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REFORM  OF  FEDERAL  CRIMINAL  LAWS 


THURSDAY,   MAY  9,    1974 

U.S.  Sexate, 
Subcommittee  ox  Criminal  Laws  axd  Procedures, 

Committee  ox  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:10  a.m.,  in  room 
155,  Russell  Senate  Office  Building,  Senator  Roman  Hruska  pre- 
siding. 

Present :  Senator  Hruska. 

Also  present :  Paul  C.  Summitt.  chief  counsel ;  Douglas  R.  Marvin, 
minority  counsel;  Kenneth  A.  Lazarus,  professional  staff,  Com- 
mittee on  the  Judiciary ;  and  Mabel  A.  Downey,  clerk. 

Senator  Hruska.  The  subcommittee  will  come  to  order. 

Chairman  McClellan  asked  that  I  preside  at  this  time  because  of 
his  commitments  as  chairman  of  the  Appropriations  Committee. 

We  have  a  number  of  witnesses  today.  The  Senate  started  its 
session  this  morning  at  9 :30.  A  little  later  today,  there  will  be  a 
series  of  votes.  Without  detracting  from  and  without  reducing  the 
quality  of  the  testimony,  we  would  like  to  make  as  much  speed  as 
Ave  can  so  that  we  can  hear  all  the  witnesses  amply  by  12:30  o'clock 
if  at  all  possible. 

Our  first  witnesses  are  from  the  Department  of  Justice. 

Mr.  Gainer,  you  are  recognized.  Will  you  introduce  your  associate? 

STATEMENT  OF  RONALD  L.  GAINER,  DEPARTMENT  OF  JUSTICE 

Mr.  Gaixer.  Mr.  Chairman.  I  am  pleased  to  be  here  today  on  be- 
half of  the  Department  of  Justice  to  discuss  the  formulation  of  the 
insanity  defense  set  forth  in  section  502  of  S.  1100.  I  do  not  have 
a  formal  written  statement  for  submission.  Rather,  I  would  like  to 
explain  informally  the  foundation  of  the  Department's  views  in  this 
area  and  to  have  Prof.  David  Robinson,  who  is  with  me  today  as  a 
consultant  to  the  Department  of  Justice,  explain  in  far  more  detail 
the  development  and  the  application  of  the  approach  taken  in 
section  502.  I  would  like  also,  with  the  chairman's  permission,  to 
submit  a  memorandum  on  the  subject  within  the  next  few  days  that 
might  be  of  supplementary  value  to  the  committee. 

Senator  Hruska,  The  request  is  granted  and  the  memo  will  be  put 
into  the  record  in  its  proper,  suitable  place.  [See  p.  6813.] 

Mr.  Gaixer.  Evaluation  of  the  existence  and  effect  of  mental  ill- 
ness in  an}T  context  is  an  exceedingly  difficult  task.  Mental  normality 
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and  mental  abnormality  are  but  two  areas  of  a  broad  continuum. 
There  has  been  considerable  progress  in  the  last  100  years  in  the 
field  of  psychiatry,  but  I  think  psychiatrists  and  psychologists  would 
be  the  first  to  recognize  that  the  bulk  of  human  progress  in  this 
area  probably  lies  in  the  future. 

Evaluation  of  the  existence  and  effect  of  mental  illness  is  par- 
ticularly difficult  in  the  context  of  a  criminal  trial.  We  no  longer 
engage  in  trials  by  battle,  but  a  trial  is  still  a  highly  adversary 
conflict  under  our  system  of  justice.  The  adversaries  in  this  instance 
are  using,  among  other  tools,  psychiatrists  instead  of  lances.  We  have 
the  defense  counsel  bringing  into  court  one  or  more  of  several  psy- 
chiatrists who  have  interviewed  the  defendant  or  who  have  examined 
the  defendant's  case,  but  bringing  in  only  that  psychiatrist  or  those 
psychiatrists  who  feel  able  to  testify  that  the  defendant,  one.  did  not 
know  that  what  he  was  doing  was  wrong  or.  two.  could  not  control 
his  impulse.  The  Government  counsel  then  brings  into  court  a  psy- 
chiatrist who  will  testify  to  the  contrary.  We  end  up  with  a  Swearing 
contest  of  psychiatrists  trying  to  fit  the  round  pegs  of  medical  and 
psychiatric  terminology  into  the  square  holes  of  the  somewhat 
amorphous  and  archaic  legal  requirements  in  this  area.  It  is  hot 
appreciated  by  the  psychiatrists,  and  it  is  neither  seemly  nor  par- 
ticularly helpful. 

The  best  way  to  explore  and  evaluate  the  nuances  of  human  mental 
processes  is  not  to  require  psychiatrist  to  torture  the  argot  of  their 
profession  to  meet  the  demands  of  particularly  abstract  law,  and  to 
compel  jurors  to  evaluate  the  subtleties  of  expert  testimony  and  to 
reach  a  black  or  white  conclusion  on  nebulous  issues. 

The  current  legal  tests — or  the  past  legal  tests — have  not  proved 
particularly  satisfactory.  The  old  M'Xaghten  right-wrong  test,  the 
irresistible  impulse  test,  and  the  combination  of  the  two  that  has  its 
modern  formulation  in  the  ALI  Model  Penal  Code  version,  have 
not  been  as  useful  as  other  formulations  might  have  been.  The  Fed- 
eral courts  by  case  decision  have — currently  at  least — settled  on  the 
ALI  formulation.  It  appears  that  this  settlement  is  not  because  the 
fornittlation  is  especially  satisfactory,  but  because,  in  the  absence  of 
Congressional  direction,  it  appears  convenient,  it  is  slightly  more 
modern,  and  it  does  offer  the  comfort  of  a  greater  body  of  interpre- 
tive case  law. 

Xoav.  the  proposal  suggested  by  several  and  contained  in  S.  1400 
would  shift  the  focus  of  the  inquiry,  and  direct  it  to  a  more  clearly 
delineated  question.  The  proposal  would  hold  subject  to  conviction 
any  defendant  who  committed  the  charged  criminal  act  with  the 
mental  element  specified  in  the  statutory  statement  of  the  offense- 
be  it  specific  intent  or  be  it  knowledge  or  be  it  conscious  disregard  of 
a  known  risk.  Thus  the  focus  of  the  initial  consideration  of  mental 
illness  in  criminal  trials  would  be  on  such  questions  as.  in  Ught  of 
the  asserted  illnes.  "Did  the  defendant  intend  to  hijack  the  aircraft  ?" 
in  an  air  piracy  case,  rather  than  "Could  he  have  conformed  his 
conduct  to  the  requirements  of  law?" 

The  critical  issue  is  seen  in  this  formulation  as  one  of  disposition 
and  not  one  of  ability  to  control  or  appreciate  the  wrongful  nature 
of  the  conduct.  Assuming  an  intent  to  hijack  an  aircraft  and  the 
requisite  conduct  required  by  the  specific  formulation  of  the  offense, 
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the  proper  disposition  would  be  left  to  the  judge  in  a  separate 
sentencing  hearing  at  which  psychiatrists  could  testify  free  of  the 
constraints  of  the  formal  rules  of  evidence.  The  judge  could  deter- 
mine then  whether  jail  seemed  appropriate  for  the  particular  de- 
fendant, whether  hospitalization  or  other  mental  treatment  seemed 
particularly  appropriate,  or  whether  probation  seemed  appropriate, 
perhaps  on  condition  that  he  visit  a  designated  psychiatrist  once  a 
week  or  perhaps  another  condition.  If  the  defendant  is  sick,  he  would 
be  treated  for  what  he  is — a  sick  man.  The  retributive  aspects  of 
sentencing  and  the  deterrent  aspects  of  sentencing  would  not  or- 
dinarily be  applicable  in  such  an  approach.  The  rehabilitative  aspect 
and.  in  certain  situations  where  necessary,  the  incapacitive  aspect, 
would  be  applicable. 

This  approach  would  not  change  the  effect  of  the  law  as  to  all 
defendants  alleging  mental  illness  in  the  context  of  a  criminal  trial. 
Those  who  today  would  be  found  incompetent  to  stand  trial  would 
still  be  found  incompetent  to  stand  trial.  Those  who  today  would  be 
found  not  to  have  the  requisite  mental  element  would  still  be  found 
not  guilty  by  reason  of  insanity.  It  would  be  only  in  the  borderline 
situation  where  the  asserted  mental  illness  is  not  such  as  to  negate 
the  specific  intent,  knowledge,  or  awareness  of  risk  required  by  the 
offense  that  a  difference  would  arise. 

The  adoption  of  this  approach  probably  could  not  be  accomplished 
as  readily  in  the  context  of  the  current  title  18.  which  specifies  7s 
different  forms  of  culpable  mental  states,  but  under  the  drafting 
method  adopted  by  the  Brown  Commission,  by  S.  1,  and  by  S.  1400. 
which  consolidates  the  states  of  mind  into  four  clearly  defined  types, 
only  three  of  which  are  commonly  used,  for  the  first  time  this  ap- 
proach can  easily  be  made  applicable  to  Federal  criminal  offenses. 

Frankly,  adoption  of  this  mens  rea  test,  if  you  would,  is  not 
central  to  the  code.  The  code  of  course  could  operate  without  in- 
corporation of  this  insanity  test.  But  this  particular  formulation,  we 
believe,  will  help  to  bring  a  little  more  rationality  to  a  highly  con- 
fused area,  it  will  help  to  clarify  and  to  simplify  the  applicable 
legal  standards,  and  will  help  to  assure  a  more  even-handed  disposi- 
tion of  the  mentally  borderline  offenders  and  not  leave  them  to  an 
all-or-nothing  result.  We  believe  it  to  be  a  humane  and  a  workable 
approach  to  a  very  difficult  problem. 

Consequently,  together  with  several  bar  associations,  with  various 
psychiatrists,  and  with  several  academicians,  we  join  in  recommend- 
ing to  the  consideration  of  this  committee  the  formulation  contained 
in  section  502. 

At  this  point.  I  would  like  to  have  Professor  Robinson  explain  the 
nature  of  the  approach  and  the  development  of  the  approach  in  more 
detail.  Professor  Robinson  is  a  consultant  to  the  Department  of 
Justice  in  the  development  of  a  new  Federal  criminal  code.  He  is  a 
professor  of  law  at  George  Washington  University.  And.  as  the 
chairman  is  aware,  he  was  a  consultant  to  the  National  Commission 
on  Reform  of  Federal  Criminal  LaAvs,  on,  among  other  matters,  the 
issues  of  insanity,  and  is  the  author  of  the  extended  monograph  in 
the  Commission's  Working  Papers  which  lias  been  reprinted  in 
volume  8  of  your  hearings. 

Senator  Hruska.  Professor  Robinson,  we  welcome  you  here.  You 
may  proceed. 
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Mr.  Robinson.  Thank  you.  Mr.  Chairman.  The  committee,  of 
course,  is  aware  of  the  long  history  of  this  problem.  The  modern 
history  begins  in  Anglo  American  law  with  M'Naghten's  Case  in 
1843,  developing  the  knowledge  test,  the  so-called  right  and  wrong 
lest,  with  respect  to  insanity  as  the  defense  in  criminal  cases.  At 
about  the  same  time,  a  number  of  courts  added  an  irresistible  im- 
pulse  test  to  exculpate  defendants  if  their  criminal  conduct  was 
deemed  to  be  the  product  of  an  irresistible  impulse.  The  irresistible 
impulse  test,  together  with  the  M'Naghten  test  received  a  good  deal 
of  support  in  the  subsequent  Federal  decisions  in  this  counrty. 

A  third  approach,  widely  heralded,  was  the  adoption  in  1954.  a 
generation  ago,  of  the  Durham  rule1  in  the  District  of  Columbia, 
which  itself  had  roots  going  hack  into  the  10th  century  in  New 
Hampshire,  of  exculpating  people  if  their  conduct  was  determined 
to  be  the  product  of  a  mental  disease.  However,  the  experience  with 
Durham  was  one  of  disillusion,  creating  psychiatric  testimony  con- 
flicts and  semantic  quagmires  which  the  court  of  appeals  attempts 
to  deal  with  in  a  very  large  number  of  opinions,  but  ultimately 
which  they  abandoned  recently  in  the  Braioner  case.2 

The  fourth  test  which  received  support  in  Federal  opinions  was 
the  American  Law  Institute  test,  to  which  Mr.  Gainer  has  made 
reference,  which  is  really  just  sort  of  a  reworking  of  the  M'Naghten 
test  plus  the  irresistible  impulse  test  in  somewhat  less  Victorian 
language,  providing  that  a  person  is  not  responsible  for  criminal 
conduct  if  at  the  time  of  such  conduct  as  a  result  of  medical  disease 
or  defect  he  lacks  substantial  capacity  to  appreciate  the  criminality 
of  his  conduct — thus  far:  M'Naghten — or  to  conform  to  the  require- 
ments of  law  the  last  part  is  a  rephrasing  of  irresistible  impulse. 
This  is  now  the  law  in  the  Federal  circuits. 

New  York,  in  a  recent  revision  of  its  penal  code,  adopted  a  modi- 
fication of  M'Naghten  without  the  irresistible  impulse  aspects  of  the 
American  Law  Institute  test.  We  propose  another  test,  what  we 
believe  to  be  a  simpler  one,  what  we  call  the  mens  rea  test,  namely 
that  a  person  is  not  to  be  responsible  if  by  reason  of  mental  disease 
or  defect,  he  lacks  a  mental  element  required  by  the  offense. 

As  Mr.  Gainer  says,  rather  than  ask  really  perplexing  and  in- 
soluble questions  of  whether  a  defendant  could  conform  his  behavior 
to  the  requirements  of  law,  we  suggest  that  the  question  should  be, 
in  a  homicide  case,  "Did  he  intend  to  kill?"  or  in  a  robbery  case. 
"Did  he  intend  to  rob?"  If  not,  he  is  not  guilty. 

Why?  Why  do  we  suggest  that  the  American  Law  Institute  pro- 
posal not  be  followed  in  the  new  Federal  Criminal  Code?  Well,  be- 
cause the  American  Law  Institute  proposal  is  primarily  a  control 
lest.  It  focuses  on  whether  the  defendant  had  power  to  control  his 
conduct  and  that  has,  for  a  variety  of  reasons,  not  proven  to  be  a 
satisfactory  test. 

For  one  thing,  there  is  a  very  serious  problem  as  to  whether  it 
has  any  meaning.  There  is  no  scientifically  valid  means  of  distin- 

1  inn-ham   v.   United  States,  214   F.  2d   862    m.C.  Cir.   1954) 
/  nited  States  v.  Brawner,  471   F.2d  969  (1072). 
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guishing  between  people  who  had  the  power  of  control  but  decided 
not  to  exercise  it  and  those  people  who  did  not  have  the  power  of 
control ;  in  other  words,  between  lack  of  power  and  indisposition. 
Furthermore,  there  is  no  scientific  agreement  on  what  constitutes 
mental  disease  or  defect.  Therefore  the  vagueness  of  the  control  tests 
is  not  mitigated  by  the  requirement  of  mental  disease  or  defect, 

What  it  boils  down  to  in  many  cases  is  that  expert  testimony  is 
produced  which  is  a  sort  of  covert  way  of  expressing  the  expert 
witness'  opinion  as  to  the  blameworthiness  of  the  defendant's  be- 
havior, and  those  opinions,  instead  of  being  stated  frankly,  in  which 
ease  they  would  not  be  admissible,  are  stated  in  terms  of  jargon,  in 
which  case  they  are  confusing.  They  also  challenge  the  rule  of  law. 
The  question  of  whether  a  person  could  do  otherwise  is  something 
that  Mr.  Justice  Black  and  Mr.  Justice  Harlan,  in  a  celebrated  case, 
called  an  "inherently  elusive  question"  which  the  State  may  for  good 
cause  wish  to  avoid.  The  former  Director  of  Public  Prosecutions  of 
England  and  the  former  Lord  Chief  Justice  of  England,  expressed 
similar  doubts. 

Some  psychiatrists  are  committed  to  the  view  that  crime  itself 
proves  uncontrollable  mental  illness,  that  all  human  choice  can  be 
traced  to  biological  and  environmental  factors,  and  that  therefore, 
all  persons  charged  with  crime,  if  they  in  fact  committed  the  crime, 
are  irresponsible.  Thus,  in  the  hands  of  such  psychiatrists,  all  de- 
fendants fall  within  the  exculpatory  provisions  of  the  American  Law 
Institute  proposal. 

On  the  other  extreme,  there  are  psychiatrists  who  feel  that  no 
person  suffers  from  mental  illness  and  have  even  written  such  books 
as  one  called  "The  Myth  of  Mental  Illness",  denying  that  there  is 
such  a  thing  as  mental  illness.  And  of  course,  there  are  many,  many 
psychiatrists  that  fall  between  these  extremes.  But  the  net  result  is 
that  the  outcome  of  criminal  cases  can  depend  very  substantially 
upon  the  particular  psychiatrists  who  testify. 

Furthermore,  the  quality  of  the  trials  is  frequently  unsatisfactory 
because  terminology  becomes  often  central,  and  this  results  in  seman- 
tic jousting  over  definitions  of  terms  and  partial  abandonment  of 
the  rule  of  law. 

Let  me  give  some  examples  from  Federal  cases  which  have  been 
decided  under  the  American  Law  Institute  test.  One  of  them  I  would 
.call  "The  Case  of  the  Black  Rage,"  The  defendant  walked  into  a 
bank  in  California,  disarmed  a  guard,  asked  who  the  vault  teller  was, 
the  vault  teller  being  the  teller  with  the  most  cash,  proceeded  to 
the  vault  teller,  and  obtained  $15,500.  He  left  the  bank  and  was 
subsequently  captured.  The  evidence  of  his  guilt  was  strong.  How- 
ever, he  produced  psychiatric  testimony  that  his  crime  had  roots  in 
his  social  environment.  He  had  been  raised  in  a  black  ghetto.  The 
psychiatric  testimony  was  that  this  was  a  highly  criminogenic  en- 
vironment, resulting  in  what  the  psychiatrist  said  was  a  "black 
rage  syndrome,"  an  anger  at  American  racial  policies,  which,  said 
the  psychiatrist,  resulted  in  his  loss  of  substantial  capacity  to  control 
his  conduct  in  the  bank,  hence  the  bank  robbery.  And  the  jury  in 
California  acquitted  him. 

Xoav,  let  me  give  another  case.  I  would  call  it  "The  Case  of  the 
American  Dream."  A  man  by  the  name  of  Tilsley  was  a  bank  em- 
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ployee,  and  his  background  was  very  different  from  the  previous 
defendant's.  He  was  raised  in  a  highly  motivated,  highly  acquisitive 
middle  class  Caucasian   family   and   his  level   of  aspirations   with 

n-spcct  to  lifestyle  vastly  exceeded  his  ability  to  earn  money  as  an 
employee  in  the  bank.  As  a  result,  said  his  psychiatrist,  he  was  suffer- 
ing from  a  mental  defect,  making  him  unable  to  control  his  tempta- 
tion to  embezzle  some  money  from  the  bank.  In  this  ease,  the  jury 
said.  "Well,  this  guy  is  not  crazy,  we  are  not  going  to  let  him  off," 
and  the  defendant  was  convicted. 

A  third  case  in  the  northern  district  of  Virginia  occurred  not  long 
ago  in  which  a  defendant,  a  computer  programer,  made  a  date  with 
a  waitress  and  when  they  met.  produced  a  firearm  and  forced  her 
on  a  trip  with  him  all  the  way  from  Virginia  to  Louisiana,  during 
which  time  she  was  raped  many  times.  Well,  the  defendant  confessed 
the  kidnapping  and  rapes,  but  he  produced  psychiatric  evidence 
that  he  was  in  a  sort  of  situational  psychotic  condition  produced  by 
sexual  anxieties.  The  defendant  was  acquitted. 

These  cases  illustrate  how  plastic  the  present  insanity  standards 
are  and  how  subject  to  abuse  they  are  and  how  little  resolving  power 
they  have  in  terms  of  applying  a  rule  of  law  to  varying  fact  situa- 
tions. We  feel  that  the  critical  problem  with  the  American  LaAv 
Institute  proposal  is  that  it  distracts  attention  from  the  crucial  ques- 
tions which  a  court  should  be  concerned  about.  First,  is  the  defendant 
guilty  at  all?  Second,  is  he  treatable?  What  are  the  likely  outcomes 
of  the  situation?  Fourth,  does  he  need  institutionalization  and  to 
what  sort  of  institution  should  he  be  sent  if  he  does?  These  questions, 
we  feel,  should  be  faced  directly. 

In  proposing  the  mens  rea  test,  we  feel  that  it  has  a  number  of 
distinct  advantages.  We  believe  it  directly  and  honestly  faces  the 
real  issues  of  guilt,  whether  the  defendant  is  guilty,  and  also  of 
disposition,  what  should  happen  to  him  if  he  is  guilty,  or  if  he  is  not 
guilty  by  reason  of  mental  illness.  We  feel  that  it  presents  a  much 
more  meaningful  question  to  the  jury.  Rather  than  ask,  "Did  he  have 
the  power  not  to  rob  the  bank?"  It  asks  "Did  he  intend  to  rob  the 
bank."  or  kill,  or  rape  or  whatever.  And  to  the  judge,  it  asks,  "What 
should  be  done  with  this  person?" 

As  Mr.  Gainer  has  pointed  out,  it  suggests  no  change  with  respect 
to  the  grossly  disturbed,  since  they  are  likely  to  be  found  incom- 
petent to  stand  trial  or  be  referred  for  state  civil  commitment  or 
prosecution.-  It  would  tend  to  conserve,  very  limited  medical  re- 
sources, rather  than  gather  psychiatrists, — and  frequently,  there  are 
very  many  psychiatrists — to  the  courthouses  for  debates  on  questions 
of  legal  and  medical  terminology  and  philosophical  dispute.  It  would 
ask  them  questions  which  are  capable  of  resolution  and  which  are 
more  useful  to  the  court.  It  would  also,  at  least  hopefully,  conserve 
legal  resources. 

I  was  told  a  couple  of  days  ago  by  one  of  the  most  experienced 
U.S.  attorneys  in  the  country,  from  Oregon,  that  an  insanity  defense 
is  considered  by  defense  attorneys  to  the  point  of  requesting  ex- 
aminations now  in  perhaps  one  quarter  to  one  third  of  all  bank 
robberies  being  tried  in  Federal  courts  in  that  State.  As  defense 
counsel    become    more    sophisticated    and    realize    how    open-ended 
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present  insanity  standards  are,  they  seek  psychiatric  examinations. 
This  is  also  partly  attributable  to  the  fact  that  they  may  be  charged 
with  inadequate  assistance  of  counsel  if  they  do  not.  It  is  one  of  the 
bases  they  feel  they  must  touch.  And  psychiatrists,  who  have  profes- 
sional pride  in  dealing  with  people  who  engage  in  seriously  abnormal 
and  antisocial  behavior,  are  encouraged  to  diagnose  some  form  of 
mental  abnormality  as  well. 

Now,  it  is  surely  possible  to  develop  counterarguments  to  the 
proposal  which  we  have  suggested.  For  one  thing,  it  is  obvious  that 
criminal  convictions  carry  additional  penalties  of  loss  of  reputation. 
loss  of  economic  opportunity,  and  loss  of  self-esteem.  However,  being 
adjudged  criminally  insane  involves  the  same  consequences;  indeed, 
there  are  some  studies  that  indicate  that  the  consequences  are  equally 
or  perhaps  more  severe.  It  has  been  suggested  that  there  may  be  due 
process  difficulties  with  respect  to  the  mens  rea  test  in  that  it  does 
not  propose  a  separate  insanity  standard.  However,  on  the  basis  of 
case  law  that  has  been  developed  thus  far  in  related  situations,  we 
do  not  believe  the  asserted  constitutional  problems  are  serious  ones. 

There  is  also  the  possibility  that  the  proposal  will  result  in  in- 
creasing the  amount  of  psychiatric  testimony  in  criminal  trials  in 
that  the  psychiatrist  would  fii-st  be  asked  to  testify  on  mens  rea  and 
second  would  be  asked  to  testify  on  disposition.  To  some  extent,  this 
lias  occurred  in  California.  However,  we  feel  that  a  court  ought  to 
be  able  to  exercise  its  authority  to  cut  off  unnecessary  and  repetitious 
testimony,  and  that  by  confining  the  attention  of  the  trial  to  the 
proposal  itself,  should  be  able  to  avoid  the  quagmires  of  California, 
where  they  have  tended  to  read  the  insanity  test  into  the  mens  rea 
requirement. 

There  are  a  number  of  procedural  proposals  as  part  of  S.  1400 
which  are  equally  significant.  For  one  thing,  it  proposes  for  the 
first  time  to  require  notice  of  insanity  in  Federal  criminal  trials  as 
a  precondition  to  raising  the  defense.  Insanity,  however,  is  especially 
defined  as  a  mental  disease  or  defect,  which  negates  mens  rea.  It 
provides  for  examination  of  a  person  raising  an  insanity  defense  by 
two  or  more  psychiatrists.  These  proposals,  it  is  felt,  are  necessary 
for  fair  litigation  of  the  issues.  It  also  proposes  a  special  verdict  of 
not  guilty  by  reason  of  insanity.  Of  course,  all  these  -proposals  are 
familiar  in  the  States,  which  have  litigated  insanity  questions  per- 
haps more  intensively  than  the  Federal  Government  has  in  the  past. 

It  has  provisions  for  commitment  of  those  persons  found  not  guilty 
by  reason  of  insanity  if  they  are  presently  mentally  ill  and  danger- 
ous. Their  commitment  to  a  mental  institution  would  continue  until 
they  were  no  longer  mentally  ill  or  dangerous. 

And  perhaps  most  innovatively.  it  proposes  that  if  a  person  is 
found  guilty  of  a  Federal  offense,  the  sentencing  court  ought  to  be 
given  authority  not  only  to  decide  whether  to  place  him  on  probation 
or  to  place  him  in  a  penal  institution.  The  sentencing  court  ought 
to  be  able,  if  the  defendant  is  found  to  be  mentally  ill,  to  place  him 
in  a  mental  hospital.  It  would  thus  broaden  the  sentencing  alterna- 
tives available  to  the  Federal  district  court. 

Thank  you  very  much. 

Senator  FIruska.  Thank  you,  Professor. 
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From  what  you  say  and  from  what  I  understand  about  the  pro- 
vision that  we  are  discussing  now,  the  focus  is  on  the  mental  clement 
of  the  offense.  The  question  is  whether  the  defendant's  mental  disease 
or  defect  negates  the  existence  of  mens  rea.  In  effect,  Professor,  does 
(his  abolish  insanity  as  a  defense ? 

Mr.  Robinson.  Mr.  Chairman,  it  does  not  abolish  insanity  as  a 
defense.  It  redefines  it  in  terms  of  the  mental  state  required  by  the 
particular  offense.  It  does  eliminate  the  separate  defense  of  insanity. 
The  insanity  defense  would  be  retained  but  focused  in  terms  of 
mental  requirement  of  the  particular  crime  charged. 

Senator  Hruska.  To  follow  up  on  that  question,  would  it  be  your 
suiiirestion,  Mr.  Gainer,  that  the  code  could  function  without  that 
provision? 

Mr.  Gainer.  It  could  function  without 

Senator  Hruska.  It  is  not  at  the  central  thrust  of  the  code,  is  it  I 

Mr.  Gainer.  That  is  correct.  Of  course,  we  sincerely  wish  that 
this  committee  give  it  very  careful  consideration,  because  we  do 
genuinely  feel  that  this  would  foster  a  material  improvement  in  a 
very  difficult  area  of  law,  an  improvement  that  has  been  supported 
by  bar  associations  and  by,  as  your  record  indicates,  the  heads  of  the 
majority  of  the  state  psychiatric  institutions  who  had  been  queried 
as  to  the  desirability  of  one  or  more  of  the  existing  tests  vis-a-vis 
this  particular  kind  of  a  mens  rea  test.  I  think  your  figures  indicated 
6-2.5  percent  of  the  queried  psychiatrists  favored  an  approach  of  this 
nature.  It  is  not  just  a  lawyer's  approach.  It  is  a  lawyer's  approach 
and  a  psychiatrist's  approach  and  an  academician's  approach,  and 
I  think  it  does  warrant  careful  consideration. 

Senator  Hruska.  Does  this  proposal,  Professor,  repudiate  the  re- 
quirement of  free  will?  That  is,  the  capacity  of  the  defendant  to 
conform  to  the  requirements  of  law? 

Mr.  Robixson.  No,  Mr.  Chairman,  it  does  not  say  anything  about 
free  will.  As  the  chairman  knows,  the  question  of  free  will  has  been 
one  of  the  most  perplexing  philosophical  and  religious  and  occasion- 
ally social  scientific  debates  in  western  civilization  for  many,  many 
centuries.  This  proposal  does  not  purport  to  take  any  position  one 
way  or  the  other  on  free  will;  indeed,  it  proposes  that  Federal 
criminal  trials  be  freed  from  philosophical  speculation  and  be 
focused  on  questions  of  law.  It  does  not  say  anything  about  free 
will  one  way  or  the  other. 

Senator  Hruska.  Well,  under  this  proposal,  would  there  be  cases 
where  the  insanity  defense  would  not  be  available  where  it  is  avail- 
able under  the  present  code? 

Mr.  Korixsox.  Yes.  As  a  defense,  insanity  presumably  would  not 
be  available  in  cases  like  the  bank  robbery,  the  Federal  bank  robbery 
case  that  I  alluded  to,  and  in  the  kidnapping  and  rape  case,  where 
the  defendant  admitted  that  he  intended  to  abduct  and  rape  the 
victim.  That  is  not  to  say,  however,  that  the  defendant  would  me- 
chanically be  treated  as  a  criminal,  because  the  power  to  divert 
people  from  the  criminal  process  and  place  him  in  mental  health 
institutions  would  be  increased  under  this  proposal.  It  is  not  a  pro- 
posal that  divides  people  in  terms  of  their  views  on  law  and  order, 
liberal  and  conservative.  But  it  is  true,  in  specific  answer  to  your 
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question,  that  as  a  complete  defense,  there  would  be  cases  where  the 
defendant  may  have  a  defense  in  present  practice  where  he  would 
not  under  this  proposal. 

Senator  Hruska.  Do  any  of  the  several  States  have  a  similar  pro- 
vision for  this? 

Mr.  Robinson.  Xo.  There  are  no  similar  provisions  in  the  States 
today.  California  has  a  split  trial  provision  in  which  the  insanity 
question  is  saved  until  later,  but  it  is  saved.  This  is  a  frankly  in- 
novative proposal  which  is  aimed  at  a  legal  quagmire.  It  is  hoped 
that  the  Federal  Government  can  help  not  only  itself  but  the  States 
to  avoid  what  has  become  a  swamp  in  criminal  litigation. 

Senator  Hruska.  Professor  Robinson,  we  may  have  other  ques- 
tions we  would  like  to  propose  to  you.  If  so,  will  you  respond  in 
writing  for  the  record? 

Mr.  Robinson.  I  will  be  very  pleased  to  do  so. 

Senator  Hruska.  We  appreciate  the  appearance  of  both  of  you 
here.  It  is  very  helpful  and  I  know  when  this  record  is  completed,  it 
will  help  a  great  deal  to  resolve  the  question  on  this  point. 

Mr.  Gainer.  Thank  you. 

Senator  Hruska.  Thank  vou  for  coming. 

[Material  previously  referred  to  follows :] 

Department  of  Justice  Memorandum  on  Section  502  of  the  Criminal  Code 
Reform   Act    (the   Insanity   Defense) 

i.  summary  of  the  development  of  the  present  federal  law 

Congress  has  never  enacted  legislation  on  the  insanity  defense.  The  Supreme 
Court  has  left  development  of  standards  to  the  courts  of  appeals.  The  courts  of 
appeals,  over  many  years,  have  gradually  broadened  the  defenses  from  its  orig- 
inal basis. 

The  foundation  of  the  defense  was  M'Xaghten's  Case,  10  CI.  &  F.  200,  8  Eng. 
Rep.  718  (House  of  Lords,  1843),  in  which  it  was  stated : 

To  establish  a  defense  on  the  ground  of  insanity,  it  must  be  clearly  proved  that, 
at  the  time  of  the  committing  of  the  act,  the  party  accused  was  labouring  under 
such  a  defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing ;  or.  if  he  did  know  it,  that  he  did  not  know  he 
was  doing  what  was  wrong. 

The  next  step  was  the  widespread  addition  of  a  volition  test,  exculpating  a 
defendant  who  know  what  he  was  doing  and  that  it  was  wrong,  but  whose  actions 
were  deemed,  because  of  mental  disease,  to  be  beyond  his  control.  See  Davis  v. 
United  States,  165  U.S.  373,  378  (1897).  This  is  sometimes  called  an  "irresistible 
impulse"  addition  to  the  M'Naghten  test.  Since  its  formulation  frequently  does 
not  require  that  the  abnormality  be  characterized  by  sudden  impulse  as  opposed 
to  brooding  and  reflection,  it  is  more  appropriate  to  term  it  a  "control"  or  "voli- 
tional" test. 

The  third  stage  was  the  repudiation  of  both  M'Naghten  and  its  volitional  sup- 
plement in  the  famous  decision  of  Durham  v.  United  States,  214  F.2d  862  (D.C. 
Cir.  1954).  There,  the  court  stated:  "[A]n  accused  is  not  criminally  responsible 
if  his  unlawful  act  was  the  product  of  mental  disease  or  mental  defect"  (id.,  at 
874).  The  court  did  not  define  the  terms  of  the  Durham  rule  in  that  decision. 
After  innumerable  appellate  decisions,  refining,  clarifying,  expanding,  and  limit- 
ing Durham  over  a  period  of  18  years,  the  District  of  Columbia  overruled  it  in 
United  States  v.  Brainier,  471  F.2d  969  (1972). 

Meanwhile,  the  other  federal  courts  of  appeals  have,  with  some  modifications 
and  hesitations,  moved  from  M'Xaghten  and  its  volitional  modification  to  the 
proposal  of  the  American  Law  Institute's  Model  Penal  Code,  which  provides  tbat 
"A  person  is  not  responsible  for  criminal  conduct  if  at  the  time  of  such  conduct 
as  a  result  of  mental  disease  or  defect  he  lacks  substantial  capacity  to  appreci- 
ate the  criminality  of  his  conduct  or  to  conform  to  the  requirements  of  law" 
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i  §  1.01  Proposed  Official  Draft  1962).  Adoption  of  the  A.L.I,  formulation  marks 
the  fourth  and  latest  Stage  of  development  of  federal  decisional  law  on  the  sub- 
ject. In  the  Brawner  case,  supra,  the  D.C.  Circuit  joined  the  other  circuits  in 
embracing  this  approach.1 

II.     SUMMARY    OF     THE     S.    14  00     PROPOSAL 

S.  1400  contains  hoth  substantive  and  procedural  proposals  in  relation  to  the 
insanity  defense.  As  to  the  former,  it  has  recommended  a  codification  of  the  de- 
fense as  follows : 
§  502.  Insanity 

It  is  a  defense  to  a  prosecution  under  any  federal  statute  that  the  defendant. 
as  a  result  of  mental  disease  or  defect,  lacked  the  state  of  mind  required  as  an 
element  of  the  offense  charged.  Mental  disease  or  defect  does  not  otherwise  con- 
stitute a  defense. 

This  approach  differs  materially  from  the  past  approaches  to  the  defense,  and, 
as  will  be  explained  later,  is  felt  to  have  several  advantages. 

The  procedural  proposals  are  equally  significant.  First,  the  defendant  would 
ordinarily  he  required  to  provide  advance  notice  of  this  intent  to  introduce 
evidence  of  insanity,  which  is  specially  defined  as  a  mental  disease  or  defect  as  a 
result  of  which  a  person  lacked  the  state  of  mind  required  as  an  element  of  the 
offense  charged  (§§  4221(a),  4223).  Second,  the  court  is  authorized  to  order  the 
defendant  examined  by  qualified  psychiatrists,  with  a  report  to  the  defense,  the 
prosecution,  and  the  court  itself  (§ 4221(b) ).  Both  of  these  procedures  provi- 
sions are  necessary  to  facilitate  fair  litigation  of  the  issue.  Third,  a  special  ver- 
dict of  not  guilty  by  reason  of  insanity  is  authorized  ( §  4221  (c )  ) ,  in  order  that  an 
inquiry  may  be  instituted  to  determine  whether  the  defendant  is  presently 
dangerously  mentally  ill.  Upon  a  finding  in  the  affirmative,  the  defendant  could 
be  hospitalized  until  he  is  so  improved  that  his  release  would  not  constitute  a 
substantial  danger  to  himself  or  to  others  (§4222).  The  foregoing  provisions 
would  remedy  the  present  primitive  state  of  federal  insanity  procedures,  bring- 
ing them  into  the  pattern  of  state  laws.  Fourth,  and  less  conventionally,  it  is 
proposed  that  federal  trial  courts  be  authorized  to  commit  convicted  mentally  ill 
or  defective  persons  "in  need  of  custody,  care,  or  treatment  in  a  mental  institu- 
tion" for  treatment,  rather  than  to  a  prison  (§  4224).  This  provision  is  designed 
as  a  more  straightforward  replacement  of  a  primary  function  of  the  separate 
insanity  defense — the  transfer  of  people  to  facilities  appropriate  to  their 
circumstances. 

III.    ALTERNATIVE    PROPOSALS    FOR    FEDERAL    STATUTORY    DEFINITION    OF    AN    INSANITY 

DEFENSE 

In  evaluating  the  appropriate  statutory  treatment  of  the  defense  of  insanity  in 
a  fundamental  revision  of  the  federal  criminal  code,  three  readily-apparent  al- 
ternatives may  be  considered.  The  first  is  a  continuation  of  a  knowledge  test. 
building  on  M'Ndghten,  but  utilizing  more  concise,  contemporary,  and  less  re- 
strictive language.  This  was  done  by  the  State  of  New  York,  for  example,  in  its 
recent  criminal  code  reform  (§30.05)  : 

A  person  is  not  criminally  responsible  for  conduct  if  at  the  time  of  such  con- 
duct, as  a  result  of  mental  disease  or  defect,  he  lacks  substantial  capacity  to 
know  or  appreciate  either  : 

(  a  i   The  nature  and  consequence  of  such  conduct ;  or 

il')    That  such  conduct  was  wrong. 

A  second  alternative  is  the  adoption  of  a  control  test  cither  alone  or  in  con- 
junction with  a  knowledge  test,  such  as  was  proposed  by  the  American  Law  In- 
stitute (§4.01  I'.O.D.)  : 

(1)  A  person  is  not  responsible  for  criminal  conduct  if  at  the  time  of  such 
conduct  as  a  result  of  mental  disease  or  disease  or  defect  he  hicks  substantial 
capacity  either  to  appreciate  the  criminality  [wrongfulness]  of  his  conduct  or  to 
conform  his  conduct  to  the  requirements  of  law. 


1  Both  the  National  Commission  on  Reform  of  Federal  Criminal  Laws  (§  503)  and  S  1 
(S  1-3CL"  i  propose  the  enactment  of  the  A.L.I,  insanity  defense,  with  minor  textual  varia- 
tions. 
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(2)  As  used  in  this  Article,  the  terms  "mental  disease  or  defect"  do  not  in- 
clude an  abnormality  manifested  only  by  repeated  criminal  or  otherwise  anti- 
social conduct. 

The  third  alternative  is  the  S.  1400  mens  rea  test  (§  502). 

It  is  a  defense  to  a  prosecution  under  any  federal  statute  that  the  defendant, 
as  a  result  of  mental  disease  or  defect,  lacked  the  state  of  mind  required  as  an 
element  of  the  offense  charged.  Mental  disease  or  defect  does  not  otherwise  con- 
stitute a  defense. 

These  three  alternatives  may  be  most  conveniently  discussed  seriatim. 

A.   The  knowledge  tests:  M'Naghten   and  its  progeny 

The  American  Law  Institute  and  New  York  reformulations  of  M'Naghten 
substitute  the  word  "appreciate"  for  "know"  in  order  to  suggest  an  affective 
sort  of  knowledge,  rather  than  an  abstract  cognition,  is  required  for  responsi- 
bility. Moreover,  rather  than  requiring  total  incapacity  of  cognition  to  exculpate, 
lack  of  "substantial"  capacity  is  made  to  suffice.  The  defense  is  thus  broadened  to 
a  somewhat  indeterminate  degree.  Nonetheless,  most  of  the  criticism  of 
M'Naghten  could  be  expected  to  be  applicable  to  the  reformulation  made  by  the 
first  part  of  the  American  Law  Institute  draft.  Review  of  such  objection 
follows : 

1.  M'Naghten  is  considered  obsolete.  While  criticism  of  M'Naghten  in  terms 
of  obsolescence  is  not  in  itself  an  argument  for  its  repudiation,  of  course,  the 
test  does  tend  to  ignore  the  distinction  between  a  medical  concept  of  mental 
illness  or  defect  and  a  normative  legal  standard  for  aim  at  legal  purposes  rather 
than  the  identification  of  medical  or  psychological  entities. 

2.  M'Naghten  is  said  to  disregard  the  realities  of  mental  impairment.  Durham 
v.  United  States,  214  F.  2d  862,  871-872  (D.C.  Cir.  1954),  for  example,  states: 

The  science  of  psychiatry  now  recognizes  that  a  man  is  an  integrated  person- 
ality and  that  reason,  which  is  only  one  element  in  that  personality,  is  not  the 
sole  determinant  of  his  control.  The  right-wrong  test,  which  considers  knowl- 
edge or  reason  alone,  is  therefore,  an  inadequate  guide  to  mental  responsibility 
for  criminal  behavior. 

By  its  misleading  emphasis  on  the  cognitive,  the  right-wrong  test  requires 
court  and  jury  to  rely  upon  what  is,  scientifically  speaking,  inadequate,  and  most 
often,  invalid  and  irrelevant  testimony  in  determining  criminal  responsibility. 

The  criticism  seems  misplaced.  If  M'Naghten  were  designed  to  identify  a 
medical  category  of  mentally  ill,  such  objections  would  appear  apposite.  As  a  rule 
defining  criminal  responsibility  of  mentally  ill  persons,  the  critique  is  misdirected. 

3.  Related  to  the  foregoing  is  the  criticism  that  M'Naghten  does  not  acquit 
a  sufficient  number  of  mentally  ill  persons.  When  strictly  applied  it  probably 
exempts  from  criminal  responsibility  only  persons  who  are  grossly  mentally 
deficient  and  psychotics  with  blurred  perception  and  consciousness,  together  with 
some  paranoid  schizophrenics.  See  Waelder,  Psychiatry  and  the  Problem  of 
Criminal  Responsibility,  101  U.  Pa.  L.  Rev.  378,  379  (1952).  This  is  the  most 
common  and  the  most  realistic  objection  to  M'Naghten.  Frequently  it  has  lead  to 
interpretation  of  key  terms  of  the  rule  in  such  a  manner  as  to  encompass  voli- 
tional impairment.  "Know"  is  expanded  to  include  a  substantial  emotional  com- 
ponent together  with  the  possibility  of  acting  upon  knowledge.  "Wrong"  may 
be  expanded  to  include  moral  wrong  as  well  as  violation  of  criminal  law.  More 
commonly  today  the  approach  may  be  to  add  a  control  test  to  the  knowledge 
test  of  M'Naghten  and  to  exculpate  those  who  are  said  to  be  volitionally  im- 
paired. Evaluation  of  this  argument  will  be  deferred  until  control  tests  are 
considered. 

4.  It  is  sometimes  stated  that  the  rule  asks  questions  which  a  psychiatrist 
cannot  answer  since  they  are  said  to  be  directed  to  moralistic  rather  than 
scientific  concerns.  While  it  must  be  conceded  that  there  is  ample  ambiguity  in 
the  language  of  M'Naghten,  one  may  suspect  that  much  of  the  criticism  of  vague- 
ness, and  perhaps  of  language  regarded  as  prescientific,  is  actually  directed  at  the 
narrow  scope  of  the  rule  more  intensely  than  at  its  vagueness.  For  example.  Dr. 
Gregory  Zilhorg  has  stated  (Guttmaeher  and  Weihofon,  Psychiatry  and  the  Law, 
100-407  (1952)  (emphasis  supplied) )  : 

"To  force  a  psychiatrist  to  talk  in  terms  of  the  ability  to  distinguish  between 
right  and  wrong  and  of  legal  responsibility  is — let  us  admit  it  openly  and 
frankly — to  force  him  to  violate  the  Hippocratic  Oath,  even  to  violate  the  oath 
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be  takes  as  a  witness  to  tell  the  truth  and  nothing  hut  the  truth,  to  force  him 
to  perjure  himself  for  the  sake  of  justice.  For  what  else  is  it  if  not  perjury,  if 
a  clinician  speaks  of  right  and  wrong,  and  criminal  responsibility,  and  the  under- 
standing Of  the  nature  and  quality  of  the  criminal  act  committed,  when  he,  the 
psychiatrist,  really  knows  absolutely  nothing  about  such  things. 

The  dispute  must  lie  seen  as  disagreement  by  psychiatrists  with  a  legal,  not 
medical,  standard.  The  quoted  passage  illustrates  a  failure  to  grasp  the  dis- 
tinction. 

/>'.   The  coiil ml  tests 

The  courts  of  appeals  have  widely  approved  instructions  winch  added  to  the 
M'N  eight  en  test  a  defense  predicated  on  lack  of  power  to  avoid  criminal  conduct. 
Functionally,  there  is  much  appeal  in  such  a  criterion.  If  one  conceives  the  major 
purpose  of  the  insanity  defense  to  be  the  exclusion  of  the  non-deterrables  from 
criminal  responsibility,  a  control  test  seems  designed  to  meet  that  objective. 
Furthermore,  notions  of  retributive  punishment  seem  particularly  inappropriate 
with  respect  to  one  powerless  to  do  otherwise  than  he  did.  And  treatment  and 
incapacitation  can  be  accomplished  in  a  mental  hospital,  as  well  as  in  a  prison. 
Accordingly,  it  is  perhaps  understandable  that  control  tests  have  been  utilized 
in  the  federal  courts,  either  alone,  as  in  United  States  v.  Currens,  290  F.  2d  751 
(3d  Cir.  1961),  or  combined  with  a  cognition  test,  as  in  the  proposal  of  tbe 
American  Law  Institute. 

A  consideration  of  major  criticisms  of  control  tests  follows  : 

1.  A  powerful  criticism  of  control  tests  is  that  they  tend  to  exculpate  too  many 
persons.  .See,  e.g.,  Commission  Staff  Comments  to  §  30.05  of  New  York  Revised 
Penal  Law  (McKinney  1967).  A  concomitant  result  in  jurisdictions  where 
acquittal  on  the  basis  of  insanity  is  likely  to  result  in  indefinite  commitment  to 
a  mental  hospital  is  that  cMiifinement  for  any  period  subject  to  the  discretion  of 
any  administrative  board  may  replace  the  safeguards  of  the  criminal  process, 
particularly  a  fixed  maximum  term  and  proportionality  between  the  maximum 
period  of  incarceration  and  the  seriousness  of  the  criminal  conduct. 

2.  A  related  difficulty  with  a  control  test  is  associated  with  a  determinism 
which  seems  dominant  in  the  thinking  of  many  expert  witnesses.  Modern  psychi- 
atry has  tended  to  view  man  as  controlled  by  antecedent  hereditary  and  environ- 
mental factors,  Freud,  for  example  wrote  {Introductory  Lectures  on  Psycho- 
analysis, 87-88  (1923))  : 

"I  have  already  taken  the  liberty  of  pointing  out  to  you  that  there  is  within  you 
a  deeply  rooted  belief  in  psychic  freedom  and  choice,  that  this  belief  is  quite 
unscientific,  and  that  it  must  give  ground  before  the  claims  of  determinism 
which  governs  even  mental  life." 

In  their  widely  recognized  text  The  Theory  and  Practice  of  Psychiatry  (1906), 
Doctors  Frederick  C.  Kedlich  and  Daniel  X.  Freedman,  the  Dean  of  the  Yale 
Medical  School  and  Chairman  of  the  Psychiatry  Department,  University  of 
Chicago,  state  (at  p.  79)  : 

"As  a  technology  based  on  the  behavioral  and  biological  sciences,  psychiatry 
takes  a  deterministic  point  of  view.  This  does  not  mean  that  all  phenomena  in 
our  Held  can  he  explained,  or  that  there  is  no  uncertainty.  It  merely  commits 
us  to  a  scientific  search  for  reliable  and  significant  relationships.  We  assume 
causation — by  which  we  mean  that  a  range  of  similar  antecedents  in  both  the 
organism  and  environment  produces  a  similar  set  of  consequences." 

Such  a  view  is  consistent  with  a  conclusion  that  atl  criminal  conduct  is 
evidence  of  lack  of  power  to  conform  behavior  to  the  requirements  of  law. 
The  control  tests  and  volitional  standards  acutely  raise  the  problem  of  what  is 
meant  by  lack  of  power  to  avoid  conduct  or  to  conform  to  the  requirements  of 
law.  This  may  he  conveniently  confronted  in  the  context  of  a  more  basic  objec- 
tion to  control  tests,  to  which  we  shall  now  turn. 

3.  Perhaps  the  most  fundamental  objection  to  the  control  tests  is  their  lack 
of  determinate  meaning.  The  Royal  Commission  on  Capital  Punishment  1949- 
1953  reported  (at  p.  80)  : 

".Most  lawyers  have  consistently  maintained  that  the  concept  of  an  Irresist- 
ible'  or  •uncontrollable"  impulse  is  a  dangerous  one,  since  it  is  impractable 
to  distinguish  between  those  impulses  which  are  the  product  of  mental 
disease  and  those  which  are  the  product  of  ordinary  passion,  or.  where  mental 
disease  exists,  between  impulses  that  may  he  genuinely  irresistible  and  those 
which  are  merely  not  resisted." 
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The  same  objection  was  noted  in  connection  with  the  form  of  the  control  test 
advocated  by  the  Model  Penal  Code : 

"The  draft  accepts  the  view  that  any  effort  to  exclude  the  non-deterrables 
from  strictly  penal  sanctions  must  take  account  of  the  impairment  of  volitional 
capacity  no  less  than  of  impairment  to  cognition ;  and  this  result  should  be 
achieved  directly  in  the  formulation  of  the  test,  rather  than  left  to  mitigation 
in  the  application  of  APNayhten. 

"Both  the  main  formulation  recommended  and  alternative  (a)  deem  the 
proper  question  on  this  branch  of  the  inquiry  to  be  whether  the  defendant  was 
without  capacity  to  conform  his  conduct  to  the  requirements  of  law.  .  .  .  The 
application  of  the  principle  will  call,  of  course,  for  a  distinction  between 
incapacity,  upon  the  one  hand  and  mere  indisposition  on  the  other.  Such  a 
distinction  is  inevitable  in  the  application  of  a  standard  addressed  to  impair- 
ment of  volition.  We  believe  that  the  distinction  can  be  made.'' 

The  American  Law  Institute's  commentary  fails  to  elaborate  upon  its  last 
assert  ion.  How  can  the  distinction  be  made'.'1 

Durham  suggested  that  the  notion  involved  in  a  determination  of  responsibility 
was  freedom  of  will.  But  it  is  in  significant  part  the  difficulty  of  ascribing  opera- 
tional meaning  to  concepts  of  volitional  freedom  which  make  it  a  nebulous,  if  not 
impossible,  criterion  to  litigate.  To  be  sure,  there  are  situations  in  which  there 
would  be  substantial  agreement  that  freedom  of  choice  was  absent,  for  example, 
actions  during  unconsciousness  such  as  occur  in  some  epileptic  seizures  and 
sleepwalking.  These  are  cases  in  which  lack  of  mens  rea  and  probably  actus  reus 
would  exculpate,  as  would  a  cognitive  insanity  test.  They  pose  no  challenge  for  a 
volitional  insanity  defense.  Beyond  this  core  type  of  situation  one  can  expect 
little  agreement  as  to  the  meaning  of  a  volitional  standard.  There  is  no  consensus 
with  respect  even  to  criteria  for  decision  in  the  real  problem  areas,  where  some 
yield  to  desires  to  engage  in  proscribed  conduct  and  others  do  not.  See  Waelder, 
Psychiatry  and  the  Problem  of  Criminal  Responsibility,  101  U.  Pa.  L.  Rev.  378, 
383  (1952).  In  testimony  before  the  Royal  Commission  on  Capital  Punishment, 
the  Director  of  Public  Prosecutions  stated  that  a  volitional  standard  which 
extended  beyond  cases  such  as  automatic  epilepsy  presented  a  question  which 
"ceased  to  be  one  to  which  objective  tests  could  readily  be  applied  and  became 
a  matter  of  metaphysical  speculation  which  presented  an  impossible  problem  to 
the  Judge  and  jury  (1949-1953  Report,  at  95)".  Asked  the  Lord  Chief  Justice, 
'•Who  is  to  judge  whether  the  impulse  is  irresistible  or  not?"  Ibid. 

An  extraordinarily  perceptive  discussion  of  the  problem  is  contained  in  the 
concurring  opinion  of  Mr.  Justice  Black,  joined  by  Mr.  Justice  Harlan,  in  Powell 
v.  Texas,  392  U.S.  514,  540,  544  (1968),  upholding  the  constitutionality  of  criminal 
penalties  applied  to  alcoholics  whose  public  drunkenness  is  alleged  to  be  beyond 
volitional  control : 

When  we  say  that  appellant's  appearance  in  public  is  caused  not  by  •'his  own" 
volition  but  rather  by  some  other  force,  we  are  clearly  thinking  of  a  force  which 
is  nevertheless  his  except  in  some  special  sense.  The  accused  undoubtedly  com- 
mits the  proscribed  act  and  the  only  question  is  whether  the  act  can  be  attributed 
to  a  part  of  "his"  personality  that  should  not  be  regarded  as  criminally 
responsible. 

[T]he  question  whether  an  act  is  "involuntary"  is,  as  I  have  already  indicated, 
an  inherently  elusive  question,  and  one  which  the  State  may,  for  good  reasons. 
wish  to  regard  as  irrelevant. 

4.  The  indeterminacy  of  control  tests  is  not  sufficiently  mitigated  by  the 
requirement  of  mental  disease  or  defect.  The  disease  or  defect  requirement  is 
present  in  all  of  the  statements  of  insanity  defenses;  it  is  almost  never  defined, 
however.  Primary  reliance  is  conventionally  placed  on  the  exi>ert  testimony, 
apparently  because  it  is  widely  assumed,  first,  that  there  is  a  medical  consensus 
on  the  meaning  of  these  terms,  and  second,  that  this  meaning  is  relevant  to  the 
legal  purposes  at  hand.  Neither  assumption  is  accurate. 

Doctors  Redlich  and  Freedman  point  out  (The  Theory  and  Practice  of  Psychia- 
try, supra,  2,  1  (emphasis  supplied)  )  : 

In  older  texts  and  in  current  lay  parlance,  psychiatry  is  often  defined  as  the 
science  dealing  with  mental  diseases  and  illnesses  of  the  mind  or  psyche.  Since 
these  are  terms  reminiscent  of  the  metaphysical  concepts  of  soul  and  spirit,  we 
prefer  to  speak  of  behavior  disorder.  .  .  .  Medically  recognizable  diseases  of  the 
brain  cannot,  for  the  most  part,  be  demonstrated  in  behavior  disorders. 
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What,  then,  are  these  difficulties  psychiatrists  are  supposed  to  treat,  the  so- 
called  behavior  disorders?  Defying  easy  definition,  the  term  refers  to  the  presence 
of  certain  behavior  patterns — variously  described  as  abnormal,  subnormal,  un- 
desirable, inadequate,  inappropriate,  maladaptive  or  maladjusted — that  are  not 
compatible  with  the  norms  and  expectations  of  the  patient's  social  and  cultural 
system. 

The  difference  between  using  "mental  disease''  and  "behavior  disease"  is  none- 
theless important.  One  would  not  have  expected  an  important  test  to  state : 
"One  is  not  criminally  responsible  if  his  criminal  act  is  the  product  of  a  behavior 
disorder."  Cf.  State  v.  Pike,  49  N.H.  399  (1869)  ;  Durham  v.  United  States,  supra. 
The  absence  of  analogy  to  physical  illness,  the  circularity,  the  confusion  of  an 
abstraction  from  conduct  with  its  cause,  the  danger  of  metaphysical  assumptions 
of  the  existence  of  illness  categories,  and  the  failure  to  provide  a  standard  ca- 
pable of  operational  use  to  distinguish  between  criminal  and  non-criminal 
proscribed  behavior  would  all  become  more  apparent. 

Two  additional  cases  further  illustrate  the  nebulousness  of  the  disease  and 
defect  concepts.  The  first  might  be  called  "The  Case  of  the  Black  Rage."  In 
United  states  v.  Banks,  Crim.  No.  71-64  (N.D.  Cal.  1971),  the  defendant  robbed 
a  federally  insured  bank  with  a  handgun.  After  disarming  the  guard.  Banks  pro- 
ceeded to  the  vault  teller  and  obtained  $15,500.  He  was  subsequently  appre- 
hended. At  his  trial,  he  claimed  insanity  under  the  Model  Penal  Code  standard, 
which  previously  had  been  adopted  by  the  Court  of  Appeals  for  the  Ninth  Circuit. 
Wade  v.  United  States,  426  F.2d  64  (9th  Cir.  1970).  The  defense  presented  testi- 
mony from  a  psychiatrist  that  Banks  had  suffered  from  a  "severe  situational 
transient  disturbance"  attributable  to  his  having  been  raised  in  a  deprived  Ne- 
gro neighborhood  in  racist  America,  a  highly  criminogenic  environment.  Conse- 
quently-, he  had  reduced  power  to  conform  his  behavior  to  the  requirements  of 
law  during  the  bank  episode.  The  psychiatrist  labeled  the  defendant's  disturbance 
a  "black  rage  syndrome."  (The  reference  was  to  W.  Grier  &  P.  Cobbs,  Black  Rage 
(1968).)  The  defendant  was  acquitted  and  released. 

The  second  might  be  called  "The  Case  of  the  American  Dream."  United  States 
v.  TiUlsley,  Crim.  No.  71-265  (N.D.  Cal.  1971).  The  accused  was  charged  with 
embezzlement  from  a  federal  insured  bank  of  which  he  was  loan  officer.  De- 
fendant's background  was  one  of  ambition  and  hard  work.  Despite  his  middle- 
class  income,  he  sought  to  share  the  American  dream  of  an  upper-class  level  of 
expenditure.  In  support  of  his  insanity  defense  his  psychiatrist  testified  that 
!iis  drive  for  affluence  and  limited  resources  created  tension  which  constituted  a 
mental  defect  resulting  in  his  loss  of  capacity  to  keep  his  hand  from  the  till. 
This  time,  however,  the  jury  convicted. 

It  is  clear  that  the  potential  of  the  control  tests  for  expansion  so  sweeping 
as  to  vitiate  the  rule  of  law  is  only  beginning  to  be  explored  by  resourceful  coun- 
sel and  psychiatrists. 

C.  The  American  Law  Institute  proposal 

This  test  provides  exculpation  upon  lack  of  cognitive  or  volitional  ability  due 
to  mental  disease  or  defect.  It  is  probably  the  most  ably  drawm  of  such  tests. 
Tt  provides  that  "substantial  incapacity"  will  suffice,  rather  than  requiring  that 
incapacity  be  total  and  uses  the  more  effective  term  "appreciate"  for  the  metre 
coldly  cognitive  "know"  of  M'Naghten.  It  also  attempts  to  avoid  the  circularity  of 
defining  repeated  criminal  conduct  as  a  disease  and  concluding  from  the  defini- 
tion that  ground  for  exculpation  has  thereby  presented  itself.  In  explaining  this 
second  paragraph,  the  comments  state  (Tentative  Draft  No.  4.  p.  160)  : 

While  it  may  not  be  feasible  to  formulate  a  definition  of  "disease."  there  is 
much  to  be  said  for  excluding  a  condition  that  is  manifested  only  by  the  be- 
havior phenomena  that  must,  by  hypothesis,  be  the  result  of  disease  for  ir- 
responsibility to  be  established.  ...  It  does  not  seem  useful  to  contemplate  the 
litigation  of  what  is  essentially  a  matter  of  terminology:  nor  is  it  right  io 
have  the  legal  result  rest  upon  the  resolution  of  a  dispute  of  this  kind. 

Our  evaluation  of  the  American  Law  Institute  proposal  has  been  suggested 
by  the  previous  discussion.  To  summarize  : 

1.  The  key  terms  are  without  meaning  or  extremely  valine.  The  A.L.I,  testis 
largely  a  control  test,  and  subject  to  the  metaphysical  Quandaries  associated  with 
assigning  operational  meaning.  To  a  determinist.  the  abolition  of  criminal 
liability  appears  to  be  authorized  by  it:  to  a  non-determinist  it  remains  inde- 
terminate in  scope.  "Mental  disease  or  defect"  and  '-substantial  capacity  to  con- 
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form"  cannot  be  resolved  except  by  utilizing  the  moral  preferences  of  expert 
witnesses  and  triers  of  fact. 

2.  The  effort  to  exclude  the  so-called  sociopath  from  exculpation  is  likely  to  be 
ineffective,  since  this  diffuse,  amorphous  classification  of  behavioral  deviants 
can  be  said  to  be  characterized  by  more  than  repeated  criminality  and  otherwise 
anti-social  conduct.  As  a  result,  large  numbers  of  defendants  presently  regarded 
as  bad,  rather  than  sick,  would  be  exculpated  on  careful  psychiatric  examina- 
tion and  testimony.  See  Diamond,  From  M'Naghten  to  Currens,  and  Beyond,  50 
Cal.  L.  Rev.  189  (1962). 

IV.    THE    S.    1400    MENS    REA    APPROAf  II 

Judge.  Well,  what  about  the  question  of  whether  or  not  this  man  is  responsible 
under  the  law?  He  committed  a  crime;  that  we  know.  But  there  is  still  the 
question  of  his  intentions  and  his  capacity  for  knowing  right  from  wrong,  his 
capacity  to  refrain  from  the  wrong  if  he  knows  what  wrong  is.  If  he  is  not  re- 
sponsible, then  technically  he  is  not  guilty. 

Answer.  [Dr.  Karl  Menninger]  Your  Honor,  responsible  is  another  one  of  these 
functionally  undefined  words.  .  .  . 

Judge.  But  your  colleagues  have  often  testified  in  this  court  that  in  their 
opinion  a  certain  prisoner  was  or  was  not  responsible. 

Answer :  Yes,  you  Honor,  because  the  word  responsible  is  in  everyday  use. 
But  this  use  is  different  from  the  legal  use,  as  you  well  know,  and  that  fact  is 
not  always  clear  to  your  witnesses. 

What  you  want  to  know,  I  suppose,  is  whether  this  man  is  capable  of  living 
with  the  rest  of  us  and  refraining  from  his  propensity  to  injure  us.  You  want  to 
know  whether  he  is  dangerous,  whether  he  can  be  deterred,  whether  he  can  be 
treated  and  cured — whether  we  must  arrange  to  detain  him  in  protective  custody 
indefinitely. 

Judge.  Exactly,  this  is  indeed  what  the  court  would  like  to  know.  But  it  seems 
we  do  not  know  how  to  communicate  with  one  another,  and  our  laws  do  not 
permit  us  to  ask  you.  How,  I  beg  of  you,  may  I  obtain  direct,  nonevasive  answers 
to  precisely  these  questions? 

Answer.  Your  Honor,  by  asking  for  them.  As  you  say  yourself,  you  are  not 
permitted  by  precedent  and  custom  to  do  so.  [Menninger,  The  Crime  of  Punish- 
ment 126  (196S).] 

The  S.  1400  proposal  is  designed  to  permit  the  court  to  obtain  the  direct,  non- 
evasive  answers  it  requires. 

Section  502  of  S.  1400  proposes  an  insanity  defense  focusing  upon  the  mens  rea 
required  for  the  commission  of  the  offense  charged.  If  evidence  of  mental  disease 
or  defect  negatives  the  mental  element  of  the  offense,  it  is  exculpatory,  but  not 
otherwise.  It  would  hold  all  prosecutable  for  their  criminal  acts  if  done  with 
requisite  criminal  intent.  Thus  the  focus  of  initial  inquiry  in  criminal  trials 
would  be  on  such  questions  as  "Did  the  defendant  intend  to  hijack  an  aircraft?" 
in  a  case  of  air  piracy,  rather  than  "Could  he  have  conformed  his  conduct  to 
the  requirements  of  law?  The  Model  Penal  Code  commentary  illustrates  the 
proper  subject  of  an  insanity  defense  by  the  example  of  a  madman  who  believes 
that  he  is  squeezing  lemons  when  he  chokes  his  wife;  under  the  S.  1400  proposal 
he  would  not  be  guilty  of  murder,  not  because  he  fell  within  a  special  defense 
but  because  he  lacked  the  state  of  mind  required  by  the  offense. 

The  critical  issue  is  seen  as  one  of  disposition.  Assuming  a  finding  of  an  intent 
to  hijack  the  aircraft  and  of  the  requisite  conduct,  the  question  at  the  time 
of  sentencing  would  be  whether,  in  light  of  all  the  circumstances,  to  commit 
the  defendant  to  prison,  to  a  mental  hospital,  or  to  some  other  program. 

Much  of  the  thinking  which  has  led  to  the  conclusion  of  the  desirability  of 
the  adoption  of  a  mens  rea  test,  and  of  the  regulation  of  a  test  directed  to  matters 
separate  from  the  elements  of  the  offense,  has  been  indicated  in  previous  discus- 
sion in  this  commentary.  An  effort  will  be  made  to  summarize  considerations 
favoring  and  opposing  this  proposal.  The  former  will  be  considered  first : 

1.  Trained  mental  health  personnel,  particularly  psychiatrists  and  psy- 
chologists, are  in  critically  short  supply  in  the  United  States.  The  bulk  of  these 
resources  are  allocated  outside  the  population  of  persons  enmeshed  in  the 
criminal  process.  Pitifully  small  numbers  are  engaged  in  treatment  in  public 
mental  hospitals  and  even  smaller  allocations  of  psychiatric  and  psychological 
personnel  have  been  available  to  prison   and  jail   populations.   Attempting  to 
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devote  these  resources  to  assistance  in  disposition  and  treatment  of  persons  who 
bave  engaged  in  criminal  conduct  seems  far  more  sensible  than  encouraging  their 
presence  in  courthouses  so  that  they  will  be  available  to  engage  in  attempts  at 
retrospective  reconstructions  of  criminal  responsibility.  (A  fairly  extreme 
example  is  Wright  v.  United  States,  250  F.  2d  4  (D.C.  Cir.  1957),  in  which 
eleven  psychiatrists  examined  the  defendant  and  testified  before  the  jury.) 
In  the  District  of  Columbia  a  committee  of  the  Judicial  Conference  reported 
thai  some  psychiatrists  were  avoiding  hospital  staff  conferences  evaluating  per- 
sons facing  criminal  charges  to  avoid  being  subpoenaed.  Judicial  Conference 
of  the  District  of  Columbia  Circuit,  Report  of  the  committee  on  Problems  Con- 
nected with  Mental  Examination  of  the  Accused  in  Criminal  Cases.  Before  Trial 
Ml'  i  1966).  Insanity  is  frequently  properly  called  a  "rich  man's  defense."  for  the 
wealthy  can  sift  the  pool  of  potential  expert  witnesses  for  those  who  will 
produce  favorable  testimony  in  a  convincing  manner.  Poor  men,  on  the  other 
hand,  have  typically  had  to  rely  on  public  mental  hospital  experts,  or  those 
selected  by  the  court  whose  reports  commonly  have  been  made  available  to  the 
prosecution  as  well  as  the  defense.  Signs  of  change  are  detectable,  but  they  do 
not  appear  to  be  likely  to  result  in  equality  of  advantage  in  litigation  of  insanity 
issues.  Statutory  authority  was  recently  granted  for  payment  of  expert  wit- 
nesses selected  privately  by  the  defense.  18  U.S.C.  3006A(e).  Expert  testimony 
for  the  Government,  which  may  be  frustrated  by  a  defendant's  non-cooperation, 
may  be  necessary  to  rebut  expert  testimony  introduced  by  the  defense.  See 
United  States  v.  Cooper,  465  U.S.  451  (C.A.9.  1972).  Increased  sensitivity  to  con- 
stitutional protections  for  the  accused  may  also  make  adversary  trial  of  the 
mental  state  of  the  defendant  at  the  time  of  the  crime  difficult  in  the  future, 
as  privilege  against  self-incrimination,  right  to  counsel  at  examinations  and 
evaluations,  and  equal  protection  claims  are  pressed.  See  Thornton  v.  Corcoran, 
407  F.  2d  605,  (D.C.  Cir.  1969)  ;  United  States  v.  Malcolm,  475  F.  2d  420.  425 
(9th  Cir..  1973)  :  Shepard  v.  Bowie,  250  Ore.  288,  442  P.  2d  238  (1968),  and  the 
authorities  therein  collected. 

2.  Key  terms  in  the  conventionally  utilized  insanity  tests  (particularly  when 
one  goes  beyond  M'Naghten)  such  as  "mental  disease"  and  "capacity  to  con- 
form," are  vague  at  best  and  perhaps  meaningless.  The  insanity  defenses 
invite  semantic  jousting,  metaphysical  speculation,  and  intuitive  moral  judg- 
ments in  the  ginse  of  factual  determinations.  There  is  no  scientifically  sup- 
portable distinction  between  those  who  are  unable  to  conform  their  behavior 
to  the  requirements  of  law  and  those  who  are  able  but  unwilling  to  do  so. 

3.  The  conventional  insanity  defense  is  a  poor  device  for  determination  of 
whether  i>ersons  ought  to  be  institutionalized  and  if  so.  to  what  facility  they  are 
to  be  directed.  It  is  far  more  rational  to  face  this  question  frankly  and  directly. 
Cf.  Lynch  v.  Orerholser,  369  U.S.  705  (1962). 

Under  the  S.  1400  approach,  mentally  abnormal  offenders  suitable  for  treat- 
ment in  a  mental  hospital,  if  not  committed  civilly  by  a  State,  would  be  re- 
movable from  the  criminal  justice  process  by:  (a)  being  found  incompetent  to 
stand  trial,  (b)  being  found  not  guilty  because  without  the  requisite  intent, 
knowledge,  or  other  state  of  mind,  (c)  being  referred  to  a  mental  hospital  after 
a  finding  of  guilty  and  suspension  of  the  imposition  of  sentence,  or  (d)  being 
transferred  from  a  correctional  institution  to  a  mental  hospital  after  sentence. 
The  fundamental  policy  is  to  replace  the  search  for  an  elusive  concept  of  responsi- 
bility at  the  time  of  the  commission  of  an  offense  with  treatment  criteria  applied 
to  the  defendant  at  the  time  of  the  decision  as  to  his  most  appropriate  disposition. 

However,  no  matter  what  approach  is  taken,  it  is  likely  that  some  abnormal 
persons  will  continue  to  be  placed  in  correctional  institutions.  In  view  of  our 
poor  abilities  to  reform  behavioral  deviants,  irrespective  of  the  sort  of  insti- 
tution to  which  they  are  directed,  the  sole  purpose  served  would  be  the  prevention 
of  recidivism.  Successful  treatment,  once  a  central  article  of  faith,  is  more 
commonly  today  seen  by  professionals  as  an  illusory  goal  of  our  poor  skills 
and  meager  resources.  See  A.  Goldstein,  The  Insanity  Defense,  chapter  12  il!it!7). 
Under  the  S.  14<io  approach,  the  number  of  abnormal  persons  assigned  to  tradi- 
tional correctional  facilities  should  be  measurably  less  than  under  the  present 
system,  since  the  options  available  to  sentencing  judges  would  be  increased  and 
since  less  power  would  remain  with  juries  which  often  prove  unsympathetic  to 
valid  assertions  of  the  conventional  defense. 


6821 

4.  The  criminal  process  has  the  advantages  of  determinate  maximum  periods 
of  detention  and  proportionality  between  the  seriousness  of  the  offense  and 
the  penalty.  Persons  channelled  out  of  the  criminal  system  by  the  insanity  defense 
are  subject  to  incarceration,  possibly  for  life.  The  criteria  for  release,  such  as 
"recovered  sanity"  or  no  longer  "dangerous",  are  subject  to  such  wide  varia- 
tions of  meaning  as  to  afford  little  protection  to  the  "patient".  Prediction  of 
future  criminal  behavior,  its  frequency,  its  nature  and  severity,  the  length  of 
confinement  needed  to  reduce  the  risk,  is  a  primitive  science  in  which  few  empiri- 
cal studies  have  been  conducted.  The  "safe"  tiling  for  a  hospital  administrator 
to  do  may  be  to  err  on  the  side  of  caution  and  continue  hospitalization  for  an 
extended  period  of  time.  The  criminal  justice  system  diffuses  responsibility 
among  legislature,  police,  prosecutors,  judges,  and  parole  boards  and  may  con- 
sequently be  in  a  better  position  to  opt  for  release  in  appropriate  instances. 

5.  The  insanity  defense  developed  in  England,  at  a  time  in  which  all  felonies 
were  punished  with  death,  as  a  means  of  avoiding  the  imposition  of  the  extreme 
penalty  in  manifestly  inappropriate  cases.  In  the  United  States  in  1967  a  death 
penalty  was  administered  to  one  person  and  since  1968  to  none.  The  appropriate- 
ness of  capital  punishment  in  the  federal  system  has  been  directly  faced  by  Con- 
gress and  the  courts,  and  by  chapter  24  of  S.  1400,  and  does  not  require  ameliora- 
tion by  retention  of  a  special  insanity  defense. 

6.  The  conventional  insanity  defense  discriminates  against  persons  who  commit 
crimes  because  of  influences  on  their  personalities  other  than  mental  disease  or 
defect.  Professor  Norval  Morris  writes  (Norris,  Psychiatry  and  the  Dangerous 
Criminal,  41  So.  Cal.  L.  Rev.  514,  520(1968) )  : 

"If  too  often  is  overlooked  that  one  group's  exculpation  from  criminal  respon- 
sibility confirms  the  inculpation  of  other  groups.  Why  not  permit  the  defense  of 
dwelling  in  a  Negro  ghetto?  Such  a  defense  would  not  be  morally  indefensible. 
Adverse  social  and  subcultural  background  is  statistically  more  criminogenic 
than  is  psychosis;  like  insanity,  it  also  severely  circumscribes  the  freedom  of 
choice  which  a  nondeterministic  criminal  law  (all  present  criminal  law  systems) 
attributes  to  accused  persons.  True,  a  defense  of  social  adversity  would  politically 
be  intolerable:  but  that  does  not  vitiate  the  analogy  for  my  purposes." 

7.  The  insanity  tests  are  becoming  progressively  broader  in  statement  and  appli- 
cation, thus  challenging  our  continued  ability  to  maintain  adequate  levels  of 
public  protection. 

Arguments  favoring  retention  of  a  separate  insanity  defense  follow  : 

1.  There  is  a  root  feeling  in  our  culture  that  an  "insane"  person  is  not  appro- 
priately subject  to  the  condemnation  generally  felt  to  be  implicit  in  a  criminal 
conviction.  In  spite  of  the  vagueness  of  this  feeling  and  of  the  terms  we  employ 
to  express  it,  the  moral  sentiment  involved  requires  recognition.  The  answer  to 
the  objection  lies  in  overcoming  the  notion  that  condemnation  is  an  inherent  con- 
comitant of  a  criminal  conviction  as  opposed  to  a  criminal  sentence,  and  by 
achieving  a  general  understanding  (a)  that  a  verdict  or  judgment  simply  repre- 
sents an  objective  determination  that  a  person  committed  an  act  described  in  a 
criminal  statute,  and  committed  such  act  with  a  state  of  mind  described  in  the 
criminal  statute,  and  (b)  that  any  determination  as  to  blameworthiness  is  re- 
flected solely  by  the  sentence  found  to  be  appropriate,  under  all  the  circumstances, 
in  the  particular  case.  If  this  is  understood,  the  imposition  of  a  sentence  to  proba- 
tion would  be  perceived  as  carrying  with  it  an  implicit  determination  that  under 
all  the  circumstances  the  offense  committed  was  less  "blameworthy"  than  would 
be  the  same  offense  were  a  term  of  imprisonment  imposed.  Obviously  the  imposi- 
tion of  a  sentence  to  hospitalization  would  be  perceived  as  entailing  even  less  a 
determination  of  "blame". 

2.  Criminal  convictions  carry  added  sanctions  of  loss  of  reputation,  economic 
opportunity,  and  self-esteem.  The  difficulties  of  ex-convicts  in  obtaining  employ- 
ment alone  justifies  avoidance  of  criminal  stigmatization  when  reasonably  feasi- 
ble. This  argument,  however,  is  considerably  weakened  by  the  fact  that  similar 
consequences  and  stigmatization  commonly  follow  adjudication  of  insanity.2 

3.  The  elimination  of  the  conventional  defense  will  provoke  extensive  litiga- 
tion as  to  its  constitutionality. 

Two  state  statutes  that  eliminated  the  insanity  test  have  been  found  in 
violation  of  state  constitutional  provisions   (State  v.  Strashurg,  60  Wash.  106, 


2  See  Hearings  before  the  Subcommittee  on  Criminal  Laws  and  Procedures,  United  States 
Senate,  93rd  Congress,  1st  Sess.,  p.  6455  (1973). 
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110  Pac.  1020  (1910)  ;  Sinclair  v.  State,  132  So.  581  (Miss.  1031)  ;  in  both  in- 
stances however  the  Legislation  was  held  to  abolish  the  use  of  evidence  of  in- 
sanity in  connection  with  disproving  mens  rea,  thus  differing  fundamentally  from 
the  proposal  in  S.  1400. 

Powell  v.  Texas,  392  U.S.  514  (1968),  may  be  read  to  require  exculpation  of 
a  defendant  whose  criminal  act  was  beyond  his  power  of  avoidance.  The  four 
dissenting  justices  urging  reversal  of  Powell's  conviction  were  joined  in  such  a 
view  by  Mr.  Justice  White,  who  concurred  in  affirmance  on  the  basis  of  the 
tacts  of  the  particular  case.  On  the  other  hand,  even  the  dissenting  justices  dis- 
claimed the  accusation  that  they  were  creating  a  constitutional  insanity  standard 
of  general  applicability.  See  opinion  of  Fortas,  J.,  dissenting,  at  559,  footnote  2. 
In  any  event,  the  issue  presented  only  the  unlawfulness  of  mere  public  ap- 
pearance of  chronic  alcoholics,  and  did  not  confront  the  Court  with  the  question 
of  elimination  of  the  conventional  insanity  defense  in  a  carefully  considered 
criminal  code.  Moreover,  Leland  v.  Oregon,  343  U.S.  790  (1952),  sustained  a 
cognition  test  in  the  face  of  contention  that  irresistible  impulse  exculpation  was 
required  by  the  Fourteenth  Amendment. 

4.  The  elimination  of  the  conventional  insanity  defense  and  the  transfer 
of  the  heaiing  on  the  issue  of  insanity  to  the  sentencing  process  may.  in  fact, 
result  in  insanity  questions  being  raised  and  argued  twice — first  during  the 
in. i in  trial  on  the  issue  of  intent  or  knowledge  and  second  at  the  time  of  sen- 
tencing. In  California,  where  split  trials  were  established  almost  fifty  years  ago 
to  separate  the  adjudication  of  insanity  from  the  trial  on  the  elements  of  the 
offense,  evidence  of  mental  abnormality  has  commonly  been  allowed  in  both 
hearings.3  More  significantly,  the  means  rea  concept  has  been  broadened  to  con- 
sider psychological  factors  more  commonly  related  to  the  conventional  insanity 
defense.*  The  approach  adopted  by  S.  1400.  however,  is  predicated  upon  the  be- 
lief that  full  litigation  of  all  pertinent  matters  should  be  permitted  in  regard 
to  the  establishment  of  mens  rea,  and  upon  the  assumption  that  the  trial  courts 
Should  be  able  to  terminate  any  unnecessary  relitigation  during  the  sentencing 
procedure. 

IV.    CONCLUSION 

The  conventional  insanity  defense  has  been  the  subject  of  well-justified  criti- 
cism. It  produces  considerable  litigation  in  attempting  to  accomodate  psychiatric 
considerations  into  a  legal  framework,  and  in  forcing  an  evaluation  of  subtle 
nuances  to  an  all-or-nothing  conclusion.  The  S.  1400  approach  seeks  to  concen- 
trate the  trial  exploration  of  the  defendant's  mental  state  in  the  sole  context 
in  which  it  is  legally  meaningful — the  evaluation  of  the  necessary  mens  rea — 
while  permitting  a  more  even-handed  disposition  of  the  mentally  borderline 
offender  after  a  post-trial,  presentence  proceeding  freed  of  the  technical  con- 
straints governing  the  introduction  of  evidence  in  criminal  trials.  It  is  designed 
as  a  workable  and  humane  approach  to  a  very  difficult  problem. 


Our  next  witness  is  Donald  Schaih.  He  is  here  to  testify  on  pro- 
visions on  obscenity  its  contained  in  both  S.  1  and  S.  1400.  as  T 
understand  it. 

You  have  supplied  us  with  an  analysis  of  the  pending  legislation, 
Mr.  Schain.  Wo  would  like  to  have  von  highlight  it  and — we  wish 
it  to  be  as  long  as  the  subject  nun-its.  You  may  proceed. 

STATEMENT    OF    DONALD    R.    SCHAIN.    VICE   PRESIDENT.    DERI0 
PRODUCTIONS,  LOS  ANGELES,  CALIF. 

Mr.  Schain.  Thank  you.  Mr.  Chairman.  T  have  prepared  a  brief 
of  niv  remarks  which  I  will  deliver  now.  1  would  request  that  the 
i'uM  text  be  included  in  the  record.  It  has  been  submitted. 

Senator  HRUSKA.  It  will  be  admitted. 


"Lousell  and  Hazard.  "Insanity  as  a  Defense:  The  Bifurcated  Trial.  40  Calif. 
L.  Rev.  S05  (1961). 
1  See,  e.g.,  People  v.  Wolff,  61  Cal.  2d  79.r>,  394  P.  2d  959  (1901). 


(3823 

Mr.  Schain.  Thank  you. 

T  thank  you  for  the  invitation  to  appear  before  you  this  morning. 
T  realize  full  well  that  over  the  past  months  many  prominent  indi- 
viduals from  various  elements  of  the  motion  picture  industry  have 
come  before  this  committee  to  express  their  opinions  on  the  obscenity 
provisions  of  S.  1  and  S.  1400.  I  felt  it  important  that  my  own  views 
on  this  subject  be  added  to  theirs  for  three  basic  reasons.  First,  from 
all  press  accounts  of  the  testimony  of  these  witnesses  the  main  thrust 
of  their  arguments  against  the  obscenity  provisions  of  S.  1  and  S. 
1400  have  been  either  that  they  will  rob  the  filmmaker  of  his  creative 
integrity  or  that  they  will  in  some  way  infringe  upon  first  ammend- 
ment  freedoms.  While  I  fervently  agree  with  what  these  witnesses 
have  said  on  this  issue.  T  think  that  they  have  not  taken  it  far 
enough.  I  think  there  is  one  important  element  which  has  been  almost 
entirely  omitted.  Namely,  that  you  are  seeking  to  regulate  a  large 
national  industry  with  far-reaching  economic  ramifications.  And 
an  industry  which  has  over  the  past  25  years  suffered  an  inordinate 
share  of  major  problems  and  is  now  in  the  grip  of  a  severe  de- 
pression. 

Second,  there  are  basically  three  types  of  motion  picture  producers. 
There  are  those  who  produce  under  the  banner  of  the  major  studio 
complexes  such  as  Paramount.  Warner  Pros..  20th  Century  Fox. 
These  producers  are  represented  by  the  Motion  Picture  Association 
of  America.  Then,  there  are  those  producers  avIio  produce  so-called 
hard  core  pornographic  films.  These  people  are  given  voice  by  the 
Adult  Film  Association.  Finally,  there  are  producers  such  as  my  own 
company.  Derio  Productions,  who  are  truly  independent  producers, 
and  as  such  have  no  effective  trade  association  to  give  them  a  unified 
spokesman.  I  felt  it  important  that  someone  from  our  number  come 
to  Washington  and  be  heard. 

Third,  I  have  traveled  extensively  throughout  the  United  States 
either  in  connection  with  the  publicizing  of  the  motion  pictures 
which  T  have  written  and  directed  or  in  connection  with  speeches, 
seminars  and  symposiums  before  various  groups  and  organizations. 
I  have  found  two  things  most  evident.  First,  a  misunderstanding  of 
the  terminology  of  our  industries  code  and  rating  administration 
particularly  as  it  relates  to  the  alphabetical  symbol  of  X.  Second, 
T  believe  the  true  grass  roots  reaction  to  obscenity  to  be  somewhat 
concealed  by  the  overwhelming  publicity  generated  by  those  who 
favor  repressive  legislation.  Without  being  presumptuous.  1  would 
hope  to  set  the  record  straight  on  these  matters  today. 

I  think  the  most  succinct  way  to  discuss  the  motion  picture  as  a 
business  is  to  dispel  some  of  the  myths  which  surround  it.  To  begin 
with,  the  Hollywood  producer  is  not  a  fat  cigar  smoking  gentleman 
who  spends  his  afternoons  chasing  scantily  clad  starlets  around 
Beverly  Hills  swimming  pools.  He  is  a  man  who  devotes  a  minimum 
of  a  year  of  his  life  to  an  individual  project  and  invests  anywhere 
from  a  quarter  of  a  million  to  $20  million  to  take  that  project  from 
script  to  screen.  Nor  does  he  do  this  alone  The  making  of  a  film  is 
a  concerted  effort  involving  the  time  and  talents  of  hundreds  of  per- 
formers, craft  unions,  laboratory  technicians  and  the  like.  The  risks 
are  enormous  in  two  senses.  The  first,  you  as  politicians  will  under- 
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stand  only  too  well,  for  the  entire  project  is  based  on  a  calculated 
sniffing  of  the  winds  of  public  tastes  with  little  opportunity  for  a 
major  revision  of  the  project  once  principal  photography  has  begun, 
thus  the  second  risk.  For,  if  a  year  later,  when  the  motion  picture 
has  readied  theaters  in  almost  every  community  in  America  the 
temper  of  the  times  has  changed,  the  producer  is  left  with  thousands 
of  feet  of  celluloid,  whereas  the  manufacturer  of,  shall  we  say  a 
comparable  amount  of  canned  goods  could  at  least  eat  his  merchan- 
dise, ad  infinitum. 

The  second  myth  which  bears  exposure,  centers  around  the  concept 
(hat  the  film  industry  is  a  small,  closely  knit  community  whose  front 
lawn  is  watered  by  the  Pacific  Ocean  and  whose  door  is  slammed 
somewhat  atop  the  hills  of  Burbank,  This,  gentlemen,  is  simply  not 
the  case.  The  motion  picture  industry  has  three  principal  com- 
ponents— production,  distribution,  and  exhibition.  The  production 
component  has  always  been  considered  the  most  centralized.  Yet, 
today  more  pictures  are  shot  on  location  than  in  Holly  wood  and 
numerous  States  including  Oregon,  Xew  Mexico,  Texas,  and  Florida 
have  established  film  commissions  to  lure  and  assist  production  at 
considerable  benefit  to  the  economies  of  those  States. 

Then  there  is  the  distribution  component,  for  like  most  other 
businesses  we  who  produce  film  must  have  a  middleman  aptly  known 
as  a  distributor  and  distribution  offices,  major  studios  and  inde- 
pendents alike,  have  operations  in  major  cities  and  in  all  regions  of 
the  country.  The  third  major  component  of  our  industry  is  theatrical 
exhibition  knowm  to  many  of  you  through  theaters  in  your  home 
communities.  There  are  14,500  such  theaters  at  this  point  in  time. 
They  are  located  in  every  State  and  they  employ  upwards  of  a 
quarter  of  a  million  people  annually.  Still  the  scope  of  our  industry 
far  exceeds  the  sum  of  its  three  principal  components  for  there  are  a 
myriad  of  other  industries  which  have  a  substantial  stake  in  the  suc- 
cess or  failure  of  ours.  Nor  are  they  localized. 

A  feAv  examples.  The  banking  industry  has  established  credit  in 
excess  of  a  billion  dollars  to  major  studios  and  independent  produc- 
tion alike.  Major  non-Hollywood  institutions  are  involved  including 
First  National  Bank  of  Boston  and  virtually  every  community  bank 
in  which  there  is  a  theatre  which  still  owes  a  mortgage  or  is  still 
depreciating  equipment.  Obviously  equipment  suppliers  and  tech- 
nical facilities  such  as  Delux.  Movielab.  and  Cinemobile  have  a  stake 
in  film.  The  advertising  media  derive  a  probable  $100  million  a  year 
from  the  marketing  of  '200  to  300  films.  There  are  other  examples 
too  numerous  to  recount  here  but  I  would  trust  that  T  have  dispelled 
the  second  myth  and  that  it  is  truly  a  huge  national  industry  with 
far-reaching  economic  ramifications  that  you  seek  to  regulate. 

The  third  and  final  myth  is  that  we  are  an  industry  of  "God- 
fat  hers"  and  "Exorcists"  when  for  each  of  those  films  there  are 
hundreds  you  nor  anyone  else  has  ever  seen  or  heard  of  because  they 
have  never  been  released  or  have  never  approached  recovering  their 
negative  investments.  Even  on  a  successful  film  with  high  box  office 
grosses  profits  can  be  small  given  the  complicated  sharing  of  rev- 
enues, which  I  have  detailed  in  my  longer  text,  between  producers, 
distributors  and  exhibitors,  coupled  with  high  print  and  advertising 
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costs.  Further,  for  every  star  who  commands  $500,000  a  picture  and 
a  percentage  of  receipts,  there  are  on  any  given  day  85  percent  of  the 
total  membership  of  Screen  Actors  Guild,  or  over  22,000  people, 
unemployed. 

This  is  Hollywood  as  a  business  not  a  playtoy  and  all  has  not  been 
well  for  the  past  25  years.  T  will  list  rather  than  detail  the  problems 
we  have  faced.  I  believe  you  are  familiar  with  them.  They  include 
the  advent  of  television,  "crime  in  the  streets,  spiralling  production 
costs  coupled  with  dwindling  attendance,  the  runaway  production 
and  most  recently  the  June  21  decision  of  the  U.S.  Supreme  Court. 
This  most  recent  blow  is  of  critical  significance  because  it  strikes  at 
*ho  very  heart  of  a  restructured  film  industry— the  independent 
producer  who  by  industry  statistics  accounts  for  better  than  50  per- 
cent of  the  playable  theatrical  product  produced  in  America  in  any 
given  year. 

This  brings  me  to  my  second  major  point — the  producers  of  inde- 
pendent films.  His  problems  and  the  rationales  behind  the  kind  of 
product  he  produces  are  closely  interwoven.  His  number,  by  and 
large,  are  voung.  For  there  can  be  little  argument  that  the  vouth 
of  our  country  has  adopted  film  as  its  medium  of  communication. 
Denied  access  for  years  to  the  mainstream  of  film  making  by  the 
studios,  he  broke  virgin  ground.  Ill  equipped  financially  to  afford 
a  star  of  the  caliber  of  a  Paul  Newman  or  to  produce  a  film  with 
the  scope  of  an  "Airport"',  he  turned  instead  to  themes  and  subject 
matter  not  previously  attempted.  The  results  are  important  to  note 
because  the  business  of  film  operates  on  the  theory  of  supply  and 
demand  like  any  other.  AVe  do  not  make  films  for  which  there  is  no 
audience,  although  in  the  main,  obscenity  legislation  would  have  us 
do  that  very  thing. 

The  independent  film  maker  found  a  large,  receptive  and  con- 
tinuing audience.  Statistics  indicate  that  78  percent  of  the  movie 
going  public  is  between  the  ages  of  18-30  and  they  found  films  with 
sexual  themes  or  contents  now  different  and  of  their  liking. 

The  success  of  the  independent  film  maker  has  had  a  number  of 
positive  effects  on  a  depressed  film  industry  and  it  is  to  these  effects 
that  we  should  next  address  ourselves.  First,  as  with  all  pioneers, 
they  paved  the  way  for  those  more  established  in  the  film  community 
to  produce  such  artistic  works  as  "Midnight  Cowboy''  and  "A  Clock- 
work Orange."  Second,  with  major  studio  production  on  the  decline 
and  geared  to  key  holiday  playing  time,  independents  have  become 
a  major  source  of  supply  for  America's  14,500  theaters.  Third,  suc- 
cessful independents  have  progressed  to  larger  projects  with  union 
crews  taking  up  the  employment  slack  created  by  the  cutbacks  in 
studio  production.  My  own  companv's  first  film  was  produced  for 
$75,000,  our  most  recent  for  $900,000! 

Fourth,  the  area  of  independent  production  has  proved  a  valuable 
training  ground  for  young  talent  much  as  did  the  R  movies  in  years 
gone  by.  Francis  Ford  Coppola,  director  of  "Godfather",  Peter  Bog- 
donovitch,  director  of  "The  Last  Picture  Show",  to  mention  two. 
cut  their  spurs  in  independent  production  and  later  proved  a  valu- 
able infusion  of  new  blood  into  the  sagging  studio  structure.  Fifth, 
the  boom  in  independent  production  has  caused  a  reversal  to  some 
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degree  of  the  "runaway"  trend  by  proving  that  films  could  indeed 
economically  be  produced  domestically. 

Much  of  the  dilemma  in  which  independent  producers  find  them- 
selves is  created  by  confusion  in  terminology  and  lack  of  first-hand 
knowledge  with  regard  to  grassroots  reaction.  Thus,  mv  third  major 
point.  When  I  say  X  rated  adult  film,  much  of  the  country  and 
probably  many  of  you  think  hardcore  pornography.  In  fact,  within 
the  singular  classification  of  X  there  are  three  distinctly  different 
types  of  films:  There  are.  to  be  sure,  films  whose  entire  content  is 
sexual  and  explicit.  These  films,  however,  are  in  the  minority  and 
t  heir  effect  on  film  as  a  business  is  minimal.  They  are  the  pronounced 
target  of  court  decisions  and  legislation,  hut  ironically  they  are 
■■  il'ected  the  least.  Their  negative  costs  average  less  than  $50,000  and 
if  they  continue  to  play  successfully  in  a  handful  of  large  cities 
they  will  survive. 

The  second  type  of  films  falling  within  the  X  classification  are 
the  "Clockwork  Oranges^',  and  the  "Last  Tango  in  Paris."  There 
are  obviously  serious  films  with  some  sequences  or  content  mandating 
the  X.  The  Supreme  Court  decision  and  the  rash  of  proposed  legisla- 
tion endangers  the  production  of  such  films  because  studios  are  re- 
luctant to  commit  M  or  $5  million  with  no  guarantee  of  the  broad 
nation:)  1  playoff  necessary  to  insure  a  return  on  their  investments. 

The  third  type  of  film  falling  within  the  X  classification  are  so- 
cnlled  soft-core  films.  My  most  recent  production  "Girls  Are  For 
Loving?',  is  such  a  film.  Tt  is  a  detective  stoiw  running  1  hour  and  40 
minutes.  One  hour  and  20  minutes  is  filled  with  fights,  chases,  ex- 
plosions, and  dialog.  Twenty  minutes  contains  some  nudity  and  simu- 
lated sex.  Most  independently  produced  films  are  of  this  nature.  They 
need  national  playoffs  to  recoup  their  investment  and  there  is  a  large 
and  willing  national  audience  waiting  to  see  them.  They  represent 
entertainment  in  the  style  of  the  lOTO's.  Your  legislation  enumerates 
"artistic,  scientific,  or  literary  purpose/'  Nowhere  does  it  mention 
entertainment,  which  is  the  primary  purpose  of  film  as  we  know  it. 

I  spoke  of  grassroots  reaction  and  I  will  give  you  two  examples 
though  T  know  of  many.  The  Irving  Theatre  in  Baltimore  had  a 
successful  policy  of  X  rated  product.  Local  pressure  groups  forced 
them  to  switch  to  G  and  PG  rated  films.  Within  3  months,  the, 
Irving  closed  for  lack  of  patrons.  The  members  of  those  pressure 
groups,  many  of  whom  had  never  seen  an  X.  did  not  support  the 
pictures  they  professed  to  want  once  they  had  them.  Another  ex- 
ample  comes  from  a  small  town  in  Ohio  where  the  citizens  sought 
to  keep  open  their  only  downtown  theater  even  though  they  had  not 
supported  its  P  and  PG  policy  while  they  sought  to  close  the  only 
drive-in  which  was  operating  successfully  with  R  and  X  materials. 
A  legitimate  compromise  was  hammered  out  and  is  functioning 
effectively.  The  downtown  theater  remains  open  offering  family  films 
with  the  cooperation  of  merchants  and  others.  The  drive-in  continues 
to  operate  with  Pv's  and  X's  and  is  carefully  supervised  by  the 
theater  owner. 

Haying  presented  the  three  major  areas  in  which  I  wished  to  share. 
mv  views  T  think  we  have  a  suitable  base  from  which  to  analyze  the 
effects  on  the  motion  picture  industry  were  you  to  pass  the  obscenity 
provisions  of  S.  1  and  S.  1400  in  their  present  form. 
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The  first  very  predictable  effect  would  be  the  virtual  destruction 
of  the  independent  film  industry  as  we  know  it  today.  The  domino 
theory  would  become  a  practical  application.  Job  loss  would  be 
tremendous,  theaters  would  be  without  product,  a  valuable  training 
ground  would  be  lost,  and  foreign  made  films  would  gain  a  tre- 
mendous competitive  advantage. 

Another  effect  would  be  to  stunt  the  process  of  natural  evolution 
that  was  already  beginning  to  take  place.  What  can  evolve  is  a  situa- 
tion wherein  pornographic  films  ultimately  become  yesterday's  news, 
leaving  as  their  legacy  to  the  serious  American  film  maker  the  right 
to  use  certain  content  when  the  script  warrants  it. 

Finally,  you  cannot  legislate  morality.  Prohibition  is  a  sterling 
example  of  this  and  I  am  suggesting  that  sex  in  the  1970's  forms  a 
perfect  parallel.  Further,  attempts  at  legislating  out  of  existence 
that  which  millions  of  theater  goers  have  proven  they  want  can  only 
drive  certain  segments  of  the  industry  underground  where  they  will 
fall  profitable  prey  to  criminal  element.  I  seriously  question  the 
moral  fabric  of  our  country  when  violence  is  condoned  in  so  many 
forms  while  natural  relationships  between  two  people  are  held  to 
be  obscene. 

Like  many  other  industries,  most  recently  the  oil  concerns,  I  would 
prefer  no  regulations.  But  if  there  must  be  legislation,  then  let  its 
general  tone  be  constructive  for  all  concerned  and  not  destructive 
for  a  particular  national  industry.  Specifically,  allow  each  individual 
to  see  or  hear  or  read  whatever  he  or  she  so  chooses  with  adequate 
protections  for  those  who  do  not  so  that  they  are  not  inadvertently 
exposed  to  it.  How  do  we  do  this?  A. — By  the  establishment  of  a 
publicly  administered  rating  code.  One  which  is  not  controlled  by  a 
handful  of  companies  and  which  rates  on  the  basis  of  content  not 
budget.  Allow  three  classifications — children,  teenagers,  and  adult. 
The  last  is  the  most  vital  and  I  believe  if  we  can  vote  at  18,  fight 
at  18,  we  should  also  be  able  to  choose  our  own  movies  at  18. 

B. — Educate  the  public  as  to  the  various  kinds  of  films  which 
may  be  grouped  in  one  classification,  particularly  the  adult,  so  that 
they  may  differentiate  between  them.  C. — Strictly  enforce  admission 
ages  at  the  theater  level,  but  adequately  protect  theater  owners  from 
undue  harassment  and  pressure.  D. — Make  those  of  us  who  produce, 
distribute,  and  exhibit  responsible  for  our  advertising  both  on 
theater  fronts  and  in  the  media,  but  prohibit  the  media  from  arbi- 
trarily  rejecting  the  advertisements  of  films  strictly  on  the  basis  of 
thr-ir  rating  classification. 

Our  law  enforcement  agencies  today  have  more  important  items 
on  their  agendas  then  the  prosecution  of  people  for  what  they  see 
or  read.  The  President's  own  commission  on  obscenity  and  pornogra- 
phy concluded  that  such  things  have  no  ill  effects  on  those  who  are 
exposed  to  them.  Must  we  destroy  a  major  national  industry  to  prove 
in  the  end  that  conclusion  was  correct? 

I  thank  you,  Mr.  Chairman. 

Senator  Hrtjska.  Thank  you  for  your  testimony. 

You  address  yourself  pretty  emphatically  to  a  view  of  obscenity 
provisions  of  the   pending  bill   from   an   economic  standpoint.    In 
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effect,  are  you  asking  Congress  to  either  alter  or  subordinate  public 
standards  so  that  producers  and  distributors  of  pornographic  films 
ran  make  a  profit? 

.Mr.  Sciiaix.  Well,  I  think  that  there  are  several  things  that  I  am 
saying.  First  of  all,  I  would  hope  to  point  out  that  the  present  legis- 
lation, while  it  may  be  targeted  primarily  at  the  makers  of  porno- 
graphic films,  goes  beyond  that  and  it  really  affects  the  industry  as 
a  Whole.  And  this,  I  think,  is  unfair. 

Senator  Hruska.  But  I  do  not  know  that  you  have  answered  my 
question.  My  question  was  do  you  expect  Congress  to  take  into  con- 
sideration the  economic  welfare  and  the  profitmaking  activities  of 
producers  and  distributors  when  they  fix  certain  standards  for  what 
they  consider  to  be  the  public  welfare?  You  talk  about  the  $2  million 
to  $20  million,  you  talk  about  the  virtual  destruction  of  an  industry 
if  this  goes  into  effect.  Now,  tell  us  which  of  these  viewpoints  should 
prevail — the  judgment  of  a  legislative  body  as  to  the  public  welfare 
or  the  economic  well-being  and  profit-making  of  certain  industries  ? 

Mr.  Schain.  Well,  the  question  there,  I  believe  is  how  do  we  de- 
termine what  is  the  public  welfare?  One  notable  indication  of  the 
feelings  of  the  American  people  about  the  right  to  say  whatever  it 
is  they  wish  to  say  on  film,  is  the  decision  of  proposition  18  in  my 
home  State  of  California  in  the  last  general  election.  I  don't  believe 
in  forcing  people  to  see  what  they  don't  want  to  see,  but  at  the  same 
time,  I  don't  think  any  individual,  whether  Senator  or  just  plain 
old  American  citizen,  has  the  right  under  the  Constitution  to  deter- 
mine what  is  morality  to  another  human  being. 

Senator  Hruska.  And  if  so,  then  the  economic  consideration  should 
be  neither  here  nor  there.  What  is  public  welfare? 

Mr.  Schain.  I  would  respectfully  submit  to  you,  as  I  said  in  my 
report,  that  people  do  not  produce  films  for  which  there  is  no 
market.  If  there  were  not  millions  of  people  who  had  expressed  an 
interest  in  such  films  by  supporting  them  at  the  boxoffice,  I  promise 
you  there  would  be  none.  The  Congress  nor  the  courts  can  legislate 
morality.  As  I  pointed  out  in  my  remarks,  I  think  this  was  proven 
during  the  prohibition  era  and  it  will  be  proven  again  as  it  relates  to 
sexual  mores  in  the  1970's. 

Senator  Hruska.  Well,  of  course  they  will  not  produce  films  for 
which  there  is  no  market,  nor  will  they  produce  food  for  which 
there  is  no  market,  and  medicine. 

Mr.  Schain.  This  is  true. 

Senator  Hruska.  The  decision  as  to  how  the  public  welfare  should 
be  achieved  is  of  course  made  by  the  legislature,  in  this  case,  the 
national  legislature.  The  decision  here  is  how  the  people  can  be 
protected  from  offensive  material.  Should  not  the  considerations  of 
public  welfare  outweigh  economic  difficulties  that  such  a  decision 
will  visit  upon  any  industry? 

Mr.  Schain.  I  think  it  is  important  that  we  protect  those  people 
who  do  not  wish  to  be  exposed  to  such  materials  from  them.  There 
is  no  question  about  that.  But  I  also  feel  that  it  is  important  that  we 
permit  those  people  who  do  wish  access  to  such  materials  to  have 
them.  The  society  and  the  public  are  really  one  and  the  same  and  in 
every  case  where  they  have  been  permitted  a  choice  society  and  the 
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public  have  opted  for  the  freedom  to  see  and  to  read  what  they 
choose. 

Senator  Hruska.  There  are  economic  factors  other  than  obscenity 
laws  that  bear  on  the  movie  industry. 

Mr.  Schain.  Yes. 

Senator  Hruska.  Would  it  be  fair  to  ask  the  industry  to  concen- 
trate on  turning  around  those  factors  rather  than  altering  standards 
that  are  designed  to  protect  the  public  welfare? 

Mr.  Schain.  I  think  the  industry  needs  to  concentrate  on  all  fac- 
tors which  may  concern  it;  there  is  no  question  about  that.  But  as  I 
pointed  out,  we  as  independent  film  makers  today  account  for  better 
than  50  percent  of  the  films  in  the  country.  The  statistics  are  in  the 
supporting  documents  to  back  that  up.  We  have  come  to  find  that  a 
particular  type  of  film  or  a  grouping  of  particular  films  are  the  most 
salable  and  are  the  ones  that  people  most  seriously  wish  to  see. 

I  would  hope  you  would  understand,  Senator,  and  I  do  hope  that 
if  I  got  no  other  point  across,  I  got  this  point  across :  There  are  hard- 
core pornographic  films.  There  is  no  question  about  that.  But  they 
are  only  one  of  three  types  of  films  contained  in  the  X  classification. 
While  the  Supreme  Court  supposedly  professed  the  hard-core  films 
to  be  their  target,  in  reality,  their  decision  had  the  least  effect  on 
hard-core  films.  It  had  much  more  of  an  effect  on  a  studio  that  might 
produce  a  serious  film  such  as  "Carnal  Knowledge",  or  on  my  pic- 
tures, which  might  have  been  produced  for  $500,000  or  $800,000.  The 
pornographic  guy,  he  is  still  out  making  his  pictures  for  $50,000  and 
playing  them  at  a  very  successful  profit.  Finally,  it  would  seem  to 
me  that  there  are  far  more  vital  and  pressing  issues  for  the  Congress 
of  the  United  States  to  concern  itself  with  than  attempting  to 
supress  the  rights  of  the  consenting  adult  American  public. 

Senator  Hruska.  Well,  you  have  presented  a  very  complete  and 
extensive  demonstration  of  your  opinions.  We  will  put  your  complete 
statement  in  the  record  and  proceed  from  there. 

Mr.  Schain.  Thank  you  very  much. 

[The  complete  statement  of  Mr.  Schain  follows:] 

Biography  of  Donald  R.  Schain 

Donald  R.  Schain  was  born  February  26,  1941  in  New  York  City  and  grew 
up  in  Deal,  New  Jersey.  Schain  was  one  of  those  individuals  who  knew  at  an 
early  age  the  direction  he  wanted  his  life  to  take.  His  dedication  to  writing 
and  directing  led  him  to  the  University  of  North  Carolina  where  he  majored  in 
communications.  Two  aspects  of  Schain's  extra-curricular  life  during  his  years 
at  Chapel  Hill  were  to  bear  particular  relevance  to  his  future  efforts  as  a  film 
maker.  The  first  was  his  involvement  in  the  University's  50,000  watt,  student 
operated  FM  radio  station,  WUNC  of  which  Schain  became  Station  Manager. 
This  activity  allowed  his  organizational  and  administrative  abilites  to  crystal- 
lize. These  abilities  were  to  allow  him  in  later  years  to  "wrap"  his  first  4  fea- 
ture length  motion  pictures  on  or  under  schedule  and  budget.  The  second  area 
of  growth  was  in  the  Air  Force  ROTC  where  he  held  the  rank  of  Cadet  Group 
Commander  by  exercising  the  leadership  that  is  also  a  director's  function  in 
dealing  with  50  or  more  cast  and  crew  members.  Schain  was  graduated  from 
Carolina  in  1963  with  honors  in  radio,  television  and  motion  pictures. 

Following  graduation.  Schain  joined  the  theater  division  of  the  Walter  Reade 
Organisation.  Inc..  where  he  spent  8  years.  It  was  here  he  met  Ralph  Desiderio 
and  the  two  laid  the  groundwork  for  the  ultimate  formation  of  Derio  Produc- 
tions. Inc.  Additionally,  however.  Schain  gained  a  tborough  and  firsthand 
insight  into  film  deals   and  theater  operations :  developed   a  personal  rapport 
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willi  distributors  and  theater  owners  ami  compiled  intimate  knowledge  of  the- 
aters and  advertising  campaigns  in  most  major  cities  in  the  United  States.  It 
is  this  kind  of  knowledge  and  experience  which  today  allows  Derio  Productions 
to  "protect"  it's  investment  in  a  sense,  hy  staying  totally  involved  in  what 
happens  to  their  film  once  they  are  in  the  hands  of  distributors  and  on  the 
screens  of  theaters.  "Few  independent  film  makers''  say  Schain  "are  in  a  posi- 
tion to  judge  whether  their  film  is  playing  the  right  theater  in  New  Orleans  or 
whether  enough  advertising  dollars  are  being  spent  in  the  right  media  in  Chi- 
cago. We  are." 

In  April  or  1971,  Schain  resigned  as  assistant  to  Reade's  Vice  President,  Ed- 
ward L.  Schuman,  in  order  to  devote  full  time  to  Derio  Productions,  of  which  he 
is  a  partner  and  Vice  President  for  Creative  Affairs.  He  has  written  and  di- 
rected five  of  Derib's  six  films  to  date  including  "The  Love  Object",  "Ginger-. 
"The  Abductors",  "A  Place  Called  Today"  and  "Girls  Are  For  Loving".  On 
other  I>erio  projects,  he  is  involved  in  their  evaluation  in  script  form  and  their 
subsequent  development  into  film  projects.  lie  is  currently  preparing  "Hit 
Woman"  for  production  later  this  Spring. 

Schain  views  the  role  of  director  in  an  unusual  light.  "A  director's  function 
is  partly  creative  and  partly  in  the  areas  of  organization  and  leadership.  While 
it  is  true  that  he  bears  the  ultimate  and  sole  responsibilities  for  the  creative 
aspects  of  his  film  :  it  is  also  true  that  he  is  making  that  film  for  the  enjoyment 
Of  his  audience  and  the  profit  of  his  investors  and  not  merely  to  satisfy  his  own 
ego.-' 

Since  the  June.  1973  decision  by  the  United  States  Supreme  Court  on  matters 
relating  to  obscenity  and  pornography,  Schain  has  actively  contributed  to  the 
growing  efforts  to  reverse  or  mitigate  that  decision.  "Not  only  are  we  eroding 
basic  freedoms  and  individual  rights,  but  we  are  creating  a  situation  which  will 
adversely  affect  the  business  aspects  of  producing,  distributing  and  exhibiting 
a  motion  picture."  In  the  last  9  months,  Schain  has  traveled  to  Washington  to 
meet  with  Congressmen,  has  prepared  an  extensive  research  report  on  the 
matter  and  has  spoken  to  numerous  groups  soliciting  their  support. 

Schain.  33.  is  married  to  actress  Cheri  Caffaro  and  the  couple  reside  with 
their  daughter  in  West  Hollywood. 

Statement  of  Donald  R.  Schain 

ANALYSIS   OF   PENDING   LEGISLATION   ON   OBSCENITY   AND   PORNOGRAPHY   AS  IT   AFFECTS 
THE  MOTION   PICTURE  INDUSTRY  AS  A  BUSINESS 

T  thiahk  you  for  the  invitation  to  appear  before  you  this  morning.  I  realize 
full  well  that  over  the  past  months,  many  prominent  individuals  from  various 
elements  of  the  motion  picture  industry  have  come  before  this  committee  to 
express  their  opinions  on  the  obscenity  provisions  of  two  pieces  of  legislation 
which  yon  are  currently  considering:  namely:  S-l  and  S-1400.  T  felt  it  impor- 
tant that  my  own  view  on  this  subject  be  added  to  theirs  for  three  basic  rea- 
sons. First,  from  all  press  accounts  of  the  testimony  of  these  previous  wit- 
nesses, the  main  thrust  of  their  arguments  against  the  passage  of  the  obscenity 
provisions  of  S-l  and  S-1400  have  heen  either  that  they  will  rob  the  filmmaker 
of  his  creative  integrity  or  that  they  will  in  some  way  infringe  upon  first 
amendment  freedom  such  as  freedom  of  speech  and  freedom  of  public  expres- 
sion. And  while  I  fervently  agree  with  what  these  witnesses  have  said  on  this 
issue.  T  think  that  they  have  not  taken  it  far  enough.  T  think  there  is  one  im- 
portant element  which  has  been  almost  entirely  omitted.  Namely,  that  you  are 
seeking  to  regulate  an  industry,  a  large  national  business  with  far-reaching 
economic  ramifications.  And  an  industry  which  has  over  the  past  2f>  years  suf- 
fered an  inordinate  share  of  major  problems  and  is  now  in  the  grip  of  a  severe 
depression. 

Second,  there  are  basically  three  types  of  motion  picture  producers.  There 
are  those  who  produce  under  the  banner  of  the  major  studio  complexes  such 
as  Paramount.  Warner  Brothers,  20th  Century-Fox.  These  producers  are  repre- 
sented hy  the  Motion  Picture  Association  of  America.  Then,  there  are  those 
producers  who  produce  so-called  hard  core  pornographic  films.  These  people 
are  given  voice  hy  the  Adult  Film  Association.  Th^n  there  are  producers  such 
as  my  own  company,  Derio  Productions,  who  are  truly  independent  producers, 
and  as  such  have  no  effective  trade  association  to  give  them  a  unified  spokes- 
man. 
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It  is  ironic,  as  I  hope  to  establish  as  I  proceed,  that  it  is  this  group  of  to- 
tally independent  producers,  who  account  for  better  than  50%  of  the  playable 
theatrical  product  in  America  in  the  course  of  any  given  year  (Exhibit  #1) 
which  the  obscenity  provisions  of  S-l  and  S-1400  threaten  to  destroy. 

So,  while  I  do  not  pretend  to  be  a  spokesman  for  all  of  us  as  a  group,  I  do 
believe  that  most  independent  producers  share  my  views  and  opinions  on  the 
matters  of  pornography  and  obscenity,  and  therefore,  I  felt  it  important  that 
someone  from  our  number  come  to  Washington  and  be  heard. 

Third,  I  have  traveled  extensively  throughout  the  United  States  either  in 
connection  with  the  publicizing  of  the  motion  pictures  which  1  have  written  and 
directed  or  in  connection  with  speeches,  seminars  and  symposiums  before  var- 
ous  groups  and  organizations  in  all  parts  of  the  country.  In  the  course  of  my 
travels,  I  have  found  two  things  to  be  quite  evident.  First,  many  people,  even 
some  within  our  own  industry  are  confused  by  our  terminology  and  are  partic- 
ularly perplexed  by  that  terminology  as  it  applies  to  the  code  and  rating  ad- 
ministration and  the  alphabetical  symbols  of  X  and  R  in  particular. 

Second,  the  actual  situation  in  the  grass  roots  of  our  country  where  motion 
pictures  are  played  is  quite  different  from  the  picture  which  is  presented  by 
an  overwhelming  amount  of  publicity  by  those  groups  and  those  organizations 
who  would  like  to  see  nothing  but  so-called  G  and  PG  pictures  exhibited.  Now, 
with  all  due  respect,  I  must  feel  that  if  there  are  a  number  of  people  in  our 
own  industry  and  in  allied  industries,  peripheral  industries  such  as  the  adver- 
tising media,  who  are  confused  by  our  terminology  and  who  are  not  cognizant 
of  the  real  mood  and  the  real  grass  roots  reaction  to  matters  of  obscenity  and 
pornography,  that  there  must  be  many  members  of  this  committee  who  similarly 
are  misinformed,  confused  or  do  not  have  the  total  picture.  These  are  the  three 
reasons  why  I  am  happy  to  be  here  this  morning. 

I  should  like  to  begin  by  dealing  with  the  motion  picture  as  a  business.  To 
do  this,  we  must  understand  that  there  are  three  principal  components  which 
make  up  this  industry.  They  operate  separate  and  apart  and  yet  at  the  same 
time  they  are  all  completely  integral  and  interwoven  and  one  could  not  really 
exist  or  survive  without  the  other.  These  three  components  of  which  I  speak 
are  the  production  of  motion  pictures,  the  distribution  of  motion  pictures  and 
the  exhibition  of  motion  pictures,  which  many  of  you  may  know  vis  a  vis  the 
theatres  in  your  own  home  towns  or  communities. 

Let  us  start  first  with  production.  I  think  the  best  way  to  discuss  the  area 
of  production  is  to  dispel  two  myths  which  have  existed  in  the  minds  of  Amer- 
icans for  many  decades.  The  first  myth  is  that  the  Hollywood  producer  is  a 
fat,  cigar-smoking  gentleman  who  spends  his  afternoons  chasing  scantily-clad 
starlets  about  Beverly  Hills  swimming  pools.  This,  in  fact,  gentlemen,  could 
not  be  farther  from  the  truth.  To  produce  a  motion  picture  takes  at  least  a  year 
from  the  life  of  the  individual  producer  and  director  of  that  project ;  a  year  at 
the  least,  four  or  five  years  sometimes,  more  on  different  kinds  of  projects. 

In  addition  to  being  most  time-consuming,  it  is  also  an  expensive  process. 
The  production  of  a  film  can  cost  as  little  as  $50,000  as  do  films  produced  by 
some  independents ;  it  can  cost  as  much  as  $20,000,000.00  as  do  some  of  the 
epics  produced  by  the  major  studios.  I  doubt  that  there  is  such  a  thing  as  an 
average,  but  I  would  daresay  that  most  motion  pictures  cost  a  minimum  of 
$500,000.00  and  budgets  level  off  somewhere  at  the  two  or  three  million  dollar 
figure. 

It  is  a  complicated  process.  A  process  involving  the  talents  and  time  and 
energy  of  many  people,  from  scriptwriters  who  translate  an  idea  into  a  shoot- 
ing script,  to  talent,  actors  and  actresses  who  portray  parts,  to  craft  unions  who 
are  instrumental  in  the  actual  production  and  making  of  that  film,  to  people 
who  are  involved  in  the  composing  and  recording  of  music,  in  the  mixing  of 
sound,  and  the  striking  of  completed  prints  from  laboratories. 

In  two  senses  at  least,  the  risks  involved  in  the  motion  picture  industry  are 
enormous.  For  example,  at  the  time  a  project  is  conceived,  at  the  time  the  winds 
of  the  public  mood  and  temperament  are  first  sniffed  and  the  decision  is  made 
to  go  forward,  a  period  of  a  year  or  more  may  lapse  before  that  completpd  film 
is  on  the  screen.  And  if,  in  so  sniffing  the  winds  of  public  opinion  at  the  start 
of  production  someone  misread  those  winds,  or  more  critically,  if  in  the  course 
of  that  year  while  the  film  was  in  production  the  temper  of  the  times  changed 
and  the  draft  of  public  opinion  went  from  one  direction  to  another,  then  there 
is  little  or  no  opportunity  once  a  film  is  into  the  principal  photography  stages 
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to  modify  or  change  radically  that  basic  concept.  (Exhibit  #-)  Now  I  am  sure 
that  you  as  politicians  must  understand  this  risk  very  well.  For  it  is  a  risk  tbat 
many  of  you  must  run  every  six  years  or  so,  and  yet  as  you  run  it,  you  have 
the  opportunity  as  your  compaigns  progress  for  face-to-face  discussions  with 
your  constituents  and  to  modify  or  change  position  as  their  responses  become 
apparent.  Second,  when  people  in  other  businesses  have  a  finished  product — 
they  could,  for  instance,  take  an  aluminum  can  and  if  it  didn't  sell,  have  it 
recycled.  Or  they  could  take  a  can  of  baked  beans  home  with  them  in  the  eve* 
ning  and  eat  it  for  dinner.  But  the  producer  of  a  motion  picture,  if  he  has  a 
film  which  is  not  selling  and  is  unsuccessful,  is  left  with  a  piece  of  raw  cel- 
luloid in  his  hand,  and  there  is  little  else  he  can  do  with  it  except,  perhaps, 
paper  his  walls.  Now,  it  is  important  that  you  realize  also  that  for  every 
"Godfather"  and  every  "Exorcist"  there  are  hundreds  of  films  which  neither 
you  nor  anyone  else  has  ever  seen  or  heard  of,  and  the  reason  is  that  after 
those  films  are  completed,  they  were  judged  to  be  either  unfit  for  distribution  or 
the  producers  of  those  films  were  unable  to  obtain  adequate  distribution,  and 
they  are  now  sitting  on  a  shelf  somewhere  gathering  dust.  Beyond  that,  there 
are  literally  hundreds  of  films  which  are  released  and  never  come  close  to  re- 
couping their  negative  investment.  In  short,  the  successes  are  few  and  while 
they  can  be  astronomical  when  it  really  clicks,  more  often  than  not,  pictures 
are  made  which  do  not  make  money  or  which  break  even,  or  which  turn  rela- 
tively small  profits  in  comparison  to  their  negative  cost  and  to  the  time  and 
effort  and  energy  that  went  into  their  production. 

You  should  also  know  that  for  every  star  who  commands  a  salary  of  $500,- 
000.00  and  a  percentage  of  the  film,  there  are  on  any  given  day  22,000  members 
of  the  Screen  Actors  Guild,  or  over  85%  of  the  membership  of  that  Guild,  who 
are  unemployed.  (Exhibits  3,  4,  5,  6)  And  the  same  figures,  to  a  slightly  greater 
or  slightly  lesser  extent,  hold  true  of  other  craft  unions  involved  in  the  making 
of  a  motion  picture. 

So,  then,  the  production  of  a  picture  is  a  business,  it  is  a  costly  one,  and  is 
one  with  an  ordinate  amount  of  risks. 

The  second  myth  surrounding  production  which  I  would  like  to  dispel  is  the 
myth  that  Hollywood  or  the  production  end  of  the  motion  picture  industry  has 
its  western  boundaries  at  the  shore  of  the  Pacific  Ocean  and  its  eastern  borders 
at  the  hills  of  Burbank.  This  was  probably  true  20  years  ago,  but  several  things 
have  happened  since  then  which  have  changed  the  picture  radically.  For  one 
thing,  the  cost  of  constructing  and  creating  sets  on  a  Hollywood  sound  stage 
has  risen  enormoulsy.  For  another  thing,  American  audiences  have  become 
rather  sophisticated.  They  have  a  great  demand  for  realism,  and  they  have 
reached  the  point  where  if  a  set  is  not  really  elaborate,  and  is  not  really  well 
constructed,  they  can  tell  when  it  is  a  set.  The  outgrowth  of  all  this  is  that 
today  more  pictures  than  not,  I  would  say,  are  shot  on  locations  in  the  actual 
setting  where  that  story  is  supposed  to  take  place. 

The  result  of  this  is  that  many  states,  including  New  Mexico,  Texas,  Florida. 
Oklahoma.  Oregon  have  established  film  commissions  for  the  express  purpose  of 
bringing:  production  into  their  state  and  assisting  productions  once  they  are 
located  in  that  state  and.  of  course,  the  aim  of  these  film  commissions  in  bring- 
ing such  production  is  to  aid  and  stimulate  the  economy  of  their  state.  Because 
once  a  production  is  taken  to.  shall  we  say  a  Florida,  many  local  people  are 
hired,  many  local  goods  and  services  are  contracted,  and  overall,  it  is  an  im- 
ports nt  boost  to  the  economy  of  that  state. 

So  then.  T  would  hope  you  couhl  see,  at  least  with  respect  to  the  production 
elemonf  of  the  motion  picture  industry,  that  it  is  a  serious  business  involving 
substantial  amounts  of  time,  substantial  expenditures  of  money  and  the  sub- 
stantial energies  and  efforts  and  contributions  of  sizeable  numbers  of  people 
and  that  these  things  take  place  not  only  in  Hollywood,  California,  but  very 
possibiy  in  states  which  you  represent. 

Now.  let  us  move  to  the  second  principal  component  of  the  motion  picture 
industry,  namely  the  distribution  companies.  1  am  sure  that  many  of  you  have 
read  or  heard  <>f  high  or  substantial  box  office  grosses  generated  by  a  given 
picture.  T  am  sure  that  many  of  you  have  thought  the  producer  who  made  that 
picture  must  indeed  have  a  very  fat  bank  balance.  But  again,  our  business 
operates  like  many  others.  And  once  a  man  has  produced  a  film,  he  must  have 
a  means,  a  modus  operandi,  if  you  will,  of  getting  that  picture  to  the  retail 
outlets  or  in  this  ease,  the  motion  picture  theatre.  He  must  have  a  middle  man 
as  the  producers  of  cans  of  corn  or  the  manufacturers  of  dresses,  or  the  refiners 
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of  crude  oil.  In  this  case,  the  middle  man  of  our  industry  is  known  as  the  dis- 
tributor. And  there  are  several  important  things  to  be  cognizant  of  with  re- 
spect to  the  distributor.  The  first  is,  again,  he  is  not  a  man  alone  centered  in 
Hollywood.  The  major  studio  complexes  who  have  their  own  distribution  or- 
ganizations have  offices  in  32  key  cities  around  the  U.S.  employing  numerous 
people.  Independent  distribution  companies  have  even  more  people  in  the  Char- 
lotte, N.C.'s,  the  Atlanta,  Georgias,  the  Miami,  Floridas  and  the  Kansas  Cities 
who  are  involved  in  a  regional  type  of  distribution  in  that  section  of  the  coun- 
try. Second,  the  distributor  or  the  middle  man,  obviously  doesn't  perform  these 
services  for  nothing.  He  receives,  for  his  services,  a  percentage  ranging  from 
perhaps  35%  to  50%  and  you  understand  there  are  all  kinds  of  variations  which 
I  will  not  go  into  at  this  point,  but  he  receives  a  percentage  of  the  gross  film 
rental  which  is  returned  to  him  by  the  theatre.  Now  let  us  understand  these 
terms  for  a  moment.  The  money  taken  in  by  the  box  office  of  a  given  theatre  is 
known  as  box  office.  The  portion  of  the  box  office  receipts  which  are  returned 
to  the  distributor  are  known  as  gross  film  rental.  The  distributor,  then,  is 
taking  a  percentage  of  the  film  rentals  that  are  returned  to  him,  before  passing 
the  balance  on  to  the  producer,  or  the  man  who  financed  and  created  the  film. 
And  perhaps  one  of  the  great  inequities  of  our  business  is  the  fact  that  the  man 
who  finances  the  film,  who  lays  out  the  dollar  in  the  first  instance,  is  the  last 
man  to  get  his  investment  returned  to  him.  But  at  any  rate,  once  the  distribu- 
tor has  taken  his  percentage  of  the  gross  film  rental,  there  are  other  deductions 
which  must  be  made  from  that  film  rental  before  some  balance  is  finally  re- 
mitted to  the  producer.  There  are  vast  sums  of  money  which  must  be  expended 
for  advertising  and  publicity  and  there  are  also  large  sums  of  money  which 
must  be  expended  for  the  ordering  of  prints  from  laboratories  for  the  various 
theatres  that  exhibit  the  picture.  These,  too,  are  deducted  from  the  producer's 
share  before  his  monies,  if  there  are  any,  are  finally  remitted  to  him.  There  is 
many  a  picture  which  goes  into  distribution  on  which  the  distributor  makes 
something,  but  on  which,  after  the  reduction  of  his  fee,  and  the  recoupment  of 
prints,  and  advertising,  there  is  no  money  left  to  be  remitted  to  the  producer. 
So  this,  I  think,  will  help  to  explain  in  some  way  the  reason  why  pictures, 
though  they  may  appear  to  gross  well  at  the  box  office,  are  not  returning  the 
substantial  profits  one  might  imagine. 

Now,  we  move  to  the  third  principal  component  of  the  motion  picture  indus- 
try, namely  the  motion  picture  theatre,  or  the  exhibition  component.  This  is 
one  which  perhaps  many  of  you  are  familiar  with  subconsciously  or  inadver- 
tently by  having  visited  theatres  in  your  hometown  communities,  or  here  in 
Washington,  D.C.  There  are  at  the  present  time,  some  14,500  theatres  operat- 
ing in  the  U.S.,  divided  between  drive-in  theatres  and  indoor  theatres.  This  is 
the  retail  outlet.  These  theatres  employ  upwards  of  a  quarter  of  a  mllion  peo- 
ple a  year  and  they,  too,  receive  their  cut  of  the  box  office  take.  It  is  not  un- 
common for  example,  and  is  probably  the  rule  of  thumb  on  the  average  motion 
picture,  that  the  theatre  retains  75%  of  the  gross  box  office  receipts  and  re- 
turns only  25%  to  the  distributor  who  at  that  point,  as  I  explained,  takes  his 
fee,  deducts  prints,  and  advertising,  before  returning  the  balance,  if  any,  to  the 
producer  of  the  motion  picture.  Now,  I  trust  you  are  beginning  to  see  some  of 
the  inner  workings,  some  of  the  things  that  are  involved  in  the  three  principal 
components  of  the  motion  picture  industry.  But.  I  think  it  is  important  to 
realize  at  this  juncture  that  these  three  components  are  not  the  sum  and  sub- 
stance of  motion  pictures.  There  are  a  myriad  of  other  industries  who  either 
have  a  substantial  stake  in  the  success  or  failure  of  our  industry,  or  whose 
business  depends  totally  for  its  day-to-day  operations  on  the  success  or  failure 
of  ours.  Let  me  touch  briefly  on  a  few.  Obviously,  the  pictures  must  be  financed. 
And  when  you  start  talking  a  million  dollars — twenty  million  dollars.  you'r« 
talking  about  considerable  amounts  of  financing.  And  so  it  is  that  the  financial 
institutions  of  the  United  States  banks  and  others  have  a  very  high  stake  in 
the  motion  picture  industry.  I  think  a  conservative  estimate  would  be  thaf 
major  studios,  and  independent  producers  alike,  have  existing  credit  lines  well 
in  excess  of  a  billion  dollars  for  the  production  of  motion  pctures.  Many  of 
you  may  lie  aware  of  the  fact  that  Bank  of  America,  with  main  offices  in  Los 
Angeles,  California,  is  heavily  involved  in  the  motion  picture  industry.  I  wonder 
how  many  of  you  realize  that  First  National  Bank  of  Boston,  for  example,  has 
been  a  heavy  and  long-standing  contributor  to  the  financing  of  motion  picture^. 
But,  of  course,  financial  institutions  have  a  stake  at  all  levels.  These  14,500 
theatres,  which  I  speak  of,  have  mortgages  with  financial  institutions  or  with 
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local  banks.  Many  of  them  have  equipment  which  they  are  Still  depredating 
and  so  the  success  or  failure  of  the  motion  picture  industry  does  indeed  have 
some  impact  on  the  various  financial  institutions  of  our  country.  Now  let  us  talk 
for  a  moment  of  these  14,500  theatres  again.  (Exhibit  #7)  I  have  already  men- 
tioned that  they  have  upwards  of  a  quarter  of  a  million  in  staff  or  home  ofltee 
personnel.  Additionally,  there  are  300  to  400  new  theatres  being  under  construc- 
tion at  this  time,  which  obviously  makes  a  significant  contribution  to  various 
industries  involved  in  constructing  and  equipping  them.  But  additionally,  there 
are  many  small  towns  n  the  U.S.  where  the  restaurant  or  the  local  bowling 
alley  or  drugstores,  etc.  depend  in  the  large  part,  on  the  business  which  is  gen- 
erated by  their  local  theatre.  I  know  examples  of  towns  in  upstate  New  York, 
and  I'm  sure  these  examples  would  be  true  elsewhere,  when  a  local  theatre  was 
forced  to  close  and  went  out  of  business,  an  adjoining  restaurant  was  forced  to 
close  up  also  as  a  result.  And  so  the  domino  theory  on  a  small  scale  perhaps  is 
at  work  here. 

Now,  of  course,  the  equippers  and  suppliers  of  the  motion  picture  industry  on 
all  levels,  have  a  heavy  stake  in  ours.  You  consider  laboratories,  such  as  Deluxe 
and  Technicolor  and  Movielab  who  are  involved  in  the  processing  and  printing 
of  film.  You  must  consider  National  Theatre  Supply,  which  is  involved  in  the 
supplying  of  carbonarcs,  or  the  American  Seating  Company  produces  seats,  or 
an  outfit  like  Cinemobile,  a  subsidiary  of  Taft  Broadcasting,  which  is  now 
supplying  equipment  for  the  bulk  of  the  films  that  are  produced  in  the  U.S. 
All  of  these  people  have  a  stake  in  the  success  or  failure  of  our  industry.  The 
advertising  media  is  heavily  involved  in  ours.  We  would  have  to  estimate  a 
probable  $100  million  dollars  in  yearly  revenue  from  the  marketing  of  two 
hundred  or  three  hundred  motion  pictures.  Now  there  are  certainly  tax  reve- 
nues derived  from  the  industry,  and  we  could  go  on  and  on,  but  what  I'm  trying 
■to  point  out  is  that  the  motion  picture  industry  is  not  a  small  group  of  people 
who  operate  opulently  in  their  own  vacuum.  But  that  our  industry  isr  indeed, 
a  national  industry  with  commitments,  with  employment,  with  suppliers  in 
every  section  of  the  country,  and  that  the  economic  ramifications  go  far  beyond 
a  small  and  tightknit  industry. 

There  are  those  that  say,   and  I  would  agree  with   them,  that  the  motion 
picture  is  the  greatest  form  of  art  and  expression  devised  by  man.  But  beyond 
that,  it  is  really  essentially  today  an  industry.  In  my  opening  remarks,  I  made 
the  point,  given  the  fact  that  we  are  an  industry,  that  we  have  faced  in  the 
past  25  years,  and  inordinate  number  of  staggering  problems,  any  one  of  which, 
by  itself,  could  have  been  enough  to  submarge  many  industries.  I  go  back  to 
the  year  1948  and  the  advent  of  television.  I'm  sure  I  needn't  remind  you  of 
its  impact  on  mores.  Later,  as  we  progressed  into  the  50' s — we  faced  the  problem 
of  crime  in  the  streets,  particularly  in  major  metropolitan  areas,  where  people 
first  began  to  be  afraid  to  be  out  at  night.  And  the  movie  industry  was  stopped 
again  by  this.  One  outgrowth  of  this  problem  was  a  general  population  move 
to  suburban  areas.  While  it  did  create  a  new  theatrical  opportunity  in  smaller 
towns  and  communities  and  shopping  center  types  of  theatres,  it  also  detracted 
a  great  deal  from  the  operators  of  circuits  in  the  major  cities.  We  have  also 
faced,  as  have  other  industries,  spiraling  production  costs.  But  these  spiraling 
production  costs  have  been  coupled  with  dwindling  box  office  returns  in  numbers 
of  people,  because  of  the  increasing  availability  of  other  forms  of  entertainment. 
We  have  also  faced — and  I  realize  that  other  Senate  committees  have  dealt 
with  this  problem — influx  of  European  films  being  imported  into  this  country, 
and  more  importantly,  the  problems  of  runaway   productions — American  pro- 
ducers goin-_r  abroad  fo  film  their  projects  because  of  the  greatly  reduced  costs 
which  are  involved.  Finally,  and  most  recently,  we  have  been  faced  with  prob- 
lems created  by  our  own  rating  code  and  the  uncertainties  generated  by  much 
pending  obscenity  legislation. 

For  proof  of  these  depressions,  there  are  many  places  one  can  look.  Unem- 
ployment figures,  which  I  have  touched  on,  is  one  area  which  reflects  the  de- 
pression. Another  is  the  number  of  films  being  made  today.  In  its  heyday,  Holly- 
wood could  produce  over  700  features  a  year.  Today,  if  we  have  a  total  produc- 
tion of  200  or  300  films  in  a  given  year,  that  is  a  lot.  Attendance  figures  have 
irone  down.  Tins  has  been  somewhat  mitigated,  T  would  admit,  by  increased  box 
office  prices,  but  today  if  we  have  18  million  theatregoers  in  the  course  of  a 
week,  thai  is  a  good  solid  week.  And  yet  in  decades  gone  by.  there  might  have 
been  60,  70.  over  80  million  people  who  were  going  to  the  movies  in  a  week. 
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Another  proof  of  the  depression  is  the  decreased  number  of  theatres.  In  its 
heyday,  the  exhibition  industry  was  operating  with  over  18,000  units.  That  fell 
at  one  point  to  less  than  12,000.  And  today  it  has  reached  the  figure  I  men- 
tioned earlier,  14,500.  The  decline  of  our  industry  stocks,  while  they  are  not 
alone,  is  yet  another  evidence  of  this  depression.  (Exhibits  8  through  17) 

And  so  this  large  national  industry,  with  its  tentacles  and  with  its  far- 
reaching  economic  ramificatons,  has  managed  somehow  to  survive  in  spite  of 
the  vast  problems  which  have  been  thrown  in  its  path  over  the  years. 

This  brings  us  to  the  second  major  point  that  I  wish  to  touch  upon,  namely, 
the  independent  producer,  where  he  fits  in  the  overall  scope  of  the  motion  pic- 
ture industry  as  it  is  constituted  today,  and  why  the  obscenity  provisions  of 
your  proposed  legislation  are  of  paramount  importance  and  represent  even 
more  of  a  threat  to  the  independent  producer  than  they  may  to  other  segments 
of  the  industry. 

In  our  discussion  of  the  independent  filmmaker,  it  is  important  to  understand 
that  for  many  years,  Hollywood  operated  more  or  less  a  closed  shop.  With  the 
sole  exception  of  actors  and  actresses,  it  was  virtually  impossible  for  a  young 
filmmaker  to  gain  experience  in  Hollywood,  and  if  he  was  fortunate  enough  to 
be  accepted,  it  meant  that  it  would  be  10,  15,  maybe  20  years  of  serving  in 
menial  jobs  and  gradually  working  his  way  up  before  he  was  allowed  to  exer- 
cise his  own  creative  powers.  As  the  1960's  moved  along,  the  younger  genera- 
tion was  rapidly  beginning  to  adopt  film  as  their  medium  of  communication  as 
the  best,  most  powerful,  way  to  express  themselves  and  certainly  as  the  creative 
device  that  had  the  most  impact.  Finally,  toward  the  mid-60's  and  particularly 
in  the  very  late  60's,  many  young,  would-be  filmmakers  had  grown  impatient 
and  refused  to  be  frozen  out  of  their  chosen  craft  any  longer.  Operating  on  shoe- 
string budgets  or  with  relatively  small  financing  provided  by  families,  friends, 
or  in  some  cases,  if  they  were  fortunate  enough  and  had  the  collateral,  with 
the  help  of  banking  institutions,  they  began  to  produce  their  own  films. 

Now  the  efforts  of  these  new,  young  and  independent  filmmakers  fell,  by  and 
large,  into  two  categories.  The  ultra-serious  and  the  exploitational.  Those  who- 
sought  to  make  the  ultra-serious  are  to  be  given  a  great  deal  of  credit  for  the 
idealism  that  they  displayed  and  for  that  which  they  attempted  to  accomplish. 
And  while  a  few  of  their  films,  such  as  "Easy  Rider,"  for  example,  were  suc- 
cessful, the  overwhelming  majority  were  financial  disasters,  and  as  a  result, 
many  of  these  filmmakers  found  their  first  movie  was  also  their  last  movie. 
Now,  there  are  several  factors  that  contributed  to  this.  First,  they  were  inex- 
perienced. Few  highly  serious  films  succeed,  even  when  made  by  highly  skilled 
filmmakers.  Second,  they  were  operating  under  tremendous  budgetary  restric- 
tions. They  were  not  able  to  hire  a  Paul  Newman  or  a  Robert  Redford  or  a 
Barbra  Streisand,  or  a  Sidney  Poitier.  They  were  not  able  to  mount  a  vehicle  of 
the  size  and  amount  of  an  "Airport"  or  a  "Poseidon  Adventure." 

This  brings  us  to  those  independent  filmmakers  who  had  chosen  for  their 
first  works,  and  even  in  some  cases  for  continual  works,  exploitational  films. 
These  people  realized  that  it  was  important  that  their  first  film  be  a  financial 
success,  and  given  the  fact  that  they  also  appreciated  they  did  not  have  the 
experience  or  the  budgtary  requirements  to  mount  a  bigger  scale  production, 
they  chose  for  their  first  efforts  films  which  dealt  with  subjects  that  perhaps 
had  not  been  dealt  with  extensively  before.  Thus,  many  of  them  contained  heavy 
sexual  content  or  much  violence  or  dealt  with  themes  such  as  homosexuality 
which  were  new  to  the  American  public.  Many  of  the  producers  of  these  films 
were  successful.  It  is  true,  that  some  of  them  were  simply  out  to  make  a  fast 
buck,  exploiting  forbidden  fruit,  but  it  is  also  true  that  the  vast  majority  of 
them,  I  think,  had  a  continuing  goal  of  using  this  as  a  tool  to  get  a  foothold 
in  the  motion  picture  industry  to  be  financially  successful  and  to  establish  some 
continuity  in  their  chose  craft  which  would  ultimately  lead  to  their  opportunity 
to  produce  a  more  serious,  more  intellectual  film. 

So  much  for  the  entry  of  the  independent  filmmaker.  I  think  we  would  gain 
the  most  from  analyzing  the  contributions  that  were  made,  and  some  of  the 
basic  reasons  why  they  have  been  able  to  flourish.  First  of  all,  as  with  many 
innovators,  many  people  who  break  ground  and  who  lead  the  way.  for  what- 
ever reason  they  may  have  done  it.  the  independent  filmmaker  laid  the  ground- 
work for  the  established  Hollywood  film  community  to  begin  to  deal  with  more 
adult  subjects,  more  adult  themes  than  they  have  previously  done.  The  estab- 
lishment traditionally  will  not  break  virgin  ground,  will  not  take  the  first  step, 
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but  once  it  has  beeu  taken  for  them  by  someone  else  and  been  successful,  then 
they  are  the  first  to  capitalize  on  what  has  been  done.  They,  of  course,  with 
more  experience  and  infinitely  more  resources  at  their  disposal,  are  able  to  do 
it  better.  So  it  was  that  some  highly  successful  movies — "Midnight  Cowboy," 
"The  Last  Tango  in  Paris,"  "Carnal  Knowledge,"  and  many  others  could  not 
have  been  made  had  not  the  independent  filmmakers  dealt  with  similar  subject 
matter  on  a  much  smaller  scale. 

We  come  next  to  a  vital  point  to  consider,  and  one  which  I  think  you  as 
politicians  can  appreciate  to  a  larger  extent  than  some  of  the  other  points  that 
might  be  included.  I  am  speaking  of  the  fact  that  the  success  of  these  so-called 
exploitation  films  was  based  on  the  large  audience  which  turned  out  for  them 
at  the  box  office  and  have  continued  to  do  so.  Obviously,  filmmakers,  like  any 
other  businessmen,  are  not  going  to  continue  to  manufacture  or  to  produce  a 
product  for  which  there  is  no  market  or  for  which  (Exhibits  #18-23)  in  this 
case,  there  is  no  audience,  just  as  it  is  extremely  unlikely  that  politicians  will 
continue  to  take  stands  on  which  part  of  their  constituency  may  disagree  with. 
Let  us  explore  then  why  it  is  that  audiences  have  responded  to  exploitation 
films,  and  continue  to  support  them. 

To  answer  this  question,  I  think  we  need  to  look  at  the  radically  changed 
composition  of  the  movie-going  audience.  Some  of  the  problems  that  I  pointed 
out  that  our  industry  has  faced  in  the  past  25  years  have  contributed  to  the 
radical  change  in  audience  composition.  I  am  speaking  now  of  the  fact  that 
many  older  people  are  afraid  to  go  out  alone  at  night  due  to  the  rising  inci- 
dents of  crime  in  the  streets.  I  am  speaking  of  the  fact  that  even  though  many 
theatres  have  relocated  in  suburbs,  when  a  man  must  commute  an  hour  to 
work  and  an  hour  home  at  night,  he  is  really  in  no  mood  to  go  out  in  the 
evening,  but  stays  at  home  and  watches  TV.  The  result  of  this  is  that  pub- 
lished polls  and  statistics  have  indicated  that  roughly  78%  of  the  movie-going 
public,  and  by  that  I  mean  those  who  go  to  the  movies  on  some  kind  of  a 
steady  basis.  (Exhibit  #19)  is  in  the  age  bracket  of  18-30.  Now  it  is  hard  to 
appreciate  the  fact  that  these  younger  people  are  constantly  in  search  of  some- 
thing new  and  of  something  different.  And  so  it  was  that  the  exploitation  films, 
which  may  have  dealt  with  sexual  material  in  part  or  which  may  have  had  it 
woven  into  their  story,  or  which  may  have  dealt  with  unusual  themes,  imme- 
diately appeal  to  them. 

This  brings  us  to  a  third  key  point  in  which  independent  producers  of  motion 
pictures  have  had  a  vital  effect.  And  that  is  the  fact  that  there  are,  as  I  men- 
tioned, (Exhibit  #20)  14,500  theatres  in  the  U.S.  and  they  represent  14,500 
mouths  to  feed,  and  they  must  be  fed  with  a  plentiful  supply  of  theatrical 
product.  The  independent  today  accounts  for  better  than  50%  of  all  theatrical 
product  produced  in  America  in  the  course  of  any  given  year.  More  impor- 
tantly, the  major  studios,  with  their  dimensioned  production  output  and  their 
relatively  higher  costs  in  the  production  of  the  films  that  they  do  produce, 
have  begun  to  hold  their  releases  for  what  we  call  key  playing  time.  This  falls 
by  and  large  around  the  year's  major  holidays,  such  as  Easter,  the  4th  of  July, 
and  I  am  sure  that  all  of  you  know  Christmas,  when  there  is  traditionally  an 
onslaught  of  new  and  important  films  from  the  major  studio  complexes. 

The  summer  is  also  considered  key  playing  time.  However,  in  addition  to  this, 
major  studios  have  begun  to  demand  higher  and  more  elaborate  percentage 
terms  from  the  theatres  for  their  major  attractions  released  in  key  playing  time. 
"Rut  the  problem  is  that  theatres  must  remain  open  52  weeks  out  of  the  year. 
They  must  operate  in  the  spring,  in  the  fall,  and  other  times  of  the  year,  when 
major  studio  products  are  generally  not  released  on  a  first-run  basis.  Addition- 
ally, the  increased  terms  which  major  studios  have  sought  on  key  holiday  at- 
tractions have  diminished  the  amount  of  profit  that  a  theatre  can  expect  to  take 
in  at  the  box  office,  even  though  the  prross  of  the  picture  is  exceedingly  high. 
That  diminished  profit  cannot  be  expected  to  stretch  across  the  Falls  and 
Springs  where  there  is  no  new  product  available  and  only  re-issnes.  Therefore, 
the  independent  has  contributed  qrreatlv  to  the  business  in  the  sense  of  bridging 
these  gaps  between  holidays  and  providing  playable  product  for  all  seasons  for 
the  theatres  of  America. 

A  fourth  point  to  consider  is  the  fact  that  successful  independent  producers 
have  <rone  on  to  hierger  budgets,  allowing  for  more  employment  in  the  industry 
via  union  crews.  Mv  own  company  is  a  perfect  example  of  this.  We  produced 
our  first  film  in  1000  on  a  shoestrimr  bndsret  of  $75,000.  We  then  went  to  onr 
second  film  of  a  quarter  of  a  million.  Six  films  later,  our  budget  was  $000,000.00 
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which  enabled  us  to  employ  union  crews  and  other  motion  picture  guilds  to 
work  on  the  film  and  to  do  many  of  the  other  things  which  contributed  to  the 
overall  economy  of  our  industry.  (Exhibit  #21) 

Point  number  five  which  should  be  considered  also  is  the  fact  that  in  recent 
years,  many  of  the  major  studios  have  streamlined  operations.  In  so  doing, 
they  have  discharged,  laid  off,  fired,  whatever  term  you  care  to  use,  seasoned 
distribution  personnel.  These  people  have  found  a  new  home  in  independent 
distribution.  They  found  this  new  home  because  the  independent  producer,  by 
and  large,  could  not  gain  release  for  his  films  through  the  major  studios  though 
it  does  happen  in  some  instances.  But  the  result  was  that  these  discharged 
executives  going  into  independent  distribution  began  to  provide  an  experienced 
outlet — middle  man — for  the  release  and  distribution  of  independently  produced 
product. 

A  sixth  point  which  I  think  is  important,  is  that  many  independents  have 
gained  experience  as  a  result  of  their  independent  films,  and  then  having  estab- 
lished some  kind  of  reputation,  have  been  able  to  make  the  transition  to  major 
studios.  For  instance,  Francis  Ford  Coppolla,  for  example,  who  gave  us  God- 
father, and  is  now  working  on  Godfather  II,  got  his  start  in  independent  pro- 
duction. As  did  Peter  Bogdanovitch  of  "The  Last  Picture  Show,"  "Paper  Moon," 
and  "What's  Up,  Doc?" 

A  final  point  in  this  section  is  the  fact  that  the  emergence  of  the  independent 
has  caused  a  reversal  to  some  degree  of  the  runaway  production.  (Exhibits  #22, 
#23)  Independents  have  proven  that  motion  pictures  can  be  produced  in  the 
U.S.  on  reasonable  budgets.  This  has  led  to  more  pictures  being  made,  and  has 
somewhat  diminished  the  tendency  of  American  producers  to  run  to  Europe  or 
other  shores  in  order  to  produce  their  product. 

This  brings  us  to  the  third  areas  that  I  would  like  to  discuss  with  you, 
namely  an  attempt  at  defining  our  terminology,  particularly  as  it  relates  to  our 
code  and  rating  administration,  and  also  to  a  report  on  some  of  the  things 
which  are  happening  at  the  grass  roots  level  of  which  you  may  not  be  aware. 
Let  us  begin  with  the  discussion  of  terminology,  particularly  as  it  relates  to 
the  X-rated  film.  By  and  large  when  we  say  X-rated  adult  film,  the  immediate 
imnge  which  comes  to  mind  is  the  image  of  hard-core  pornography,  of  explicit 
sex,  and  this,  gentlemen,  is  simply  not  the  case.  There  are  basically  three  kinds 
of  X-rated  films.  There  are,  to  be  sure,  the  X-rated  films  which  are  hard-core 
pornography.  And  for  the  purpose  of  definition  in  this  presentation,  by  hard- 
core pornography  I  do  mean  films  in  which  sexual  acts  are  graphically  depicted 
and  films  in  which  there  is  virtually  no  story.  The  major  thrust  of  the  entire 
film  from  beginning  to  end  is  a  loosely-related  series  of  episodes  which  involve 
sexual  activity.  This  is  only  one  kind  of  X-rated  film.  The  two  others  are  as 
follows :  There  are  the  very  serious,  well-intentioned  works  of  art  such  as  a 
"Clockwork  Orange,"  or  a  "Midnight  Cowboy"  which  in  its  initial  release  was 
an  X,  or  a  "Last  Tango  in  Paris."  (Exhibits  #24.  #25,  #26)  These  films  do 
have  content  which  the  code  and  rating  administration  throws  into  the  X  cate- 
gory and  yet  they  are  legitimate  artistic  endeavors.  The  third  kind  of  X-rated 
film  is  the  kind  which  my  company  has  on  occasion  produced,  the  so-called  soft 
X's.  These  are  films  which  may  have  some  total  nudity  and  which  may  have 
some  simulated  sexual  situations.  But,  for  example,  my  most  recent  picture, 
"Girls  *Are  For  Loving."  produced  at  a  cost  of  $900,000,  ran  an  hour  and  35 
minutes.  Of  that  hour  and  35  minutes,  perhaps  20  involved  sequences  of  nudity 
or  so-called  simulated  sex  or  tortures.  The  other  70-odd  minutes  were  devoted 
to  dialogue,  action  sequences  such  as  fights,  chases  and  explosions  and  all  the 
other  ingredients  which  would  normally  constitute  a  motion  picture.  Let  me  di- 
gress for  a  moment,  and  relate  an  incident  which  occurred  during  a  trip  to 
Twin  Falls,  Tdaho.  I  was  giving  a  speech  and  discussing  some  of  the  confusion 
and  terminology  and  the  fact  that  there  were  these  three  kinds  of  X-rated 
films.  At  the  conclusion,  a  man  from  the  advertising  media  of  the  area,  followed 
me  with  another  speech,  but  before  beginning  he  said  that  he  would  like  to  refer 
to  s'ometlv'ig  that  I  had  said,  and  hp  began  to  sneak  of  X-rated  films.  He  said 
the  television  station  of  which  he  was  part  owner  and  general  manager  had 
recentlv  adanted  a  policy  whereby  they  would  take  no  telpvision  advertising, 
even  in  the  form  of  a  title  card  for  an  X-ratPd  film.  He  said  thpy  did  this  on 
the  assumption  that  all  X-rated  films  were  of  the  hard  core  variety  such  as  a 
"Deen  Throat"  or  "Bphind  thp  Grpen  Door."  Hp  wpnt  on  to  sav  that  he  had 
hoard  the  fact  that  there  were  three  kinds  of  X-rated  films,  he  realizpd  that 
pprhaps  the  policy  had  bppn  hastily  drawn,  and  perhaps  it  should  be  reviewed. 
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perhaps  all  X's  should  not  be  excluded  from  the  opportunity  to  advertise  on  his 
television  station.  This  is  one  of  the  faults  of  our  code  and  rating  administra- 
tion which  I  would  like  to  deal  with  a  little  later  on  in  my  presentation. 

1  will  pursue  it  because  there  needs  to  be  an  effort  to  differentiate  between 
the  various  kinds  of  X-rated  films  which  can  be  produced.  I  would  like  to  point 
out  here  for  your  information  the  effect  the  Supreme  Court  decision  of  June  21, 
1973,  has  had  on  the  film  industry  as  it  relates  to  X-rated  films.  Supposedly, 
the  thrust  of  the  Supreme  Court  decision  was  aimed  primarily  at  hard  core  por- 
nographic films,  yet,  ironically,  it  is  on  those  films  which  the  court's  decision 
has  had  the  smallest  effect.  (Exhibits  #27  through  #37)  The  reason  is  simple. 
Most  hard  core  pornographic  films  are  produced  for  10,  or  20,  or  30  thousand 
dollars.  Fifty  or  75  thousand  dollars  is  already  considered  a  high  budget  for 
that  kind  of  product.  The  fact  that  they  cannot  play  on  a  widespread  basis  is 
of  no  import  because  they  never  did  anyway.  But  they  are  still  able  to  play, 
and  play  freely  in  a  half  a  dozen  or  so  major  cities,  perhaps  eight  or  ten,  but 
a  number  somewhere  in  that  general  area.  They  play  and  the  admission  price 
charged  is  $5  a  ticket  and  it  is  very  easy  to  come  out  on  that  type  of  invest- 
ment playing  major  cities,  attracting  large  audiences  at  $5  admission  charge 
per  person.  So,  the  hard  core  pornographic  industry  has  really  been  the  least 
affected  by  the  Supreme  Court  decision.  The  greatest  amount  of  effect  has  been 
upon  the  independent  filmmaker,  the  man  whose  films  are  produced  for  let  us 
say  an  average  budget  of  $250,000  to  $500,000  and  are  the  soft  core  X  variety. 
The  reason  is  that  to  recoup  this  type  of  investment,  it  is  necessary  to  play  the 
country  on  a  broader  basis.  And  since  the  Supreme  Court  decision  quite  can- 
didly, while  the  number  of  so-called  busts  or  theatre  shutdowns,  or  arrests  has 
been  a  lot  smaller  than  what  I  had  anticipated  and  wTas  predicted  by  some  peo- 
ple who  favor  the  decision  of  the  court,  it  is  still  a  fact  that  many  theatre 
owners  are  afraid  to  play  this  kind  of  product,  that  harassment  from  the  media 
has  been  stepped  up  at  an  accelerated  pace  and  that  many  projects  in  this 
budget  range  and  in  this  category  of  story  content  have  been  cancelled. 

This  has  had  a  far  greater  effect  on  the  industry  as  a  whole  because  of  the 
number  of  films  that  were  produced  of  this  type  and  because  of  the  fact  that 
they  did  play  on  a  broad  base  and  they  did  provide  playable  product  for  the- 
atres during  slack  periods  and  off  periods  of  the  year. 

Now,  I  would  like  to  move  on  and  explore  some  of  the  other  myths  about  the 
grass  roots  reaction  generally  to  obscenity  which  has  taken  place.  One  thing 
which  I  think  is  vital  to  point  out,  is  that  we  are  led  to  believe  by  the  reams 
of  publicity  generated  by  do-gooders  and  so  forth,  that  their  efforts  and  the 
cause  they  seek  to  promote  is  supported  on  a  broad  base.  The  fact  of  the  mat- 
ter is  as  I  have  already  pointed  out,  if  it  were,  people  would  not  continue  to 
produce  films  with  any  sort,  of  X-rated  values  because  there  would  be  no  box 
office  support  for  them.  However,  an  example  of  the  kinds  of  pressure  that 
these  people  bring  to  bear  and  the  kinds  of  things  they  do  took  place  in  a 
theatre  very  close  to  home  here,  in  the  Irving  Theatre  in  Baltimore.  Maryland. 
This  was  a  theatre  that  was  involved  in  playing  R-rated  material  and  soft 
core  X-rated  material  and  it  was  finally  forced  to  switch  its  policy  by  a  con- 
certed effort  of  local  pressure  groups  in  the  area.  It  began  playing  P  and  PG 
product,  and  within  two  to  three  months  after  it  shifted  to  this  policy,  that 
theatre  was  forced  to  close  its  doors  for  lack  of  business.  The  explanation  for 
this  is  simple.  The  people  wdio  wanted  it  closed  did  not  patronize  it  even  once 
it  played  the  type  of  product  when  was  considered  the  type  suitable  for  the  com- 
munity and  the  type  that  they  would  go  to  see. 

Most  people  who  oppose  X  and  R-rated  films  have  never  seen  one.  and  yet 
they  would  take  away  the  right  of  those  people  who  wish  to  see  it  by  forcing 
theatres  to  close  and  by  soliciting  legislation  such  as  that  presently  before  this 
committee.  Another  thing  that  I  would  point  out  is  that  the  busts  and  arrests 
are  highly  publicized  but  you  never  hear  about  a  theatre  that  I  know  of  in 
Kansas  City  (Exhibits  #3S  and  #30).  for  example,  which  has  over  the  past 
several  years  very  suceessfnllv  plaved  R  and  soft  X-rated  films.  The  manage- 
ment of  this  theatre  uses  off-duty  highway  patrolmen  in  uniform  with  the  per- 
mission of  the  commanding  officers  of  these  patrolmen  to  police  the  box  office. 
No  one  is  admitted  who  is  unrip*"  the  reonired  a;re.  T  have  personalty  seen,  and 
the  manager  has  relatpd  other  Incidents  to  me.  where  a  carload  of  six  people 
has  hcen  turned  awav  bv  these  officers  because  Simply  one  person  in  that  car 
could  not  produce  satisfactory  identification.  And  theatre  management  has 
backed  them  up  to  the  hilt.  This  theatre  has  operated  successfully  and  it  was 
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actually  supported  by  local  law  authorities  in  a  court  action  that  was  brought 
by  local  clergy  and  the  theatre  emerged  victorious  in  the  case.  But  these  are 
the  kinds  of  tilings  that  you  never  hear  about.  You  never  hear  about  the  legiti- 
mate theatre  operator,  who  is  operating  his  theatre  according  to  Hoyle,  who  is 
keeping  out  minors  for  whom  the  product  is  not  intended. 

Now  I  would  report  to  you  another  incident  on  the  grass  roots  level  that  I 
know  of,  which  took  place  in  a  small  community  in  Ohio.  In  this  community, 
there  were  two  theatres  operated  by  the  same  circuit.  One  was  a  downtown 
theatre  on  the  main  street  of  town,  the  other  was  a  drive-in  outside  of  town. 
The  downtown  theatre  was  preparing  to  close  for  lack  of  support  but  the  mer- 
chants and  the  Chamber  of  Commerce  did  not  want  to  see  the  loss  of  this 
theatre.  On  the  other  hand,  the  local  law  enforcement  authorities  had  been 
conducting  some  harassment,  and  had  been  causing  some  problems  at  the  drive- 
in  theatre  which  had  been  playing  R  and  soft-rated  X  materials.  The  result  was 
that  theatre  owners  and  the  town  council  sat  down  and  hammered  the  thing 
out  and  the  agreement  they  arrived  upon  was  that  the  downtown  theatre  would 
remain  open,  that  it  would  play  only  P  and  PG  types  of  products  and  that  the 
local  merchants  and  the  local  townspeople  would  see  to  it  that  this  type  of 
product  was  supported.  On  the  other  hand,  since  the  R  and  soft-rated  X  mate- 
rial were  proving  successful  for  the  theatre  circuit,  the  town  council  agreed 
that  the  drive-in  theatre  outside  of  town  would  continue  to  play  these  types  of 
materal  provided  that  they  kept  a  very  close  watch  on  the  admissions  policy. 
Now  the  result  of  this  compromise  was  very  satisfactory.  The  townspeople 
ended  up  with  P  and  PC  product  downtown,  the  local  merchants  supported 
this  :  every  time  there  was  a  kiddy  show,  the  merchants  bought  out  tickets  for 
the  entire  theatre,  then  distributed  them  at  their  various  establishments  of 
business  to  customers  with  children.  Meanwhile,  the  theatre  circuit  continued 
to  play  its  profitable  exploitation  type  of  product  in  the  drive-in  free  from 
harassment  and  with  the  cooperation  of  the  local  authority. 

I  would  mention  one  other  grass  roots  reaction  to  the  whole  matter  of  ob- 
scenity, which  many  of  you  are  probably  aware  of,  but  I  think  now  of  Propo- 
sition IS  which  was  a  referendum  on  the  California  ballot  in  the  Fall  of  1972. 
It  was  the  obscenity  initiative,  and  it  was  overwhelmingly  defeated  by  some- 
thing like  a  2-1  margin  by  the  California  electorate  who  said,  "No,  we  don't 
want  someone  telling  us  what  we  can't  see.  what  we  can  see,  what  we  can  read, 
and  what  we  can't  read."  These  are  things  which  you  should  be  cognizant  of. 
These  are  things  which  are  important.  And  these  are  things  I  think  which  if 
you  check  in  your  constituency  beyond  the  surface  level  of  reaction,  you  will 
find  happening  in  many  instances  in  your  home  states  and  in  the  community 
within  those  states. 

Having  presented  the  three  major  areas  on  which  I  wanted  to  share  my  views 
and  opinions  with  you,  I  think  we  now  have  a  suitable  base  from  which  to 
begin  to  analyze  what  the  effects  upon  the  motion  picture  industry  would  be 
were  you  to  pass  the  obscenity  provisions  in  S-l  and  S-1400  in  their  present 
form.  The  first  very  predictable  effect,  one  in  which  I  personally  and  obviously 
have  a  great  stake,  would  be  the  virtual  destruction  of  the  independent  film 
industry  as  we  know  it  today,  and  the  effect  of  this  on  the  motion  picture 
industry  as  a  whole  wTould  be  shattering.  For  one  thing,  if  wTe  as  independents 
account  for  better  than  50%  of  the  total  playable  product  in  the  country  in  the 
course  of  the  given  year,  which  statistics  contained  in  my  report  prove  that  we 
do.  and  if  much  of  this  product  is  exploitational.  then  the  theatres,  those  14,500 
mouths  which  we  have  to  feed,  would  be  losing  a  substantial  part  of  their 
product.  I  have  already  pointed  out  why  it  is  difficult  for  us  to  make  projects 
which  might  call  for  big  stars,  projects  which  might  involve  significant  scope, 
such  as  ''Airport."  or  "Poseidon  Adventure"  and  I  have  also  already  pointed 
out  the  fact  that  one  of  the  reasons  that  we  continue  to  produce  X-rated 
product  is  the  widespread  sunport  which  they  have  evidenced  at  the  box  office. 
Further,  some  of  the  advantages  which  I  cited  on  part  two  of  my  presenta- 
tion would  be  virtually  wiped  out.  The  young  filmmakers  would  lose  the  training 
ground — major  studios  would  ultimately  be  denied  fresh  talent,  and  the  total 
effect  on  the  industry  would.  I  believe,  be  disastrous.  A  second  effect,  and  one 
which  I  think  is  vital  to  consider,  is  the  fact  that  the  passage  of  this  legisla- 
tion would  destroy  the  natural  evolution  in  the  X-rated  process  which  would 
have  taken  place,  which  was  indeed  already  beginning  to  fake  place,  before  the 
wave  of  obscenity  legislation  on  local  levels  and  the  Supreme  Court  decision  and 
the  busts  that  resulted  in  theatres,   with   attendant  publicity.  This  evolution 
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can't  be  simply  stated.  If  you  go  buck  to  1968  and  1969,  there  were  no  major 
American  studios'  films  which  contained  nudity  or  dealt  with  really  adult  kind 
of  themes.  There  was  indeed  at  that  point  no  large  independent  industry  which 
was  producing  so-called  soft  core  X's  containing  simulated  sexual  material. 
What  there  was  were  the  theatres  on  the  42nd  Streets  of  New  York  and  I'm 
sure  that  there  are  similar  districts  in  all  your  major  cities  across  the  country 
which  were  playing  the  so-called  smoker  films.  No  one  paid  a  hell  of  a  lot  of 
attention  because  the  theatres  were  by  and  large  holes  in  the  walls,  they  didn't 
advertise,  they  didn't  get  or  want  publicty,  they  were  frequented  by  traveling 
salesmen  who  wauled  to  duck  in  for  a  couple  of  hours  of  relaxation  and  enter- 
tainment during  the  course  of  the  afternoon.  Then,  about  1969,  I  think,  some 
European  soft  core  films  were  imported  to  the  U.S.  Because  there  was  a  dearth 
of  product  from  the  major  studios  and  the  theatres  had  nothing  new  to  play 
at  the  particular  time,  some  of  these  films,  because  they  were  produced  in  a 
workman-like  way,  with  some  overall  quality  to  the  film  and  because  they  were 
innovative,  began  to  play  in  some  of  the  first-run  big  downtown  theatres  owned 
by  some  of  the  major  theatre  circuits  in  America.  What  happened  was  that 
couples  and  other  people  who  would  not  be  caught  dead  going  into  the  back 
alley  theatres  that  were  playing  the  smoker  films  now  went  in  out  of  curiosity 
because  the  sofe  core  films  were  playing  in  a  legitimate  theatre  they  had  pa- 
tronized many  times  before  and  into  which  they  could  w7alk  without  hiding 
their  heads.  Those  films  were  successful.  The  audiences  enjoyed  these  films.  They 
were  seeing  something  new,  they  were  seeing  something  different,  they  were 
seeing  something  that  they  could  not  see  on  TV.  By  the  way,  gentlemen,  on  TV 
today  you  can  watch  pictures  dealing  in  rape,  homosexuality  and  wife-swapping, 
and  it  is  only  natural  and  necessary  for  producers  of  films  to  constantly  create 
something  different,  or  bolder,  more  daring,  more  exciting,  in  order  to  get 
people  out  of  their  living  rooms  and  away  from  their  television  sets. 

At  any  rate,  as  these  soft  core  sexy  films  from  Europe  began  to  gain  wider 
acceptance.  American  independent  producers  began  to  compete  with  more  of  an 
American  flare  and  more  of  an  American  touch,  and  these  films,  too,  were 
gaining  wider  acceptance.  Then  the  ground  was  broken,  the  way  was  paved  for 
some  major  Hollywood  filmmakers  to  begin  to  deal  with  subject  matter  and 
begin  to  have  specific  sequences  which  they  have  never  had  the  liberty  to  deal 
with  before.  European  filmmakers  had  that  freedom  for  years  but  they  were 
not  operating  under  the  same  Puritan  ethic  which  lias  been  so  prevalent  in  the 
U.S.  The  end  result  of  this  revolution  had  its  run.  its  course,  would  ultimately 
have  found  people  tiring  of  the  soft  core  films,  and  later  even  of  the  hard  core 
films.  "Deep  Throat"  in  New  York  had  a  successful  run.  It  was  beginning  to  die 
out.  It  was  scheduled  to  be  taken  out  of  its  theatre  in  which  it  was  playing 
when  all  of  a  sudden,  the  busts  and  the  attempts  to  get  that  film  taken  off  the 
screen  in  New  York  began.  And  that's  really  when  the  national  reputation  of 
the  film  began.  In  New  York,  it  had  a  resurgence  like  we  have  never  seen  before. 
Grosses  in  the  40th  and  50th  week  exceeded  grosses  in  the  first  and  second 
week,  and  the  film  began  to  catch  on  and  gain  popularity  around  the  country. 
What  T  am  suggesting — and  one  can  never  put.  time  limits  on  it — is  that  ulti- 
mately hard-core  films  would  have  returned  to  the  back  alley  theatres  and  to 
the  out-of-the-way  places  where  they  reallv  receive  no  notoriety,  and  no  pub- 
licity, and  what  we  would  have  been  left  with  is  a  legacy  whereby  serious 
American  film  directors,  producers  and  writers  could,  when  they  so  chose,  have 
a  senuence.  if  if  were  so  important  to  the  story,  which  dealt  with  sexuality  or 
tackled  a  theme  which  might  have  been  forbidden  fruit.  The  outgrowth  of  the 
legislation  and  legal  cases  and  the  noise  which  surrounded  them  has  been  to 
stunt  this  natural  cycle  of  evolution.  Manor  filmmakers  are  now  afraid  to  deal 
with  some  subjects.  (Exhibit  &J0  and  #411  Studios  are  afraid  to  allow  them 
to  invest  five  or  six  million  dollar"  in  a  film  which  has  these  elements,  one  only 
needs  to  look  at  what  happens  when  Mike  Nichols'  "Carnal  Knowledge"  was 
declared  obscene  in  the  state  of  Georgia,  and  one  can  hope  fervently  that  the 
Supreme  Court  reverses  that  decision. 

Now.  n  third  obvious  effect  of  your  proposed  legislation,  if  passed,  if  such 
materials  are  banned,  is  that  they  will  go  underground.  Having  rone  under- 
ground, thev  will  fall  prev  to  the  underworld  elements  of  our  society  and  will 
be  controlled  bv  these  people,  and  these  people  will  continue  to  make  vast 
amounts  of  profit  from  the  underground  operations.  We  have  seen  in  the  nast 
when  neonle  want  something  they  are  goinsr  to  get  it.  You  cannot  legislate 
morality.  We  weren't  able  to  legislate  prohibition.  We  weren't  able  to  say  to 
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people,  stop  drinking.  And  you're  uot  going  to  be  able  to  say  to  people,  stop 
looking  at  and  stop  reading  these  materials  if  that  is  what  people  want  to  do. 
I  think  it  far  better  to  leave  it  all  above-board  in  some  kind  of  controllable 
situation. 

This  brings  me  to  the  conclusion  of  the  remarks  that  I  would  like  to  make 
today.  I  regret  you  feel  there  must  be  legislation  regulating  the  motion  picture 
industry.  I  am  sincerely  sorry  that  it  has  come  to  that  point,  I  would  have 
wished  that  the  industry  could  continue  to  operate  on  its  own  basis,  just  as  any 
other  major  industry  in  the  United  States  would  like  to  do.  The  oil  industry 
is  an  industry  just  like  ours.  It  is  fighting  regulation  now  tooth  and  nail.  And  I 
must  say  that  the  energy  crisis  was  a  far  more  severe  problem  for  the  United 
States  than  is  the  fact  that  people  may  be  able  to  walk  into  a  theatre  and  see 
somebody  making  love  in  an  X-rated  film.  And  I'd  like  to  interject  a  thought 
here  which  perhaps  should  have  gone  somewhere  else,  but  I  think  it  should  be 
interjected  for  it  must  say  something  about  the  complexion  of  the  country  when 
films  in  which  people's  heads  are  blown  off  and  their  stomachs  are  sliced  open 
can  get  an  R  rating  and  people  can  take  their  children  to  see  such  films,  and 
a  film  in  which  two  people  might  be  undressed  and  making  love  gets  an  X 
rating.  Children  are  banned  from  it  and  it  is  under  all  kinds  of  harassment. 
That's  a  pretty  sad  commentary,  because  I  think  we  would  all  expect  that  our 
children  would  grow  up  and  would  one  day  make  love  to  a  man  or  a  woman  as 
the  case  may  be,  but  I  would  hope  that  we  don't  expect  our  children  to  grow 
up  and  take  a  gun  and  blow  someone's  head  off. 

At  any  rate,  if  indeed  we  have  reached  the  point  where  there  must  be  legis- 
lation, I  think  that  the  obscenity  provisions  of  the  criminal  code  reform  act 
must  be  revised  to  be  constructive  for  all  concerned  as  opposed  to  being  destruc- 
tive for  a  particular  national  industry.  The  first  specific  recommendation  I 
would  make  is  that  the  general  tone  of  the  legislation  should  be  that  any  con- 
senting adult  (Exhibit  #42)  should  be  entitled  to  see,  or  read,  or  hear,  what- 
ever he  or  she  chooses  to  see,  or  read,  or  hear.  With  adequate  protections,  so 
that  those  people  who  do  not  wish  to  be  exposed  to  such  materials  are  pro- 
tected from  being  inadvertently  exposed  to  them.  To  me,  it  is  this  kind  of 
legislation  which  would  be  constructive.  Now,  how  do  we  get  to  that  point? 
A.  We  would  need  the  establishment  of  a  new  national  rating  code  publicly 
administered,  publicly  supervised.  I  say  this  because  the  present  rating  code, 
with  all  due  respect  and  all  fairness  to  it,  is  controlled  by  nine,  now  eight  with 
the  exit  of  MGM  from  distribution,  eight  major  companies  who  pay  the  salary 
of  the  people  who  administer  the  rating  code.  And  the  history  of  the  code  is 
therefore  replete  with  examples  of  films  from  major  studios  having  gotten  a 
PG,  when  films  with  the  identical  content  and  situations  from  independent 
producers  have  gooten  an  R,  or  films  from  the  majors  have  squeaked  by  with  an 
R,  when  those  same  types  of  films  from  independents  have  gotten  X  ratings.  So, 
I  think  it  important  that  we  have  a  publicly  supervised  and  publicly  adminis- 
tered rating  code  which  will  rate  a  film  on  the  merits  of  its  content  without 
respect  to  whether  it  was  produced  for  $250,000  or  10  million  dollars. 

I  think  to  simplify  matters  in  the  public  mind,  this  code  could  rate  films 
simply  as  being  suitable  for  adults,  suitable  for  teenagers,  or  suitable  for  chil- 
dren. Those  are  three  broad  kinds  of  classifications.  I  think  for  this  purpose  of 
definition  that  we  should  consider  an  adult  anyone  who  has  obtained  the  age  of 
18.  In  this  country,  we  can  vote  at  the  age  of  18,  we  can  go  off  to  fight  for  our 
country  at  the  age  of  18,  and  it  seems  only  logical  that  we  should  be  able  to  see 
and  read  the  kinds  of  materials  that  we  choose  once  we  have  obtained  the  age 
of  18. 

B.  Once  this  new  code  and  rating  administration  was  established  and  was 
functional,  I  think  it  would  be  necessary  to  have  an  extensive  publicity  cam- 
paign so  that  the  public  was  aware  of  what  the  ratings  meant.  And  to  have  some 
method  of  differentiating  amongst  the  adidt  films,  so  that  even  if  a  film  were 
classified  as  suitable  only  for  adults,  the  public  had  some  warning  as  to  whether 
the  film  was  a  serious,  well-intentioned  work  of  art  or  it  was  a  pornographic 
film,  or  it  was  a  soft  core  type  of  film.  Now  these  first  two  points.  A  and  B. 
would  accomplish  the  objective  of  allowing  all  types  of  films  to  be  produced 
and  to  be  exhibited  and  to  be  seen  by  the  public. 

The  next  and  final  two  points  in  the  legislation  would  be  a  give  and  take 
situation  between  those  who  did  not  wish  to  see  certain  films  and  those  who 
wanted  to  see  those  films  exhibited.  For  example,  the  legislation  would  have 
to.  by  definition,  impose  penalties  for  theatre  operators  who  did  not  enforce  the 
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law  to  the  letter  and  wlio  admitted  minors  to  see  a  film  in  a  category  not 
designated  for  them.  That  would  he  the  responsibility  of  our  end  of  the  motion 
picture  industry,  to  adequately  police  our  operations.  But  on  the  other  side  of 
the  coin,  tne  theatres  must  he  given  some  legal  protection  from  the  local  pres- 
sure groups  and  the  local  harassment  which  would  no  douht  continue  even  if  a 
law  of  this  type  were  passed. 

The  final  point,  D,  which  I  would  make,  would  relate  to  advertising.  First 
of  all,  (Exhibits  #43  and  #44)  we,  as  producers,  and  those  who  distribute  films 
and  those  who  exhibit  our  films,  would  have  a  responsibility  to  see  to  it  that 
our  advertising  compaigns  which  were  created  for  newspapers,  for  radio,  for 
television  and  even  more  important,  the  fronts,  the  advertising  material  that 
we  put  on  the  front  of  our  theatre  to  advertise  our  attractions,  were  no  offen- 
sive to  the  casual  passerby  wTho  had  no  interest  in  that  type  of  product.  We 
would  have  to  protect  against  these  people  inadvertently  being  exposed  to 
something  which  was  repugnant  to  them  and  which  they  had  no  desire  to  be 
exposed  to.  There  are  those  of  us  who  have  been  guilty  of  this  kind  of  blatant 
advertising  which  has  offended  people  for  whom  that  advertising  was  really  not 
intended.  So  that  would  be  our  end  of  the  responsibility. 

On  the  other  side  of  the  coin,  legislation  should  have  some  teeth  to  prevent 
us  from  being  barred  from  access  to  the  advertising  media  simply  because  our 
film  had  been  designated  in  the  adult  classification. 

I  would  conclude  by  making  one  interesting  observation,  which  applies  both 
to  the  Supreme  Court  decision  of  June  21,  and  to  the  legislation  as  drafted  in 
the  criminal  code  reform  act.  Both  artistic,  scientific,  or  literary  purposes.  Now 
while  it's  true  that  there  are  some  scientific  films  made  for  educational  pur- 
poses, they  are  mainly  documentary  and  while  it  is  true  that  many  of  us  hope 
that  our  films  would  be  considered  great  artistic  works,  the  fact  of  the  matter 
is  that  damn  few  of  them  really  end  up  being  really  that.  By  and  large,  the 
motion  picture  industry  produces  films  for  the  purpose  of  entertainment.  And 
by  and  large,  the  people  who  go  to  the  movies  do  so  to  be  entertained.  Enter- 
tainment is  what  our  industry  has  always  really  been  about.  And  yet  your  legis- 
lation makes  no  reference  to  permitting  films  to  be  played  for  the  purpose  of 
entertainment.  Let's  create  legislation  that  everybody  can  live  with.  (Exhibit 
#45)  Let's  not  tie  down  our  law  enforcement  agencies  and  our  police  officers 
with  the  burden  of  worrying  about  every  bookstore  or  every  theatre  operator 
when  their  time  can  be  better  spent  trying  to  prevent  rapes,  and  trying  to  pre- 
vent other  crimes  of  violence. 

While  I'm  on  the  subject,  I  would  say,  and  there  are  some  documents  here  to 
support  it,  that  the  President's  own  commission  on  obscenity  and  pornography, 
which  went  to  great  time  and  which  went  to  great  expense  and  which  was  com- 
posed of  many  learned  men,  submitted  a  report  to  the  President  which  cate- 
gorically proved  that  there  are  really  no  ill  effects  on  people  from  being  exposed 
to  things  of  a  sexual  nature. 


[From  Variety,  Dec.  28,   1973] 
Films  in  the  Future 

Prod'n  Chart  Key,  Abbreviations:  EXP-Executive  Producer;  PROD-Producer ; 
A  l'- Associate  Producer;  DIR-Director ;  AD-Asst.  Director;  2DIR-Second  Unit 
Director:  SCR-Screen  writer ;  CAM-Cinematographer ;  ED-Editor;  PD-Produc- 
tion  Designer;  ART-Art  Director;  SDE-Set  Designer;  SET-Set  Decoration; 
SND-Sound;  UPM-Production  Manager.  Date  after  title  and  production  com- 
pany is  start  date,  followed  by  shooting  locations. 

2  0TH    CENTURY-FOX 

YOUNG  FRANKENSTEIN    (Grnskoff/Brooks  Prods.)   2/11,  L.A.  Area.  PROD, 
Michael  Gruskoff ;  DIR,  Mel  Brooks  ;  SCR,  Gene  Wilder. 

UNITED  ARTISTS 

LENNY  1/17,  Dustin  Hoffman 

PROD,   Marvin  Worth;   DIR,  Bob  Fosse;   SCR,  Julian  Barry,  EXP,  David 

Picker. 

INDEPENDENT 

DEATH  WISH  (Dino  De  Laurentiis  Corp.)  1/22,  N.Y.,  Arizona,  Hawaii,  Charles 
Bronson,  Vincent  Gardenia 

PROD.  Dino  De  Laurentiis;  DIR,  Michael  Winner;   SCR,  Wendell  Mayes; 
UPM,  Stan  Neufeld. 
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TAVO  MISSIONARIES    (Diuo  De  Laurentiis  Corp.)    2/11,   Far  East.  Terence 

Hill,  Bud  Spencer 

PROD,  Dino  De  Laurentiis ;  EXP,  Fausto  Saraceni,  SCR,  Rodolfo  Sonego. 
MANDINGO  (Dino  De  Laurentiis  Corp.)  2/11,  New  Orleans 

PROD,  Dino  De  Laurentiis ;  EXP,  Ralph  Serpe. 
CASANOVA  (Dino  De  Laurentiis  Corp.)  3/4,  Rome,  London. 

PROD,    Dino   De   Laurentiis;   DIR,   Federico    Fellini ;    SCR,   Fellini-Guerra- 

Zapponi. 
THE  MERRY  WIDOW  (Dino  De  Laurentiis  Corp.)  Rome  and  Paris. 

PROD,  Dino  De  Laurentiis,  Kenne  Fant ;  DIR,  Ingmar  Bergman. 
DYNAMITE  MAN  (Dino  De  Laurentiis  Corp.)  6/1,  Pennsylvania.  Charles  Bron- 

son,  Jill  Ireland 

PROD,  Dino  De  Laurentiis;   DIR-SCR,  Tom  Gries,  Tony  Wellmore ;   UPM, 

Dommenic  Fillino ;  EXP,  Thomas  Stone. 
SHATTER    (Hammer  Films-Shaw  Bros.)    1/17,  Hong  Kong.   Stuart  Whitman 

PROD-SCR,  Don  Houghton ;  DIR,  Monte  Hellman. 
STAR  OF  INDIA   (Caruth  C.  Byrd  Prods.  763-S411)   1/7,  Miami,  N.Y.  Robert 

Conrad,  Don  Stroud 

PROD,  J.  Skett  Wilson,  Chuck  Courtney;  DIR,  Marvin  Chomsky;  SCR,  E. 

Arthur  Kean  ;  AP,  Marilyn  Brooks  ;  ART,  Jimmy  Vance. 
THE  MONKEYS  OF  BANDARPUR  (Caruth  C.  Byrd  Prods.  763-8411)  1/7.  In- 
dia. Alan  Hale 

PRODS,  J.  Skeet  Wilson,  George  Brooks;  DIR,  Tom  Stobard ;   SCR,  Larry 

Hovis.  Tom  Stobart. 
RANSOM    (Peter  Rawley  Films-Norsk  Film  for  British  Lion)    1/14,  Norway. 

Sean  Connery 

PROD,  Peter  Rawley  ;  DIR.  Casper  Wrede  ;  SCR.  Paul  Wheeter. 
DEVILIN  (Ber-Dell  International  Prods.,  Inc.)  1/3. 

EXP,   Manfred  Bernhard ;  PROD-DIR,  Perry  Dell;   CAM,  Jonathan  A.   Sil- 

veira ;  UPM,  George  Simich. 

Pnvne :  SND,  Melvin  Metcalfe  Sr. :  ED,  William  Revnolds. 
THE   GIRL   FROM  PETROVKA    (Zanurk/Brown-KMA   Prods.)    11/5,  Vienna, 

L.A.  Goldie  Hawn,  Hal  Holbrook,  Anthony  Hopkins,  Gregoire  Asian,  Anton 

Dolin,  Bruno  Wintzel,  Zoran  Andric 

PRODS,  Richrd  D.  Zanuck.  David  Brown;  DIR.  Robert  Ellis  Miller;  EXP, 

William  S.  Gilmore,  Jr. ;  SCR.  Chris  Bryant,  Allan  Scott ;  CAM,  Vilmos  Zsig- 

mond ;  ART,  George  Webb :  SDE,  Hal  Gausman ;  ED,  John  F.  Burnett ;  UPM, 

Frank  Arrigo ;  AD,  Howard  Kazanjian,  Technicolor,  Panavision. 

WARNER  BROS. 

THE  DARK  TOWER,  9/24,  L.A.  Area  and  Florida.  Gene  Hackman,  Jennifer 
Warren,  Melanie  Griffith,  Susan  Clark,  Edward  Binns,  Liam  Dunn 
PROD.  Robert  M.  Sherman ;  DIR,  Arthur  Penn ;  SCR,  Alan  Sharp ;  AP,  Gene 
Lasko ;  UPM,  Thomas  J.  Schmidt ;  AD,  Jack  Roe ;  CAM,  Bruce  Surtees ;  SND, 
Jack  Solomon  ;  ED,  Dede  Allen. 

RAFFERTY  AND  THE  GOLD  DUST  TWINS  11/26.  Alan  Arkin,  Sally  Keller- 
man,  Mackenzie  Phillips 

PRODS,  Michael  Gruskoff,  Art  Linson ;  DIR,  Dick  Richards;  SCR,  John 
Kaye ;  UPM,  Clark  Paylow ;  AD,  Chuck  Meyers ;  CAM,  Ralph  Woolsev  :  ART, 
Joel  Schiller,  ED,  Walter  Thompson ;  SND,  Bob  Post  Sr. ;  SET,  Donseld. 

INDEPENDENT 

THE  TRIAL  OF  BILLY  JACK  (Taylor-Laughlin/Billy  Jack  Prods.,  559-5310) 
10/22,  Arizona.  Tom  Laughlin,  Delores  Taylor,  William  Welliman  Jr. 
EXP,  Tom  Laughlin,  Delores  Taylor;  PROD,  Joe  L.  Cramer;  AP.  Bob 
Schultz ;  DIR,  T.  C.  Frank ;  SCR,  Frank  and  Teresa  Christina  ;  UPM,  William 
Beaudine  Jr. ;  AD,  Floyd  Joyer ;  CAM,  Jack  Marta ;  ED,  John  Holmes ;  ART, 
George  Troast :  SND,  Bill  Edmondson. 

BILLY  JACK  (FRSCO  Prods.,  465-2208) 

THE  SHOOT  11/19.  (Iinpala,  SA-Arpa  SA)  Michigan,  Madrid.  Peter  Fonda, 
William  Holden.  Cornelia  Sharpe.  John  Philip  Law,  Richard  Lynch,  Alberto 
de  Mendoza,  Simon  Andreu,  Blanca  Estrada,  Didi  Sherman 
PROD,  Jose  Vicuna  :  EXP,  George  Brown  ;  DIR,  Peter  Collinson  ;  SCR.  David 
Osborn.  Liz  Charles  Williams:  UPM.  Francisco  Molero ;  CAM.  Fernando 
Arribes;  ART.  Gil  Parrondo ;  AD,  Adolfo  Aristarian ;  SND,  Wally  Milner ; 
ED,  Alan  Pattillo. 
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TAPIOCA  TREE    (Centronics  International,  Little  Rock,  501-664-8100)    11/28, 
Arkansas.  Boh  Ridgely,  Scott  MacKenzie,  Susan  Denbo,  Alex  Karras 
PROD-DIR,  Harry  Thomason  ;  AP,  John  Broder,  CAM. 

BLUE  RIDGE  BREAKDOWN  (Merlin  Prods.,  704-523-6636)  10/19,  North  Caro- 
lina. San  Francisco,  N.Y.,  LA.  Judy  Mallett,  George  Pegram,  Doc  Watson, 
Willard  Watson,  Orey  Watson,  Ollie  Watson 

EXP,  Andre  S.  Brummer;  PROD-DIR.  John  Wells  Clifford;  UPMs,  George 
Costello,  John  Carson :  SCR,  Stanley  Ralph  Ross. 

BAREFOOT  COUNTY   (Preacherman  Corp.  in  association  with  Riviera  Prods., 
462-8585)    10/1,    North    and    South    Carolina.    Don    Jones,    Sherry    Johnson, 
Charles  Elledge,  Jeff  McKay.  Larry  Lambeth 
EXP.  Robert  McClure ;  PROD,  Henry  Smith;  AP,  Robert  Shrader;  
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Allied  Artists 

American  Flim  Theatre 

American  International 

Avco  embassy 

Cinerama 

Columbia 

Walt  Disney 

Metro-Goldwyn- Mayer 

National  General 

Palornar  Pictures  International 

Paramou  nt 

Twentieth  Century-Fox 

United  Artists 

Universal 

Warner  Brothers 

Independents 

Totals 


152 


69 


165 


92 


[From  Variety,  May  31,   1973] 
ABC  Films  Results  :  30  of  36  in  Red  ;  Total  Loss  $47  Mil 

(By  Lee  Beaupre) 

In  early  1970  a  profit-and-loss  analysis  of  American  Broadcasting  Co.'s  first  21 
theatrical  films  was  prepared  for  Samuel  H.  Clark,  at  that  time  veepee  in 
charge  of  the  network's  nonbroadcasting  activities.  This  internal  report  under- 
scored the  substantial  losses  thus  far  registered  by  ABC's  filmmaking  division, 
and  it  was  the  first  step  toward  the  web's  eventual  departure  from  the  picture 
business  after  a  five-year  stint. 

Because  such  extensive  data  are  seldom  available  on  the  costly  labyrinth 
known  as  motion  picture  production  and  distribution,  it  is  herein  reprinted 
and  updated  to  include  comparable  information  on  ABC  Pictures'  15  releases 
subsequent  to  December  1969's  "Jenny,"  with  the  later  cost  figures  based  on 
prior  ABC  expenditures,  prevailing  industry  norms  and  recent  conversations 
with  corporate  and  creative  participants  in  the  ventures. 

A  brief  explanation  of  each  column  may  be  helpful.  "Domestic  Rentals"  are 
monies  remitted  by  exhibitors  to  the  distributor  on  all  U.S. -Canadian  theatrical 
engagements,  while  "Foreign  Rentals"  represent  the  distrib's  share  of  boxoffice 
grosses  in  all  other  territories.  (Tn  the  case  of  several  post-production  acquisi- 
tions. ABC  bought  only  the  U.S. -Canadian  rights,  thus  explaining  the  occa- 
sional blanks  in  the  foreign  column).  These  two  figures  are  added  together  in 
the  "Total  Rentals"  column  to  arrive  at  the  given  film's  gross  income  from  the- 
atrical sources. 
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Unions  Call  on  Nixon  To  Save  II" wood  Jobs 
(By  Steve  Toy) 

National  Conference  of  Motion  Picture  ..V  Television  Unions  has  urged  Presi- 
dent Nixon  to  declare  Hollywood  an  "employmenl  disaster  area,"  and  the  L.A. 
City  Council  to  refuse  to  grant  zone  changes  for  studios  that  would  permit  sale 
of  properties  for  other  uses. 

In  bitter  statements  Friday  (16),  leaders  <>f  Hollywood  craft  unions  at- 
tacked the  majors  on  such  issues  as  land  speculation  and  wasteful  spending, 
announcing  plans  to  picket  American-financed,  foreign-made  productions  at 
theatres.  Charge  was  aired  that  Nixon  hasn't  taken  strong  action  to  date  on 
Hollywood  problems  because  of  political  contributions  from  studios. 

Letter  to  the  President  said  unemployment  is  averaging  45</<,  with  some 
unions'  unemployment  exceeding  80%. 

"The  future  lor  the  Hollywood  worker  is  bleak,"  the  letter  said.  "The  un- 
employment is  catastrophic.  Their  need  is  critical." 

STUDIO  TARGETS 

Conference  was  critical  of  20th  Fox's  plans — long  range,  as  reported  Thurs- 
day (15) — to  start  developing  offices  and  apartment  buildings  on  the  remaining 
portion  of  its  lot  in  West  Los  Angeles,  while  citing  closure  of  studios  or  lots  by 
Columbia  and  MGM  (Metro  is  in  Culver  City,  outside  L.A.  City  Council  juris- 
diction). 

"Paramount  Pictures  is  presently  producing  little  domestic  product  in  Holly- 
wood and  also  is  attempting  to  sell  its  Hollywood  properties,"  the  letter  said. 
"Technicolor  Motion  Picture  Corp.  has  announced  it  will  close  its  Hollywood 
facilities.  Remaining  tenants  of  Cinema  General  Studios  in  Hollywood  were 
given  notice  to  vacate  the  premises  by  Aug.  31,  1972.  None  of  Cinema  General's 
nine  sound  stages  is  currently  in  use." 

Letter  says  pleas  to  Congress  have  been  to  no  avail. 

"Does  no  one  in  our  government  give  a  damn  about  the  Hollywood  motion  pic- 
ture and  television  worker?  The  U.S.  government  has  done  nothing  to  halt  the 
continued  imports  of  foreign-made  motion  pictures.  Last  year  this  number  ex- 
ceeded 1-14  feature  films  which  were  released  to  the  American  public. 

"The  runaway  tv  producer  has  adopted  the  same  techniques  in  producing  ma- 
terial for  American  television  viewing  and  is  further  draining  the  employment 
opportunities  of  American  workers,"  the  letter  says. 

Cited  were  such  shows  as  "The  Adventurer,"  "The  Protectors,"  "UFO."  "Half 
The  George  Kirby  Comedy  Hour."  "Police  Surgeon,"  "Doctor  In  The  House." 
"Circus."  and  "high-budget  specials"  such  as  'Dr.  Jekyll  And  Mr.  Hyde"  and 
"Applause." 

It  cited  further  purchases  already  made  for  next  year  by  ABC,  as  well  as 
20th-Fox'  deal  with  BBC. 

"No  substantial  progress  has  been  made  by  the  United  States  government  in 
coping  with  foreign  inducements  to  runaway  film  production,"  letter  says. 

SEEKS  U.S.  AID 

The  letter  to  Nixon  says  his  Administration  has  refused  to  "develop  any 
equitable  or  reciprocal  conditions  that  would  protect  the  domestic  employe. 
The  U.S.  is  the  only  important  film  producing  country  in  the  world  which  ex- 
tends no  government  assistance,  either  in  the  form  of  subsidies  or  low  interest 
loans,  investment  guarantees  or  tax  incentives,  to  help  provide  adequate  finan- 
cial support  or  appropriate  forms  of  economic  encouragement  for  domestic  film 
production." 

It  says  the  TT.S.  imposes  no  limitations  on  foreign-produced  films  brought  into 
this  country  while  virtually  every  other  country  subjects  American-made  films 
"to  drastic  restrictions  ranging  from  heavy  import  duties  and  very  high  re- 
lease  taxes  to  outright  screentime  quotas,  import  quotas,  or  other  import  re- 
strictive devices." 

Situation,  per  letter,  "has  created  mass  unemployment  among  film  workers." 

WHAT  NIXON  SHOULD  DO 

Letter  asks  Nixon  to  : 

Refuse  to  allow  any  future  sale  of  motion  picture  and/or  television  produc- 
tion or  processing  facilities. 

Establish  adequate  tariff  and  trade  regulations  to  curb  the  unrestricted  flow 
of  imported  motion  picture  and  tv  productions  into  the  U.S. 
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Intervene  to  repeal  provisions  of  the  tariff  code  which  provide  financial  en- 
couragement to  foreign  production  and  the  juggling  of  operations  by  U.S.-based 
multinational  corporations. 

Help  in  enactment  of  other  appropriate  legislative  measures. 

"Your  intervention  is  needed  to  reverse  the  long-range  economic  losses  at 
home  in  terms  of  mounting  unemployment,  reduced  local  business  expenditures, 
declining  Federal,  state  and  local  tax  revenues  and  the  erosion  of  our  domestic 
filmmaking  capabilities. 

"We  sincerely  hope  that  you  can  provide  us  with  a  more  equitable  U.S.  trade 
policy  for  the  film  industry  that  will  serve  the  best  interests  of  all  the  Amer- 
ican people.  We  hope  your  assistance  will  be  made  in  time  before  our  long  bat- 
tle against  runaway  foreign  film  production  has  been  lost  through  more  passive- 
ness  and  indifference. 

Letter  was  signed  by  Ben  Loveless  of  Teamsters  Local  399,  chairman  of  the 
Conference,  and  Donald  Haggerty,  biz  agent  of  Film  Technicians  Local  683  and 
research  director  for  the  Conference. 

The  City  Council  is  being  requested  to  refuse  to  grant  any  zone  changes  for 
studios,  motion  picture  production  lots,  processing  facilities  and  "any  and  all 
directly  related  allied  industries.  The  protection  of  the  few  remaining  motion 
picture  and  television  facilities  where  they  are  presently  located  must  be  guar- 
anteed by  a  special  zone  designed  for  the  motion  picture  picture  industry." 

LABOR  LOSING  GROUND 

Loveless  said  that  from  January,  1969,  to  the  middle  of  1972,  the  film  business 
in  Hollywood  was  almost  defunct,  and  while  there  was  a  rise  it  is  presently 
slipping  back. 

He  referred  to  the  July,  1971,  meeting  between  union  leaders  and  Nixon  at 
San  Clemente  and  said,  while  some  progress  has  been  made,  there  is  a  need 
for  more. 

"We  haven't  been  able  to  stem  the  tide,"  Loveless  stated.  "We  as  American 
workers  will  soon  lose  the  opportunity  of  working  in  our  country  if  the  govern- 
ment doesn't  realize  other  countries  are  violating  tariff  agreements.  Our  gov- 
ernment doesn't  protect  us." 

Tony  Wollner.  exec  secretary  of  Film  Editors  Local  776,  said,  "People  who 

have  trained  themselves  cannot  utilize  their  talents.  The  matter  requires  a 
great  deal  of  sympathy.  It  appears  that  every  government  edict  that  comes  out 
is  to  our  disadvantage.  There  was  a  time  when  the  industry  was  verv  useful  to 
the  U.S.— it  still  could  be." 

Haggerty  said  there  are  numerous  laws  already  on  the  books  that  could  re- 
verse that  trend. 

"What  we're  talking  about  is  a  national  emergency  situation,"  said  Jack 
Coffey,  biz  agent  of  Sound  Technicians  Local  695. 

Because  of  runaway  production,  Coffey  said,  "we're  shipping  out  our  gold  and 
depleting  the  whole  economy.  We're  talking  about  $80,-3100,000.000  dollars  going 
out  of  the  country.  We're  trading  gold  for  celluloid.  Because  of  political  contri- 
buitions  he  (  Xixon)  gets  from  large  studios,  he  hasn't  taken  action." 

The  union  reps  said  they  are  "going  to  hit  the  bricks"  through  informational 
picketing  of  theatres  showing  films  made  with  American  money  on  foreign  soil. 


[From  Variety,  Thursday,  May  17,   1973] 

Union  'Assembly'  To  Plead  Plight  of  Industry  To  House  Ways  and  Means 

Committee 

(By  Frank  Segers) 

Washington.  May  IT — Nat'l  Conference  of  Motion  Picture  &  TV  Unions  will 
go  before  the  House  Ways  &  Means  Committee  tomorrow  and  ask  for  sweeping 
trade  measures  to  stem  ''unrestricted  importation"  of  foreign-produced  feature 
and  tv  pix. 

Delegation  headed  by  Don  Haggerty,  biz  agent  of  Int'l  Alliance  of  Theatrical 
Stage  Employes  Local  683,  will  express  its  solid  support  of  the  proposed  fir. 
trade  and  investment  act  ( Burke-Hartke  Bill)  now  before  Congress  which  pro- 
poses import  quotas  on  a  variety  of  foreign-made  goods.  Passage  of  the  measure 
is  one  of  three  goals  of  Conference's  Washington  "assembly"  which  formally 
concluded  yesterday  although  various  lobbying  activities  will  continue  through 
tomorrow. 

38-472—74 4 
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('inference  position  on  foreign  trade  relating  to  film  imports  was  developed 
by  Haggerty  via  comprehensive  50-page  document  which  was  made  available 
to  Daily  Variety  today.  Besides  calling  for  passage  of  Burke-Hartke,  Conference 
advocates  "establishment  of  adequate  tariff  and  trade  regulations"  to  curb  film 
imports,  repeal  all  parts  of  U.S.  Tariff  Code  providing  financial  encouragement 
in  overseas  production  by  U.S.  corporations,  restriction  on  investment  of  U.S. 
capital  in  production  activities  in  "developed"  foreign  countries  and  "creation 
of  a  more  effective  trade  adjustment  assistance  program  to  protect  American 
workers  displaced  by  foreign  imports." 

Haggerty  will  tell  legislators  that  industry  unemployment  currently  stands 
at  47%  and  "is  increasing,"  due  to  unrestricted  pix  imports,  which  imperil  the 
jobs  of  some  200,000  workers. 

A  soft  U.S.  policy  regarding  imports  combined  with  "practices  of  foreign 
countries  that  offer  film  production  subsidies  and  other  inducements  to  attract 
U.S.  companies  to  produce"  films  abroad  has  been  largely  responsible  for  the 
decline  of  domestically  made  pix  over  the  last  quarter  century,  Haggerty  will 
tell  the  House  committee.  In  1946,  only  19%  of  films  shown  in  U.S.  were  foreign- 
made  films  in  order  to  favor  their  own  nationals." 

Another  factor  complicating  the  film  import  problem,  maintains  Haggerty,  is 
the  fact  that  foreign  governments  impose  "illegal  trade  restrictions  on  American- 
made  films  in  order  to  favor  their  own  nationals,"  which  our  government 

Haggerty  bears  down  on  foreign  subsidies  to  support  overseas  film  industries 
as  the  major  contributor  to  "runaway"  production  by  U.S.  companies.  He  notes 
that  "with  the  exception  of  the  United  States,  every  important  film-producing 
country  in  the  world  subsidizes  or  renders  governmental  assistance  to  the  pro- 
duction of  motion  pictures  within  its  borders  one  way  or  the  other. 

'The  tremendous  financial  incentives  for  foreign  film  production  activities  by 
American  interests  range  from  an  insurance  loss  of  up  to  80%  of  the  cost  in  one 
foreign  country  to  outright  payment  of  30%  to  50%  of  the  cost  in  other  coun- 
tries," Haggerty  says. 

SCREEN-TIME  QUOTAS 

"Cash  subsidies  and  screen-time  quotas" — a  device  whereby  foreign  exhibs 
are  required  by  governments  to  devote  a  specific  portion  of  their  screen  time  to 
showing  national  films — "go  hand  in  hand  in  Great  Britain,  France,  Greece, 
Italy.  The  Netherlands  and  Spain,"  Haggerty  asserts.  "This  factor  helps  to 
explain  the  prevalence  of  runaway  American-interest  filmmaking  in  those  coun- 
tries particularly  Great  Britain." 

Haggerty's  report   includes  extensive  documentation  of  foreign  subsidies  to 
film  biz  on  a  country-by-country  basis.  His  report  indicates  that  during  1972  a 
total  of  181  features  were  shot  in  the  U.S.  while  149  were  lensed  by  American 
interest  investments  in  foreign  countries  for  exhibition  in  the  U.S. 

In  calling  for  Federal  action  to  protect  domestic  film  industry,  Haggerty  notes 
that  while  U.S.  imposes  no  limitations  on  foreign  film  imports  "and  only  charges 
a  ridiculously  low  rate  of  duty,"  virtually  every  other  country  subjects  Ameri- 
can-made films  "to  a  vast  array  of  drastic  restrictions." 


[From  Screen  Actors  Guild,  based  on  producers'  contributions  to  Health  &  Welfare  Plan] 

15  years  ago,  there  was  50%  unemployment  on  any  given  day.  Today,  there 
is  S0%-90%  unemployment  on  any  given  day. 

In  1969,  actors  earned  a  total  gross  of  $121,000,000.  In  1972  with  membership 
way  up   (SAG  is  the  only  union  in  Hollywood  with  true  open  membership  ac- 
cess), the  figure  is  $123,848,446.  However,  when  broken  down  as  to  sources  of 
income,  it  will  be  seen  how  deeply  depressed  is  the  earnings  from  feature  films: 
TV  programs  supplied  $38,555,730.00 
TV  Commercials  supplied  $62,330,985.00 
Industrial/Education  films  supplied  $767,389.00 
Theatrical  Features  supplied  $22,194,342.00 
Average  yearly  income  per  member  is  approximately  $4750.00.  or  about  $90.00 
per  week:  a  staggerling  low  figure  when  you  recall  how  many  actors/actresses 
are  in  the  multi-million-dollar-per-year  bracket. 

PER  THE  BUREAU  OF  LABOR  STATISTICS 

In  1951.  the  average  weekly  earnings  of  non-supervisory  film  crew  members 
was  $76.14.  245.400  people  were  employed. 
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In  1971,  the  average  weekly  earnings  of  non-supervisory  film  crew  members 
was  $187.62.  197,400  people  were  employed.  48,000  people,  a  drop  of  20%,  were 
lost  to  employment  in  the  industry,  while  the  nation's  population  soared. 

In  July,  1965,  there  was  100%  employment.  Most  unions  increased  in  size 
during  May  through  October  of  that  year  to  handle  the  work.  As  of  July  20, 
1973.  the  following  are  levels  of  unemployment : 


Percent 

Make  up  guild 29 

Grips 50 

Teamsters 40 

Costumers 43.  4 

Electricians 63 

Script  supervisors 56.  9 

Editors 24.  2 

Cameramen 42 

Art  directors 42 

[From  Variety,   New  York,   Wednesday,   June  6,    1973] 

Need  More  Films,  Not  Theatres  :  NATO  Chief  Warns  Exhibs  To  Protect 

Their  Supply 

(By  Ron  Wise) 

Chicago,  June  5. — Expansion-crazy  U.S.  film  circuits  are  urged  by  the  presi- 
dent of  their  trade  association  to  forego  starts  of  their  next  several  planned 
theatres  and  instead  invest  the  money  in  the  "sick  side"  of  the  business — 
feature  film  production. 

Said  Roy  White  of  the  National  Assn.  of  Theatre  Owners  at  a  meeting  of  the 
regional  units  presidents  at  O'Hare  International  Tower  here  last  Thurs.  (31)  : 
"We,  the  exhibition  industry,  must  accept  the  fact  that  we  will  have  to  provide 
a  source  of  supply  on  which  we  can  depend,  a  source  that  is  loyal  and  willing  to 
commit  to  the  mutual  health  and  welfare  of  production  and  exhibition" 

"We  have  no  choice  but  to  help  ourselves,"  he  continued,  "and  I  urge  each 
exhibitor  to  in  some  way  become  actively  engaged  in  the  production  of  motion 
pictures  which  are  committed  to  the  exhibiton  industry." 

Although  White  is  pushing  for  rank  and  file  action,  he  directed  much  of  his 
effort  at  the  chiefs  of  theatre  chains.  He  challenged  those  present  who  were 
mounting  plans  to  build  additional  theatres  to  skip  or  delay  the  next  one  or  two 
and  instead  to  put  the  money  where  he  held  it  would  insure  the  viability  of  the 
exhibitors  present  and  future  investments — firm  production. 

White  said  he  felt  the  time  had  come  when  the  exhibitors  must  begin  to  build 
their  own  security  "by  developing  the  ways,  means  and  methods  of  making  and 
bringing  motion  pictures  to  a  vast,  eagerly  waiting  market  place." 

He  told  the  NATO  meeting  that  the  exhibitors  should  develop  means  whereby 
his  proposals  could  be  executed  in  a  continuing  way  that  would  "minimize  risks 
and  maximize  profits."  Also,  he  added,  in  a  way  that  would  eliminate  the  word 
"kill*'  from  the  exhibitor's  business  vocabulary  "and  obliterate  the  killer  instinct 
from  our  midst." 

White  said  that  he  viewed  the  market  place  as  being  in  some  ways  similar  to 
leadership.  "You  either  use  it  or  you  lose  it,"  he  warned.  "Our  market  place 
must  lie  satisfied,  both  qualitatively  and  quantitatively.  If  those  who  have  tra- 
ditionally been  the  leaders  in  supplying  that  market  place  do  not  accept  that 
responsibility,  they  too  will  lose  their  leadership  and  others  will  fill  the  void." 

White  said  that  the  growing  interest  of  exhibitors  as  well  as  outsiders  to 
enter  into  motion  picture  production  was  becoming  obvious,  but  he  feels  that 
the  interest  is  only  a  beginning.  He  stated  it  was  necessary  for  many  new 
sources  to  join  the  ranks  of  those  in  production,  such  as  Fuqua  Industries. 
Wometco.  Faberge.  Sherrill  Corwin.  Marvin  Goldman.  Tom  Moyer.  Bristol 
Myers.  Trans-America.  Quaker  Oats,  Gulf  &  Western.  United  Artists  Theatres, 
T.ift  Broadcasting.  Readers'  Digest  and  Famous  Players. 


[From  Variety.  Hollywood.  Calif..   Monday,  July  2.  19731 

Showbiz  Stox  Off  42%  In  Disastrous  Ist-Half  Mkt.  Drop 

(By  A.  D.  Murphy) 

The  first  six  months  of  1973  have  witner  - "i  a  major  stock  market  decline. 
which  in  showbiz  stocks  has  been  an  even  worse  disaster.  The  average  price  of 
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an  entertainment  slock,  measured  by  the  Daily  Variety  Composite  Index,  has 
fallen  by  nearly  42%,  or  just  over  $16  in  actual  numerical  value,  while  all 
broad  markel   indicators  have  declined  on  the  order  of  15%  or  less. 

Aggravating  the  general  securities  industry  slide  were  some  unique  dark 
Clouds  Cor  showbiz.  The  firm  production  group,  which  has  1st  nearly  $17  (about 
41%)  in  price  this  year  to  date,  has  undoubtedly  been  hurt,  hy  the  16-week 
writers'  strike,  which  too  visibly  telegraphed  possible  declining  telepic  revenues 
next  season. 

STOCK  INDEX  CHANGES— 1972 

June  29  vs.  June  22     June  29  vs.  May  31      June  29  vs.  Dec.  29 


Net  Percent         Net         Percent         Net         Percent 

Index  change       change       change       change       change       change 

Daily  variety: 

Composite +.52 

Film  production +.34 

Film  exhibition +.  13 

Broadcasting +1.38 

Services-equipment +.29 

NYSE +.28 

ASE -.02 

Dow  Jones — - +11.89 


+2.36 

-1.10 

-4.66 

-16.07 

-41.36 

+1.40 

-1.22 

-4.73 

-16.82 

-40.61 

+  1.15 

-.26 

-2.22 

-7.77 

+4.07 

-1.32 

-3.60 

-22. 94 

-39.  38 

+1.77 

-1.22 

-6.81 

-14.55 

-45.  56 

+.51 

-.58 

-1.05 

-9.64 

-14.95 

-.09 

-.24 

-1.06 

-4.04 

-15.33 

+1.35 

-9.70 

-1.08 

-128.31 

-12.58 

The  broadcast  group,  down  nearly  $23  in  average  price  (or  more  than  30' .  I 
since  the  year  opened,  has  been — in  its  normal  bellwether  posture — the  victim 
of  anticipated  future  recession  fears. 

The  services-equipment  sector,  off  nearly  $15,  or  47%,  since  the  year  began, 
has  in  part  reflected  coining  down  to  earth  of  the  prior  CATV  boom.  And  the 
film  exhibition  group,  down  nearly  $8,  or  40%,  since  the  end  of  1072,  continues 
its  longtime  sluggish  performance. 

INDIVIDUAL  DECLINES 

Individual  stock  price  declines  have  been,  in  some  cases,  horrendous. 

Walt  Disney  Prods,  has  fallen  about  $41  over  the  past  six  months,  while  ABC 
tumbled  15%,*  MCA  lost  13%,  Capital  Cities  Broadcasting  lost  18,  CBS  fell  17%, 
Cox  Broadcasting  is  down  12%,  Loews  off  22*4,  Metromedia  off  about  17,  RCA 
down  15%,  Taft  Broadcasting  down  31%,  Storer  off  21%,  Warners  has  plunged 
23%,  20th-Fox  4%,  Trans-America  5%,  MGM  8%,  Sony  20%,  Cartridge  TV  i  now 
filing  for  bankruptcy)  down  15%,  First  Artists  6%,  Marvin  Josephson  Associ- 
ates 7%,  CMA  214,  American  Television  and  Communications  has  fallen  17.  Cox 
Cable  10y2.  Teleprompter  17%,  Technicolor  11%,  National  General  6  and  Gulf  & 
Western  11%. 

For  the  half-year  period  in  showbiz,  107  issues  declined,  three  were  un- 
changed, and  only  two  advanced.  In  contrast  with  the  showbiz  stock  debacle, 
the  general  market's  pinch  was  lighter:  NYSE  Index  lost  less  than  $10  in  price 
(see  box),  while  Amex  Index  fell  $4.04,  proportionately  worse.  The  Dow  Jones 
Industrials  tumbled  more  than  12S  points. 

The  month  of  June  reflected  a  couple  of  market  upturns,  both  of  brief  dura- 
tion and  neither  offsetting  the  longer-term  decline  trend,  now  aggravated  by  the 
economy  and  Watergate.  Last  month  in  showbiz,  65  issues  fell,  34  rose  and  13 
ended  up  unchanged. 

Major  price  move  last  month  included  ABC  down  3,  Disney  off  11%.  Cap 
Cities  up  5  after  prior  major  slide,  CBS  down  2%,  MCA  off  1%,  National  Gen- 
eral down  +•',.  Tatt  down  7%,  Warners  off  2%.  and  MGM  off  1%.  Showbiz  av- 
erage price  loss  in  June  was  $1.10,  nearly  double  the  broader  market  decline. 

Last  week's  action  saw  51  issues  fall.  30  rise  and  2.1  hold  steady.  Major  price 
moves  last  week  included  Cap  Cities  up  3,  MCA  up  1%.  Metromedia  down  2%, 
Stover  off  1%.  Warners  also  off  1%.  CMA  up  1%,  and  UA  Theatres  up  1%.. 
Showbiz  averages  showed  somewhat  greater  increases  last  week,  though  the 
dimensions  were  small  in  all  cases. 

On  Friday  (29),  ABC  fell  11'..  Loews  dipped  1%.  and  Teleprompter  fell  1.  as 
•0;  issues  held  sleadv;  :>,  1  fell  and  32  advanced.  The  Daily  Variety  Composite  In- 
dex on  Friday  ease.]  :v  as  NYSE  Index  fell  20tf.  Amex  Index  added  ltf  but  Dow 
Jones  Industrials  lost  2.03. 

Block  action  Friday  included  RCA.  07.700  shares  traded  at  23  (closing  price 
231/,.  0ff  :;(  i,  and  Transamerica,  25, 000  in  two  blocks  at  11%  (closing  price  11%, 
up  % )  • 
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Production  Distributors 

Showbiz  Stock  Transactions 

daily  variety  index 

Composite:  +0.13-17.47 

Film  production  distributors +0.  20-21.  40 

Broadcasting +0.  16-27.88 

Film  exhibition +0.  13-8.  27 

Services  equipment +0.  02-10.  35 

10   MOST   ACTIVE   ISSUES 

1— RCA 05,200 

2— General  Electric 75,  200 

3— Eastman  Kodak 51,  800 

4— Technicolor 41,300 

5 — Westinghouse 38,  700 

6— Gulf  &  Western  (Par) 36,500 

7 — Walt  Disney  Productions 33,  500 

8— Transamerica  (UA) 29,  300 

9— Sonv  Corp 19,  000 

10—  Berkey  Photos 17,  400 

Daily  Volume:  637,800 
Week-to-Date:  3,179,600 

DOW  JONES  INDUSTRIAL:  +6.96  TO  834.64 


1974 

Sales 
(100's) 

High 

Low 

High         Low 

Close   Change 

NEW  YORK  STOCK  EXCHANGE 
Index:  +0.31-47.84    Volume:  13,240,000 
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9 

-4 
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8 

8 

-4 

7 

7 

7  .. 

53, 

54 

54 

+4 
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124 

+4 

244 

244 

244  - 

194 

19 

19 

-4 

8", 

84 

84  .. 

244 

243  s 

244 

+Ya 

6852 


AMERICAN  STOCK  EXCHANGE 
Index:  +0.52-89.36    Volume:  1,660,000 
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m 

va 
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w 
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■i% 

VA 
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1 

m 

3% 
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95/« 

W/4 

*X 

3 

VA 

6 

33,' 

14 

9V? 

1 

y? 

m 

4% 

VA 

'■Ma 
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2  A 

Wa 

8 

3*4 

2 

m 
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4 

2 

VA 

2J^ 

m 

4% 

Allied  Artists 

AIP 

Bartell  Media 

Cablecom  General 

Capitol  Industries— EMI... 

Cinema  5 

Cinerama 

CMA 

Combined  Communications. 

Cox  Cable 

Craig  Corporation.. 

Filmways 

General  Cinema  Corp 

Inflight  Services 

Loews  Wts 

Movielab 

MPO  Vid  A 

Sonderling  Broadcasting... 

Trans  Lux 

Viewlex 

Vikoa  Corp 

Warners  Pf.  C. 

Wrather  Corp 


1 

2K         2K 
No  trades 

VA-. 

5 

IS         VA 

IX  -. 

4 

2y2      2H 

2% 

-H 

1 

15%        15'  s 

No  trades 

15%  - 

16 

VA            1 

1  . 

7 

4%         4% 
No  trades 

^A 

+H 

3 

VA         VA 

VA 

-XA 

6 

2A        IX 
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-V* 

lb 

3%         VA 

VA 

-y* 

13 

W%        Ws 

9X 

+% 

14 

13A»       'Mo 

13,6 

Via 

40 

VA             5 
No  trades 
No  trades 

5%  - 

2 

VA         &4 

7% 

+y% 

3 

3         Z% 

No  trades 

3 

9 

2yg            2 

2 

-H 

11 

V/2         43^ 

4%  - 

1 

VA        VA 

m  - 

OVER  THE  COUNTER  (INDEX:  +0.20-86.24) 


Bid 


Asked 


Bid 

Change 


American  National  Enterprises y% 

American  TV  and  Communications 9>| 

American  Variety  International 4 

Artists  Enterprises  Complex 2% 

Cartridge  TV.. 01 

Chuck  Barris  Productions 2)4 

Cinecom % 

Cinemation. VA 

Comm.  Properties  Inc 2A 

Computer  Image ...  10 

F  &  B  CECO y% 

Fanfare  Corp. 05 

First  Artists  Productions.. __ VA 

Floyd  Enterprises VA 

Four  Star.. % 

GRTCorp \% 

Grove  Press. lA 

Image  Systems. VA 

Integrity  Entertainment VA 

lota  Industries A 

King  International 2*4 

Lin  Broadcasting 4% 

Lion  Country  Safari 234 

MJA(IFA). VA 

Media  Creations A 

Music  Fair  Enterprises VA 

NTA M 

A.  C.  Nielsen 14% 

Pay  TV  (TECO).... VA 

Rank  Organization V>i 

Realty  Equities 05 

Scripps  Howard  Broadcasting 16 

Sea  World 9% 

Subscription  TV__ %A 

UA  Cablevision 534 

UA  Theatres 6'4 

Wallichs  Music _ 3s 

Walter  Reade  Organization _ % 


V4 

1034  +lA 

*H  - - 

3 

.05 

2?4  

1      

2H 

2% 

.25 

%          +-26 
.20 

r. 

7U  +H 

IX — - 

VA  -—. 

H - 

VA 

m 

i    

2A 

5                +H 
VA 

m       -k 
% 

VA 

A  - 

15%  -A 

5      

6      

.15  

16:i,   

10J-8    

IX — 

VA  

VA  

% 


(Information  on  all  securities  available  from  John  Sebastian,  of  Paine,  Webber,  Jackson  &  Curtis,  (218)  872-0600 
or  981-3000,  who  provides  the  quotes.) 


6853 


Showbiz  Stock  Transactions 

daily  variety  index 
Composite:  No  change:  19.20 

Film  Production  Distributor +0.  03-23.  55 

Broadcasting —0.  11-30.  55 

Film  Exhibition +0.  29-9.  12 

Services-Equipment —0.  13-11.  37 

10  MOST  ACTIVE  ISSUES 

1— Walt  Disney  Productions 77,  900 

2— General  Electric 74,  900 

3 — Westernghouse 60,  400 

4— Eastman  Kodak 58,  100 

5— RCA 45,600 

6— Capitol  Industries— EMI 42,  100 

7— Sonv  Corp 34,  700 

8— Cox  Broadcasting 31,  200 

9— Transamerica  (UA) 24,  700 

10— Norton  Simon  Inc 21,  800 

Daily  Volume:  677,700 
Week-to-Date:  677,700 

DOW  JONES  INDUSTRIALS:  +2.89  TO  881.02 


1974 

Sales 
(100's) 

High 

Low 

Close 

High         Low 

Change 

NEW  YORK  STOCK  EXCHANGE 
Index:  +0.13-52.16    Volume:  10,530,000 

28  21%    ABC. 70 

4%  3%    Ampex 45 

8%  6%    Avco  (Embassy). 30 

25%  20        Bell  &  Howell 63 

11  8,%    Berkey  Photos 31 

39  28%    Capital  Cities  Communications 1 

3%  2%    Chris  Craft __ 44 

35  25        CBS. _ 135 

4%  2%    Columbia  Pictures  Industries 24 

19%  15        Cox  Broadcasting 312 

53%  35%    Walt  Disney  Productions 779 

36  29%    Dun  &  Bradstreet  (Corinthian  Boarding) 40 

116%  96%    Eastman  Kodak 581 

3  2%    EMI 37 

10%         8%    Foote,  Cone,  Belding 5 

10%  6%    Fuqua  (Martin  Gulf  States  Theatres).. 119 

65  52%    General  Electric 749 

17%  13%    General  Tire  (RK0  General). 65 

29%  22%    Gulf  &  Western  (Paramount) 93 

7%         5%    Gulf  &  Western  Wts 81 

23%  17        Loews  Corp 63 

7%         6%    Madison  Square  Garden 9 

4J4         2%    Mattel  Inc.. 101 

25  19%     MCA 4 

11%         8%    Meredith 4 

15%         9J4    MGM 12 

10%         7%    Metromedia... 40 

16%  13        Norton  Simon  Inc 218 

19%  13%    Pickwick _ _ 5 

21%  17%    RCA 456 

2%         1%    Republic  Corp.. 157 

29%  20%    Sony  Corp... 347 

17%  13       Storer  Broadcasting. _ 9 

25  19%    Superscope 57 

21%  16%    Taft  Broadcasting 18 

8%         6%    Technicolor.... 84 

8%         4       Teleprompter.. 63 

12  9%    Thompson  (J  Walter  )  Co 24 

10%         8%    Transamerica  (United  Artists) 247 

9%         5%    20th  Fox _. 38 

7%         4%    Viacom  International. 24 

18%         9%    Warner  Communications  (WB) 39 

54  19%    Warners  Pf.  D 3 

26  2034    Westinghouse  (Group  W) 604 

10%         8%    Wometco  Enterprises 10 

31%  19%    Zenith 120 


26 

4% 

7% 
22 
10 
36% 

4% 
34% 

3!  4 

17% 

50% 

33% 

117% 

2% 
10% 

9% 
56% 
16%' 
26% 

6% 
21% 

6% 

3 

22% 
10% 
13% 

9% 
16% 
18 
20% 

2% 
27% 
16% 
20% 
19% 

7% 

5% 
10 

9% 

9 

6% 
15% 
29% 
22 

9% 
29% 


25% 

4% 

7 
21% 

9% 
36% 

3% 
34 

3% 
17 

49% 
33% 
112 

2% 
10% 

9% 
54% 
16% 
26% 

6% 
21 

6% 

2% 
22% 
10% 
13% 

9% 
16% 
17% 
19% 

2% 
26% 
16% 
20% 
18% 

7 

5% 

9% 

9% 

8% 

6% 
15 

29% 
21% 

9% 
28% 


25%  -% 

4% 

7  -% 

21%  -% 

10  -% 

36%  +% 

4  -% 

34  -% 

3% 

17  -% 

50  -% 

33J^  -% 

117%  +3% 

2%  -% 

10%  -% 

9%  -% 

56%  +1% 

16%  -% 

26%  +% 

6,%  +% 

21%  +% 

6%  -% 

2%  -% 

22%  -% 

10%      

13%  -% 

9ks  -% 
16%  -% 
17%  -% 
20% 

2%  +% 
27%  +% 
16%  -% 
20%  -% 
18%         -% 

7% 

5% 

10      

9%         -% 

8% 

6%  +% 

15% 

29%  -% 

22  +% 

9%  +% 

29%         +% 


6854 


AMERICAN  STOCK  EXCHANGE 
Index:  —0.65-98.39    Volume:  1,540,000 
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2 

IK 

1 

4 

2 

m 

2V? 

m 

VA 

Allied  Artists 

AIP 

Bartell  Media     . 

Cablecom  General 

Capitol  Industries — LMI 

Cinema  5 

Cinerama 

CMA 

Combined  Communications. 

Cox  Cable _ 

Craig  Corp... 

Film  ways 

General  Cinema  Corp 

Inflight  Services. 

Loews  Wts. 

Movielab    

MPO  Vid  A. 

Sonderling  Broadcasting... 

Trans  Lux 

Viewlex 

Vikoa  Corp 

Warners  Pt  C. 

Wrather  Corp 
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No 

trades 
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\*A 
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m 

-K 

No  trades 

21 
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15X 
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2% 
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No 
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trades 
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2H 
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3 
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12 
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1% 

234/ 
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Vi 
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OVER  THE  COUNTER-lndex:-0.10-95.35 


Bid 


Asked 


Bid 
change 


American  National  Enterprises y% 

American  TV  and  Communications _ 12 

American  Variety  International 31, 

Artists  tnterprises  Complex 3', 

Cartridge  TV .05 

Chuck  Barris  Productions 2'4 

Cinecom _. _ ', 

Cinemation lj| 

Comm  Properties  Inc 3 

Computer  image 1J^ 

F  &  B  CECO. y2 

Fanfare  Corp .05 

First  Artists  Productions 2 

Floyd  Enterprises 1)4 

Four  Star % 

GRTCorp. \% 

Grove  Press... XA 

Image  Systems 1}-!* 

Integrity  Entertainment 134 

lota  Industries H 

King  International 2V% 

Lin  Broadcasting.. _ 5;l s 

Lion  Country  Safari 3 

MJA(IFA) W2 

Media  Creations.  _. % 

Music  Fair  Entertainment. 7A 

NTA          _ — .  Va 

A  C  Nielsen... 22'i 

Pay  TV  (TECO) 4*4 

Polly  Bergen  Co. - H 

Rank  Organization -— — -  6\ 

Realty  Equities !  i 

Scripps  Howard  Broadcasting -- 16J3 

Sea  World _. -... - 12 

Subscription  TV % 

UA  Cablevision.. - 53-i 

UA  Theatres - ---- 6'. 

Wallichs  Music - --- 

Walter  Reade  Organization.. --- - M 


V4    

13  +H 

4        

V>A  +!4 

.15 

2%    

1 

2H    

m  +h 

2       

'Me 

.20 

2y2  +H 

w%  +y8 

m  ~~. 

2  -y8 

K  +% 

1%   

2y2  

l      

2% 

53.,  -li 

V4  +Vs 

9J*    

1 

l'i  -y% 

y2 

22*i 

sy2  -x 

i     

7        

y2 

i7ji  

\2V2  -14 

y%  -x 

V4    -- 

w 

H    

H    - 


(I  nformation  on  all  securities  available  from  John  Sebastian,  of  Paine,  Webber,  Jackson  &  Curtis,  (213)  872-0600  or  981- 
3000,  who  provides  the  quotes.) 


6855 

Showbiz  Stock  Transactions 

daily  variety  index 

Composite:  +0.10-18.36 

Film  Production  Distributors +0.  06-22.  70 

Broadcasting +0.  36-28.  71 

Film  Exhibition -0.  09-  8.  98 

Services  Equipment +0.  05-10.  98 

10  MOST  ACTIVE  ISSUES 

1 — Westinghouse 150,  600 

2— Walt  Disney  Productions 95,  200 

3— RCA 76,200 

4— General  Electric 70.  300 

5— Teleprompter 35,  400 

6— Sony  Corp 34,  000 

7— Norton  Simon  Inc 28,  100 

8 — -Warner  Communications 25,  500 

9 — Transamerica 25.  100 

10— Bell  &  Howell 22,  800 

Daily  Volume:  874,800 
Week  to  Date:  2,387,800 

DOW  JONES  INDUSTRIALS:  +3.91  TO  863.42 
NEW  YORK  STOCK  EXCHANGE  (Index:  +0.22  to  51.64    Volume:  18,730,000) 


1974 


High 

Low 

31.4 

19 

6 

3 

16 

64 

564 

20 

224 

74 

62^ 

284 

64 

24 

52 

254 

BVa 

24 

404 

14 

1234 

354 

414 

294 

1514 

964 

5 

24 

134 

84 

204 

6 

754 

55 

284 

124 

254 

214 

114 

34 

48 

164 

9 

5 

144 

24 

341 1 

18 

204 

84 

24 

74 

32  4 

64 

42 

164 

514 

134 

394 

164 

44 

14 

57'4 

204 

44 

124 

334 

164 

584 

154 

194 

64 

344 

3J  , 

244 

94 

174 

84 

124 

5 

20 

44 

394 

9 

54 

194 

474 

21 

194 

74 

56 

23 

Sales 
(100's) 


High        Low      Close     Change 


ABC 53 

Ampex 67 

Avco  (Embassy) 78 

Bell  &  HowelL 228 

Berkey  Photos. 174 

Capital  Cities  Communications 164 

Chris  Craft 40 

CBS 120 

Columbia  Pictures  Industries 30 

Cox  Broadcasting ... 89 

Walt  Disney  Productions 952 

Dun  &  Bradstreet  (Corinthian  Broadcasting) 50 

Eastman  Kodak 116 

EMI 9 

Foote,  Cone,  Belding 7 

Fuqua  (Martin  Gulf  States  Theatres). 111 

General  Electric 703 

General  Tire  (RKO  General) 111 

Gulf  &  Western  (Paramount) 105 

Gulf  &  Western  Wts 34 

Loews  Corp 103 

Madison  Square  Garden 

Mattel,  Inc    178 

MCA 13 

Meredith 3 

MGM. 19 

Metromedia r 86 

Norton  Simon,  Inc... 281 

Pickwick.. 23 

RCA 766 

Republic  Corp... 76 

Sony  Corp 340 

Storer  Broadcasting... 114 

Superscope 44 

Taft  Broadcasting 167 

Technicolor 51 

Teleprompter,. 354 

Thompson  (J.  Walter)  Co 29 

Transamerica  (United  Artists) 251 

20th  Fox 55 

Viacom  International 14 

Warner  Communications  (WB) 255 

Warners  Pf.  D 

Westinghouse  (Group  W) 1,506 

Wometco  Enterprises.. 8 

Zenith 143 
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24 -- 

94  +4 

84  +4 
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15  -4 

254  -4 

57, 

204  +4 

34        +Vs 
234        +J4 

104        +4 
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84  - 
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164 — 

20  -4 

14 - 
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18 
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10  -4 
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6  -4 
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234       +14 

9  -4 

294        -4 


6856 


AMERICAN  STOCK  EXCHANGE  (Index:  +0.91  to  97.37    Volume:  2,425,000) 


AX  Wa  Allied  Artists 

v/s  m  AIP 

V/2  1%  Bartell  Media 

814  2Va  Cablecom  General 

\2%  6%  Capitol  Industries— EMI... 

5X  IX  Cinema5 

2  %  Cinerama 

ty2  3  CMA 

44  13^  Combined  Communications. 

31?i  614  Cox  Cable 

6%  2%  Craig  Corp 

5%  2%  Filmways 

37]4  7  General  Cinema  Corp 

314  5Ae  Inflight  Services.. 

19'4  514  Loews  Wts 

114  114  Movielab... 

V4  2  MPOVidA.... 

16%  7%  Sonderling  Broadcasting... 

10%  2  Trans  Lux... 

514  Me  Viewlex. 

9H  V/g  VikoaCorp 

14  2%  Warners  Pt  C 

16%  3%  WratherCorp. 
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19 

m 
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■m 

19 

*X 
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3K 
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/ 

IX 

IX 

14 

3 

■2% 

95 

6% 

6 

No  trades 

3%        -X 

1H        +% 
3  -% 

14% 

2X        -% 

1% 

SK 

11  +% 

10  +14 

2%         +% 

5%      +x 
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S* — 

5H        -X 
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2X 

8%  —X 

3X  +X 

IX  +X 

3  +X 

6  -X 


(OVER  THE  COUNTER  INDEX:  +0.95  TO  94.06) 


Bid 


Asked 


Bid 
change 


American  National  Enterprises. % 

American  TV  and  Communications.. _ _ 14M 

American  Variety  International. \14 

Artists  Enterprises  Complex .  2% 

Cartridge  TV_. _. _ _ 05 

Chuck  Sarris  Productions. 2X 

Cinecom. X 

Cinemation 1% 

Comm  Properties  Inc 2X 

Computer  Image _ 1 

F&  B/CECO. y2 

Fanfare  Corp 05 

First  Artists  Prods 1% 

Floyd  Enterprises 6% 

Four  Star y2 

GRTCorp.. \% 

Grove  Press % 

Image  Systems si 

Integrity  Entertainment IX 

lota  Industries % 

King  International- 2li 

Lin  Broadcasting 43-i 

Lion  Country  Safari. \H 

MJA(IFA). _. 8 

Media  Creations.. % 

Music  Fair  Enterprises ._ % 

NTA X 

A  C  Nielsen... 283{ 

PayTV(TECO) 4 

Polly  Bergen  Co 6X 

Rank  Organization.. 6X 

Realty  Equities % 

Scripps  Howard  Broadcasting 16 

Sea  World.... 97^ 

Subscription  TV % 

UA  Cablevision 4?s 

UA  Theatres.... 7 

Wallichs  Music X 

Walter  Reade  Organization 


IX  -X 

KH  -X 

IX 

2X  -X 

.15 

3 

1      

m 

2% 

IX 

Vs  -.- 

.20 

2%  -V, 
IX — 

% 

1% 

% 

IX 

2X  +X 

\y% 

2%  +X 

5V8 

2X  

9 

\X  -X 

\x 

X --.. 

2\X 

5      

6% 

6X  -X 

% 

1634 — - 

10H  +Vi 

IX         +x 

*%        +x 

IX  -X 


% 


(Information  on  all  securities  available  from  John  Sebastian,  of  Paine,  Webber,  Jackson  &  Curtis,  (213)  872-0600  or 
981-3000,  who  provides  the  quotes  ) 


6857 

Showbiz  Stock  Transactions 
daily  variety  index 

Composite:  -0.13-18.42 

Film  Production  Distributors +0.  12-22.  68 

Broadcasting -0.  34-27.  73 

Film  Exhibition -0.  06-8.  81 

Services  Equipment —0.  28-12.  05 

10  MOST  active  issues 

1 — Warner  Communications 112,  800 

2— Warners  Pf.  C 79,400 

3— Westinghouse 71,  500 

4 — Norton  Simon  Inc 66,  600 

.5— 20th-Fox 63,  300 

6— Sony  Corp 62,800 

7— Loews  Wts 45,900 

8— RCA 45,000 

9— Eastman  Kodak 42,  500 

10— General  Electric 34,  500 

Daily  Volume:  931,800 
Week-to-Date:  1,760,800 

DOW  JONES  INDUSTRIALS:— 0.69-852.32 

NEW  YORK  STOCK  EXCHANGE 
Index:— 0.06-51.33    Volume:  12,860,000 


1974 


High 


Low 


Sales 
(100's) 


High 


Low      Close     Change 


3H4 
64 
16 

5634 
226/g 
62  4 
64 
52 

94 

404 

1234 
414 

151% 
5 

13?^ 
203^ 
7534 
2834 
25^ 

114 
48 
9 

144 
34 1  i 

204 
24 

324 
42 

51ki 
394 
44 
574 
44 

334 
584 
19i4 
3414 
2434 
174 

124 

20 

394 
54 


1938 
56 


19  ABC 134 

3        Ampex 248 

64    Avco  (Embassy) _ _ _ 74 

20  Bell  &  Howell 43 

7?4    Berkey  Photos _._ 40 

284    Capital  Cities  Communications 2 

24    Chris  Craft 48 

25^    CBS 97 

24    Columbia  Pictures  Industries 42 

14        Cox  Broadcasting. 34 

354    Walt  Disney  Productions 316 

29?4    Dun  &  Bradstreet  (Corinthian  Broadcasting) 46 

1014    Eastman  Kodak.... 425 

234    EMI 19 

84    Foote,  Cone,  Belding 6 

6        Fuqua  (Martin  Gulf  States  Theatres) 26 

55       General  Electric ._ 345 

124    General  Tire  (RKO  General). 60 

214    Gulf  &  Western  (Paramount) 115 

3J4    Gulf  &  Western  Wts 52 

163/6    Loews  Corp _ 233 

5        Madison  Square  Garden 9 

24    Mattel  Inc.. _ 103 

18        MCA 10 

84    Meredith 2 

714    MGM .  8 

634    Metromedia 34 

164     Norton  Simon,  Inc 666 

134    Pickwick 15 

164    RCA 450 

14    Republic  Corp. 52 

204    Sony  Corp 628 

124    Storer  Broadcasting 20 

164    Superscope 55 

154    Taft  Broadcasting 36 

64    Technicolor 17 

34    Teleprompter 294 

9?4    Thompson  (J.  Walter)  Co.... 8 

84    Transamerica  (United  Artists) 294 

5       20th-Fox 633 

44    Viacom  International 36 

9       Warner  Communications  (WB) 1,128 

194    Warners  Pf.  D 33 

234    Westinghouse  (Group  W) 715 

74    Wometco  Enterprises 1 

23       Zenith 103 


24 '4 

234 

144 

+4 

44 

44 

44 

+4 

84 

74 

84 

+4 

234 

224 

224 

+4 

93/s 

94 

94  - 

2834 

2834 

28?4 

-4 

3?4 

34 

334  . 

274 

274 

274 

+4 

34 

34 

34 

+4 

184 

1734 

17?4 

-4 

4434 

434 

444 

+4 

324 

31 

314 

-4 

11134 

1094 

110 

-1 

234 

24 

24 

-4 

94 

94 

94 

-4 

834 

834 

84  - 

604 

594 

604 

+14 

163/6 

16 

164 

-4 

244 

244 

244  - 

54 

54 

54 

-4 

214 

2034 

204 

+4 

74 

74 

74  - 

4 

34 

34  - 

224 

214 

224 

+1 

11 

11 

11 

+4 

104 

1034 

104  - 

84 

84 

84  - 

164 

144 

144 

-14 

19 

184 

184 

-4 

184 

1834 

184 

-4 

134 

14 

14 

-4 

27 

264 

27 

+1 

154 

144 

144 

-4 

2134 

20-4 

21 

-4 

19 

184 

184 

-4 

74 

7 

74  - 

64 

64 

64 

-4 

114 

114 

114 

+4 

10  4 

94 

10 

+4 

64 

64 

64 

-4 

64 

64 

64 

-4 

184 

174 

174 

-4 

364 

34 

344 

-1 

234 

234 

234 

-4 

94 

94 

94 

+4 

284 

274 

284 

+4 

6S58 

AMERICAN  STOCK  EXCHANGE 
I  ndex :— 0.08-96.83    Volume :  2,365,000 


3' 5 
8;< 

r* 

44 
3P. 

6  , 

37' 4 
19-4 

r- 

16\ 
10-. 

5H 

14 
16'* 


r. 

3:.. 
1  - 
1% 
6s  s 

3 

13', 
6\ 
2:< 

r. 

2 

75s 
2 

p. 

37£ 


Allied  Artists 33 

AIP 

Bartell  Media.. 39 

Cablecom-General 10 

Capitol  Industries— EMI _ 

Cinema  5 1 

Cinerama 25 

CMA 39 

Combined  Communications 2 

Cox  Cable 7 

Craig  Corp 19 

Filmways 21 

General  Cinema  Corp 38 

Inflight  Services 44 

Loews  Wts 459 

Movielab 8 

MPO  Vid  A ._ 1 

Sonderling  Broadcasting 1 

Trans  Lux 1 

Viewlex 11 

Vikoa  Corp ._ 4 

Warners  Pt.  C _ 794 

Wrather  Corp 24 


No 


2'4 

3;, 
No 

2^4 
1>4 

6j| 

IP, 

•5', 
6'I 

834' 

3-, 

r . 


3*4 

Trades 
VA 

Trades 

1   - 

IP  s 
12V* 

2', 

I 
IP. 

"ic 

■  i 

3  , 

IH 

3'  , 

5-: 

6jJ 


3-\ 

2', 
3', 


-', 


—       ^ 


2  . 
■ 

11  j 

12  j 

2%i  .... 

IP. 

- 

-■• 





1 

3-j 
6 

6;, 


OVER  THE  COUNTER— INDEX:— 0.46-94.56 


Bid 


Asked 


Bid 
cha  ige 


American  National  Enterprises J* 

American  TV  and  Communications 16 

American  Variety  International P4 

Artists  Enterprises  Complex 21 2 

Bantam  Books 19 

Cartridge  TV Ms 

Chuck  Barris  Productions _ _ 25j 

Cinecom :4 

Cinemation 1 

Communication  Properties  Inc 3*4 

Computer  Image \H 

F  &  B  CECO. '.. 

Fantare  Corp .05 

First  Artists  Productions _ P. 

Floyd  Enterprises 5T, 

Four  Star.. ] .- 

GRTCorp Ps 

Grove  Press.. 

Image  Systems 

Integrity  Entertainment 

lota  Industries.. _ 

King  I  nternational - 1 H 

Lin  Broadcasting 5J .. 

Lion  Country  Safari _ 2 % 

MJA(IFA). _ IX 

Media  Creations 1 

Music  Fair  Enterprises.. 1 

NTA  T4 

A.C.  Nielsen    - —  2P$ 

Pay  TV(TECO).. - -  3:4 

Polly  Bergen  Co.. P  t 

Rank  Organization 6't 

Realty  Equities -  !s 

Scripps  Howard  Broadcasting P1  i 

Sea  World - 107s 

Subscription  TV. M 

UA  Cablevision 5l* 

UA  Theatres - 7 

Wallichs  Music H 

Walter  Reade  Organization 


V2 

17  -; 

2 

3      

20!^ 





. 

p; 

35s  -H 



.20*  :::::::::: 

+:? 

p.- 

p. 

2>  - 

1 

2-4 

5i'.  



834 

1    .  -      . 

2p; 

J!4  

2«-4 

6K 

16-- ; " 

1P<          -Hi 
1      

5j;        -a 
IVi 


(Irformation  on  all  securities  available  from  John  Sebastian,  of  Paine,  Webber,  Jackson  &  Curtis,  (213)  8"-060O 
or  981-3000,  wt-o  provides  the  quote:.) 


6S59 

Showbiz  Stock  Transactions 

daily  variety  index 

Composite:  +0.48-16.22 

Film  Production  Distributor +0.  34-18.  95 

Broadcasting +0.  91-27.  15 

Film  Exhibition +0.  52-7.  90 

Services  Equipment +0.  28-9.  48 

10  MOST  ACTIVE  ISSUES 

1— Westinghouse 125,  600 

2— General  Electric 110,  400 

3— Walt  Disney  Prods 94,  500 

4— Transamerica  (UA) 87,  000 

5— RCA 82,800 

6— Eastman  Kodak 80,  600 

7— Sony  Corp 70,  000 

8— Norton  Simon  Inc 66,  700 

9— CBS 57,400 

10— Teleprompter 56,  400 

Daily  volume:  1,487,  000 
Week-to-Date:  3,  777,  100 

DOW  JONES  INDUSTRIALS:  +13.45-851.01 

NEW  YORK  STOCK  EXCHANGE 

Index:  +1.05-51.85    Volume:  22,630,000 


1973 


High 

Low 

31% 

19 

6% 

3 

16 

6% 

56% 

20 

22% 

/% 

62% 

30 

s% 

z% 

52 

25% 

9% 

2'4 

40.' 2 

14 

123% 

W/2 

41% 

32 

151% 

103% 

5 

2% 

13>| 

8% 

20% 

6 

75% 

55 

28% 

12% 

25% 

21% 

11% 

3% 

48 

16% 

9 

5 

14% 

2% 

34'4 

18 

20% 

8% 

24 

/% 

32% 

6% 

42 

16% 

51% 

13% 

39' 8 

16% 

4% 

!'4 

b7'4 

22'4 

44 

12% 

33% 

16% 

58% 

15% 

19% 

t'% 

34  >-2 

3% 

2434 

9% 

17% 

8% 

12% 

5 

20 

4% 

39% 

9 

54 

19% 

47% 

24U 

19% 

m 

56 

23 

Sales 
(100's) 


High        Low      Close     Change 


ABC 

Ampex 

Avco  (Embassy) 

Bell  &  Howell. 

Berkey  Photos 

Capital  Cities  Communications 

Chris  Craft 

CBS 

Columbia  Pictures  Industries 

Cox  Broadcasting 

W3lt  Disney  Productions 

Dun  &  Bradstreet  (Corinthian  Broadcasting) 

Eastman  Kodak 

EMI... 

Foote,  Cone,  Belding 

Fuqua  (Martin  Gulf  States  Theatres) 

General  Electric 1, 

General  lire  (RKO-General). 

Gulf  &  Western  (Paramount). 

Gulf  &  Western  Wts 

Loews  Corp „ 

Madison  Square  Garden 

Mattel,  Inc _ 

MCA 

Meredith 

MGM 

Metromedia 

Norton  Simon,  Inc 

Pickwick 

RCA 

Republic  Corp 

Sony  Corp 

Storer  Broadcasting 

Superscope 

Taft  Broacicasting_ 

Technicolor 

Teleprompter _._ 

Thompson  (J.  Walter)  Co 

1  ransamerica  (United  Artists) 

20th-Fox 

Viacom  International 

Warner  Communications  (WB) 

Warner  Pf.  D_. 

Westinghouse  (Group  W) 1, 

Wometco  Enterprises 

Zenith 


244 

22% 

22% 

22% 

+% 

33 

3% 

3% 

3% 

+% 

232 

6% 

6% 

6%  . 

90 

21% 

21% 

21% 

+% 

129 

8% 

8% 

8% 

+% 

80 

33% 

32 

33% 

+1% 

148 

2% 

2 

2%  . 

5/4 

26% 

25% 

25% 

-% 

162 

2% 

2% 

2%  . 

20b 

16% 

15% 

16% 

+% 

945 

48'^ 

45 

46% 

+2% 

3/ 

33% 

32% 

32%  . 

806 

116% 

114% 

116% 

+4% 

136 

2% 

2% 

2% 

+% 

3 

8% 

8% 

8% 

+% 

234 

7 

6% 

6% 

+% 

104 

62% 

61% 

62% 

+2% 

108 

13% 

13% 

13% 

-% 

102 

23% 

23J8 

23%  . 

148 

6 

5% 

6 

+% 

215 

19% 

18% 

18% 

+1% 

3/ 

7% 

7% 

7%  . 

322 

2% 

2% 

2% 

-% 

44 

18% 

18 

18% 

+% 

31 

8% 

8% 

8% 

-% 

48 

8% 

8 

8% 

+% 

1/4 

8 

7% 

8 

+% 

66/ 

17% 

16% 

16%  . 

120 

15% 

14% 

15% 

+1% 

828 

19% 

18% 

18% 

+% 

1/0 

l'i 

1% 

1% 

-% 

/oo 

28% 

27% 

28% 

+2% 

20/ 

13% 

12% 

13 

+% 

20/ 

23% 

21 

21 

-% 

18/ 

17% 

16% 

16% 

+% 

32b 

7 

6% 

7 

+% 

564 

4 

3% 

3% 

+% 

11 

9% 

8% 

9% 

+% 

8/0 

9% 

8% 

9% 

+% 

136 

5% 

5% 

5% 

+% 

85 

4% 

4% 

4% 

+% 

249 

10% 

10% 

10% 

+% 

9 

21% 

20% 

21 

+1 

,2bb 

26% 

26% 

26% 

+% 

lb 

8% 

8% 

8% 

+% 

2bb 

26 

25  ■ 

25% 

+% 

6860 


AMERICAN  STOCK  EXCHANGE 
Index:  +1.89-88.18    Volume:  4,180,000 


4!4  1%  Allied  Artists 113 

5%  3%  AIP 

3%  1%  Bartell  Media 23 

8%  2%  Cablecom  General- 15 

4J4  1%  Allied  Artists 113 

5%  m  AIP . 

IV2  1%  Bartel!  Madia 23 

8%  2%  Cablecom  General 15 

12%  6%  Capitol  Industries 20 

5%  2  Cinema  5 16 

2  %  Cinerama 228 

9%  3  CMA 16 

44  \y/%  Combined  Communications .  39 

31%  6%  Cox  Cable 5 

6%  2%  Craig  Corporation _ 93 

5%  2%  Filmways 22 

37'4  7  General  Cinema  Corp 64 

3%  'Me  Inflight  Services. 88 

19'i  5%  Loews  Wts._ 303 

1%  1%  Movielab 5 

4%             2  MPOVidA 11 

16%  7%  Sonderling  Broadcasting 9 

10%  Z%  Trans-Lux 20 

5%  iMs  Viewlex 106 

9%  1%  VikoaCorp. 76 

14  2%  Warners  Pf.  C... 201 

16%  3%  WratherCorp 14 


3% 


No 


VA 

2 

3% 


No 


1% 
2 

6% 
1% 
1% 

nx 

8% 

1% 

VA 
W% 

% 
% 

2 

VA 

2% 

1 

2 

2% 

4% 


3 
trades 
VA 

m 

3 
trades 
1% 
VA 
6% 
VA 
1 

Vi 
10% 
7% 
1% 
3% 
7% 
% 
5 

% 
VA 
7% 
2% 

% 
VA 

2% 

4  " 


3% 


■y% 


1% 

VA        -% 

3%      -y% 

VA  ... 

VA  -H 
6% 

VA         -% 

3K :::::::: 

10%  -% 
8        +% 

i%     +% 

3% 

8%       +1', 

%  -Ha 
5%         +% 

%  -H 
1%  -% 
7%  -% 
2%  +% 
1  +lA 

VA 

VA  +% 
4%         +%. 


OVER  THE  COUNTER-INDEX:  +1.06-91.25 


Bid 


Asked 


Bid 
Change 


American  National  Enterprises... % 

American  TV  and  Communications 9% 

American  Variety  International 2 

Bantam  Books 24'i 

Cartridge  TV _. % 

Chuck  Barris  Productions 2% 

Cinecom... 0.01 

Cinemation % 

Comm.  Properties  Inc _ 2% 

Computer  Image 1% 

F  &  B/CECO _ % 

Fanfare  Corp 0.  01 

First  Artists  Productions VA 

Floyd  Enterprises 61 , 

Four  Star y2 

GRT  Corp % 

Grove  Press % 

Image  Systems % 

Integrity  Entertainment. 1% 

lota  Industries % 

King  International 1% 

Lin  Broadcasting. 4 

Lion  Country  Safari Hi 

MJA(IFA) 7% 

Media  Creations 1% 

Music  Fair  Enterprises % 

NTA      0.15 

A.  C.  Nielsen _. 26% 

Pay  TV(TECO)  2 

Polly  Bergen  Co, 2 

Rank  Organization. 8 

Realty  Equities Me 

Scripps  Howard  Broadcasting. 14% 

Sea  World 11% 

Subscription  TV % 

UA  Cablevision. 3% 

UA  Theatres. 63, 

Wallichs  Music % 

Walter  Reade  Organization % 


% 

10%  -Yi 

3 

25  +% 

Mo  +Mo 

2%  -% 

Me  

1% 

2% —  - 

1%  — - 

% 

0.10 

1%             -% 
6% 

%  ----- 

% 

%  - 

1>4     - — 

2% 

% 

2\  

4%  +H 

2      

8% --- 

VA  +\i 

%  -% 

.  30  -0.  03 

26%         +2 

3      

2% 

8%       +y* 

'4 

15M> -- 

12%             +% 
1      

4% 

7%             +h 
% 

%  -- 


(Information  on  all  securities  available  from  John  Sebastian,  of  Paine,  Webber,  Jackson  &  Curtis,  (213)  872-0600- 
or  981-3000.  who  provide  the  quotes.) 


6861 

Showbiz  Stock  Transactions 

daily  variety  index 

Composite :  -  0.32-17.45 

Film  Production  Distributors 0.  19-20.  73 

Broadcasting 0.  76-28.  82 

Film  Exhibition +0.  05-6.  99 

Services  Equipment —  0.  31-10.  97 

10  MOST  ACTIVE  ISSUES 

1— Walt  Disney  Productions 157,  900 

2— Teleprompter 118,  900 

3— RCA 75,600 

4— Eastman  Kodak 75,  000 

5— Westinghouse 68,  900 

6 — Capital  Cities  Broadcasting 64,  200 

7 — Columbia  Pictures  Industries 63,  700 

8— General  Electric 63,  600 

9— Transamerica  (UA) 49,  900 

10— Norton  Simon  Inc 39,  400 

Daily  Volume:  1,151,200 
Week-to-Date:  4,811,400 

DOW  JONES  INDUSTRIALS:— 4.67-835.11 
NEW  YORK  STOCK  EXCHANGE 
Index:— 0.17-51.88    Volume:  18,870,000 


1974 


High 

Low 

314 

21 

64 

34 

16 

3 

56*4 

224 

224 

9 

624 

35 

64 

24 

52 

264 

94 

24 

404 

15 

123'4 

404 

44 

32U 

151M 

1144 

5 

3M 

13% 

84 

204 

84 

755g 

55 

2SH 

13 

253-£ 

214 

114 

34 

48 

194 

9 

5 

WA 

34 

344 

184 

204 

94 

24 

124' 

324 

74 

42 

194 

514 

18 

394 

184 

4.4 

14 

574 

284 

44 

13 

33,4 

164 

584 

17 

34^ 

4 

24?i 

10 

17^ 

84 

12- s 

5 

20 

44 

39'  £ 

104 

54 

224 

474 

294 

194 

84 

56 

284 

Sales 
(100's) 


High 


Low      Close     Change 


ABC 153 

Ampex 120 

Avco  (Embassy) 102 

Bell  &  Howe 51 

Berkey  Photos 79 

Capital  Cities  Communications 642 

Chris  Craft 50 

CBS 232 

Columbia  Pictures  Industries 637 

Cox  Broadcasting 21 

Walt  Disney  Productions 1,  579 

Dunn  &  Bradstreet  (Corinthian  Broadcasting) Ill 

Eastman  Kodak 750 

EMI _.  16 

Foote,  Cone,  Belding 4 

Fuqua  (Martin-Gulf  States  Theatres) _  95 

General  Electric 636 

General  Tire  (RKO-General) 189 

Gulf  &  Western  (Paramount) 137 

Gulf  &  Western  Wts ..__ 257 

Loews  Corp 112 

Madison  Square  Garden 29 

Mattel  Inc 104 

MCA 4 

Meredith 2 

MGM 27 

Metromedia 48 

Norton  Simon  Inc 394 

Pickwick. _ 18 

RCA 756 

Republic  Corp 92 

Sony  Corp 84 

Storer  Broadcasting 

Superscope 9 

Taft  Broadcasting __ 33 

Teleprompter 1, 189 

Thompson  (J.  Walter)  Co 46 

Transamerica  (Unitsd  Artists) 499 

20th  Fox 214 

Viacom  International _._  58 

Warner  Communications  (WB) 198 

Warners  Pf.  D. 5 

Westinghouse  (Group  W) 689 

Wometco  Enterprises 20 

Zenith 182 


234 

224 

223/s 

-H 

44 

34 

34 

-a 

84 

8 

84 

-4 

25 

24 

24?4 

-4 

104 

93  i 

9?4 

-H 

3834 

354 

354 

-3 

24 

24 

24 

-4 

284 

2734 

28      . 

34 

24 

3 

-H 

1634 

154 

16      . 

464 

44 

4434- 

-m 

364 

354 

36 

+14 

119 

1164 

1164 

-34 

m 

34 

34  - 

94 

94 

94 

+34 

84 

8 

8 

-4 

64 

624 

633i 

+14 

1434 

1334 

137,5 

-4 

244 

234 

23". 

+4 

6 

54 

54 

-4 

21 

194 

204 

+4 

74 

74 

74  - 

34 

334 

34  - 

224 

224s 

224  - 

104 

10 

104 

+4 

134 

134 

134 

+4 

84 

84 

84 

-4 

204 

194 

194 

-4 

21 ':, 

2034 

207. 

+4 

194 

1834 

194 

+4 

14 

14 

1', 

-4 

324 

32 

32 

+4 

No 

Trades 

214 

20 

20 

-14 

19 

184 

19 

-4 

5 

44 

5 

+3S 

104 

94 

94 

-4 

934 

84 

9 

-4 

64 

54 

54  - 

64 

64 

6  ■, 

-4 

114 

114 

114 

-4 

224 

224 

223/g 

-4 

334 

324 

324 

-4 

94 

84 

834 

-4 

31 

294 

294 

-14 

6862 

AMERICAN  STOCK  EXCHANGE 
I ndex:  —0.01-94.22    Volume :  3,009,000 


4\  VA    Allied  Artists 8  &A  3%  3%  -% 

5%  m  aip 4  3ji  ia  3% : 

3'.  1%     Bartell  Media 25  l'i  1!,  1';:  -\4 

8;s  2%    Cablecom-General 11  2%  2%  2%  — % 

121*,  6%    Capitol  Industries 33  1VB  7%  7% 

5J£  2        Cinema5 20  2  2  2 

2  T'a    Cinerama.. 54  1%  Vi  ty.  +% 

9;.>  4        CMA „ 42  4%  4  4  -% 

44  131  j    Combined  Communications 56  15%  14%  15  +% 

31%  10;4    Cox  Cable 23  11  11  11  -% 

6','  2%    Craig  Corporation 11  2%  2%  2*4  +% 

5%  5's     Filmways 25  2%  2%  l\  -\,U 

37>4  7        General  Cinema  Corp... 70  8  7  8  -f% 

V/g  »Mo    Inflight  Services 22  l«e  %  ma  +\U 

19U  5%    LoewsWts 98  S%  5%  5% 

1    .  14    Movielab.... 6  L%  1  1%  +% 

4%  2        MPOVidA 6  2V%  2%  2%  +% 

16  ,  7%    Sonderling  Broadcasting 22  8  1%  8 

19'4  6%    Technicolor _ _ 94  T-.(  6%  6%  -% 

10ss  2%    Trans-Lux 31  Vi  2%  3  -% 

5V8  1       Viewlex 30  IA  1  1  -% 

9%  2V2    VikoaCorp 72  2%  2%  2y2  -% 

14  2%    Warners  Pf.  C 50  3  2%  2\  -% 

16%  4%    WratherCorp. 25  5%  5  5%  +% 


OVER  THE  COUNTER-INDEX:  —0.32-94.62 


Bid 
Bid         Asked        change 


American  National  Enterp  ises 1                1% 

American  TV  and  Communications 10              11      

American  Variety  International 13<             2%  

Bantam  Books 2\y2           22% 

Cartridge  TV %               %  — - 

Chuck  Barris  Productions 1%            2%  ... 

Cinecom. .01                 \\a 

Cinemation 1                 1% 

Comm.  Properties  Inc 2%  2%            -f% 

Computer  Image 1%  2                — % 

F  &  B  Ceco.. %               % 

Fanfare  Corp.. 05  0.15 

First  Artists  Productions 2%  2%             +% 

Floyd  Enterprises 5%             6% 

Four  Star. A             1      

GRTCorp 1%             1% 

Grove  Press _ 1                 1% 

Image  Systems H  1%             ~U 

Integritv  Entertainment 2%             3:i4 

lota  Industries 1%             1% 

King  International.. 2}4             2% 

Lin  Broadcasting 4%             4% 

Lion  Country  Safari 1%  2%            +% 

MJA(IFA) m  S%             -X 

Media  Creations 1%             1% 

Music  Fair  Ent - Vz             1%  --- - 

NTA                                                                           10  0.25  -0.08 

A.  C.  Nielsen. 25%  26%           +2% 

PayTV(TECO) 2%             4 

Polly  Bergen  Co 2  2%             +% 

Rank  Organization 9%           10      

Realty  Equities !<o               % 

Scripps  Howard  Broadcasters. 15%  16%             -f% 

Sea  World - — .  11%  12                +% 

Subscription  TV %             l'i  - 

UA  Cablevision.. - '- 4%             5% 

UA  Theatres 4%             5% 

Wallichs  Music. %  %             -% 

Walter  Reade  Organization %              %  - 

(Information  on  all  securities  available  from  John  Sebastian,  of  Paine,  Webber,  Jackson  &  Curtis.  (213  872-0600  or 
981-3000  ,  who  provides  the  quotes.)' 
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Showbiz  Stock  Transactions 

daily  variety  index 

Composite:  +0.06-23.18 

Film  Production  Distributors +0.  08-26.  03 

Broadcasting +0.  45-36.  76 

Film  Exhibition -0.  10-11.  35 

Services  Equipment -0.  18-16.  26 

10  MOST  ACTIVE  ISSUES 

1— Telepromnter 65,  800 

2— General  Electric r 50,  800 

3 — Transamerica 51,  600 

4 — Westinghouse 40,  900 

5— Norton  Simon 32,  600 

6— RCA/Sonv  Corp 31,  300 

7— General  Tire 30,  800 

8— Eastman  Kodak 22,  800 

9 — Warner  Communications 19,  000 

10— CBS 13,700 

Daily  Volume:  594,400 
Week-to-Date:  594,400 

DOW  JONES  INDUSTRIALS:  +7.22-870.71 
NEW  YORK  STOCK  EXCHANGE 
Index:  +0.38-54.56    Volume:  9,700,000 


1974 


High 


Low 


Sales 
(100's) 


High        Low      Close     Change 


31 4 
6% 

16 

56% 

22% 

624 
6% 

52 
9% 

404 
123% 

39 
151M 

5 

13% 
20% 
75% 
28% 
25% 
11% 
48 

9 

14% 
34H 
20% 
24 

32% 
36% 
42 
51% 
39'  i 

4''s 
57>4 
44 

58% 
34% 
24% 
17% 
12% 
20 
39% 
54 

473  s' 
19% 
56 


21 

3% 

8 

22 '  4 

9 
35 

3% 
304 

4V, 

21% 

70% 

32"  4 

125 

3M 

8% 

9% 

55 

21'. 

3% 

23 
6% 

44 

\m 

12% 
13% 
11M 

25'  -l 
21% 
21% 
22% 
14 
36% 
15% 
22 
10% 
14 

10%' 

6% 

9% 

10% 

27 

31% 
11% 
34% 


ABC 80 

Ampex 63 

Avco  (Embassy) 27 

Bell  &  Howell 34 

Berkey  Photos 24 

Canital  Cities  Communications 33 

Chris  Craft 18 

C3S 137 

Columbia  Pictures  Industries 22 

Co x  Broadcast i ng 

Walt  Disney  Productions 130 

Dun  &  Bradstreet  (Corinthian  Broadcasting) 80 

Eastman  Kodak 228 

EMI 87 

Foote,  Cone,  fielding     . ..  3 

Fuqua  (Martin  Gulf  States  Theatres) 116 

General  Electric 598 

General  I  ire  (RK0  General) 308 

Gulf  &  Western  (Paramount) 43 

Gulf  &  Western  Wts 71 

Lowes  Corp 85 

Madison  Square  Garden. 12 

Mattel  Inc 87 

MCA 34 

Meredith 

MGM 2 

Metromedia... 34 

National  General  Corp 108 

Norton  Simon  Inc 326 

Pickwick ._ 

RCA 313 

Republic  Corp .........  21 

Sony  Corp... 313 

Storer  Broadcasting 5 

Taft  Broadcasting.. 11 

Teleprompter .  658 

Thompson  (J.  Walter)  Co 4 

Transamerica  (United  Artists) 516 

20th  Fox 24 

Viacom  International 17 

Warner  Communications  (WB) 190 

Warners  Pf.  D 1 

Westinghouse  (Group  W)_ 499 

Wometco  Enterprises 8 

Zenith 119 


4% 

9% 
30 
12% 
464 

3% 
30% 

4% 


26^ 
4% 
9% 

29% 

11% 
46 

30'S 

44 


No  trades 
84%       82 


39 
135 

4 
10 

12 

58% 
18% 
23% 

6 
23% 

57. 

44 
25% 


384 
132% 

3% 
10 

11% 
57  % 
18 
Z3J4 

5% 
23 

5% 

4% 
25%' 


No  trades 
17%        17% 


12 

26% 

27% 


11% 

26 

26% 


No  trades 
23%        22% 


1% 
45% 
18% 
27% 
11% 
14 
11% 

7% 
10 

11% 
224 
34% 
11% 
35% 


1! 
44% 
184 
27% 
10% 
13% 
11 
7% 
9% 
10% 
224 
34 

n% 

35 


274 

4% 

9% 
30 

11%' 
46% 

3% 

30? ; 

4% 

84 

39 

135 

4 
10 
12 
58 

18% 
23% 

5%' 
234 

5% 

25% 

17% 
12 

26% 
27% 

23% 
1% 
45% 
18% 
27% 
10%' 
14 

114 

7% 
9% 
11 

224 
34% 
11% 
35% 


+4 
+% 
-% 
+% 
-% 
+% 
-% 
+  % 


+1 

+  '4 
+  1% 

J-% 

+  % 
-% 

-4 
+% 

-% 
-% 
-% 

-% 


-% 
+% 

+% 

-4 
+% 
+4 
+% 
-1 
+% 
+  % 
+% 
-% 
-M 

+% 
+% 
+% 


38-472 — 74- 
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AMERICAN  STOCK  EXCHANGE 
Index:  —0.01-22.82    Volume:  1,320,000 


VA 
5% 

3>-2 

VA 

12', 

5N 

2 

94 
44 

31 ;,' 

m. 

5N 

37', 

ZX 

19'4 

l7s 
4"s 
21k 
7k 
16k 
31N 
19' 4 

10?  s 

5'8 

9', 

14 

16^ 


ix 
w*. 

w% 

2H 
H 

4 

15 
18', 

ZX 

ZX 
14k 

1 

5k 
Ik 

2 

12', 
3k 

16k' 
7 

4k 
IN 
4 

3Vi 
7 


Allied  Artists 18 

AIP 

Bartell  Media          10 

Cablecom-General __ 9 

Capitol  Industries 15 

Cinema  5 4 

Ci  nerama 30 

CMA 5 

Combined  Communications . 7 

Cox  Cable 7 

Craig  Corp 7 

Filmways ; 3 

General  Cinema  Corp 1 

Inflight  Services 5 

Loews  Wts 124 

Movielab __ 

MPO  Vid  A 2 

National  General  Wts.. 8 

National  General  Wts.  (New) _ 5 

Sonderling  Broadcasting 7 

Superscope _■ 60 

Technicolor _ 42 

Trans  Lux 14 

Viewlex 21 

Vikoa  Corp. 11 

Warners  Pf.  C 18 

Wrather  Corp, 22 


ZX 

No 

14 

3% 
12 

iys 

v< 

57v 

21k 

18N 
3 

ZX 

18 

m 

No 

2N 
WA 

4 

10  ■  i 
33% 

9N 

5k 

VA 

*X 

3N 
9 


ZX 

trades 

\- 
3', 

Ilk 

3 

1 

5-. 
21  X 
185, 

2H 
2k 
18 
VA 

7 
trades 

2N 
14 

3N 
10  ■  \ 
32', 

9k 

5 

VA 

45/g 

35^3 

9 


2':  

1  -        -X 

3k  

UN         -X 

3   , 

1 

5k  

21^'  +!4 
WH        -X 

2k 

V 

18  -% 

iy4 

T%        +>8 

2N         +X 

14's  -X 

ion  '  "+x 

33'  i      +y2 

9H 

5's  -'4 

VA 

*Vs  - - 

3H  -■« 
9  -X 


OVER  THE  COUNTER-INDEX:  +0.51-102.91 


Bid 


Asked 


Bid 

change 


American  National  Enterprises. 15» 

American  TV  and  Communications __. 24  : , 

American  Variety  International. 2% 

Bantam  Books ._ 15 

Cartridge  TV ', 

Chuck  Barris  Productions... VA 

Cinecom M6 

Cinemation... _ 2'4 

Comm.  Properties  Inc.. 4% 

Computer  Image _.  2' 4 

F  &  B  Ceco.. X 

Fanfare  Corp X 

First  Artists  Productions _ 2% 

F\o  d  Enterprises 6Ji 

Four  Star 1 

GRTCorp. ZX 

Grove  Press. !  < 

Image  Systems 1'  i 

Integrity  Enterprise  (Units) 2'4 

lota   Industries.. IX 

King  International 2'  \ 

Lin  Broadcasting .^ 6'4 

Lion  Country  Safari... 3' 4 

MJA(IFA).. - 9 

Media  Creations. _ IX 

Music  Fair  Enterprises 2lA 

NTA '. 

A.  C.  Nielsen 3P4 

PayTV(TECO) 5'.. 

Polly  Beigen  Co. X 

Rank  Organization.. _ - .- - 10s4 

Realty  Equities X 

Scripps  Howard  Broadcasting 17 !  j 

Sea  World 22 

Subscription  TV _ \ 

UA  Cablevision 8 

UA  Theatres 7 

Wallichs  Music X 

Walter  Reade  Organization i 


IX — 

25-4  -X 

3',  -X 

15;, 

X  -X 

2!4     

,'4  

3 

5  

3X - 

'. 

3's 

IX — 

IX — 

2.4 

3'4     — - - 

VA  

2X 

6% - 

3k  

10  -X 
IX  -X 
3      

x 

32 1 4  +X 

7  -1 

IN  - 

10'.          +X 
X 

18>4     

22-'',  +X 
VA  +X 
8', - 

8  

1 


(Information  on  these  securities  available  from  John  Sebastian,  of  Paine,  Webber,  Jackson  &  Curtis,  (213)  872-3282). 
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R  and  X  Product  Dominates  Latest  MPAA  Film  Ratings 

The  227th  Motion  Picture  Association  of  American  film  ratings  bulletin  is 
dominated  by  R-  and  X-rated  product,  among  the  latter  being  "Deathline," 
produced  in  London  by  Alan  Ladd  Jr.  (now  at  20th-Fox)  and  Jay  Kanter  in 
former  indie  partnership.  The  film,  to  he  released  here  by  American  Int'l,  got 
its  X  for  violence,  not  sex.  The  other  X  went  to  Boxoffice  Int'l's  "Kiss  Me  Quick." 

Besides  the  12  new  pix,  there  are  two  reratings.  Ellman  Enterprises  restored 
some  footage  to  "Mother"  (formerly  titled  "Up  Your  Teddy  Bear"  and  "The  Toy 
Grabbers"),  and  received  an  R  in  place  of  former  PG  tag.  But  Cinerama  Releas- 
ing's  "Terror  In  The  Wax  Museum,"  rated  R  two  weeks  ago,  has  come  from  the 
editing  room  with  a  new  PG  label. 

Lone  G  tag  went  to  Columbia's  "Why  America?"'  Warner  Bros.'  '•Scarecrow" 
was  rated  R,  and  United  Artists'  "Scorpio"  drew  a  PG. 

G 

"Why  America?" 

PG 

"Just  Be  There"  (Montgomery  Prods.) 

"Scorpio" 

"Terror  In  The  Wax  Museum"  (rerating) 


"Brother  On  The  Run"  (F.  Fred  Williams,  producer  I 

"Intrigue  In  The  Orient"  ( Independent-Infl ) 

"The  Killing  Kind"  (Media  Cinema) 

"L' Amour"  (Altura  Films  Int'l) 

"Legacy  Of  Blood"  (  Fanfare  Corp.) 

"Mother"  (rerating) 

"Scarecrow" 

•Vault  Of  Horror"  (Cinerama) 

x 
"Deathline" 
"Kiss  Me  Quick" 

RATINGS  BOX  SCORE 

Company  G  PG  R  X        Total 

AA _ 5  14  12  4  35 

AIP 12  58  38  2  110 

AvEmb 5  12  20  5  42 

BV  52  0  0  0  52 

CRC 14  35  26  0  75 

Col  _ _ 30  66  48  0  144 

MGM 62  38  34  2  136 

NGP 20  33  12  1  66 

Par 28  48  24  6  106 

20th 20  47  20  2  89 

UA 29  91  33  6  lb9 

Univ 27  41  28  2  98 

WB 23  44  35  4  106 

Indie 124  282  379  81  866 


Total 451  809         709         115        2,084 


1973's  Top  Key-City  Grossers 
(Dec.  13,  1972-Dec.  5,  1973) 

These  figures  have  been  compiled  from  Variety's  weekly  computerized  listing 
of  firstrun  and  showcase  boxoffice  grosses  in  the  20-24  key  markets  covered 
therein.  In  certain  instances  films  perform  significantly  better  or  worse  in  other 
markets,  thus  accounting  for  discrepancies  between  the  rankings  below  and  those 
rankings  derived  from  film  rental  (distrib's  share  of  b.o. ) . 

Most  pix  eventually  earn  domestic  rentals  of  150-200%  of  their  key-city  b.o. 
gross,  but  there  are  cases  (most  notably  Walt  Disney  features)  in  which  nonkey 
grosses  are  so  hefty  that  domestic  rentals  may  exceed  400%  of  key-city  gross  total. 


6866 

In  the  case  of  pix  released  prior  to  the  week  ending  Dec.  13,  1972  (parentheti- 
cally denoted  by  year  of  original  release  or  the  word  "reissue"),  the  total  key-city 
b.o.  gross  is  only  for  the  52-week  period  ended  Dec.  5, 1973. 

1.  The  Poseidon  Adventure   (20(h) $13,775,000 

2.  Billy  Jack   (WB)    (reissue) 9,200,000 

3.  Lasl  Tango  In  Paris  (UA) 8,925,000 

4.  Live- And  Let  Die  (UA) 7,700,000 

5.  Devil  In  Miss  Jones   (Damiano  Films) 7,350,000 

6.  Paper  Moon    (Par) 7,225,000 

7.  The  Way  We  Were  (Col) 0,450,000 

8.  The  Getaway   (XGP) 5,900,000 

9.  Deliverance   (WB)    ("72) 4,950,000 

10.  The  Heartbreak  Kid   (20th) 4,725,000 

11.  Deep  Throat  (Damiano  Films)    ('72) 4,025,000 

12.  Sleuth    (20th) 4,575,000 

13.  Cabaret    (AA)    ('72) 4,525,000 

14.  Across  110th  Street  (UA) 4,400,000 

15.  Jesus  Christ  Superstar  (U) 4,250,000 

16.  A  Touch  Of  Class  (Avco  Embassy) 4,175,000 

[From  Variety,  Apr.  23,   1973] 

1110  Features,  42%  of  Total,  Given  R,  X  Tags  Since  MPAA  Started  Code 

System  In  1968 

(By  A.  D.  Murphy) 

Indie-made  and  R-rated  features  again  dominate  the  film  ratings  profile,  a 
trend  which  in  part  has  brought  about  a  situation  where  the  number  of  R-rated 
features  is  closing  rapidly  on  the  number  of  PG  films.  According  to  Daily  Vari- 
ety's running  tally  of  film  ratings  since  Nov.  1,  1968,  inception,  the  total  num- 
ber of  PG  ratings  has  reached  1039,  while  this  week  the  number  of  R  pix  has 
risen  to  1001. 

As  matters  now  stand,  out  of  2730  features  listed  on  all  285  film  ratings  bulle- 
tins to  date,  1146,  or  42%,  are  either  R  or  X,  meaning  that  to  one  degree  or 
another,  most  teenagers  and  younger  kids  are  excluded  from  patronage  (except 
in  the  case  of  the  1001  R  pix  which  kids  can  attend  with  parents  or  guardians). 

The  total  of  15S4  films  which  are  either  rated  G  (545)  or  PG  (1039)  repre- 
sents 58%  of  the  grand  tally.  Were  it  not  for  the  large  number  of  reissued  fam- 
ily classics,  especially  from  Metro-Goldwyn-Mayer's  library,  the  number  of  G 
ratings  would  he  far  lower. 

Also,  since  the  PG  category  (initially  the  M  rating,  later  GP,  finally  changed 
to  PG  three  years  ago)  embraces  many  pix  whose  content  is  deemed  unsuitable 
for  preteenagers — sort  of  borderline  R-type  material — the  PG  category  really 
doesn't  indicate  truly  family  films. 

PROFILE  CHANGED 

However,  taking  the  G  plus  PG  total  vs.  the  R  plus  X  total,  the  current  58%- 
vs.-42%  profile  represents  a  steady  lilt  away  from  the  ratings  profile  in  earlier 
years,  when  the  G-PG  total  was  about  two-thirds  of  the  overall  tally,  while  the 
R-X  third  broke  down  to  about  two-thirds  R  pix. 

The  number  of  films  made  by  indie  producers  and/or  released  by  indie  distribs 
has  climbed  to  1264  out  of  the  2730  total,  or  more  than  46%  of  the  entire  ratings 
tally.  This  indicates  that  the  ratings  system  is  considered  a  trade  success,  in 
that  indie  producers  want  official  ratings  as  a  selling  tool  to  potential  exhib 
customers.  Also,  the  indie  rating  fees  certainly  have  helped  defray  many  of  the 
costs  of  the  Code  &  Rating  Administration  of  the  Motion  Picture  Association  of 
America. 

Finally,  the  indie  totals  do  not  completely  reflect  their  films'  impact  in  the 
marketplace,  which  is  still  dominated  by  the  more  established  film  distribs. 
whose  own  releases  have  helped  close  the  numerical  gap  between  PG  and  R 
ratings  totals. 

ESTABLISHED  DISTRIBS 

Removing  indies  from  the  cumulative  ratings  totals,  more  established  distribs 
at  the  latest  count  have  accounted  for  375  G  ratings,  656  PG  tags,  402  R  labels 
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and  33  X  ratings,  or  14G6  films  in  all.  In  this  grouping  then,  the  G-PG  total  of 
1031  is  70%,  the  R-X  total  is  30%,  with  R  pix  running  12  to  1  ahead  of  X  labels. 

In  contrast,  removing  major  distribs  from  the  grand  tally,  the  indies'  G-PG 
total  of  553  is  44%  of  their  total,  while  R-X  group  accounts  for  56%.  Further, 
the  indies'  599  R  tags  is  more  than  47%  of  their  entire  pix  submissions. 

One  impression  gleaned  from  the  running  record  is  that  established  companies 
have  tied  largely  from  R  and  X  material  (in  part  through  reissues  as  well  as 
the  PG  loophole  of  quasi-R  subject  matter  and  treatment),  while  the  indies  in 
more  or  less  complementary  manner  thrive  on  the  R  and  occasional  X  film. 

The  running  totals  in  each  weekly  box  score  are  continually  updated  to  reflect 
rerated  films,  overwhelmingly  films  which  have  been  cut  from  X  to  R,  and  from 
R  to  PG. 

MAJORS  DOMINATE 

It  is  worth  repeating  that  major  distribs  still  dominate  the  film  market,  so 
the  numerical  totals  of  indie  films  in  a  ratings  summary  does  not  correlate  to 
the  number  of  playdates  and  other  measures  of  market  penetration. 

At  the  same  time,  however,  as  established  filmmakers  and  distribs  are  argu- 
ing censorship  cases  before  courts,  it  doesn't  exactly  help  that  the  actual  num- 
bers of  general  audience  type  films  seems  to  be  shrinking  in  proportion  to  the 
total  available  for  booking. 

In  this  week's  285th  ratings  bulletin,  15  new  pix  ratings  plus  one  laundered 
X-to-R  item  appear.  An  old  1930  Marx  Bros,  pic  for  Paramount,  ''Animal 
Crackers,"  is  being  reissued  by  Universal,  whose  parent  MCA  Inc.  owns  the  old 
Par  library.  The  rerated  (to  R)  film  is  "Tonight  ...  I  Love  You,"  from  Holly- 
wood International  Film  Corp.  of  America.  No  new  X  ratings  appear  with  the 
eight  R  labels,  four  PG's  and  three  G's. 

G 

"Where  The  Red  Fern  Grows"  (Westamerica  Film  Distributors) 
"Daisy  Miller"  (Par) 
"Animal  Crackers" 

PG 
"Zandv's  Bride"  (WB) 
"Claudine"  (20th-Fox) 
"Clay  Teeter"  (AIP) 
"A  Likely  Story"  (PG  Films  Ltd.,  producer) 

R 

"The  Wicker  Man"  (WB) 
"The  Working  Girls"  (Dimension  Pictures) 
"Scum  Of  The  Earth"  (Dimension  Pictures) 
"The  Tongfather"  (Aquarius  Releasing  Corp.) 
"Paperback  Hero"  (Levitt-Pickman  Film  Corp.) 
"Mama's  Dirty  Girls"  (Premiere  Releasing  Organization) 
"The  Gang  Story"  (Contemporary  Films  &  Associates) 
"Black  Frankenstein"  (Prestige  Pictures  Releasing  Corp.) 
"Tonite  ...  I  Love  You"  (rerating) 


RATINGS  BOX  SCORE 


Co. 


PG 


Total 


AA 5  15  12 

AIP  _.._  12  64  55 

AvEmb 7  19  22 

BV  61  0  0 

CRC 14  45  28 

Col 32  78  56 

MGM .  73  49  37 

NGP _ 21  37  20 

Par 38  59  -  37 

20th 24  72  16 

UA 33  106  38 

Univ 31  49  32 
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[Prom  Variety,  Wednesday,  Oct.  17,  1973] 

Sex,  Kttng-fu,  Nostalgia  Boost  National  B.O.  '-%  Oveb  Last  Yk.  Ih  Sept.  ; 

9-Mon.  Pebiod  Off  7% 

Hollywood,  Oct.  10. — With  sex.  Kung-fu  and  nostalgia  films  leading  the  way, 
key  city  boxoffice  figures  for  the  domestic  market  in  September  posted  a  small 
l". ,  rise  over  last  year,  $23,171,000  vs.  $122,011,000,  marketing  only  the  third 
mouth  this  year  that  the  tally  was  better  than  1072,  the  year  of  "The  Godfather." 

But  cumulative  results  show  that,  for  the  first  three  quarters  of  this  year. 
the  major  U.S.  market  b.o.  take  is  down  more  than  7</0  from  last  year  to  $282,- 
003,000  from  $304,573,000,  both  39  week  periods.  Latest  figure  is  more  than  15% 
ahead  of  1971,  when  $245,080,000  was  posted  in  key -city  situations  in  the  Jan- 
uary-September period  (38  weeks). 

Though  the  rate  of  national,  and  b.o.  ticket  inflation  has  slowed  in  the  past 
year,  the  latest  four-week  September  rise  over  last  year  is  virtually  erased  by 
this  inflationary  factor.  However,  the  comparison  to  September,  1971  is  better: 
that  month  (of  only  three  weeks  after  a  late  Labor  Day)  posted  $15,488,000  in 
major  markets,  so  on  a  pro-rated  based  last  month  was  substantially  ahead, 
even  discounting  inflation.  Similary  for  September,  1970  (another  period  of  a 
late  Labor  Day,  leaving  only  three  weeks  in  the  month  thereafter),  with  $17,- 
573.000  posted. 

The  influence  of  "The  Godfather"  in  1972  continued  to  make  this  year  some- 
what pale  in  comparison.  Of  more  significance  however,  are  comparisons  to  1971 
and  1970,  which  reveal  that  1973  key  city  b.o.  totals  are,  after  the  inflationary 
discount,  ahead  in  real  dollars. 

The  key  city  b.o.  report  for  August,  published  a  month  ago,  included  the 
Labor  Day  climax  to  summer  business,  along  with  a  June-Labor  Day  analysis 
of  the  theatrical  "summer"  period.  On  a  calendar  quarter  basis,  however,  the 
July-September  period  this  year  showed  a  key  city  b.o.  tally  of  $108,619,000,  less 
than  \<  (  off  last  year's  third  quarter  take  of  $109,554,000.  The  third  quarter 
this  year  is  more  than  20%  ahead  of  $86,035,000  in  the  comparable  period  of 
P.H1.  and  more  than  16#  ahead  of  the  $93,405,000  total  for  the  comparable  1970 
period. 

The  figures  come  from  the  Varit ty  key  city  b.o.  chart  published  weekly.  With 
seasonal  variations  always  inherent  (e.g..  the  imminent  winter  closing  of  many 
Northern-latitude  drive-ins,  etc.).  the  chart  on  an  annual  basis  consistently  cor- 
relates with  U.S.b.o.  figures.  The  20-24  major  markets  sampled  on  a  continuing 
basis  customarily  represent  on  an  annual  basis  between  one-quarter  and  one- 
third  of  the  entire  domestic  b.o.  Different  film  genres  have  varying  b.o.  profiles, 
some  much  stronger  in  lesser  markets  than  the  keys,  and  vice  versa. 

Looking  back  over  1972  to  1971,  the  year  in  which  the  key  city  b.o.  hit  a  re- 
cent bottom,  there  has  been  some  real  recovery  beyond  simply  inflated  dollars 
and  ticket  prices.  Despite  Columbia  Pictures'  current  woes  (in  actuality  a  be- 
lated day  of  reckoning  which  every  other  major  endured  in  one  form  or  another 
in  1969-70).  and  Metro's  withdrawal  from  distribution  (the  influence  of  the 
Las  Vegas  MGM  Grand  Hotel  project,  costing  more  than  $107,000,000  at  a  re- 
cent disclosure,  is  not  to  be  overlooked  in  Metro's  rationalization  for  exiting  film 
sales),  there  has  been  tangible  economic  progress  from  the  industry's  rock  bot- 
tom of  two  years  aso.  Current  national  economic  problems  have  somewhat 
masked  this  advance  in  film  industry  health,  however. 

In  the  four  post-Labor  Day  weeks  in  September,  there  were  25  films  which 
made  the  top  10  listing,  but  only  four  were  in  the  top  10  for  each  week  in  the 
period:  "The  Devil  in  Miss  Jones."  with  a  major  market  take  of  about  $1,245.- 
000:  "Lasl  Tango  in  Paris."  with  about  $1,142,000;  "Enter  the  Dragon"  with 
about  $1,037,000;  and  "American  Graffiti."  However,  the  long-running  "Paper 
Moon"  was  in  the  top  10  for  two  weeks,  garnering  about  $840,000  when  it  so 
appeared. 

The  recurring  phenomenon  of  the  key  city  b.o.  profile  is  that.  wTeek  in  and 
week  out.  the  top  10  films  grab  about  50%  of  the  entire  major  market  b.o.. 
leaving  dozens  of  others  to  scramble  for  the  other  half.  The  timing  of  release. 
especially  X.Y.  and  T..A.  rmiltiple  breaks,  often  propels  a  film  to  the  top  ranks 
for  a  week  or  so.  after  which  it  continues  to  develop  b.o.  income  below  the  top 
10  level. 
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[From   Variety,   Oct.   25,   1973] 
Sex  OK  In  Adult  Houses,  Survey  of  L.A.  Public  Finds 

Los  Angeles  residents  are  "not  against"  sexual  scenes  shown  in  adult-only 
theatres,  a  new,  independent  survey  shows. 

Survey,  conducted  by  Dr.  Martin  S.  Rabinovitch,  head  of  graduate  studies, 
radio-tv-film  department,  California  State  University,  Northridge,  indicated 
some  60%  of  those  responding  felt  major  films  including  sex  scenes  should  be 
allowed  to  open  in  L.A.  Opinion  was  split  on  whether  "Deep  Throat"  offends 
community  standards  in  L.A. 

Some  :;:>'  ;  felt  "Deep  Throat"  would  offend  community  standards,  29.6%  said 
they  didn't  feel  that  way,  and  37.2%  had  no  opinion. 

Rabinovitch  said  survey  contradicts  one  used  by  prosecution  in  trial  of  "Deep 
Throat"  in  BevHills  Municipal  Court.  That  survey  didn't  mention  "Deep  Throat" 
specifically,  but  indicated  California  citizens  are  "significantly  and  substantially" 
against  explicit  sexual  displays. 

The  Rabinovitch  survey  was  taken  by  telephone  this  month  by  students  in 
senior  and  graduate  research  classes.  He  said  459  L.A.  exchanges  were  called — 
and  358  interviews  completed. 

breakdown 

According  to  survey,  69.9%  said  it  is  OK  for  films  shown  in  adult-only  theatres 
to  include  sex  scenes,  while  23.5%  said  no  and  7.5%  had  no  opinion. 

"This  result  supports  the  belief  that  Los  Angeles  residents  are  not  against  sex 
scenes  in  films  in  carefully  controlled  exhibition  situations,"  Rabinovitch  said  in 
a  report  prepared  on  the  survey. 

"One  of  the  main  concerns  of  respondents  was  that  children  would  see  the 
sex  scenes." 

Some  54%  said  it  is  not  OK  to  expose  sex  organs  in  films,  while  some  40% 
said  it  is. 

Seventy-eight  percent  said  they  had  not  seen  "Deep  Throat." 

Almost  80%  said  they  feel  adults  have  a  right  to  see  a  film  that  contains 
scenes  of  male  and  female  sex  organs,  with  15%  saying  no  and  6%  having  no 
opinion. 

"Taken  as  a  whole,  our  results  indicate  that  the  people  of  Los  Angeles  are 
not  significantly  or  substantially  against  sex  scenes  in  adult-only  movie  the- 
atres," Rabinovitch  said.  "The  majority  approve  of  these  sexual  displays.  A 
main  concern  of  people  in  Los  Angeles  is  that  only  adults  be  permitted  to  see 
sex  scenes  in  films." 


[From  Variety,  Hollywood,  Calif.,  Tuesday,  Jan.  29,  1974] 

Adult  Filmmakers  Told  Poll  of  Kansas  City,  Mo.,  Shows  65%  Want  Right 

To  View  Sex 

San  Diego,  Jan.  28 — According  to  a  public-opinion  survey  just  conducted  in 
Kansas  City.  Mo.,  65%  of  that  midwest  city's  population  agrees  that  adults  have 
the  right  to  view  any  pictures  of  actual  or  simulated  sexual  acts  in  pix  or  mag- 
azines that  they  wish,  while  21%  disagrees  and  14%  is  indifferent. 

These  results  were  disclosed  here  today  by  Research  Associates  topper  Gayle 
Essary  before  a  meeting  of  the  Adult  Film  Association  of  America.  About  i50 
producers,  exhibs  and  distributors  of  adult  pix  are  attending. 

Essary  compared  these  findings  with  his  own  outfit's  recent  survey  showing 
that  75%  of  L.A.  area  residents  agreed  to  adults'  right  of  self-determination  in 
sexual  viewing  habits,  while  12%  disagreed. 

Noting  that  even  "a  more  conservative  area"  like  K.C.  basically,  supported  the 
proposition,  he  concluded  that  "there  is  an  apparent  tolerance  level  among  the 
sreneral  public  as  to  levels  of  community  morality  .  .  .  which  is  somewhat  higher 
than  has  been  suspected  by  legal  authorities." 

56%  ok  nudity 

Several  other  conclusions  of  the  LA.  survey  were  also  revealed  by  Essary  for 
the  first  time  since  being  entered  into  evidence  in  a  local  obscenity  trial  a  few 
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ks  back.  In  film  houses  restricted  to  adults.  56%  of  those  surveyed  found 
total  male  and  female  nudity  acceptable,  slightly  more  than  50%  okayed  simu- 
lated six  acts  and  a  plurality  of  43%  accepted  actual  on-screen  sex  (38% 
disagreeing). 

In  addition,  a  slight  plurality  of  39%  agreed  that  actual  sex-act  material  in 
pix  or  magazines  has  educational  value,  57%  agreed  it  has  entertainment  value 
and  only  ~l'/o  felt  tliis  material  appeals  to  an  unhealthy  or  unwholesome  in- 
terest of  the  average  adult. 

COMMUNITY  YARDSTICK 

People  are  being  put  in  jail  for  their  opposition. to  a  nonexistent  standard, 
attorney  Stanley  Fleishman  told  the  meeting. 

Principal  speaker  at  opening  session,  Fleishman  noted  that  the  Supreme  Court 
ruled  last  year  that  obscenity  was  a  matter  of  community  concern  rather  than 
national.  This,  said  Fleishman,  left  the  lower  courts  without  obscenity  guide- 
lines. 

Fleishman  added  that  he  has  filed  a  "friend  of  the  court"  brief  on  behalf  of 
AFAA  with  the  Supreme  Court  regarding  the  "Carnal  Knowledge"  case  in 
Georgia.  The  brief  seeks  more  specific  definitions  of  obscenity,  prurient  inter- 
ests, artistic  and  social  values  and  other  elements  relating  to  obscenity  laws. 

Critic  Arthur  Knight  spoke  earlier,  pointing  out  that  adult  films  are  not  a 
new  phenomenon.  He  cited  a  movie  entitled  "The  Kiss"  as  the  first  adult  film. 
produced  in  1S95.  Knight  said  that  he  sees  a  "growing  maturity''  in  exploitation 
films  and  that  "social  values-'  may  be  found  in  "Deep  Throat.'' 

Keefe  Brasserie,  producer  of  an  X-rated  musical  entitled  "You  Better  Stop 
It  Or  You'll  Go  Blind."  also  spoke.  Raymond  Gauer,  prez  of  the  Citizens  for 
Decent  Literature,  was  scheduled  to  appear  but  cancelled  out. 


[From   Los  Angeles  Times  Calendar,   July  29,   1973] 
A  Statistical  Portrait  of  the  Moviegoer 

(By  Wayne  Warga) 

Who  goes  to  the  movies — and  why?  Ever  since  the  average  weekly  attendance 
at  tiie  movies  dropped  from  approximately  80  million  in  19-46 — the  last  of  what 
have  become  known  as  the  golden  years — to  some  18  million  last  year,  the  mo- 
tion picture  industry  has  been  attempting  to  define  its  customer.  The  theory 
seems  roughly  to  be  that  by  knowing  who  goes,  one  can  discover  why — and  once 
why  is  known,  maybe  more  patrons  can  be  lured  back  to  the  fold. 

Such  a  definition  has  proved  elusive  at  best,  particularly  so  in  an  industry 
which  has  operated  by  what  it  think*  (the  operative  term  here)  the  public 
wants,  for  there  is  simply  no  way  to  know  for  sure.  One  industry  executive 
recently  likened  the  process  to  shooting  fish  in  a  barrel — a  barrel  with  more 
and  more  water  and  a  rapidly  diminishing  supply  of  fish. 

Several  years  ago  the  Motion  Picture  Assn.  of  America  commissioned  a 
study — known  as  the  Yankelovich  Report — which  has  now  been  updated  by  the 
<  (pinion  Research  Corp.  It  attempts  to  define,  as  accurately  as  possible,  the 
moviegoing  habits  Of  the  American  public. 

Now  the  Los  Angeles  Times  Marketing  Research  department  has  done  a  sim- 
ilarly thorough  investigation  of  the  Los  Angeles  moviegoer,  his  habits,  prefer- 
ences and  place  in  the  spectrum  of  life  in  what  sociologists  have  long  considered 
the  least  definable  of  American  cities. 

Any  attempt  to  build  a  typical  moviegoer  would  end  up  looking  as  though 
the  amiable  Geppetto  had  had  a  had  night  and  besides,  the  moviegoer  of  today 
is  even  more  free  of  controlling  strings  than  his  predecessors  in  the  golden 
years.  Whal  emerges,  really,  is  dues  to  the  nature,  habits  and  statistics  sur- 
rounding what  is  beginning  to  appear  as  a  mythical  beast :  those  of  us  who  go  to 
the  movies. 

In  the  MPAA  studies,  the  audience  has  consistently  grown  younger:  Movie- 
going  on  a  national  basis  makes  a  sharp  drop  after  age  '29.  As  for  Los  Angeles. 
it  may  be  true  that  we  have  the  fountain  of  youth  here — or  certainly  a  small 
stream — because  we  continue  to  frequent  the  movies  until  age  31.  We  are  also 
somewhat  better  educated  than  the  national  average. 

Two  themes — both  of  major  significance  to  the  film-makers — emerge  from  the 
two  reports. 
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One  is  the  obvious  conclusion  that  movies  are  playing  to  an  increasingly  di- 
minished chunk  of  the  total  population. 

The  other  involves  education,  and  runs  directly  contrary  to  a  once  generally 
held  notion  that  movies  are  a  mass  medium.  It  is  true  no  more.  Both  reports 
indicate  a  rather  consistent  relationship  between  educational  achievement  and 
interest  in  films.  The  better  educated  are  more  interested. 

In  the  MPAA  report,  respondents  with  education  beyond  high  school  indicate 
that  35%  are  frequent  moviegoers  and  29%  an  occasional  moviegoer.  Only  10% 
of  those  with  less  than  a  high  school  education  frequent  films,  while  66% 
never  go. 

In  the  Times  survey  of  the  Los  Angeles  area,  54%  of  the  moviegoers  had 
either  attended  or  graduated  from  college  among  the  once-a-month  or  more 
customers,  while  45%  of  similarly  educated  people  went  less  than  once  a  month. 
A  whopping  51%  of  those  with  less  than  a  high  school  education  reported  they 
never  go  to  the  movies. 

While  we  go  to  films  a  few  years  longer  than  the  national  average,  and  have 
slightly  more  education,  the  Southern  Californian's  dominance  slips  slightly 
below  the  national  levels  when  it  comes  to  the  income  of  the  moviegoer. 

The  dividing  lines  between  income  in  the  various  surveys  make  comparisons 
diificult.  but  generally  speaking  it  appears  that  among  families  earning  more 
than  $15,000  per  year,  31%  qualify  as  frequent  moviegoers  on  a  national  aver- 
age, while  25%  at  a  similar  level  of  income  attend  Los  Angeles  theaters  once  a 
month  or  more.  Locally  it  seems  that  if  moviegoing  is  not  middle  brow,  it  is 
decidedly  middle-income  with  28%  of  the  once-a-month  or  more  filmgoers  earn- 
ing $5,000  to  $9,999  and  26%  earning  $10,000  to  $14,999. 

It  is  interesting  to  note  that,  if  anything,  Southern  Californians  are  more 
devoted  to  the  filmgoing  habit  than  the  national  sample.  The  number  of  leisiire- 
time  activities  available  to  the  Los  Augeles  inhabitant  far  surpasses  anything 
else  in  the  country,  yet  we  fit  into  the  movie  habit  at  a  slightly  higher  level 
than  the  rest  of  the  country. 

It  turns  out  that,  loyal  as  the  hardcore  filmgoer  is,  he  is  in  a  minority  here. 
Asked  what  their  one  favorite  activity  is,  the  majority  of  Angel enos  mentioned 
participation  in  a  sport  of  some  kind.  Only  2%  of  the  total  mentioned  going  to 
the  movies. 

Among  teens,  75%,  compared  to  only  32%  of  the  adults,  attend  one  or  more 
movies  a  month.  Another  third  of  the  adults  never  attend  a  movie,  or  attend  less 
than  once  a  year. 

Nevertheless,  the  adults  maintain  an  edge  in  terms  of  their  population  edge 
over  teen-agers.  The  three  in  four  teen-agers  who  attend  films  once  or  more  a 
month  represent  only  671.300  people,  compared  to  the  1,725,724  adults  who  at- 
tend with  similar  frequency. 

The  Times  survey  indicated  that  four  times  as  many  adults  have  decreased 
their  movie-going  in  the  past  year  as  have  increased  their  attendance.  Teen-age 
attendance,  on  the  other  hand,  did  not  decrease — but  then  it  did  not  increase 
either. 

Why?  Those  surveyed  were  quite  direct  about  their  reasons  for  not  going 
more  often,  and  the  three  reasons  should  hardly  prove  surprising.  They  objected 
to  the  kind  of  movies  being  made  today,  the  lack  of  time  and  the  price  of  ad- 
mission. The  young  differentiate  their  objections  from  the  older  moviegoers. 
Teen-agers  worried  more  about  the  price  of  the  admission,  while  their  counter- 
parts mentioned  the  kind  of  movies  as  their  main  objection. 

Californians  in  general  and  Angelenos  in  particular  are  not  usually  considered 
very  moderate  people  and  not  surprisingly  the  adage  tends  toward  truth  when 
it  comes  to  going  to  the  movies. 

Two-thirds  of  all  moviegoers  attend  in  streaks,  usually  on  Saturday  evenings. 
Adults  spend  a  median  of  $2  per  ticket  and  teens  spend  $1.50.  Not  included  is 
the  price  of  parking,  dinner,  babysitters  or  any  of  the  related  costs  of  going  out 
for  an  evening. 

We  also  check  the  ratings:  Six  in  10  teen-agers  cheek  the  ratings,  not  so  much 
because  of  ideology  hut  because  of  the  age  restriction  on  R  and  X  rated  films. 
Half  the  adults  make  a  point  of  checking  the  ratings,  mainly  to  avoid  going  to 
an  X-rated  film. 

Their  determination  and  independence  established,  there  is  little  hone  of 
changing  the  opinions  of  the  moviegoers.  Nor  does  there  appear  to  he  much  hope 
that  the  major  objections  of  the  moviegoing  public  can  he  removed.  The  averag? 
($1.50  to  $2)  admission  those  surveyed  complained  about  is  below  the  first-run 
price  of  $3  for  most,  with  prices  often  higher  on  weekends.  For  its  part,  the  film 
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industry — along  with  distributors  and  exhibitors — insists  that  prices  cannot  be 
lowered  and  that  the  cost  of  film-making  continues  to  rise. 

As  for  objections  to  subject  matter,  all  resolutions  seem  very  difficult  and 
the  problems  appear  likely  to  increase  as  the  one-time  mass  audience  continues 
to  dwindle  to  a  select  and  educated  minority  whose  taste  is  ranging  far  and 
away  from  any  kind  of  definable  subject  matter. 

Clearly  there  is  a  contretemps,  but  at  least  it  is  being  defined — if  not  philo- 
sophically, at  least  statistically. 

[From  Variety,  Hollywood,  Calif.,  Friday,  Aug.  17,   1973] 

Indie  Producers  Hit  by  Porno  Ruling,  Drive-In  Biz  Slack  ;  Number  of  Starts 

In  Decline 

(By  Steve  Toy) 

Independent  producers — faced  with  mounting  problems,  including  a  Supreme 
Court  decision  and  slack  in  drive-in  business — are  facing  what  may  be  their  first 
serious  crisis  since  the  indie  boom  began,  with  statistics  showing  a  marked  de- 
cline in  their  production,  with  not  much  hope  for  an  increase  in  the  near  future. 

And,  as  one  indie  producer  predicted,  "There'll  probably  be  50%  less  inde- 
pendent companies  next  year  at  this  time." 

Uncertainty  about  the  direction  law  enforcement  agencies  will  be  taking  con- 
cerning obscenity  is  causing  a  pullback  by  many  indies  whose  bread  and  butter 
fare  could  generally  be  considered  to  come  under  the  umbrella  of  what  the 
Supreme  Court  indicated  could  be  disallowed. 

DRIVE-IN  PROBLEMS 

Drive-in  theatre  owners,  under  pressure  not  to  screen  sex  and  nudity  product 
where  others  might  see  it  other  than  those  within  the  confines  of  the  theatre. 
are  also  making  it  more  difficult  for  some  indies  to  get  bookings  for  their  films. 

An  increase  in  small  shopping  centre  theatres,  indies  say,  is  also  pulling  biz 
from  drive-ins — and,  subsecpiently,  independent  production  aimed  at  the  drive-in 
market. 

Daily  Variety  figures  show  independent  production  to  be  at  its  lowest  ebb 
since  1970. 

There  have  been  79  independent  starts  so  far  this  year.  In  1972,  there  were 
124  indie  starts  at  this  point.  In  1971,  there  were  101  starts. 

The  79  figure  is  the  lowest  since  1970,  when  there  were  67  starts  at  this  point. 

And  there  are  only  22  indie  productions  currently  shooting,  as  opposed  to  2."i 
in  1972;  31  in  1971. 

'BAD  year  for  indies' 

"It's  a  bad  year  for  independents,"  said  Don  Gottlieb,  of  General  Film  Corp. 
"The  black  audience  used  to  be  a  big  patron  for  independent  films.  Now  they 
have  their  own  films. 

"Drive-ins  are  off  35-40%.  The  advent  of  shopping  centre  theatres  have  hurt. 
And  kids  have  less  money  to  spend. 

"The  biggest  problem  we're  faced  with  is  what  to  make.  The  only  pictures  in 
the  independent  area  that  have  done  business  are  R-rated  sexploitation  pictures. 
Now  we  have  to  worry  about  those  pictures  because  of  the  Supreme  Court 
decision." 

He  said  some  drive-in  chains  have  begun  refusing  X-rated  films. 


[From  Variety,  Hollywood,  Calif.,  Tuesday,  Aug.  7,  1973] 
Unions  Fear  Job  Loss  As  Result  of  Obscenity  Ruling 

(By  Steve  Toy) 

The  obscenity  war.  growing  more  bitter  each  day  as  studios  and  producers 
clash  with  courts  and  legislators,  is  opening  up  on  a  new  front — the  Hollywood 
labor  movement,  with  unions  mounting  plans  for  what  could  be  a  large  organized 
battle  for  their  jobs. 
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Feeling  they  are  the  ones  who  will  be  ultimately  affected  by  recent  obscenity 
rulings  that  allow  local  communities  to  determine  for  themselves  what  is  ob- 
scene— and  therefore  could  bar  many  major  films — there  is  considerable  discus- 
sion in  the  labor  community  of  what  can  be  done. 

William  Howard,  prez  of  the  Hollywood  AFL  Film  Council,  said  he  expects 
the  matter  will  be  discussed  by  the  Council  in  the  near  future,  while  several 
Hollywood  biz  reps  have  said  there  is  already  considerable  concern  among  their 
memberships  for  some  kind  of  action. 

'STAGGERING  BLOW' 

Screen  Actors  Guild  has  labeled  the  decision  "a  staggering  blow  to  an  industry 
already  beset  with  numerous  problems,"  saying,  "Censorship  on  the  scale  this 
(U.S.  Supreme  Court)  decision  entails  is  not  calculated  to  promote  either  the 
artistic  or  economic  well-being  of  motion  picture-making.'' 

Chet  Migden,  SAG  national  exec  secretary  and  prez  of  the  Film  &  Television 
Coordinating  Committee,  said  the  crux  now  lies  in  other  court  tests  of  the  ex- 
tent of  the  impact  of  the  Supreme  Court  decision. 

He  said  unions  can  "speak  out  strongly — do  our  share  to  arouse  public  aware- 
ness. It's  another  blow  to  First  Amendment  rights." 

Anthony  Wollner,  exec  secretary  of  International  Alliance  of  Theatrical  Stage 
Employes  Film  Editors  Guild,  Local  776.  said  craft  workers  are  in  a  poorer  po- 
sition as  a  result  of  the  decision. 

"It  can  affect  us  economically  if  the  Hollywood  community  has  to  start  mak- 
ing films  that  do  not  appeal,"  Wollner  said.  "It  would  boil  down  to  filmmaking 
that  will  not  be  attended  by  the  public.  There  is  a  universal  law  of  supply  and 
demand. 

"The  studios  and  the  labor  community  have  a  joint  problem,"  he  said.  "We 
should  pull  oars  together  to  try  to  solve  it." 

Mac  St.  Johns,  biz  rep  of  Publicists  Guild,  said,  "We  are  opposed  to  this  kind 
of  blanket  ruling.  We  are  opposed  to  anything  that  says  to  an  adult  human 
being  he  cannot  or  must  not  do  or  see  this." 

He  said  union  lobbying  for  the  proper  types  of  legislation  would  be  an  ap- 
proach guilds  should  take,  and  one  that  would  ultimately  come  through  the 
Film  Council. 

Motion  Picture  Association  of  America  has  already  approved  a  plan  of  action 
to  clarify  the  Supreme  Court  decisions  (Daily  Variety.  Aug.  1). 


[From  the  Hollywood  Reporter,  Hollywood.  Calif.,  Wednesday,  May  16,  1973] 

Hartke  Rips  Runaways  at  Union  Capitol  Rally 

(By  Angele  de  T.  Gingras) 

Washington — Senator  Vance  Hartke  (D-Ind. )  lashed  out  yesterday  against 
the  current  runaway  movie  situation  at  the  wind-up  rally  of  the  National  Con- 
ference of  Motion  Picture  and  Television  Unions.  This  climax  of  the  first  na- 
tional union  assembly  of  the  entertainment  industry  bad  retreated  in  the  wake 
of  late  spring  showers,  from  its  planned  setting  on  the  west  side  of  the  Capitol 
near  the  statue  of  John  Marshall,  to  the  Quality  Motel  a  few  blocks  away. 

Hartke  lambasted  the  United  States  producers  beating  it  out  of  the  country 
looking  for  locales.  He  said  this  egress  resulted  in  a  terrific  job  drain  for  the 
taxpayers  of  the  nation,  and  a  cowboy  western  turned  up  with  the  hero  an 
Italian,  backdropped  by  a  Spanish  sunset,  riding  a  French  horse,  and  with  a 
Greek  running  the  camera  and  Germans  doing  the  background  music  conducted 
by  a  Pole. 

With  a  huge  placard  saying  "Keep  America  Working  the  Union  Way.  Pass 
the  Burke-Hartke  Bill"  he  urged  that  the  assembled  members  of  IATSE.  BEW, 
XABET.  IRPAT.  IBT.  SAG  and  AFTRA  write  to  their  Congressmen  and  pay 
personal  visits  to  them  asking  that  they  vote  for  the  bill.  The  legislation  would 
put  quotas  on  the  amount  of  any  product,  including  films  and  other  audio-visual 
materials  which  could  come  into  the  country.  The  quantity  permitted  for  im- 
port here  would  depend  upon  the  economic  condition  of  any  industry  at  any 
particular  time. 
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Hartke  also  said  he  would  like  to  see  legislation  forbidding  any  films  or  other 
audio-visual  products  from  coming  into  this  country  which  are  produced  abroad 
under  salary  and  other  conditions  below  the  standards  required  here.  He  said 
this  was  slave  labor. 

At  the  same  rally  Rep.  Alphonzo  Bell  (R-Calif. )  spoke  out  against  the  snow- 
balling of  reruns  on  the  TV  screen,  as  a  result  of  the  prime  time  rule  of  the 
Federal  Communications  Commision.  Rep.  Barry  Goldwater  Jr.  (R-Calif.)  also 
spoke  at  the  assembly.  Pie  told  his  audience  that  he  was  continuing  to  urge 
passage  of  the  bill  to  see  that  the  government  of  the  United  States  did  not  con- 
tinue to  be  the  largest  movie  producer  and  competitor  of  his  audience  in  the 
private  sector.  He  emphasized  that  instead  of  contracting  the  work  out  to 
professionals  the  government  had  a  record  of  getting  what  they  could  for  as 
little  as  they  could. 

At  an  earlier  luncheon  session  of  the  assembly,  Clay  T.  Whitehead,  White 
House  (Mlice  Telecommunications  Policy  director,  said  he  was  recommending 
that  the  FCC  issue  a  notice  of  inquiry  into  the  whole  area  of  reruns.  John  II. 
Bass,  thi'  other  luncheon  speaker  who  heads  the  Office  of  Network  Study  of  the 
Commission's  Broadcast  Bureau,  also  said  he  would  personally  like  to  see  an 
inquiry  begin  promptly. 

Whitehead  said  too,  that  he  wants  to  see  the  prime  time  rule  ended.  It  wasn't 
achieving  any  of  the  results  for  which  it  was  initiated  in  the  first  place. 

The  OTP  director  also  emphasized  at  the  beginning  of  his  talk  that  he  Ad- 
ministration was  interested  in  several  other  areas  of  mutual  interest  to  the 
group  he  was  addressing.  They  were  government  production  of  movies  and 
charting  a  course  for  the  future  of  cable  TV. 

He  noted  unequivocally  after  a  study  by  the  OTP,  that  the  increased  costs  of 
programming  production  in  the  industry  were  not  caused  by  wage  increases. 
He  said  his  office  had  found  that  the  three  big  networks  rivalling  each  other 
were  the  villains  in  the  piece.  The  nets  bid  with  each  other  for  talent  and 
everything  else  and  costs  soar. 


[From  the  Hollywood  Reporter,  Hollywood,  Calif.,  Wednesday,  Mar.  14,  197.°.] 
Picket-Boycott  Boxoffice  Wak  Hits  Runaway 

(By  Will  Tusher) 

Despairing  of  attempts  to  legislate  meaningful  federal  curbs  on  runaway 
production,  the  newly  activated  National  Conference  of  Motion  Picture  and 
Television  Unions  has  decided  to  attack  the  problem  with  a  militant  national 
campaign  of  picketing  and  boycott. 

Co-ahead  on  the  new  program  awaits  choice  of  a  vulnerable  high  budgeted 
American  film  shot  on  foreign  location. 

One  of  the  prime  movers  in  the  new  gloves-off  strategy  is  Don  Haggerty.  who 
spearheaded  the  drive  against  runaway  production  during  his  four  years  as  v-p 
of  the  Hollywood  AFL  Film  Council  from  which  he  recently  defected. 

"The  only  solution  on  runaway,"  Haggerty  declared  yesterday,  "is  to  picket 
and  boycott.  This  is  what  our  national  (anti-runaway)  committee  is  going  to 
develop.  If  we  picket  and  boycott  nationally  we  are  going  to  have  a  lot  more 
effectiveness  than  regionally.  We'll  find  the  proper  productions  and  the  best  ones 
to  establish  for  our  initial  programs." 

Haggerty,  recently  elected  business  representative  of  'A  Film  Technicians 
Local  683,  is  research  director  of  the  National  Conference.  Commenting  on  the 
decision  to  go  to  the  streets  to  combat  runaway  theatrical  film  production,  he 
linked  the  efficacy  of  picketing  with  renewed  charges  of  Film  Council  ineptitude. 

He  claimed  that  the  Film  Council  achieved  its  greatest  strength  in  1969  when, 
at  his  instigation,  the  organization  authorized  the  picketing  of  Loew's  Holly- 
wood Boulevard  during  the  playing  of  the  filmed-in- Yugoslavia  feature,  "Castle 
Keep,"  a  Filmways  production  released  by  Columbia. 

Haggerty  charged  that  the  picketing  was  abandoned  in  a  deal  with  the  Asso- 
ciation of  Motion  Picture1  and  Television  Producers  in  which  the  Film  Council 
agreed  to  drop  the  tactic  in  consideration  of  a  joint  labor-management  effort 
to  generate  support  for  a  federal  domestic  subsidy.  Haggerty  said  the  producers 
demonstrated  bad  faith  in  implementing  the  common  goal  and  that  the  $50,000 
spent  to  retain  former  U.S.  Senator  Tom  Kuchel  as  counsel  for  the  drive  was 
wasted. 
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[From  the  New  York  Post,  Saturday,  Sept.  29,  1973] 

MPAA  :  X-ing  Out  The  X  Rating? 

(By  Jack  Cowley) 

The  X  rating  is  in  trouble. 

In  the  spotlight  of  the  recent  Supreme  Court  decision  on  obscenity,  the  X 
category  is  now  under  serious  review  and,  according  to  some  hlin  industry 
sources  here,  could  be  eliminated  by  the  end  of  the  year,  replaced  by  a  broader 
R  classification. 

Motion  Picture  Assn.  of  America  president  Jack  Valenti,  however,  strongly  re- 
jects any  suggestion  that  the  rating  might  be  dropped. 

But  some  independent  producers,  distributors  and  film  executives  claim  the 
MPAA — whose  executive  committee  is  made  up  of  the  heads  of  the  nine  major 
film  studios — has  already  begun  to  enlarge  the  R  category,  requiring  them  to 
tailor  their  films  and  film  advertising  "according  to  1950s  standards." 

The  MPAA  contends  that  it  is  merely  trying  to  distinguish  serious  film-mak- 
ing from  sexploitation.  In  an  interview,  Valenti  acknowledged  that  a  formula 
was  being  sought  to  deny  the  cheap  pornographic  film  the  X — the  only  classifica- 
tion which  a  producer  can  apply  at  will  without  an  MPAA  review.  Porn  spe- 
cialists value  the  x  rating. 

David  F.  Friedman,  who  represented  the  film  "Mom  and  Dad*'  throughout  the 
1950s  in  court  fights  over  whether  the  birth  of  a  baby  should  be  allowed  on  the 
screen,  has  emerged  as  a  spokesman  for  the  independents. 

MAJOR  STUDIOS  FILMS 

"If  you're  going  to  fight  for  a  free  screen,  everybody's  got  to  have  the  free- 
dom." said  Friedman,  president  of  the  Adult  Film  Assn.  of  America,  an  organi- 
zation of  250  independent  producers,  distributors  and  theater  chain  owners. 

"The  local  'committees  for  decent  literature'  are  not  going  to  stop  with  'The 
Devil  in  Miss  Jones'  and  'Deep  Throat,'  "  Friedman  said. 

Friedman  said  he  thought  it  "ironic"  that  the  first  films  attacked  by  local 
prosecutors  following  the  Court  ruling  were  "Last  Tango  in  Paris"  and  "Carnal 
Knowledge,"  both  released  by  major  studios. 

Valenti  cites  the  X-rated  "Clockwork  Orange"  when  he  speaks  of  the  "serious, 
well  intentioned"  adult  film  he  wants  to  separate  from  the  "skin-flick." 

The  X  rating  has  thus  caused  a  problem  for  the  film  industry,  he  said,  be- 
cause of  the  general  public  view  that  it  is  an  industry-sponsored  umbrella  under 
which  pornographic  films  are  advertised  and  exhibited. 

'no  fences  in  x' 

"X  is  not  a  rating  in  a  sense,"  he  said.  "It  is  an  unbounded  category.  There 
are  no  fences  in  X.  There  are  fences  in  the  others." 

He  said  studies  of  how  to  alter  the  X  rating  were  begun  three  years  ago  and 
are  continuing  "now  more  than  ever"  since  the  June  21  Supreme  Court  ruling. 

'UNRATED'   RATING 

One  suggestion  has  been  to  change  the  classification  from  X  to  "unrated  for 
children." 

But  Valenti  said,  "I  don't  see  what  difference  that  makes.  Whatever  label  we 
put  on  it,  once  the  films  start  being  released  it  would  have  the  same  taint,  the 
same  patina  it  has  now." 

His  film  industry  supporters  say  that  Valenti,  until  the  murky  Supreme 
Court  guidelines  are  clarified  or  overturned,  has  chosen  the  only  "politically" 
wise  course  of  action  available  to  him. 

The  MPAA  will  challenge  the  Supreme  Court  next  month  by  appealing  as  a 
test  case  a  Georgia  decision  banning  "Carnal  Knowledge." 

From  the  Assn.'s  large  17th  floor  offices  at  522  5th  Av.,  MPAA,  legal  counsel 
James  Bouras  recently  explained  some  of  the  complexities  of  the  case.  It  started 
when  an  Albany,  Georgia,  theater  owner  was  arrested  in  1972. 

"The  case  wasn't  decided  until  two  months  after  the  U.S.  obscenity  decision," 
Bouras  said.  "By  then  it  had  reached  the  Georgia  Supreme  Court  but,  in  making 
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his  decision,  the  judge  never  clarified  whether  the  showing  of  the  film  should 
he  banned  in  the  entire  state  or  just  Alhany. 

LIKE  A  BAN 

"As  a  practical  matter,  it's  had  the  effect  of  a  statewide  han  hecause  'Carnal 
Knowledge'  hasn't  heen  shown  in  Georgia  since." 

The  U.S.  Supreme  Court  decision  gives  local  communities  broader  based 
censorship  powers,  but  does  not  is  appealed  to  higher  state  court. 

Meanwhile,  some  New  York  City  film-makers  are  canceling  projects,  others 
are  seeking  new  financing  in  Europe  and  at  least  one  is  shooting  "risky"  scenes 
in  several  different  versions. 

A    LEGAL    DEFINITION 

Distributor  Joe  Mawra  of  Peacock  Films  says  that  the  MPAA  "has  come  up 
with  the  legal  aspect;  they  have  some  way  of  defining  [pornography]." 

For  a  recent  French  import  he  was  handling,  Mawra  said,  he  was  informed 
that  a  couple's  rhythmic  movements  under  a  sheet  had  to  come  out  of  the  film. 

"I  was  told,  'These  are  the  things  that  will  get  you  in  jail.'  They  weren't 
concerned  about  quality,  story  .  .  .  they  said  that  they  would  stand  behind  an 
R,  but  that  anything  X  is  pornograph  as  far  as  the  states  were  concerned." 

,ATHING  SUITS  REQUESTED 

The  film,  "Five  Kittens,"  finally  received  an  MPAA  rating — an  R.  But  then, 
Mawra  said,  he  had  trouble  with  the  publicity  and  advertising  over  "five  bare 
bottoms  that  were  almost  obliterated  anyway  by  the  film's  title. 

"They  seemed  to  apologize  and  were  extremely  willing  to  discuss  all  this,  but 
we  had  to  put  bathing  suits  on." 

"Fourplay,"  a  movie  recently  shot  here,  filmed  some  of  its  scenes  in  as  many 
as  three  versions. 

4-PART    SEX    COMEDY 

The  production  was  to  be  a  four-part  sex  comedy  written  by  Terry  Southern, 
Dan  Greenburg,  Jack  Richardson  and  David  O'Dell.  After  the  court  ruling, 
the  various  directors  were  asked  to  shoot  alternate  versions  of  selected  scenes. 
"We  had  to  protect  our  investment,"  said  Benni  Korze,  a  co-producer. 

Lewis  Archibald,  associate  editor  and  film  reviewer  for  the  Independent 
Film  Journal,  said  the  experiences  of  Mawra  and  other  film  makers  interviewed 
were  typical  of  MPAA  attitudes  "for  as  long  as  a  year  now." 

"They  been  trying  to  make  the  R  category  as  broad  as  possible.  Whether 
they'll  actually  eliminate  the  X  depends  a  lot  now  on  the  appeal  of  the  Georgia 
■decision." 


[From  the  Hollywood  Reporter,  Tuesday,  July  17,   1973] 
Hanging  Out  in  Sexual  Space 

(By  Shana  Alexander) 

The  only  Washington  figure  left  with  job  security  may  be  Mrs.  Grundy,  that 
mythical  guardian  of  public  morality.  When  the  Supreme  Court  ruled  again  a 
couple  of  weeks  ago  that  obscenity  is  a  matter  best  left  to  "contemporary  com- 
munity standards,"  Mrs.  Grundy  was  assured  her  place  in  the  driver's  seat  for 
an  indefinite  term. 

The  trouble,  as  always,  was  in  the  language.  Who  today  even  knows  what  a 
"community"  is — town,  village,  city,  state,  peer  group  or  state  of  mind — let 
alone  what  its  standards  are? 

I  find  the  situation  arbitrary  and  unfair,  but  not  particularly  distressing. 
Freedom  for  porn  is  not  important  on  any  scale  of  priorities;  freedom  from  it 
was  becoming  a  national  necessity,  like  eliminating  smog.  So-called  "commu- 
nity standards"  do  vary  widely,  but  by  trying  to  apply  them,  we  will  have 
to  pin  down  what  they  are,  and  in  the  process  may  learn  something  about 
ourselves. 
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If  some  citizens  of  Georgia  cannot  see  "Carnal  Knowledge" — one  of  the  test 
cases  along  the  way — it  is  no  great  loss  to  carnality,  to  knowledge,  or  to  art. 
But  if  expensively  produced  Hollywood  movies  can  be  turned  off  at  the  whim 
of  any  small-town,  small-time  Mrs.  Grundy,  the  potential  loss  at  the  box  office 
could  be  catastrophic.  Enter  Mr.  Jack  Valenti,  president  of  the  Motion  Picture 
Association  of  America,  breathing  hard. 

PRUDENT  AT  THE  CORE 

Valenti's  engaging  personality  is  inside  out :  he  is  emotional  on  the  surface, 
prudent  at  the  core.  Thus  he  is  best  remembered,  unfairly,  as  the  man  who 
said  he  slept  a  little  better  each  night  because  his  boss  Lyndon  Johnson  was 
in  the  White  House.  Presumably  he  is  sleeping  even  better  as  movie  czar,  now 
that  the  MPAA  has  just  rewarded  him  with  a  fat,  new  five-year  contract  for 
successful  steering  the  movie  industry  through  heavy  weather  since  1966. 

In  the  old  pre-Valenti  days,  Edward  Anhalt  wrote  a  picture  called  "The 
Snipper,"  about  a  fellow  who  got  his  kicks  from  shooting  women.  The  censor 
said  this  was  perversion,  and  "perversion"  was  expressly  forbidden  by  the 
motion-picture  code.  Anhalt  argued  that  shooting  women  wasn't  perversion ; 
shooting  men  was  perversion.  He  got  his  seal. 

It  was  partly  to  avoid  this  sort  of  inanity  that  Valenti  five  years  ago  in- 
stalled the  modern  movie-rating  system  which  labels  films  G,  PG,  R  or  X, 
so  that  moviegoers,  especially  parents,  will  have  some  idea  what  to  expect  for 
their  money. 

Public  recognition  of  the  new  rating  system  had  risen  to  a  record  high  of  87 
per  cent  and  acceptance  to  66  per  cent  when  the  Supreme  Court  brought  Mrs. 
Grundy  back  into  the  act. 

The  Court's  decision  to  turn  the  definition  and  prohibition  of  obscenity  back 
to  local  authorities  "left  us  hanging  out  in  sexual  space,"  Valenti  told  me  last 
week.  "We're  now  in  a  legal  never-never  land,  where  there  are  no  rules  of 
evidence,  and  no  guide  lines  of  any  kind." 

SPOKESMAN    OF   'THE   REAL    WORLD' 

Amid  these  swirling  mists,  Valenti  sees  his  own  mission  clearly.  He  is  the 
self-appointed  spokesman  and  champion  of  "the  real  world,"  a  world  whose 
standards  are  changing  with  "avalanching,  frightening"  speed.  As  he  quite 
rightly  points  out,  blue-movie  artists  and  hardcore  porn  merchants  did  not 
create  this  world.  If  anything  it  was  the  other  way  around.  "Deep  Throat" 
and  Andy  Warhol  are  creatures  of  our  times.  Every  world  creates  it  own  art, 
just  as  it  creates  its  own  pornography. 

As  befits  a  declared  realist,  Valenti's  rating  system  deals  only  with  what  it 
sees.  "We  don't  presume  to  judge  quality,  so  we  don't  care  how  sleazy  the 
stuff  is,"  he  said.  "We  don't  make  moral  judgments,  we  don't  care  if  the  good 
guy  loses  or  the  bad  guy  wins.  We  just  rate  what's  on  the  screen,  in  four  cat- 
egories :  sex,  language,  violence,  theme. 

"We  look  for  what's  excessive.  But  what  is  too  much  sex?  People  say  we  rate 
by  inch  of  public  hair.  Sure,  we  try  to  keep  breasts  out  of  PG,  because  parents 
get  uptight  about  it. 

"What's  excessive  language?  You  may  hear  'horse  shit,'  or  'piss  on  you'  in 
PG,  buy  beyond  that,  it  goes  into  R. 

"What  is  too  much  violence?  Is  it  John  Wayne  landing  at  Iwo  Jima  with  400 
machine  guns,  or  is  it  one  man  slowly  taking  another  apart  with  whips?  We're 
rating  for  parents,  rating  on  what  Mr.  and  Mrs.  America  get  uptight  about.  Ex- 
cessive sex  they  mind.  Too  much  violence  they  don't." 

And  that  is  the  trouble.  If  there  are  no  laws  making  the  depiction  of  violence 
a  crime,  I  think  there  should  be.  In  Valenti's — and  our — "real  world,"  violence 
is  the  only  pornography  left. 

The  President's  Commission  on  Obscenity  and  Pornography  has  been  able  to 
find  "no  evidence  to  date  that  exposure  to  explicit  sexual  materials  plays  a 
significant  role  in  the  causation  of  delinquent  or  criminal  behavior  among  youth 
or  adults."  The  same  cannot  be  said  if  violence.  Constant  exposure  of  children 
to  explicit  violence  in  movies  and  TV  certainly  has  a  damaging,  dulling,  blunting 
effect  on  their  sensibilities.  People  know  this  instinctively.  That  is  why  two- 
thirds  of  Americans  say  they  are  sure  there  is  too  much  violence  on  TV. 
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If  the  movie  producers  were  really  interested  in  protecting  children,  and  not 
themselves,  I  think  they  would  leave  the  sex  alone,  but  take  the  violence  out. 
Children  can  handle  sexual  material,  even  if  their  parents  can't.  Children  un- 
derstand that  sex  is  a  part  of  life,  and  not  a  secret  part  any  more. 

What  I  hate  to  see,  and  I  myself  walk  out  of,  is  aimless,  brainless  violence, 
especially  sexual  violence,  of  pictures  like  "A  Clockwork  Orange"  and  "Straw- 
Dogs."  What  shocks  me  is  the  sudden  ugly  prevalence  of  rape  scenes — twenty 
in  recent  months.  As  a  sexual  turn-on,  the  rape  scene  in  the  '70s  has  replaced 
the  obligatory  movie  bubble  hath  of  the  1930s.  I  agree  with  critic  Aljean 
Harmetz  that  "the  attack  between  the  thighs  is  only  an  extension  of  the  bullet 
between  the  eyes." 

CALIBRATING  MORALITY 

You  cannot  legislate  morality,  as  everybody  knows.  Perhaps  the  absurdity  is 
greatest  not  in  trying  to  legislate  or  regulate  morality,  but  trying  to  calibrate  it. 
When  Californians  voted  to  restore  the  death  penalty,  Governor  Reagan  sug- 
gested that  the  state  secretary  of  health  and  welfare  try  to  find  a  more  "hu- 
mane" way  to  kill  people.  The  secretary  has  since  been  searching  for  some 
method  midway  between  crucifixion  (too  cruel)  and  a  death  pill  slipped  with- 
out warning  into  the  food   (insufficiently  deterrent). 

I  find  this  attempt  to  calibrate  execution  both  absurd  and  obscene.  I  find 
"Deep  Throat"  also  an  add  mix  of  absurd  and  obscene.  It  is  the  absurd  ele- 
ment in  all  porn  which  makes  it  seem  silly  to  suppress  it.  Why  repress  fantasy? 
Can  you  suppress  fantasy?  Doesn't  that  create  wilder  fantasy? 

In  any  event,  we  can  and  must  suppress  the  brutality  which  another  age  will 
recognize  as  the  one  common  hallmark  of  all  our  commercial  entertainment. 
Kid's  TV  cartoons,  pro  football,  the  nightly  news,  all  TV  drama  and  all  movies 
now  reek  with  sadism  and  gratuitous  gore.  Even  Mrs.  Grundy  knows  that  a 
people  that  has  become  anesthetized  to  violence  is  in  far  more  serious  trouble 
than  a  society  merely  oversexed. 

[From   the  Hollywood  Reporter,   Tuesday,   Apr.   9,   1974] 
Obscenity  Chaos  Ahead  for  Mainstream  Films 

(By  Will  Tusher) 

Recognition  that  mainstream  films  are  inextricably  affected  along  with  porno- 
graphy movies  under  the  new  Supreme  Court  guidelines  on  obscenity  is  at  the 
heart  of  mounting  concern  within'  the  Association  of  Motion  Picture  and  Tele- 
vision Producers  that  the  mushrooming  of  local  censorship  authorities  threatens 
to  throw  the  industry  into  a  state  of  chaos. 

•our  companies  do  not  make  hard  core  porno  at  all,"  AMPTP  executive  vp 
Billy  II.  Hunt  observed  yesterday.  "As  a  matter  of  fact,  they  don't  make  porno 
at  all.  At  the  same  time,  it  is  an  industry  problem  and  we  have  to  do  what  we 
can." 

While  the  AMPTP  continues  to  disassociate  itself  from  pornographic  product, 
it  has  affirmed  alarm,  along  with  the  Adult  Film  Association  of  America  over 
the  attack  on  the  principle  of  exemption  for  audiences  limited  to  consenting 
adults,  and  it  has  centered  its  apprehension  on  the  high  court  mandate  for  the 
determination  of  obscenity  on  the  basis  of  varying  local  community  standards. 

"We  don't  know  what  the  effect  (of  the  court  rulings)  is  going  to  be  yet." 
Hunt  commented,  "but  we  see  a  very  real  danger.  .  .  .  Unless  you  have  some 
kind  of  a  uniform  standard,  how  in  the  world  do  you  produce  pictures  with 
controversial  content  for  general  distribution  among  the  50  states?  One  state 
says  it's  obscene.   Another  state  says  it  isn't. 

"Bui  you  never  know  in  advance  what  the  censorship  bodies  are  going  to  de- 
termine or  whoever  the  censorship  body  is — whether  it's  a  special  censorship 
group,  the  district  attorney's  office,  the  attorney  general's  office,  or  a  court.  I 
icad  one  answer  that  said,  'Well,  that's  too  bad.  Go  out  of  business.'  I'm  not 
sure  that's  a  good  answer,  either." 

Hunt  indicated  methods  of  dealing  with  fragmented  censorship  authorities 
will  have  top  priority  when  the  presidents  of  the  major  studio  member  com- 
panies of  the  Motion  Picture  Assn.  of  America  meet  here  July  31.  with  MPAA 
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president  Jack  Valenti,  Hunt,  rating  and  code  administrator  Dr.  Aaron  Stern 
and  MPAA  v-p  Barbara  Scott  in  attendance. 

"I  can  agree  in  principle  that  pornography  ought  to  be  regulated,"  Hunt  told 
The  Hollywood  Reporter,  "but  then  I  get  to  thinking,  'Well,  who  determines 
what  that  regulation  should  be?  Who  do  I  want  determining  it  for  me  because 
my  views  may  be  different?  Who  am  I  willing  to  agree  gets  to  control  what  I 
see  and  hear  and  can  be  exposed  to — not  only  on  sexual  matters,  but  on  other 
matters  as  well.  If  you  do  it  in  one  area,  you  can  do  it  in  other  areas.  It  just 
becomes  a  matter  of  extension  of  a  principle." 

Hunt  did  not  agree,  however,  that  the  MPAA's  code  and  rating  system  has 
been  endangered  by  the  new  obscenity  guidelines,  notwithstanding  one  of  the 
decisions  denying  the  principle  of  consenting  adults.  He  insisted  the  code,  in  its 
application,  has  made  no  accommodations  to  the  new  obscenity  criteria. 

"Our  ratings  aren't  based  on  that,"  he  maintained.  "They're  information 
ratings  only,  and  they  just  tell  you  what  our  code  and  rating  administration 
people  think  the  subject  matter  of  the  film  warrants." 

Although  some  view  the  consenting  adult  principle  as  implicit  in  R  and  X 
rated  films  from  which  minors  are  excluded,  Hunt  denied  the  rating  system 
lias  been  affected.  Separation  of  films  suitable  for  children  from  those  suitable 
for  adults  is  made,  he  pointed  out,  on  "an  informational  guidance  basis."  Hunt 
also  questioned  that  the  court  has  made  a  bad  finding  that  "there  is  no  dis- 
tinction between  what  adults  can  see  and  what  children  can  see." 

However,  he  agreed  that  the  consenting  adult  principle  has  been  limited,  if 
not  entirely  overthrown  by  the  new  guidelines.  He  acknowledged  that  the  roll- 
back, to  whatever  degree,  was  a  cause  for  industry  concern. 

"Freedom,"  he  said,  "is  inherently  based  on  that  principle  (consenting  adults). 
Certain  groups  of  people  want  regulation  over  adults.  Now  who  get  to  deter- 
mine what  the  regulation  should  be  and  what  the  content  of  the  material  should 
be?  This  is  what  always  bothers  me." 


[From  the  Hollywood  Reporter,  Tuesday,   Sept.  IS,   1973] 

Impose  X  Brand  on  Porno  Only,  Producer  Urges 

(By  Will  Tusher) 

Creation  of  a  special  rating  ghetto  to  isolate  pornographic  films  from  other 
sophisticated  movies  was  advocated  yesterday  by  Marvin  Worth,  producer  ol 
United  Artists  $3  million  picture  version  of  "Lenny,"  starring  Dustin  Hoffman 
in  the  role  of  the  late  Lenny  Bruce. 

Worth,  who  said  he  anticipates  no  problems  winning  an  R  rating  for  the 
profanity  laden  "Lenny,"  proposed  one  of  two  solutions — either  that  X  ratings 
be  confined  solely  to  porno  features,  or  a  system  of  two  classifications.  One 
would  be  X-P,  designating  pornographic  fare.  The  other  would  be  X-A,  de- 
noting non-pornographic  adult  subject  matter  not  suitable  for  children. 

"I  don't  believe  any  (standard)  films,  should  be  X-rated."  declared  Worth, 
who  heads  up  his  own  company,  Marvin  Worth  Prods.  "To  lump  'Last  Tango' 
with  'Deep  Throat'  is  ridiculous.  To  (X-rate)  'Midnight  Cowboy'  and  'Deep 
Throat'  is  crazy." 

He  noted  that  while  "Lenny"  will  be  full  of  the  scatological  languages  for 
which  Bruce  was  famous  and/or  infamous,  the  picture  will  have  no  frontal 
nudity,  albeit  a  topless  scene  or  two  inasmuch  as  Bruce  was  married  to  a 
stripper ;  and  that  the  picture  contains  no  excessive  violence. 

"No  profanity  will  get  you  an  X,"  he  stated,  "and  that's  all  we  really  have." 

"Lenny,"  which  has  been  bouncing  from  studio  to  studio  the  past  six  years. 
is  expected  by  Worth  to  benefit  from  the  conditioning  of  movie  audiences  to 
the  eruption  of  four  letter  words  from  the  screen  in  the  interim. 

"I  think  it's  much  better  now,"  Worth  opined.  "I  think  then  it  would  have 
seemed  exploitative — and  the  first  one.  A  lot  of  people  wanted  to  be  first  to  say 
fuck  on  the  screen,  those  kind  of  things.  I  can  see  from  the  play  (which  he 
also  produced,  in  partnership  with  Columbia  Pictures)  that  it  would  have  been 
clouded  then." 

He  expressed  confidence  that  now  audiences  will  be  able  to  see  through  to  the 
man  and  not  be  hung  up  on  the  shock  value  of  his  language. 
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"Now.  15  years  after  his  death,  they're  ready  for  this,"  Worth  suggested, 
"for  what  he  had  to  say  aside  from  the  language.  They'll  understand  what  the 
resl  of  it  was  about.  That  was  part  of  his  saying  that  we  are  hypocritical. 
We  live  in  a  what-should-be  culture  instead  of  a  what-is  culture." 

A  Thanksgiving  opening  and  a  general  Christmas  release  are  under  discus- 
sion for  the  feature,  which  has  been  locationing  in  Florida  and  which  is  ex- 
pected  to  wrap  in   Hollywood  May  2G. 

Worth  discussed  "Lenny"  while  unveiling  three  new  film  projects  and  plans 
for  a  Broadway  musical,  "Transylvania,"  with  book  by  Arnold  Shulman,  lyrics 
by  Hal  David,  to  be  directed  by  Tom  O'Horgan,  who  directed  "Lenny"  on  stage. 

The  producer's  Marvin  Worth  Prods,  has  closed  a  deal  with  20th  Century 
Fox  for  a  $2  million  film,  "Pearl,"  on  the  life  of  Janis  Joplin ;  another  $1.2  mil- 
lion project,  "Laughter  Next  Door,"  also  for  20th,  and  for  an  original,  "A  Piece 
Of  the  Action,"  for  Columbia. 

No  start  dates  have  been  fixed  on  any  of  the  three  film  properties,  although 
some  are  farther  along  in  development  than  others.  "Laughter  Next  Door,"  a 
play  by  Herman  Raucher,  will  be  directed  and  scripted  by  Joseph  Mankiewicz 
if  talks  with  Mankiewicz  prove  productive.  Worth  said  he  is  seeking  Goldie 
Hawn  for  the  lead  in  the  film,  and  that  Richard  Pryor  has  been  set  going  in 
for  "A  Piece  of  the  Action,"  an  inter-racial  comedy  not  geared  to  a  black  theme. 
Worth  is  negotiating  with  Milos  Forman  to  direct,  and  with  Bob  Klane,  who 
scripted  his  "Where's  Papa?"  to  do  the  screenplay. 

No  casting  has  been  firmed  on  the  Janis  Joplin  picture,  with  Worth  veering 
toward  an  unknown.  He  said  that  under  most  circumstances  it  is  unwise  for  a 
strong  personality  to  portray  another  personality.  He  cited  Hoffman  as  an  ex- 
ception to  underscore  the  wisdom  of  that  approach. 

"I  came  to  the  conclusion  that  Dustin  Hoffman  wasn't  a  preconceived  per- 
sonality," Worth  explained.  "He's  always  a  different  character  in  a  part.  With 
him  it's  having  your  cake  and  eating  it.  In  'Pearl'  it  would  be  a  personality 
playing  a  personality.  I  remember  Sinatra  in  the  Joe  E.  Lewis  thing.  It  was 
always  Sinatra  instead  of  Joe  E.  Lewis." 


[From   the  Hollywood   Reporter,   Friday,    Oct.   26,    1973] 
White,  Arkoff  Urges  NATO  Act  To  Fight  Obscenity  Guidelines 

(By  Will  Tusher) 

San  Francisco — Controversy  reared  its  inevorable  head  at  the  opening  ses- 
sion of  the  1973  Convention  of  the  National  Association  of  Theatre  Owners 
yesterday.  Two  principal  speakers — agreed  that  all  facets  of  the  industry  are 
threatened  by  the  new  obscenity  guidelines — differed  sharply  over  the  wisdom 
of  exhibitors  getting  into  production  and  distribution. 

Outgoing  NATO  President  Roy  B.  White,  in  his  keynote  address,  and  Ameri- 
can International  Pictures  Board  Chairman  and  President  Samuel  Z.  Arkoff  in 
his  luncheon  speech,  were  of  a  single  mind  on  the  needs  for  urgent  action  to 
combat  the  Supreme  Court's  June  21  decisions.  Both  thus  triangled  the  conflict 
by  tacitly  taking  exception  to  President-elect  Paul  Roth's  counsel  to  await 
clarification  and  not  panic  on  the  issue   (Page  11). 

Arkoff,  in  the  process,  unleashed  a  blistering  attack  on  Jack  Valenti,  President 
of  the  Motion  Picture  Association  of  America,  for  his  attempts  to  divorce 
product  of  "responsible  filmmakers"  from  total  motion  picture  supply,  including 
so-called  pornographic  fare. 

White,  as  he  has  on  numerous  other  occasions,  exhorted  exhibitors  to  get  into 
production  and  to  encourage  other  elements  of  the  business  community  to  fol- 
low suit  to  help  develop  a  constant  flow  of  quality  "high  impact"  films.  Several 
hours  later,  Arkoff  blasted  the  concept  as  a  "recurring  siren  song." 

"This  is  dreamsville,  gentlemen,"  he  warned.  "We  have  been  here  before,  or 
have  you  forgotten  those  instant  majors  that  started  a  few  years  ago — backed 
by  exhibition  companies  for  the  most  part  .  .  .  that  was  only  a  few  years,  but 
one  hundred  million  dollars  ago.  Where  are  those  companies  today  and  what 
are  they  producing?" 

The  AIP  head  asserted  that  production  costs  had  soared  more  than  20%  the 
past  two  years,  and  noted  that  basic  interest  rates  have  gone  to  "an  effective 
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11  per  cent  plus  compensating  balances."  While  product  suppliers'  costs  have 
been  spiraling,  he  complained,  exhibitor  dollar  participation  in  local  advertising 
and  promotion  has  remained  at  the  same  level  where  it  was  five  years  ago. 

"This  harms  everyone,"  he  maintained.  "Since  cost  of  local  advertising  (tele- 
vision, newspaper  and  radio)  is  higher  than  ever  before,  any  exhibitor's  failure 
to  increase  his  dollar  participation  in  publicity  and  advertising  either  means 
that  the  distributor's  participation  must  be  in  a  greater  percentage  of  the  en- 
tire campaign  must  be  cut  back.  This  is  the  road  to  suicide  for  all  of  us." 

Arkoff  stressed  that  we  welcomed  exhibitor  financial  investment  in  produc- 
tion provided  such  features  are  released  by  AIP  or  other  distributors.  He  in- 
vited exhibitors  to  participate  in  production  on  that  basis  to  fix  rental  terms, 
advertising  contribution  and  settlement. 

•  "I  would  have  great  faith  that  such  exhibitors  would  do  very  well  for  me 
except,  of  course,  with  regard  to  their  own  theatres,"  he  chided. 

White,  calling  the  Supreme  Court  obscenity  guidelines  "garbled  and  confused," 
urged  a  "go-to-hell"  counterattack  centered  on  rallying  armies  of  citizens  pro- 
test groups  and  the  use  of  motion  picture  screens  as  an  editorial  weapon  in  the 
fight  to  influence  public  support  for  the  philosophy  of  freedom  of  choice  in 
moviegoing.  He  estimated  that  NATO's  member  theatres  thus  could  speak  to 
15  million  movie  patrons  a  week  and  "make  an  impression"  on  60  million  a 
month. 

"On  a  continuing  basis,"  White  declared,  "we  can  generate  a  tremendous 
amount  of  public  opinion  and  public  action  if  we  editorialize  in  a  responsible 
and  intelligent  way.  Our  audience  wants  the  right  to  choose  for  themselves. 
Legislators  throughout  the  land  should  be  made  aware  that  audiences  want  the 
right  to  decide  for  themselves." 

He  called  for  a  nationwide  alliance  with  civic  groups  comprised  of  doctors, 
lawyers,  housewives,  librarians,  professors,  businessmen  "and  decent  law  abid- 
ing citizens  who  do  not  think  that  being  adults  and  exercising  the  prerogatives 
of  adulthood  is  synonomous  with  being  dirty." 

On  that  issue.  White  found  resounding  support  from  Arkoff,  he  cautioned  at 
the  AIP  luncheon  at  the  St.  Francis  Hotel  that  "your  theatres  are  in  greater 
danger  today  from  strangers  who  are  trying  to  dictate  what  you  can  exhibit 
than  they  ever  were  from  television,  pay  TV,  lack  of  product,  CATV  or  any- 
thing else." 

Arkoff  said  that  "enemies  of  free  expression"  are  well  financed  and  relentless, 
and  he  petitioned  small  exhibitors  and  circuit  operators  alike  to  make  com- 
mon cause  through  political  channels  in  the  jurisdictions  where  they  do  business. 

"Even  if  we  are  at  all  successful  in  obtaining  statewide  community  stand- 
ards," Arkoff  admonished,  "it  will  be  the  local  authorities  who  can  and  will 
harass  and  disturb  your  theatres  until  the  guidelines  are  firmly  set  down,  and 
that  may  take  years." 

He  was  caustic  about  the  Valenti-MPAA  attempt  to  isolate  the  pornographic 
film  community  through  state  legislation  designed  to  reflect  the  Supreme  Court 
distinction  between  obscene  material  and  work  of  a  serious,  philosophic,  literary, 
scientific  and  artistic  character. 

"Their  smut,  they  say,  is  not  smut,"  declared  Arkoff  of  films  produced  by 
MPAA  member  companies.  "But  when  'Carnal  Knowledge,'  a  big,  important, 
serious  thought  provoking  picture  rated  by  the  MPAA  as  R  was  held  to  be 
pornographic  by  the  Georgia  Supreme  Court  it  became  obvious  that  the  MPAA's 
position  wasn't  tenable,  that  to  those  who  would  establish  their  own  personal 
definition  of  smut  and  pornography  for  the  entire  community,  only  Disney 
would  be  safe. 

In  a  less  emotional  atmoshpere,  NATO  presented  the  first  annual  "Walking 
Tall"  award  to  Memphis  exhibitor  John  Gannon.  Gannon  was  honored  for  his 
"extraordinary  efforts"  in  generating  a  record  15  week  gross  for  the  Bing  Crosby 
Productions-Cinerama  release  at  his  Park  Theatre  and  thus  setting  the  stage 
for  making  the  feature  one  of  the  box  office  sleepers  of  the  year. 

Two  coming  events — National  Film  Day  October  23,  with  receipts  set  aside 
for  the  American  Film  Institute,  and  the  forth  coming  first  annual  moviegoers 
motion  picture  awards  poll — were  hailed  by  White  as  epochal  contributions  to 
stimulating  audience  involvement  and  enthusiasm. 

White  said  the  NATO  referendum  was  likely  to  develop  a  larger  vote  than 
the  average  presidential  election. 
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[From  the  Wall  Street  Journal,  Monday,  July  16,  1973] 
NATO  Refuses  To  Make  Porno  Sacrificial  Goat 

(By  Will  Tusher) 

Exist cinr  of  a  first  draft  model  obscenity  bill  circulated  by  the  Media  Coali- 
tion has  come  to  light  in  an  expression  of  concern  by  the  National  Assn.  of 
Theatre  Owners  over  misconceptions  that  the  package  represents  the  views  of 
the  exhibitor  organization. 

Growing  apprehension  on  that  score  surfaced  yesterday  when  The  Hollywood 
Reporter  learned  of  a  letter  sent  by  NATO  v-p  and  executive  director  Joseph 
<;.  Alterman  to  directors,  officers  and  regional  associations  of  the  exhibitor 
group  cautioning  them  against  accepting  the  Media  Coalition's  first  draft  of  a 
model  obscenity  bill  or  any  others  that  might  be  represented  as  NATO's  position. 
A  central  consideration  in  Alterman's  move,  it  is  understood,  is  unwillingness 
of  NATO  to  water  down,  on  the  basis  of  pragmatic  rationales,  its  traditional 
commitment  to   first  amendment  freedoms. 

White  the  Media  Coalition  (Hollywood  Reporter  10/11/73,  10/24/73)  has 
withdrawn  plans  to  offer  model  legislation,  it  has  been  ascertained  that  con- 
tinued distribution,  authorized  or  otherwise,  of  the  first  draft  has  touched 
off  alarm  over  what  one  NATO  executive  describes  as  "a  panic  inspired 
stampede." 

Alterman's  letter  puts  exhibitors  on  notice  that  NATO — whose  "active  support 
and  cooperation"  is  claimed  by  Media  Coalition — reserves  to  itself  the  right  to 
formulate  its  own  position  on  state  obscenity  legislation. 

"NATO's  counsel  and  legal  affairs  committee  are  preparing  their  recommenda- 
tions," the  Alterman  letter  states.  "The  NATO  position  and  draft  legislation 
will  be  sent  to  you  just  as  soon  as  it  has  been  adopted." 

Alterman's  Intra-NATO  communication  is  seen  as  a  reflection  of  increasing 
insistence  by  NATO  leadership  on  developing  an  independent  stand  wdiich  an- 
swers immediate  legislative  needs  without  sacrificing  NATO's  historical  sup- 
port of  first  amendment  freedoms. 

"It  is  of  absolute  importance  to  protect  freedom  of  expression,  communication 
and  choice,"  declared  a  top  NATO  official  who  declined  to  be  named.  "NATO 
is  represented  and  respected  in  almost  every  state  and  community  across  the 
nation.  We  have  good  rapport  with  the  people  who  make  the  laws  and  enforce 
them.  We  intend  to  develop  our  position  calmly  and  deliberately.  We  will  dis- 
cuss it  among  ourselves  with  state  and  community  leaders.  At  the  risk  of  pro- 
ceeding more  slowly  than  others,  NATO  intends  to  remain  rational,  reasonable 
and  responsive.  Above  all  else,  we  do  not  want  to  become  party  to  any  panic 
inspired  stampede." 

He  described  as  "neither  necessary  nor  possible"  what  he  characterized  as 
the  Utopian  objective  of  getting  50  states  to  pass  identical  and  simultaneous 
bills  on  obscenity.  Moreover,  be  declared  that  some  state  obscenity  laws  are 
entirely  satisfactory  in  their  present  forms.  While  he  acknowledged  that  some 
state  obscenity  laws  will  require  modification  to  conform  to  the  U.S.  Supreme 
Court's  June  21  decisions,  he  predicted  that  "probably  not  more  than  a  handful 
of  the  states  will  even  require  a  new  set  of  laws." 

Media  Coalition  (Hollywood  Reporter  10/24/73)  is  on  record  as  committed 
to  "the  best  legislation  that  is  politically  attainable  on  a  state-by-state  basis." 
In  articulating  other  broad  objectives  in  state  obscenity  legislation,  the  NATO 
Leader  stipulated  goals  that  do  not  appear  to  be  in  conflict  with  those  espoused 
by  the  Media  Coalition  and  other  groups  purportedly  seeking  to  avert  chaos  in 
enforcement  of  the  high  court's  new  obscenity  guidelines. 

"Some  things,"  lie  asserted,  "are  vitally  important— that  community  standards 
are  set  at  the  state  level  rather  than  by  counties  or  towns,  that  minors  are  pro- 
tected, and  that  objectionable  materials  are  not  thrust  on  adults  against  their 
will.  In  Lighl  of  a  5-4  Supreme  Court  decision  and  the  subsequent  inability  of 
prosecutors,  judges  and  juries  to  make  precise  definitions  of  obscenity,  we  must 
be  sure  that  inquires  are  conducted  in  civil  rather  than  criminal  proceedings." 
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A  Dirty  Deal?  Pornography  Ruling  Causing  Confusion  and  Chaos  Many 
Traditional  Publishers  and  Filmmakers  Say 

(By  Earl  C.  Gottschalk  Jr.,  Staff  Reporter) 

The  Supreme  Court's  ruling  against  pornography  is  already  having  an  im- 
pact— but  not  exactly  the  impact  that  was  expected. 

The  decision  last  month  gave  states  and  communities  broad  power  to  move 
against  pornography,  and  indeed  some  so-called  hard-core  pornograph  has  al- 
ready gone  back  underground  in  some  communities.  But  the  ruling  has  also 
brought  confusion  and  chaos  to  the  more  traditional  branches  of  the  publishing 
and  filmmaking  industries. 

"The  decision  wasn't  supposedly  aimed  at  the  serious  filmmaker,"  says  Jack 
Valenti,  president  of  the  Motion  Picture  Association  of  America,  a  trade  group. 
"But  already  the  Georgia  supreme  court  has  declared  obscene  'Carnal  Knowl- 
edge,' a  serious  film  made  by  director  Mike  Nichols.  Apparently  the  courts 
aren't  able  to  distinguish  between  commerce  in  ideas  and  commercial  exploita- 
tion of  sex." 

Production  plans  for  some  movies  have  been  canceled  in  fear  of  the  new 
ruling,  and  copies  of  "Playboy,"  "Oui,"  and  "Penthouse"  magazines  have  been 
seized  by  authorities  in  Macon,  Ga.,  and  several  small  towns  in  the  South.  And 
many  executives  in  the  movie  and  publishing  industries  see  a  resurgence  of 
local  censorship  boards.  "It's  a  call  to  arms  for  every  crazy  vigilante  group 
in  this  country,"  says  Robert  Bernstein,  president  of  Random  House,  a  major 
book  publisher  owned  by  CBS. 

'first  amendment  is  in  jeopardy' 

The  book  and  magazine  publishers  and  the  movie  companies  have  formed  an 
ad  hoc  coalition  to  seek  to  mitigate  the  impact  of  the  decision  on  their  indus- 
tries. The  coalition  plans  to  petition  the  court  to  clarify  its  decision,  to  propose 
model  obscenity  legislation  for  states  and  localities  and  to  amass  legal  defense 
funds  for  expected  court  fights  by  booksellers  and  filmmakers. 

"The  First  Amendment  is  in  jeopardy,"  says  Ken  McCormick,  chairman  of 
the  coalition  and  a  senior  consultant  at  Doubleday  &  Co.  "We  hope  to  avoid  a 
deluge  of  state  legislation  that  will  be  regretted  later."  (Many  others  outside 
the  industry,  it  should  be  noted,  have  hailed  the  court  ruling  and  see  it  as 
quite  consistent  with  the  First  Amendment.) 

Of  the  major  film  companies,  United  Artists,  a  subsidiary  of  Transamerica 
Corp.,  possibly  has  the  most  to  lose.  Its  controversial  X-rated  hit,  "Last  Tango 
in  Paris,"  starring  Marlon  Brando  and  Maria  Schneider  and  directed  by  Bern- 
ardo Bertolucei,  has  already  grossed  $32.1  million  from  showings  in  92  U.S. 
cities  and  17  countries.  United  Artists' plans  to  release  the  movie  for  wider  dis- 
tribution next  month. 

United  Artists  has  been  taking  a  special  approach  to  marketing  the  film  be- 
cause of  its  subject  matter  and  has  shown  it  to  district  attorneys,  prosecutors, 
mayors  and  church  officials  in  many  cities  before  opening  the  film  in  local 
theaters.  "This  is  definitely  a  film  with  serious,  artistic,  literary  value,"  says 
James  Velde.  United  Artists'  senior  vice  president  and  general  sales  manager. 
Mr.  Velde,  of  course,  isn't  an  unbiased  observer,  and  there  are  many  people  who 
disagree  with  him. 

Mr.  Velde  says  the  company  has  absolutely  no  plans  to  cut  the  film,  which 
shows  Miss  Schneider  nude  and  which  depicts  simulated  sex  as  part  of  the 
story  of  an  aging  Lothario  and  a  young  woman  in  Paris.  Mr.  Velde  says  United 
Artists  is  willing  to  go  to  court  if  the  film  is  declared  obscene  anywhere.  He 
says  the  company  has  no  other  films  in  distribution  that  would  be  affected  by 
the  new  ruling. 

BANNED   IN    CHILLICOTHE? 

The  other  major  movie  companies  say  they  haven't  had  any  problems  yet, 
but  they  are  reviewing  their  coming  schedules  and  production  plans  with  the 
new  ruling  in  mind. 
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Paramont  Pictures,  a  subsidiary  of  Gulf  &  Western  Inc.,  recently  faced  a 
minor  dispute  in  Dallas  when  the  local  film  board  made  the  company  print 
"not  suitable  for  young  adults,"  on  the  advertisements  for  "Paper  Moon."  a 
film  staring  Ryan  O'Neal  and  bis  10-year-old  daughter,  Tatum.  The  industry 

had  given  the  film  a  "PG"  rating  and  the  industry  is  concerned,  children  can 
attend  by  themselves.  The  Dallas  lilm  board  based  its  action  on  the  fact  that 
the  10-year-old  swears  and  smokes  in  the  tihn. 

Steve  Krantz,  an  independent  film  producer  who  scored  a  box-office  success 
with  the  animated  "adult"  cartoon,  "Fritz  the  Cat,"  says  that  as  a  result  of 
the  court  ruling  a  major  distributor  withdrew  from  financing  a  movie  he  had 
planned.  The  movie  was  a  version  of  the  Hubert  Selby  novel,  "Last  Exit  to 
Brooklyn."  Mr.  Krantz  adds  that  he  had  Arthur  Hiller,  who  directed  "Love 
Story,"  and  "The  Hospital,"  set  to  direct  the  film,  which  concerns  homosexual- 
ity, among  other  matters. 

"With  that  kind  of  subject  matter,  it  might  have  been  o.k.  in  Cleveland  but 
banned  in  Chillicothe,"  Mr.  Krantz  laments.  "We  would  have  had  to  do  500 
different  versions." 

Another  Krantz  cartoon.  "Heavy  Traffic,"  also  X-rated.  will  be  distributed  by 
American  International  Pictures  next  month.  "I'm  asking  AIP  to  really  go  to 
the  mat  with  this  one."  Mr.  Krantz  says,  "but  we  can't  fight  every  city  hall  in 
the  country,"  "Heavy  Traffic"  cost  $1.4  million  to  make. 

Mr.  Krantz  and  his  animators  are  preparing  a  sequel  to  "Fritz  the  Cat."  But 
depending  on  how  the  court  ruling  works  out,  "we'll  be  ready  to  change  the 
material  at  the  last  minute,"  he  says. 

RUSS    MEYER  GOES   FISHING 

Russ  Meyer,  a  maker  of  so-called  soft-core  sex  films  and  the  man  whom  many 
credit  with  starting  the  whole  sex  revolution  in  filmmaking,  has  canceled  his 
next  project,  a  $400,000  movie  entitled  "Foxy."  "I  think  I'll  go  fishing,"  Mr. 
Meyer  said.  He  said  he  believes  he  can't  jeopardize  his  investors'  money  in  the 
wake  of  the  Supreme  Court  decision. 

Theater  owners,  too,  say  they  are  confused  by  the  decision.  "The  guidelines 
aren't  that  clear,"  says  Joseph  Alterman,  executive  director  of  the  National 
Association  of  Theater  Owners,  which  represents  9.000  U.S.  theaters.  "Exhibitors 
are  taking  a  hard  look  at  every  movie  they  play." 

The  large-circulation  men's  magazines,  like  "Playboy,"  Oui,"  and  "Pent- 
house," have  already  faced  new  censorship  problems.  Issues  of  all  three  publica- 
tions have  been  seized  by  police  in  several  small  towns,  including  Macon,  Ga., 
Carrollton  and  Gulfport,  Miss.,  Hopewell,  Va.,  Prattsville,  Ala.,  and  Ashland. 
Ohio. 

Hugh  Hefner,  publisher  of  Playboy,  says  "nothing  we  have  published  would 
even  remotely  fall  under  the  ban  of  the  Supreme  Court's  decision."  But  he 
adds,  "That  doesn't  mean  that  some  of  the  material  in  Playboy  might  not  be 
misinterpreted  in  some  communities.  We  aren't  now  contemplating  any  changes, 
but  we  may  have  to  find  some  satisfactory  middle  ground  because  communities 
may  sometimes  be  whole  states."  Playboy  has  a  circulation  of  about  6.7  million. 

"I  think  we're  in  a  period  of  uncertainty,"  Mr.  Hefner  says,  "where  any  pub- 
lisher" is  going  to  have  to  take  into  account  the  possibility  of  compromising. 
"What  we're  faced  with  is  that  curious  problem  of  how  to  produce  material 
for  a  national  audience  when  censorship  is  turned  back  into  a  local  option  situa- 
tion. One  way  is  to  play  it  by  ear." 

In  other  words,  Mr.  Hefner  hints  that  some  changes  might  be  made  in  the 
future. 

A  "Playboy''  spokesman  says  the  company  hasn't  suffered  any  significant 
revenue  loss  from  the  seizure  of  the  magazines.  Nor  does  he  foresee  a  serious 
revenue  problem  from  censorship.  The  magazine,  however,  considers  the  Su- 
preme Court  decision  a  violation  of  the  First  Amendment,  the  spokesman  says. 

Hob  Guccione,  editor,  publisher  and  owner  of  "Penthouse."  which  has  a  cir- 
culation of  about  4.f>  million,  says  "Penthouse"  will  go  "full-stream  ahead" 
with  no  changes  in  format,  pictures  or  content.  He  says  he'll  fight  any  seizures 
of  the  magazine  in  court.  '1  see  nothing  pornographic  or  obscene  in  the  human 
body."  Mr.  Guccione  says. 
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IMPACT   ON   PUSSYCAT    THEATRES 

The  major  book-publishing  houses  report  censorship  problems  so  far,  but  they 
fear  the  return  of  local  censorship  groups.  "The  latter  has  the  potential  for  a 
great  deal  of  haphazard  local  mischief,"  the  ad  hoc  coalition  of  movie  magazine 
and  book  companies  declared. 

Mr.  Bernstein,  the  Random  House  president,  says  the  decision  will  cost  the 
publishing  industry  •'millions  of  dollars"  and  "hours  and  hours  of  effort."  Moni- 
toring the  50  state  legislatures  to  see  what  obscenity  laws  will  be  passed  "will 
run  into  six-figures  with  fees  to  atorneys  in  capital  cities  alone,"  Mr.  Bernstein 
says. 

Oscar  Dystel,  publisher  of  Bantam  Books,  paperback-book  publisher  that  is 
a  subsidiary  of  National  General  Corp.,  says  his  operation  haven't  been  affected. 
The  company  published  the  sexual-advice  books  of  Dr.  David  Reuben.  "We 
see  Dr.  Ruben's  books  as  an  educational  title,"  Mr.  Dystel  says. 

While  the  Supreme  Court  decision  has  turned  off  some  hard-core  film  show- 
ings in  cities  like  Detroit  and  Chicago,  the  porno  business  seems  to  be  rolling 
along  as  usual  along  Santa  Monica  Boulevard  in  Los  Angeles,  North  Beach  in 
San  Francisco  and  Times  Square  in  New  York. 

Vince  Miranda,  president  of  Pussycat  Theatres  Inc.,  a  Los  Angeles-based 
chain  of  "adult"  movie  houses,  is  embroiled  in  several  court  suits  in  the  wake 
of  the  ruling.  In  the  middle  of  a  telephone  interview,  he  pauses  to  say,  "I  just 
got  served  with  another.  That  makes  26  this  year." 

Asked  if  he'll  soften"  the  type  of  pictures  his  movie  houses  shows,  he  says, 
"I  don*t  know,  I  don't  see  that  many  of  our  pictures." 


[From  the  Los  Angeles  Times,  Sunday,  July  8,  1973] 
Again  the  Supreme  Court  Rules  :  It's  the  Chief  Sex  Censor 

(By  Paul  Bender) 

The  most  intriguing  thing  about  the  Supreme  Court's  new  5-4  obscenity  ruling 
is  what  almost  happened  to  obscenity  laws. 

The  court,  in  this  time  of  wide-spread  political  reaction  against  excessive 
"permissiveness,"  actually  came  within  just  one  vote  of  virtually  ending  broad 
legal  restrictions  on  blatantly  sexual  books,  magazines  and  films.  All  of  the 
four  dissenting  justices  would  have  held  that  the  Constitution  protects  such 
material — however  "pornographic,"  prurient"  or  "obscene" — from  being  banned 
for  adults  who  want  to  see  them.  This  position  represent  a  radical  change  of 
view  for  three  of  the  four  dissenters. 

Thus,  for  lack  of  one  more  vote,  existing  obscenity  law  continues  to  do  busi- 
ness at  basically  the  same  old  stand.  True,  the  Nixon  court  has  made  some 
modifications  and  adjustments  in  the  constitutional  definition  of  what  may  be 
legally  treated  as  "obscene."  But  it  is  hard  to  predict  whether  these  changes — 
which  the  court  tells  us  are  designed  to  improve  the  clarity  of  the  law  and 
its  responsiveness  to  regional,  rather  than  national,  ideas  of  what  sexual  works 
should  be  banned — will  have  significant  long-run  effects  upon  the  erotic  mar- 
ketplace, and  whether  they  will  lead,  as  the  dissenting  justices  suggest,  to  a 
serious  "assault  on  the  protection  of  the  First  Amendment."  Only  time — and 
the  court's  future  applications  of  its  revised  definition — will  tell. 

A  little  less  than  three  years  ago  the  congressionally  established,  presiden- 
tially  appointed  Commission  on  Obscenity  and  Pornography  recommended  the 
repeal  of  all  laws  intended  to  interfere  with  what  the  commission  deemed  to 
be  "the  right  of  adults  who  wish  to  do  so  to  read,  obtain  or  view  explicit  sexual 
material." 

The  commission  urged  that  laws  be  retained  that  protect  children  from  ob- 
taining sexual  material  without  parental  permission.  It  also  supported  laws 
regulating  the  open  public  displays  and  unsolicited  mailings  of  possibly  offen- 
sive sexual  pictures  in  order  to  safeguard  individuals  from  having  such  ma- 
terials thrust  upon  them  without  tbeir  consent. 
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But  the  commission  argued  strongly  that  adults  should  be  free  to  make  up 
their  own  minds  about  whether— and  with  what  degree  of  explicitness — to  read 
publications  and  see  films  about  sex. 

The  recommendation  met  with  a  distinctly  cool  political  reception.  President 
Nixon  "categorically"  denounced  the  commission's  views  as  "morally  bankrupt" 
and  the  U.S.  Senate,  In  an  election  year,  overwhelmingly  rejected  those  views 
so  Quickly  that  few,  if  any,  of  the  senators  could  have  had  time  to  read  the  ex- 
tensive research  or  findings  on  which  they  were  based. 

i  That  research  showed,  among  other  things,  that  there  was  "no  evidence" 
that  exposure  to  obscenity  had  a  significant  role  in  causing  crime,  delinquency 
or  emotional  disturbance;  that  the  laws  on  obscenity  were  expensive  to  enforce 
and  "extremely  unsatisfactory''  in  their  practical  application;  and  that,  while 
a  substantial  and  sometimes  highly  vocal  minority  of  Americans  favor  broad 
obscenity  prohibitions,  a  majority  of  us  actually  believe,  with  the  commission. 
"that  adults  should  be  legally  able  to  read  or  see  explicit  sexual  materials  if 
they  wish  to  do  so.") 

Of  50  state  legislatures,  only  Oregon's  has  so  far  been  fit  to  adopt  the  com- 
mission's basic  approach. 

The  Supreme  Court  itself,  even  in  the  Warren  years,  has  never  looked  with 
theoretical  favor  upon  the  "obscene."  With  the  exception  of  Justices  Black  and 
Douglas,  who  put  obscenity  in  the  same  category  as  other  speech  for  constitu- 
tional purposes,  all  the  Supreme  Court  justices  who  had  ever  ruled  on  the 
question  prior  to  these  latest  cases  maintained  that  obscenity  was  unprotected 
by  the  First  Amendment  and  thus  subject  to  censorship  or  prosecution. 

At  times  the  court  has  narrowed  the  application  of  this  exception  to  the  First 
Amendment  guarantees  by  reversing  particular  convictions  on  the  grounds  that 
a  given  book  or  film  could  not  be  deemed  obscene.  But  the  court  can  take  only  so 
many  cases,  and  it  can  ordinarily  reverse  decisions  only  after  book  sellers  have 
been  arrested,  tried,  convicted  and  sentenced — sometimes  years  after  they  have 
been  through  that  ordeal. 

Tiie  provocative  fact  is  that  three  justices  who  dissented  in  the  court's  new 
decision — Justices  Brennan,  Stewart  and  Marshall — have  changed  their  minds 
that  "obscenity"  can  be  banned  constitutionally.  They,  along  with  Justice 
Douglas  (Justice  Black  having  died  almost  two  years  ago),  now  wish  to  make 
the  obscenity  commission's  permissive  views  not  only  recommendations  for 
legislation,  but  part  of  the  Constitution  itself. 

Their  grounds  are  different  from  those  of  the  commission.  The  four  dis- 
senters rely  not  on  the  individual's  right  to  see  or  read  whatever  he  wants 
about  sex — be  it  "obscene"  or  otherwise — but  on  the  impossibility  of  clearly 
defining  what  is  obscene  and  on  the  enormous  burden  which  is  placed  upon 
the  Supreme  Court  by  the  need  to  make  that  determination  in  case  after  case. 

Vet.  regardless  of  their  different  premise,  the  effect  would  have  been  the 
same— the  end  of  obscenity  laws  for  "consenting  adults" —  if  one  more  justice 
had  swung  to  their  side. 

Whether  that  one  vote  will  come  in  the  next  five  years— or  20  years  or  ever— 
remains  to  lie  seen.  The  majority  itself  remarked  that  "this  is  an  area  in 
which  there  are  few  eternal  verities." 

For  the  present,  opponents  or  censorship  can  take  heart  that  a  few  of 
the  justices— and  perhaps  the  country  at  large— are  rethinking  their  attitudes 
toward  sexuality  exploit  films  and  publications.  After  all.  sex  is  not  a  "wrong" 
subject,  despite  what  we  may  have  been  told  as  children.  Some  people  like 
to  buy  books  and  patronize  sex  films  for  much  the  same  reason  that  others 
of  us  might  prefer  "Mary  Poppins"  or  "The  Sound  of  .Music"— they  amuse,  in- 
form, even  feed  our  fantasies. 

of  course,  the  treatment  of  sex  varies— from  gross  to  subtle,  from  silly  to 
Sensibl< — and  of  course  tastes  are  so  various  that  one  man's  meat  is  another 
man's  garbage.  Bui  why  a  certain  degree  of  explicitness  about  his  particular 
subject  should  be  deemed  by  mature  people  to  be  not  only  outside  the  First 
Amendment  but  also  a  crime— when,  for  example,  we  think  nothing  of  freely 
disseminating  the  most  gruesome  and  detailed  depictions  of  violence— remains 
a  puzzle. 

The  changes  which  a  bare  majority  of  the  court  have  made  concern  the  way 
in  which  obscenity  is  defined  and  determined.  In  recent  years  a  plurality  of 
the  court  has  ordinarily   used  a   so-called  three-pronged  test.  Under  this  test 
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a  hook  or  film  could  not  be  prosecuted  constitutionally  as  "obscene"  unless  it 
(1)  appealed  to  the  "pruient"  interest  in  sex  of  the  average  person;  (2)  was 
"patently  offensive"  to  community  standards  and  (3)  was  utterly  without 
"redeeming  social  value." 

To  be  obscene  a  work  had  to  pass  (or  fail,  if  you  like)  all  three  parts  of 
the  test — that  is,  it  had  to  be  prurient  and  offensive  and  without  redeeming 
value.  Juries  had  to  be  told  that  they  could  convict  only  in  accordance  with 
this  test  and  appellate  court  judges — even  the  Supreme  Court  itself — would 
apply  the  test  independently  in  each  case  that  came  before  them. 

Chief  Justice  Burger's  new  opinion  for  the  court  keeps  the  three-pronged 
structure.  Now  however,  prong  No.  2  has  been  narrowed  somewhat  in  a 
couple  of  respects  that  have  received  minimal  attention :  A  work  can  now 
be  deemed  sufficiently  offensive  only  if  it  portrays  "sexual  conduct"- — and  only 
if  the  law  under  which  the  prosecution  has  been  undertaken  made  clear  what 
kind  of  sexual  conduct  might  cause  trouble.  (Interestingly  enough,  in  giving 
examples  of  what  he  means  by  "sexual  conduct,"  Chief  Justice  Burger  in- 
cludes not  only  "ultimate"  sex  acts  and  "lewd  exhibition  of  the  genitals" 
but  also  the  "excretory  function.") 

In  that  part  of  the  new  opinion  which  received  the  most  publicity,  prongs 
Nos.  1  and  2  have  been  either  narrowed  or  broadened — depending  on  geo- 
graphical circumstances — by  the  requirement  that  pruriency  and  offensivciiess 
be  judged  by  state,  rather  than  national,   standards. 

This  is  not,  strictly  speaking,  a  change,  since  the  court  had  never  previously 
decided  whose  standards  were  in  fact  applicable.  (The  court  didn't  consider 
whether  it  might  sometimes  be  proper  to  focus  on  the  taste  of  an  entity  smaller 
than  the  state.) 

But  the  most  significant  departure  may  be  the  alteration  of  prong  No.  3. 
Instead  of  requiring  that  a  work  be  found  "utterly  without  redeeming  social 
value,"  now  the  test  is  whether  it  lacks  "serious  literary,  artistic,  political 
or  scientific  value."  The  implication  of  this  change,  however,  is  unclear,  since 
the  court  failed  to  explian  what  was  once  meant  by  "utterly"  and  "redeem- 
ing," and  how  it  will  define  "serious,"  "literary,"  "artistic,"  etc.,  in  the  future. 

How  will  the  new  decision  work  in  practice?  I  suspect  that  verbal  changes 
in  the  prongs  will  have  little  impact  on  factual  cases.  Despite  what  jurors  are 
told  about  the  technical  definition  of  "obscene,"  they  tend  to  apply  their  per- 
son;;! intuition  about  what  is  too  dirty  to  be  tolerated,  and  there  is  little  evi- 
dence that  judges  act  much  differently. 

However,  we  are  surely  going  to  see  some  increase  in  attempted  obscenity 
censorship  and  harrassment  by  prosecutors  seeking  to  exploit  parts  of  the 
court's  new  language.  We  are  also  going  to  see  producers  of  obscenity  use 
their  most  fertile  imagination  to  gain  constitutional  immunity  by  injecting 
•■serious''  values  into  their  product — without  really  deleting  the  raw  saw  their 
patrons  crave. 

As  for  the  Supreme  Court  itself,  it  is  probably  prepared  to  let  some  con- 
victions stand  which  wouldn't  have  been  upheld  before.  The  justices  may 
well  think  a  line  lies  somewhere  between  "Deep  Throat"  and  "Last  Tango 
in  Paris" — but  how  many  of  them  have  seen  either  film,  and  how  will  they 
react  when  confronted  with  "serious"  packages  in  which  sex  will  be  wrapped? 

What  seems  clearest  is  that  the  court  has  once  again  invited  itself  to  be 
the  nation's  sex  censor.  This  is  a  role  the  justices  have  never  played  with 
much  success,  and  it  is  unlikely  that  further  practice  will  improve  their  per- 
formance. 


Censorship  Scene.  Media  Mobilize  Against  N.Y.  Sweeping  Anti-Obscenity 
Bills  Assembly  Passes  'Laundry  List'  Of  Prohibitions  ;  New  Tennessee 
Law  Narrows  Its  Definitions 

The  Media  Coalition,  representing  seven  organizations  within  the  publishing 
and  motion  picture  production  and  distribution  fileds.  has  launched  a  vigorous 
campaign  to  kill  a  sweeping  anti-obscenity  bill  already  overwhelmingly  passed 
by  the  New  York  State  Assembly. 

The  bill,  introduced  by  Assemblyman  John  Flack  (R-Queens)  and  passed  by 
a  vote  of  109-2;;,  is  highlighted  by  a  detailed  list  of  specific  sexual  activities 
which  would  be  barred  from  being  depicted  or  described  in  a  patently  offensive 
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manner.  The  .Media  Coalition  argues  that  the  bill  has  "such  an  extensive 
list  of  prohibited  -sexual  activity'  that  it  goes  well  beyond  the  legitimate  scope 
of  state  regulation,"  representing  what  they  term  a  clear  infringement  of  First 
Amendment  rights. 

Beyond  the  ••laundry  list.*'  Flack's  bill  also  discards  the  "utterly  without 
redeeming  social  value"  test  currently  applied  to  questionable  material  and 
substitutes  the  wording  "must  lack  serious  literary,  artistic,  political  or  sci- 
entific  value."  It  is  currently  before  the  Senate  Codes  Committe. 

The  Coalition  has  pointed  out  that  New  York's  present  obscenity  statutes 
were  recently  upheld  as  constitutional  and  also  noted  that  since  the  U.S. 
Supreme  Court  will  be  again  ruling  on  "obscinity"  by  June,  there  is  little 
reason  to  pasg  a  new  law  at  this  point.  More  specific  objection  to  the  bill  center 
on  the  fact  that  it  contains  no  prior  civil  proceeding  clause,  with  the  result 
that  alleged  violators  can  be  arrested  before  any  judicial  determination  on 
the  material's  value  has  been  made.  The  new  law  would  also  allow  for  all 
questionable  materials  to  be  confiscated  and  destroyed. 

Additionally,  the  bill  does  not  incorporate  the  High  Court's  ruling  on  state 
standard,  nor  clarify  that  a  statewide  standard  should  pre-empt  local  com- 
munities passing  their  own  ordinances. 

The  Xew  York  State  Senate  had  previously  passed  its  own  version  of  the 
bill,  which  Assembly  critics  termed  a  "simplistic  approach  to  a  complex  prob- 
lem"' owing  to  a  provision  allowing  local  police  to  make  initial  determinations 
of  "obscenity." 

Approval  of  the  divergent  bill  suggests  that  legislative  leaders  and  a  Gov- 
ernor representative  will  soon  put  their  heads  together  to  come  up  with  a  ver- 
sion incroporating  language  from  both  measures. 

Memphis  Enacts  New  Law 

In  Memphis,  where  the  state  Supreme  Court  recently  nullified  Tennessee's 
antiobscenity  laws  for  being  "unconstitutionally  vague,"  a  new  law,  drafted 
to  meet  state  and  U.S.  court  specifications,  speedily  passed  both  the  Senate  and 
House  bodies,  whereupon  it  was  immediately  signed  into  law  by  Tennessee 
Governor  Winfield  Dunn. 

According  to  the  new  statutes,  a  film  may  be  considered  as  obscene  if  it 
"describes  or  shows  sexual  conduct  in  a  patently  offensive  way  or  if  it,  as  a 
whole,  lacks  serious  literary,  artistic,  political  or  scientific  value." 

The  new  law  also  redefinied  "prurient  interest"  as  a  shameful  or  morbid  in- 
terest in  sex." 

According  to  Attorney  General  Ronald  AYebster,  passage  of  the  revised  ob- 
scenity law  paves  the  way  for  renewed  crackdowns  on  adult  motion  picture 
theatres  within  the  state. 

Meanwhile,  the  Memphis  Board  of  Review  is  in  the  process  of  setting  up 
new  guidelines  which  it  will  use  to  make  recommendations  on  whether  the 
films  it  views  can  be  categorized  as  obscene  or  unfit  for  minors. 

While  the  Board  has  no  legal  muscle  and  is  not  justified  within  the  state's 
obscenity  statues,  area  exhibitors  have  generally  cooperated  by  screening 
their  upcoming  product  for  Board  review.  In  cases  where  exhibitors  have 
taken  a  hard  line  and  refused  to  volunteer  their  cooperation,  no  action  has 
ever  been  taken  against  them. 

'Greex  Door'  Acquited  in  L.A. 

Following  a  conviction  in  New  York  State  and  a  bung  jury  in  San  Mateo. 
California.  James  and  Artie  Mitchell's  Behind  The  Green  Door  was  acquited 
of  criminal  charges  in  the  Los  Angeles  Municipal  Court  late  last  month.  The 
acquital  ended  a  three-week  trial  in  which  the  Mitchell  Brothers,  who  produced 
the  film  and  operate  five  of  their  own  theatres  in  California,  were  charged  with 
exhibiting  an  allegedly  obscene  film. 

Door  was  originally  confiscated  in  September  of  1973  shortly  after  the  Mit- 
chell Brothers  opened  the  Four  Star  Theatre  on  Wilshire  Boulevard  in  Los 
Angeles.  The  acquittal   was  the  first  in  the  United  States  for  the  film. 

Meanwhile,  Deep  Throat,  whose  censorship  grapplings  came  to  a  head  just 
over  a   year  ago,   is  still   far  from  a  stranger  to  courtrooms  across  the  U.S. 
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The  Censorship  Scene,  Shapp  Vetoes  Pennsy  Anti-Pornography  Bill: 
Florida — Seek  Civil  Action  After  Criminal  Acquittal,  Delaware  Ob- 
scenity Laws  Seen  Damaging  to  Trade 

Action  along  the  censorship  front  was  highlighted  this  month  by  the  last- 
ininnte  quashing  of  Pennsylvania's  controversial  new  censorship  bill. 

Stating  that  the  measure  was  "mostly  unconstitutional,"  and  relying  on  the 
opinion  of  Attorney  General  Israel  Pickel,  Pennsylvania  Governor  Milton  Shapp 
has  vetoed  the  new  censorship  law  which  would  have  allowed  juries  in  each 
county  of  the  state  to  determine  what  is  obscene. 

Three  local  Philadelphia  newspapers  strongly  supported  the  governor  and 
look  a  firm  editorial  stand  against  such  legislation.  The  Bulletin  called  upon 
the  governor  to  veto  the  legislation  and  not  let  his  hands  be  tied  "by  the  fear 
of  righteous  backlash."  It  continued  that  the  new  bill  would  do  more  to  create 
chaos  than  to  protect  the  public  from  filth. 

The  Daily  News  also  called  upon  the  governor  to  show  courage  in  an  election 
year  and  veto  the  bill.  Emphasizing  that  studies  indicate  there  is  no  link  be- 
tween obscenity  and  anti-social  behavior.  The  News  declared  that  by  "limiting 
areas  of  personal  choice  that  have  no  social  consequence,  we  take  a  great  step 
backward." 

The  Inquirer  also  took  the  editorial  position  that  the  governor  should  veto 
the  proposed  bill.  The  newspaper  pointed  out  that  behavioral  scientists  are  un- 
animous in  their  conviction  that  pornography  does  not  erode  personal  morality 
or  incite  anti-social  behavior. 

In  addition.  The  Pittsburgh  Post-Gazette  urged  that  the  anti-pornography  bill 
be  vetoed.  The  paper  pointed  out  that  not  only  was  the  bill  repressive  but 
riddled  with  contradictions  as  well.  "More  distressing  than  the  bill's  incon- 
sistencies, however  is  its  quite  consistent  disregard  for  the  freedom  of  expres- 
sion guaranteed  by  the  Constitution,"  it  noted. 

The  bill  that  Gov.  Shapp  vetoed  would  have  permitted  each  county  district 
attorney  in  the  commonwealth's  67  counties  to  interpret  the  vague  standards  of 
sexually  explicit  material  in  a  different  way.  Other  aspects  of  the  bill  which 
are  an  anomaly  include  an  exemption  allowing  public  libraries  to  store  and  dis- 
tribute obscene  material  banned  from  newsstands  and  a  provision  permitting 
both  civil  and  criminal  prosecutions  involving  the  same  material. 

The  governor  also  pointed  out  that  at  least  a  half  dozen  sections  were  con- 
trary to  the  U.S.  Constitution.  One  such  provision  allows  district  attorneys  to 
destroy  material  ruled  obscene  and  the  other  could  lead  to  prosecution  of  in- 
dividuals for  reading  obscene  material  in  the  privacy  of  their  homes. 

At  the  same  time,  the  current  anti-pornography  law  of  Pennsylvania  was 
struck  down  by  an  Allegheny  County  Judge.  This  followed  a  ruling  of  several 
years  prior  which  branded  the  same  law  unconstitutional.  However,  Allegheny 
County  DA  Robert  Duggan  and  other  district  attorneys  ignored  this  ruling  and 
have  been  harassing  and  raiding  theatres  and  bookstores  ever  since. 

In  Criminal  Court,  Judge  Albert  Fiok  dismissed  a  case  against  11  area  de- 
fendants charged  with  possession  and  sale  of  pornographic  magazines  declaring 
that  the  1939  obscenity  law  was  vague  and  indefinite. 

In  his  opinion.  Judge  Fiok  added  that  this  type  of  "kitchen  sink"  indictment 
uives  no  specifics  of  what  the  violation  consists  and  is  "merely  a  vague  refer- 
ence to  matters  which  may  or  may  not  be  a  violation  of  the  law." 

Duggan,  who  had  been  involved  in  many  of  the  controversial  raids  in  theatres 
and  other  establishments,  committed  suicide  recently.  Duggan  had  been  indicted 
by  a  grand  jury  for  allegedly  not  reporting  certain  income  and  not  reporting 
certain  political  campaign  contributions. 

Meanwhile,  in  Florida,  implications  of  "double  jeopardy"  have  been  raised 
by  a  request  to  the  state  Supreme  Court  to  let  state  attorneys  seek  civil  injunc- 
tions against  theatre  operators  to  block  the  showing  of  films  for  which  operators 
have  already  been  acquitted  of  criminal  charges. 

Stating  his  position  before  five  Florida  Justices  this  month,  the  state's  chief 
pornography  prosecutor,  Assistant  District  Attorney  Raymond  L.  Marky,  argued 
that  double  jeopardy  or  denial  of  due  process  would  not  be  at  issue  if  criminal 
acquittal  had  been  based  on  a  legal  technicality  or  an  unexplained  jury  verdict. 
Marky  argued  that  proposed  confiscation  of  the  film  in  question  "is  remedial; 
not  punishment  for  past  acts  but  prevention  against  future  acts." 
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With  most  progressive  legislators  currently  embroiled  in  attempts  to  secure 
civil  adjudication  before  a  criminal  complaint  can  be  issued  in  obscenity  cases, 
this  would  appear  to  be  the  first  time  that  a  court  has  been  urged  to  follow 
the  reverse  procedure.  The  specific  Florida  case  in  question  involves  a  Miami 
theatre  manager  acquitted  of  criminal  charges  stemming  from  his  showing  of 
Devil  in  Miss  Jones.  In  responding  to  Marky's  arguments,  defense  attorney  Joel 
Hirschorn  asked  "How  many  bites  of  the  apple  does  the  state  get  and  where  is 
the  quid  pro  quo?  The  state  can't  have  it  both  ways." 

The  Florida  Court  has  given  no  indication  of  when  it  would  rule  on  the  dis- 
pute. 

In  Connecticut,  the  State  Legislative  joint  Judiciary  Committee  has  agreed 
nol  to  lake  on  the  question  of  what  constitutes  pornography  until  after  the 
U.S.  Supreme  Court  clarifies  its  landmark  ruling  of  June,  1973. 

State  Rep.  James  F.  Bingham,  Stamford  Republican  and  chairman  of  the 
committee,  said  that  the  committee  has  voted  to  raise  an  amendment  to  Con- 
ner! iciii's  existing  obscenity  law,  but  that  the  change  will  merely  clarify  what  a 
"community  standard"  is.  According  to  Bingham,  "the  .'community'  will  be  the 
'state.'  Otherwise  the  law  will  remain  the  same." 

Elsewhere,  the  Senate  of  the  Rhode  Island  State  Legislature  has  passed  and 
sent  to  the  house  a  Senate  Bill  which  would  prohibit  the  showing  of  X-rated 
or  R-rated  films  in  a  theatrical  booking  along  with  films  of  unrestricted  ratings. 
The  Bill  would  provide  for  fines  of  up  to  $250  or  six  months  in  jail  for  violators. 

In  Houston,  Texas,  as  a  result  of  several  jury  deadlocks  on  cases  involving 
the  alleged  obscenity  of  Deep  Throat,  the  Harris  County  District  Attorney's 
office  is  in  the  process  of  drawing  up  a  legislative  bill  proposing  a  community 
administration  board  which  would  review  possibly  obscene  materials. 

D.A.  Carol  Vance  said  the  proposed  panel  would  permit  theatre  owners  to  be 
notified  before  booking  a  film  whether  it  might  run  them  the  risk  of  arrest  and 
trial  based  on  later  opinion  by  police  and  prosecution. 


[From  the  Enquirer,   Sept.  23,   19731 
10  CELEBPaTiES  Speak  Out  For  and  Against  Supreme  Court  Pornography  Ruling 

(By  E.  G.  Martin) 

Ten  top  celebrities  gave  The  Enquirer  strikingly  opposed  views  on  the  U.S. 
Supreme  Court's  recent,  far-reaching  decision  to  give  local  communities  more 
power  to  define  and  regulate  pornography. 

Personalities  such  as  the  Rev.  Billy  Graham,  California  Gov.  Ronald  Reagan 
and  Walter  Brennan  hailed  the  ruling  while  such  stars  as  Jack  Lemmon,  Milton 
Berle  and  James  Drury  denounced  it. 

Famed  evangelist  Dr.  Graham  said  he's  "totally  against"  censorship  but 
doesn't  believe  the  new  ruling  will  infringe  on  the  freedom  of  speech.  "The 
ruling  permits  moral  standards  to  be  developed  at  the  grass  roots  level. 

"Because  of  the  damaging  effect  pornography  has  on  the  young,  controlling  it 
is  in  the  highest  public  interest.  I  hope  this  decision  will  slow  up  those  forces 
which  would  injure  the  minds  of  our  youth." 

Said  Sen.  Strom  Thurmond  (R-S.C.)  :  "The  decision  gives  citizens  the  right 
to  say  what  kind  of  literature  they  want  in  their  communities.  Hard-core  por- 
nography is  a  plague  that  demeans  the  First  Amendment  freedoms. 

"The  Supreme  Court  has  reaffirmed  that  the  moral  foundation  upon  which  this 
nation  was  built  is  still  intact." 

Added  Sen.  Barry  Goldwater  (R-Ariz.)  :  "The  decision  struck  a  strong  blow 
for  decencv  that  has  been  needed  ever  since  106G  when  the  Court,  under  Chief 
Justice  Earl  Warren,  paved  the  way  for  the  'Age  of  Permissiveness'  on  ques- 
tions of  obscenity." 

Gov.  Reagan  believes  the  "long  overdue"  ruling  will  help  reverse  the  trend 
toward  permissiveness.  "The  lessons  of  history  clearly  show  that  any  free 
civilized  society  which  doesn't  impose  some  reasonable  restraints  upon  itself  will 
not  long  endure." 

Women's  lib  advocate  Gloria  Steinem  said:  "Pornography  is  the  exploitation 
of  women  and  it's  nice  to  see  exploiters  punished,  but  I  oppose  the  decision  be- 
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cause  it's  clearly  unconstitutional.  This  decision  will  allow  a  capricious  local 
sheriff  to  close  a  film  for  his  own  reasons. 

"A  printer  refused  to  print  a  feminist  publication  called  'Sisters'  that  con- 
tained drawings  of  the  female  reproductive  system  because  he  feared  he  would 
be  prosecuted  under  the  new  law." 

In  Hollywood,  comedian  Jack  Leminon  declared :  "Censorship  is  the  worst  ob- 
scenity of  all."  Comedian  Milton  Berle  agreed :  "I've  always  been  against 
censorship." 

Martin  Rackin,  producer  of  "Two  Mules  for  Sister  Sara,"  "Stagecoach"  and 
other  top  films  said  sarcastically :  "I  think  we  ought  to  close  down  art  museums 
because  from  now  on  we  can  expect  little  old  ladies  with  gold  teeth  and  Sears 
and  Roebuck  hats  making  decisions  on  what  is  or  isn't  obscene." 

Actor  James  Drury,  who  starred  in  TV's  "Virginian,"  lashed  out  at  the  court's 
ruling  as  "wrong  and  stupid." 

However,  veteran  actor  Walter  Brennan  doesn't  agree  with  his  fellow  stars. 
"The  decision  will  bring  back  the  kind  of  pictures  a  husband  and  wife  can  take 
their  kids  to  see.  The  movie  business  isn't  helped  when  people  are  ashamed  and 
embarrassed  at  what  they  see  on  the  screen." 


[From  Variety,  Hollywood,  Calif.,  Monday,  July  30,  1973] 

Exiiibs  'Siio<  ked,  Confused'  ;  NATO  To  Seek  Redefinition  ;  Valenti,  MPAA 

Tops  Gather 
(By  Steve  Toy) 

Obscenity  in  all  its  ramifications — in  light  of  the  recent  U.S.  Supreme  Court 
decisions — has  become  the  primary  preoccupation  of  the  production,  distribution 
and  exhibition  branches  of  the  motion  picture  industry.  While  theatre  men 
throughout  the  country  are  being  arrested  for  showing  films  deemed  by  au- 
thorities to  be  pornographic,  legislators  are  eyeing  new  laws  to  bring  their 
present  local  statutes  in  line  with  the  Supreme  Court  guidelines. 

Tomorrow  Jack  Valenti,  prez  of  the  Motion  Picture  Association  of  America 
and  the  Association  of  Motion  Picture  &  TV  Producers,  will  meet  here  with 
Hollywood  toppers  on  the  problems  facing  the  member  companies.  There  is  ac- 
tion on  other  fronts. 

National  Association  of  Theatre  Owners  has  begun  what  is  to  be  a  months- 
long  analysis  of  U.S.  Supreme  Court  decisions  relating  to  obscenity,  with  in- 
tentions to  work  together  with  all  segments  of  the  industry  to  arrive  at  a  course 
of  action.  Roy  White,  NATO  prez,  said  Friday  (27). 

White  said  only  hope  at  this  point  might  be  further  reconsideration  by  the 
Supreme  Court  of  the  issues. 

Meanwhile,  White,  traveling  around  the  country,  said  reaction  of  theatre 
owners  has  been  one  of  "shock"  coupled  with  "confusion." 

"We're  trying  to  evaluate  just  what  has  happened,"  he  said.  "To  shoot  from 
the  hip  would  be  premature  and  foolhardy.  The  situation  is  extremely  complex 
and  we're  trying  to  react  to  it  intelligently. 

"There  can  be  no  waving  of  any  wand,"  White  said. 

DELIBERATIONS   ASKED 

He  called  for  "careful,  hard-hearted,   late-hour  deliberations. 

"We  need  to  discuss  this,  not  just  with  people  in  the  industry,  but  with  lay 
people — those  who  enjoy  reading  literature  and  who  make  their  living  from 
selling  literature. 

"We're  going  to  have  many,  many  meetings  and  cooperate  with  the  best 
minds." 

Reaction  is  one  of  "shock  and  confusion  at  all  levels."  He  said  court  tests 
will  have  to  be  made,  especially  over  the  idea  of  local  community  standards, 
which  he  said  "can  be  broken  down  into  the  garbage  community. 

REDEFINITION   SOUGHT 

"There's  going  to  have  to  be  a  redefinition  by  the  U.S.  Supreme  Court — and 
even  if  that  happens,  there's  no  saying  it  will  all  be  clear. 
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"It's  going  to  be  :i  rough  road  for  all  of  us.  There's  no  easy  answer.  Right 
now  theatre  owners  don't   know  what  to  play,  and  will  have  little  tit  play." 

Already.  .NATO  has  met  with  Motion  Picture  Association  of  America  to  dis- 
cuss what  can  he  done. 

White  has  said  previously  that  showbiz  organizations  will  have  to  find  some 
way  "to  make  the  people  of  the  country  vocal." 


(By  Guy  Livingston) 

Boston,  July  29 — Exhibitors  in  Massachusetts  are  in  a  "frightening  predica- 
ment," a  survey  of  leading  motion  picture  executives  disclosed  as  coming  appli- 
cations by  the  state  of  the  Supreme  Court's  contemporary  standards  ruling  were 
awaited. 

Boston  police,  with  the  vice  squad  spearheading,  have  already  moved  on 
their  own.  and  one  X  film  house  is  temporarily  closed  and  Ave  films  have  heen 
seized  and  managers  of  the  theatres  arrested.  The  guidelines  for  the  state  and 
city  law  enforcement  officials  are  still  awaited.  The  effect  of  the  new  Supreme 
Court  ruling  is  not  as  pronounced  outside  the  city  of  Boston  as  yet. 

"The  Supreme  Court  decision  does  have  a  chilling  effect,"  the  head  of  one  of 
the  area's  biggest  circuits,  said,  "but  it  is  not  enough  for  a  community  to  say, 
expressed  by  somebody  who  never  went  beyond  the  first  grade,  that  a  film  is 
obscene." 

Another  chain  of  hardtops  and  drive-ins  spokesman  said  :  "Of  course,  some  of 
the  harassment  and  burden  has  been  passed  on  by  the  Supreme  Court,  but 
there  are  courts  available  for  redress.  No  film  of  merit  can  be  banned  if  a  jury 
says  it   has  substantial,  artistic,  literary,  or  social  value." 

BOOKINGS  'A  MESS' 

But,  the  top  exec  of  another  Boston-based  film  circuit,  pointed  out,  "Our 
booking  schedules  are  going  to  be  a  mess,  because  we  may  be  able  to  play  a 
picture  in  one  spot  but  not  play  in  one  of  our  theatres  only  40  miles  away  in 
another  city,  which  may  have  another  version  of  contemporary  standards  than 
the  first  spot  where  it  could  be  permissible." 

Another  exhibitor  said  that  in  his  opinion  the  "opposition  to  the  new-life-style 
films  now  being  shown,  with  their  scenes  of  nudity,  and  sex.  and  four-letter 
dialog  has  been  mounting  even  before  the  new  ruling  of  contemporary 
standards." 

He  pointed  out  that  several  suburban  theatres  have  had  trouble  even  before. 
The  former  owner  of  a  Braintree,  Mass.,  theatre  was  fined  $1,000  for  showing  a 
hardcore  pornographic  film.  In  Norwell,  Mass.,  selectmen  voted  unanimously 
to  refuse  a  new  license  to  the  Norwell  Cinema,  which  exhibited  mostly  X-rated 
films. 

Many  exhibitors  here  feel  that  the  new  ruling  will  precipitate  problems  that 
are  undeserved  like  the  bannings  of  the  R-rated  Academy  Award-winning  "Car- 
nal Knowledge"  in  Albany,  Ga.,  and  the  big-grossing  pictures.  X-rated  "Last 
Tango  in  Paris,"  "Clockwork  Orange,"  "Midnight  Cowboy." 

other  exhibitors  in  the  area  saw  the  new  ridings  and  coming  enforcement  as 
"nothing  new  in  our  experience  of  harassment,  which  has  always  been  with  the 
industry." 

GUIDELINES    COMING 

In  the  meantime,  film  exhibitors  have  been  put  on  notice  that  Robert  Quinn, 
state  attorney  general,  and  bis  staff,  have  been  studying  the  five  decisions 
handed  down  by  the  U.S.  Supreme  Court,  and  guidelines  for  enforcement  will  he 
forthcoming  shortly.  It  is  believed  automatic  in  the  film  industry  here  that 
Quinn's  guidelines  mean  that  explicit  films,  books  and  magazines  and  nudity 
in  nightclubs  and  bars  and  stage  shows  are  in  for  a  hard  time  in  Boston. 

Exhibitors,  and  especially  distributors,  are  also  concerned  about  a  report 
from  I  lie  Justice  Department  in  Washington  by  the  man  who  set  Federal  policy 
"ii  alleged  pornography,  a  section  chief  who  wants  to  remain  anonymous.  He 
said  that  many  of  the  most  important  Obscenity  prosecutions  are  tor  alleged 
Violations  of  federal  laws,  such  as  those  prohibiting  the  interstate  transporta- 
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t ion  or  the  importation  of  obscene  material.  And  those  cases  will  be  easier  for 
the  government  now,  according  to  the  official,  since  the  Supreme  Court  removed 
the  requirement  which  had  been  instituted  by  some  Federal  appellate  courts 
that  proof  of  obscenity  be  established  through  the  testimony  of  "expert"  gov- 
ernment witnesses. 

'uncooperative'  exhibs  ? 

And  here's  the  thing  that  has  exhibitors  uptight.  A  memo  sent  to  all  U.S.  at- 
torneys by  Henry  E.  Petersen,  assistant  attorney  general,  said:  "In  some  in- 
stances, local  exhibitors  of  films  should  be  included  as  defendants,  especially 
if  they  are  'uncooperative'   with  Federal  investigators." 

A  battle  in  Boston  is  taking  place  under  the  new  ruling  of  the  U.S.  Supreme 
Court  when  the  Boston  police  vice  squad  confiscated  a  him  at  the  Capri  Theatre, 
and  arrested  the  manager.  The  manager  was  fined  $2,000  for  allegedly  show- 
ing an  "obscene"  film,  and  appealed  the  case.  The  attorney  for  the  Capri,  Morris 
Goldings,  is  engaged  in  a  legal  tussle  with  District  Attorney  Garrett  Byrne. 

Goldings  contends  that  the  film  should  have  been  returned  immediately  after 
seizure  so  it  could  be  shown  until  its  fitness  for  public  consumption  is  ad- 
judicated. 


[From   the  Hollywood  Reporter,   Hollywood,  Calif.,   Thursday,   Sept.   0,    1973] 
State  Obscenity  Pre-Emption 

Local  California  municipalities  do  not  have  the  power  to  set  their  own  de- 
finitions of  community  standards  as  a  basis  for  obscenity  prosecutions,  accord- 
ing to  a  far  reaching  opinion  handed  down  by  the  Legislative  Counsel  of 
California. 

The  finding,  handed  down  in  response  to  an  inquiry  by  Assemblyman  Jack 
R.  Fenton,  holds  that  the  community  is  a  statewide  entity  under  existing  Cali- 
fornia obscenity  statutes  and  relevant  judicial  decisions. 

In  essence,  Legislative  Counsel  George  Murphy's  response  to  Assemblyman 
Feton  supports  an  earlier  opinion  by  State  Attorney  General  Evelle  Younger 
that  the  state  represents  the  community  for  the  purpose  of  determining  ob- 
scenity standards. 

While  industry  spokesmen  have  not  reacted  officially,  high  exhibition  sources 
are  understood  to  be  jubilant.  One  of  the  most  frequently  voiced  fears  among 
producers  and  exhibitors  in  the  wake  of  the  Supreme  Court's  new  guidelines  has 
been  that  the  June  21  decisions  would  open  the  floodgates  on  conflicting  local 
obscenity  criteria,  thus  plunging  vulnerable  theatrical  features  into  endless 
li  ligation. 

Should  California  courts  share  the  view  of  the  Legislative  Counsel,  as  ex- 
pected, it  would  appear  to  make  moot  the  crucial  state  pre-emption  plank  in 
the  ballot  initiative  announced  the  other  day  (Hollywood  Reporter  9/5/73)  by 
a  new  industry  oriented  anti-censorship  group,  Freedom  of  Choice. 

Meanwhile,  the  proposed  initiative  was  denounced  yesterday  as  an  "extreme" 
measure  by  Joseph  Cerrell,  who  spearheaded  the  successful  fight  to  defeat 
Proposition  18,  the  obscenity  initiative,  in  the  last  state  election.  Cerrell  ex- 
pressed concern  that  the  "great  middle  ground  of  California  voters"  would 
rebel  against  the  Choice  initiative  just  as  they  did  against  Proposition  18. 

"The  argument  we  used  in  fighting  Proposition  18  was  that  it  went  too  far." 
Cerrell  noted.  "That  was  one  of  the  biggest  things  we  were  saying.  Yes,  there 
is  some  merit  in  it,  but  this  is  an  extreme  position  ....  California  voters  are 
not  going  to  like  this  any  more  than  they  liked  Proposition  IS.  It  just  goes  in 
the  other  direction.  It  seems  to  me  a  very  self  serving  operation  .... 

"I  get  nervous  about  something  which,  in  effect,  would  be  counter-productive. 
I  get  nervous  about  rocking  the  boat.  I  think  people  are  going  to  get  a  lot 
more  militant  against  the  entertainment  industry.  I'm  not  concerned  about  hard 
core  pornography.  I'm  concerned  about  legitimate  entertainment,  legitimate 
publications,  forms  of  art  which  might  be  damaged  as  a  result  of  this  ...  I 
think  they  could  have  spent  their  time  better.  I  think  they  might  have  tried 
some  legislation  up  in  Sacramento." 

Roy  Cooper,  San  Francisco  based  president  of  NATO  (National  Assn.  of 
Theatre  Owners)   of  California,  declined  comment  pending  study  of  the  Free- 
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dom  "l*  Choice  initiative  which,  in  addition  to  legislating  slate  pre-emption, 
would  enact  the  principle  of  consenting  adults  and  establish  safeguards  pro- 
tecting minors  and  preventing  the  "thrusting!'  of  obscene  material  on  an  unwill- 
ing public. 

In  his  analysis,  Legislative  Counsel  Murphy  cited  a  California  Appellate 
Court  ruling  on  determining  contemporary  community  standards  under  existing 
obscenity  statutes.  He  said  the  court  held,  in  People  v.  Adler  that  the  slate 
alone  and  neither  the  local  municipality  nor  the  entire  United  States — is  the 
governing  community  in  obscenity  adjudications. 

He  also  opined  that  state  authority  is  not  upset  by  the  Supreme  Court's  June 
LM  decision  in  the  case  of  Miller  v.  California. 

"The  U.S.  Supreme  Court,  though  it  redefined  obscenity  in  other  respects 
not  pertinent,"  Murphy  declared,  "held  that  it  was  not  error  for  a  California 
court  to  apply  statewide  community  standards  rather  than  a  national  commu- 
nity standard.  While  there  is  some  suggestion  in  the  case  that  local  standards 
might  be  constitutionally  applied,  those  standards  are  not  applicable  in  Cali- 
fornia, nor  has  any  California  case  considered  their  constitutionality." 

Murphy's  opinion  upholding  the  state  as  the  community  was  communicated 
through  Deputy  Legislative  Counsel  Ben  L.  Dale. 


LFrom   the  Hollywood  Reporter,   Hollywood,   Calif.,   Thursday,   Aug.   9,    1973] 
Guidelines'  Industry  Impact  Is  Decried  as  'Horrendous' 

Restive  about  being  forced  to  plan  future  product  in  the  shadow  of  the  Su- 
preme Court's  new  obscenity  guidelines,  Walter  Mirisch,  head  of  The  Mirisch 
Co.,  says  he  hasn't  tailored  his  next  two  features  for  United  Artists  release  to 
anticipate  new  limitations — but  he  is  convinced  the  reprieve  is  accidental  and 
that  it  will  prove  short  lived. 

He  described  as  "horrendous"  the  road  ahead  for  the  industry. 

Having  just  wrapped  the  Lee  Marvin  topliner,  "Harry's  Spikes,"  in  Spain, 
Mirisch  plans  to  wind  up  his  company's  1973  production  slate  with  the  start  of 
filming  next  month  on  "Mr.  Majestic,"  starring  Charles  Bronson,  directed  by 
Richard  Fleischer,   and  produced  by  him. 

David  Schaber  is  developing  a  scrip  for  the  Mirisch  screen  version  of  the 
Arthur  Hailey  best  seller,  "Wheels,"  the  first  Mirisch  project  set  to  go  before 
the  cameras  in  1974.  Mirisch  is  not  smug  about  the  assumption  that  neither  of 
these  properties  is  likely  to  run  afoul  of  newly  galvanized  local  censors. 

"I  don't  think  the  properties  I'm  doing  now  would  be  seriously  affected,"  lie 
hazarded,  "but  I  fully  anticipate  it  would  happen  in  other  properties.  In  addi- 
tion .  .  .  the  whole  idea  of  local  regulations  opens  up  the  possibility  that  any 
property  can  be  affected.  I  think  no  matter  what  you  do,  you  have  to  be  con- 
cerned. You  jus!  don't  know  what  someone  somewhere  will  be  thinking  about 
it,  and  what   he's  going  to  do  to  it." 

Mirisch,  echoing  anxieties  expressed  by  other  producers,  stated  that  the  Su- 
preme Court  ruling  conferring  censorship  power  on  local  communities  ruled 
out  complacency. 

"I  think  every  picture  maker  has  to  be  concerned  by  the  decision,"  he  averred. 
"I  think  it  has  led  us  to  the  possibility  of  complete  confusion  of  standards  and 
regulations,  and  I  think  the  whole  possibility  that  it's  opened  up  is  just  a 
horrendous  one  for  the  picture  industry." 

He  was  less  outspoken  on  the  budgets  for  his  films. 

"Do  I  ask  you  how  much  money  you  have  in  the  bank?"  he  responded  to  an 
inquiry  into  the  costs  of  his  upcoming  films. 

Mirisch  suggested  that  most  producers  who  disclose  picture  budgets  are  given 
to  indulging  in  hyperbole.  —Will  Tusher 

[From  Variety,  New  York,  Wednesday,  Jan.  17,  1973] 
'Secret  Vigilante  Bombs'  Newest  Reason  For  Torno  Exhib  Jitters 

Though  most  sexpo  exhibs  were  reluctant  to  talk  last  week,  it's  clear  that 
porno  jitters  are  again  vibrating  in  Manhattan,  this  time  generated  not  by 
threatened   police  action,  but  by   a   series  of  anonymous  bomb   threats  which 
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gained  sudden  credibility  last  Tues  night  (9)  when  two  pipe  bombs  exploded 
during  performances  at  the  Doll  Theatre  at  Seventh  Ave.  at  48th  St.  and  at  the 
Hollywood  Twin  Theatre  on  Eighth  Ave.  near  48th. 

No  one  was  injured  during  the  explosions,  though  approximately  50  patrons 
were  routed  from  the  Doll.  Damage  to  the  houses  was  slight. 

The  Doll  has  long  been  operated  by  Carroll  Mallow,  considered  by  his  fel- 
low-sexpo  vets  as  the  Peck's  Bad  Boy  of  Gotham  porno  exhibition  since  his 
crude  scrawl  displays  outside  the  now-closed  Times  Square  "San  Francisco  Live 
Show"  site  are  "credited"  with  setting  off  the  current  anti-pondering  clean-up 
campaign  Mallow  recently  took  over  the  operation  of  the  Hollywood  Twins 
after  Maurice  Mauer  closed  the  sites  because  of  waning  b.o.  Mallow  was  forced 
to  shutter  not  only  the  San  Francisco  operation  and  also  the  Paree  Theatre 
which  operated  on  Seventh  Ave.  near  the  Doll,  when  the  realty  interests  of 
Rockefeller  and  Time  Inc.  were  disclosed  in  daily  press. 

Since  Mallow  is  not  the  most  popular  sexpo  exhib,  initial  theories  about  the 
explosions  included  the  possibility  of  an  intra-porno  vendetta  as  well  as  the 
expected  talk  about  alleged  Mafia  attempts  to  take  over  porno  exhibition  in 
the  midtown  area. 

The  above  theories,  however,  are  generally  discounted  by  the  majority  of 
midtown  exhibitors  and  distributors  of  sex  films  who  are  convinced  that  the 
violence  against  the  Mallow  houses  is  the  work  of  some  "right  wing  zealot" 
who  is  taking  Mayor  Lindsay's  ambitions  into  his  own  hands. 

Though  the  Mallow  sites  are  the  only  theatres  thus  far  to  suffer  damage 
from  exploding  bombs,  Variety  has  learned  that  other  midtown  theatres,  in- 
cluding the  World  where  the  disputed  "Deep  Throat"  has  been  lodged,  have 
been  the  targets  of  an  increasing  number  of  threats  in  recent  weeks.  An 
anonymous  caller  has  been  phoning  the  local  police  precinct  and  threatening 
violence  which  has  resulted  in  at  least  one  evacuation  of  the  World  last  week. 
There  was  also  a  bomb  threat  at  the  42nd  St.  Harem  Theatre  on  Thurs.  (11) 
night. 

World  owner  Robert  Sumner  says  he  has  not  been  contacted  directly  but 
that  the  calls  to  the  precinct  began  when  "Deep  Throat"  popularity  zoomed 
with  media  trial  coverage,  resulting  in  lines  outside  the  house  at  night.  Bomb 
threats  are  not  unknown  at  even  conventional  N.Y.  theatres  but  the  violence 
at  the  Mallow  sites  is  causing  concern.  Somebody  means  business. 

One  sexpo  distrib  recalled  that  right  wing  elements  once  totally  destroyed  a 
Texas  theatre  for  showing  "I  Am  Curious  (Yellow)"  though  the  explosion  oc- 
curred well  after  the  last  show  was  out.  Fact  that  the  Mallow  explosions  came 
during  a  performance  is  the  cause  of  alarm  since  repeated  violence  of  that 
sort  could  panic  potential  customers.  Even  massive  police  visits  to  check  out 
threats  have  a  deadening  effect  on  business. 


A  Sad  Commentary 

The  unpredictable  public  once  again  has  proved  its  instability.  The  Irving- 
ton  Theatre  in  Baltimore,  yielding  to  public  community  pressure,  switched 
some  months  ago  from  the  showing  of  X-rated  films  to  so-called  family  pictures. 
The  new  policy  was  maintained  for  several  months,  and  the  theatre  unhappily 
did  not  gross  enough  to  cover  its  expenses,  and  had  to  close  as  a  result.  "Fami- 
lies ask  for  family  movies,  but  they  don't  go  to  see  them,"  was  the  circuit  dis- 
trict manager's  sorry  comment.  It  is  true  that  it  is  virtually  impossible  to  please 
everyone  all  of  the  time,  but  it  is  doubly  unfortunate  that  the  public  will  not 
respond  in  reasonable  measure  to  efforts  satisfying  its  expressed  desires  in 
screen  entertainment. 

— Charles  S.  Aaronson 

[From  the  Hollywood  Reporter,  Hollywood,  Calif.,  Wednesday,  Apr.  10,  1974] 
Obscenity  Guidelines  Blamed  For  Junking  8  Feature  Films 

Eight  previously  planned  theatrical  motion  pictures  have  been  abandoned 
because  of  the  new  Supreme  Court  guidelines  on  obscenity,  according  to  director 
John  Frankenheimer. 
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His  statement  appears  in  a  symposium  on  censorship  in  Action,  official  pub- 
lication of  the  Directors  Guild  of  America.  The  new  issue,  out  yesterday,  is 
devoted  to  a  special  report  on  the  Supreme  Court  and  creative  rights. 

Frankenheimer  called  the  canceled  productions  "only  the  beginning,  or  per- 
haps worse,  the  beginning  of  the  end  of  films  as  we  know  them."  He  denounced 
the  high  court  decision  as  tantamount  to  giving  final  cut  to  every  community 
in  the  country. 

"Then-  never  wns  a  dirty  picture  made  or  shown  in  Germany  under  Hitler.-' 
commented  veteran  director  William  Wyler.  "On  the  surface  everything  was 
clean— underneath  everything  was  rotten.  We  are  beginning  to  see  the  influence 
of  Richard  Nixon's  choices  of  Supreme  Court  judges,  which  seem  to  be  as 
wise  as  his  other  choices." 

Michael  Ritchie,  tearful  of  a  return  "to  the  dark  days  of  pre-Ulysses  cen- 
sorship," criticized  the  "rotten  practice"  of  forcing  directors  to  shoot  "a  trie- 
vision  version  for  certain  scenes  in  almost  every  picture"  and  warned  of  being 
compelled  to  shoot  different  theatrical  versions  to  comply  with  diverse  local 
Jaws. 

"...  The  cost  of  such  protective  shooting,"  he  stated,  "would  become  pro- 
hibitive. Soon  every  movie  would  be  suitable  for  television.  And  then  people 
would  step  going  to  tlu-  movies  since  they  could  see  the  same  thing  at  home  for 
free." 

Lamont  Johnson  expressed  outrage  at  having  to  eliminate  four  frames  of  film 
offering  "a  barely  perceptible  view  of  a  12-year-old  boy's  penis''  before  his  UA 
picture,  "Visit  to  a  Chief's  Son"  was  able  to  escape  an  R-rating. 

"That  my  film,  from  it  conception  to  its  final  cut  an  unabashed  family,  kids- 
and-animals-in-Afriea  picture,  should  have  the  same  rating  as  'The  Exorcist'  is 
an  obscenity  symptomatic  of  our  national  disease  of  censorship."  Johnson 
ol.served.  — Will  Tusher 


[Prom  the  Hollywood  Reporter,  Hollywood,  Calif.,  Monday,  Aug.  G,  1973] 
Local  Censors  Scaring  Off  Backers  Of  Movies 

(By  Will  Tusher) 

A  longtime  critic  of  the  MI'AA  rating  system,  insisting  the  current  censorship 
crisis  could  have  been  averted  by  Jack  Valenti,  predicted  over  the  weekend  that 
major  motion  picture  investment  sources  will  soon  start  drying  up  because  of 
the  uncertainty  into  which  the  market  place  has  been  plunged  by  the  new  Su- 
preme Court  obscenity  guidelines. 

"1  think  ii's  going  to  inhibit  everybody,"  declared  producer-director  Robert 
Aldrich,  head  of  The  Aldrich  Co.  and  a  v-p  of  the  Directors  Guild  of  America. 
"I  think  what  eveybody  has  failed  to  realize — or  say  out  loud — is  that  major 
investors  are  not  going  to  invest  in  pictures  where  the  chance  for  return  on 
those  pictures,  or  profit  on  those  pictures,  is  going  to  be  seriously  eroded  by 
local  censorship." 

Unimpressed  with  the  plan  unveiled  last  week  by  the  Motion  Picture  Assn. 
of  America  to  counteract  or  ameliorate  the  impact  of  the  Supreme  Court  de- 
cisions, Aldrich  foresaw  a  massive  new  loss  of  theatrical  audiences  to  free 
television  because  of  the  necessity  to  accommodate  film  content  to  local  defini- 
tions of  community  standards. 

"The  seriousness  of  subject  matter  will  be  greatly  reduced  to  avoid  the  pos- 
sibility of  local  censorship  for  the  next  two  or  three  years  until  things  settle 
down  or  there  are  new  court  decisions."  Aldrich  opined.  "So  consequently  you're 
going  to  find  the  gap  between  major  motion  pictures  and  major  television  nar- 
rowing and  narrowing. 

"The  more  you  narrow  that,  the  more  people  are  going  to  take  free  entertain 
meiit    vis-a-vis  paying  for  it.   And   that   endangers   my   capacity,   my   ability    to 
make  a   living,  and  that    has  to  do  with  not  getting  money,  or  getting  less  and 
less  money  all  the  time,  because  those  pictures  are  not  going  to  return  a   lot 
of  money." 

Aldrich  asserted  bis  certainty  that  traditional  financing  sources  are  not 
going  to  back  $'.i,  $4  and  $5  million  films  with  content  that  runs  the  risk  of  being 
disallowed  by  local  communities  empowered  by  the  Supreme  Court  to  set  up  in- 
dividual obscenity  criteria. 
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"Therefore,"  lie  concluded,  "the  quality  of  that  picture,  its  material,  will 
diminish.  Once  it  diminishes,  theatrical  tilms  will  come  in  more  direct  con- 
flict with  free  television.  Once  that's  true,  you  can't  expect  a  return  on  the  pic- 
ture. The  money  source,  the  money  market  will  shrink  because  of  the  threat 
to  that  investment. 

"It's  a  great  business,"  he  added  sardonically.  "It  didn't  have  to  he.  but  it 
is  now." 

Aldrich  attributed  much,  if  not  all  of  the  current  dilemma  to  what  he  con- 
siders the  failure  of  tiie  code  and  rating  administration  under  MPAA  president 
.Jack  Valenti  to  establish  the  X  rating  as  a  sanctuary  for  sophisticated  motion 
pictures,  rather  than  by  default — if  not  intention — to  permit  the  public  to  view 
the  X  as  a  warning  to  beware  of  dirty  movies. 

His  flight  over  that  issue  dates  hack  to  his  X-rated  "The  Killing  of  Sister 
George,"  when  he  engaged  Valenti  in  public  battle  over  the  implications  of  the 
X  rating,  and  vowed  to  carry  his  dissent  to  the  Supreme  Court  if  necessary. 
With  the  changing  climate,  Aldrich  lias  despaired  of  the  struggle  and  dropped 
his  suit  against  the  Los  Angeles  Times  over  "Sister  George." 

Aldrich  fixes  prime  responsibility  (in  Valenti  for  the  failure  to  invest  the  X 
raiinu  with  respectability,  a  failure  which  he  feels  was  the  major  factor  in 
bringing  on  the  national  state  of  opinion  in  which  the  new  locally  oriented  ob- 
scenity guidelines  were  mandated  by  the  Supreme  Court. 

"I  think,  or  this  company  thinks,  that  the  MPAA  didn't  properly  educate  the 
public  as  to  what  to  e\pect  in  terms  of  X,  and  to  pre-indoctrinate  the  public 
that  X  isn't  necessarily  dirty,"  Aldrich  said.  "So  that  when  "Sister  George' 
came  along,  they  made  no  effort  to  say  it  was  a  successful  play  in  England,  a 
very  successful  play  in  Xew  York,  and  this  is  not  a  dirty  movie." 

While  insisting  that  he  has  exhausted  all  his  anger  ou  the  subject,  and  that 
dwelling  on  it  at  this  point  in  time  is  tantamount  to  beating  a  dead  horse. 
Aldrich  nevertheless  indicted  Valenti  and  the  MPAA  for  failing  to  understand 
where  the  market  place  was,  and  for  failing  to  realize  that  major  companies 
soon  would  find  themselves  impaled  on  the  horns  of  the  same  dilemma  arising 
from  the  connotations  fostered  by  the  X  rating. 

"They  thought  this  was  a  peripheral  problem,"  Aldrich  reflected.  "When  they 
came  down  the  same  road  two  years  later  and  made  "Midnight  Cowboy" 
(United  Artists),  and  found  they  were  running  into  trouble — because  if  X  was 
dirty  for  something  else,  X  was  dirty  for  them — by  then  the  boat  had  sailed. 
By  the  time  the  people  in  Chilicothe  had  decided  that  X  was  dirty — nobody 
had  told  them  anything  otherwise — the  possibility  of  making  non-dirty  X  pic- 
tures was  long  gone." 

Aldrich  insisted  he  sees  no  hope  in  emerging  efforts  to  mitigate  the  effects 
of  the  Supreme  Court  decision. 

[From  the  Hollywood  Reporter,  Wednesday,  Aug.  29,  1973] 
Dixo  De  Lairentiis  Fumes  :  Brands  Move  to  Stifle  Explicit  Films  'Fascism' 

(By  Cynthia  Kirk) 

The  Supreme  Court's  attempts  to  crack  down  on  explicit  filmmaking  "is 
fascism."  says  producer  Dino  De  Laurentiis,  who  lashed  out  Monday  against 
any  court  or  government  effort  to  stifle  the  filmmaker's  "obligation  to  let  the 
world  know  what's  happening." 

De  Laurentiis,  in  town  briefly  over  the  weekend,  told  The  Hollywood  Re- 
porter that  "artistic"  filmmakers  must  be  realistic,  and  the  government  cannot 
impose  limits  without  suppressing  the  truth. 

"We  fought  fascism  in  Italy  for  20  years,  and  we  know  it  when  we  see  it 
coming  again,"  I>e  Laurentiis  said.  "If  someone  does  a  'Godfather'  or  a  'Valachi 
Papers.'  perhaps  the  goverment  should  be  less  concerned  with  trying  to  get  votes 
and  instead  tight  the  Mafia  and  the  corruption." 

De  Laurentiis'  films,  while  free  of  intimate  sex  scenes  which  the  court  ruling 
is  primarily  concerned  with,  have  come  under  criticism  for  their  explicit 
violence,  which  angers  the  producer. 

"The  government  opposes  violence  in  movies  rather  than  trying  to  fight  crime 
and  the  Mafia."  he  said.  "I  live  in  Xew  York  across  from  Central  Park.   I  see 
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real  violence  in  front  of  my  home  every  day,  so  why  can't  I  show  it  on  the 
screen?" 

For  De  Laurentiis,  "the  best  thins  to  do  is  describe  the  world  around  us. 
Violence  is  around  us  today.  After  the  war,  the  violence  is  in  us.  After  World 
War  [I,  many  important  artistic  movies  came  from  Italy." 

The  new  court  ruling,  which  in  effect  Rives  state  court  the  right  to  determine 
obscenity  limits,  is  "ridiculous,"  says  De  Laurentiis,  "because  maybe  in  New 
York,  the  community  decides  a  movie  is  OK,  while  in  Atlanta,  it's  not  OK." 

The  solution,  lie  said,  rests  with  the  filmmaker,  to  go  ahead  and  tell  his 
story  "realistically"  and  then  "leave  to  my  judgment  what  is  dirty." 


[From  Variety,  Hollywood,  Calif.,  Friday,  Aug.  24,   1973] 
1st  Segregation,  Now  L.A.  Times  'Graying-Out'  X-Rated-Pic  Ads 

Having  already  segregated  so-called  "adult  films"  (X  and  unrated  features) 
into  their  own  display-ad  ghetto,  the  Los  Angeles  Times  Monday  (20)  began 
"toning"  these  ads  down  so  that  they  look  about  50%  as  dark  as  the  rest  of 
the  film  ads. 

According  to  Gordon  Phillips  of  the  Times'  p.r.  department,  practice  was  in- 
stituted not  from  further  readership  pressure  or  post-Supreme  Court  nervous- 
ness but  instead  from  a  desire  to  make  the  entertainment  pages  more  "eye- 
appealing."  He  claims  that  the  clutter  of  small  sexploitation  ads  resulted  in  an 
unattractive  look  that  is  now  supposedly  alleviated  by  the  grayish  tones. 

Major-company  fear  that  the  policy  might  be  broadened  to  include  all  pic  ad- 
vertising has  led  to  a  scheduled  meeting  between  the  Times  ad  department  and 
studio  ad-pub  toppers.  Phillips  states  that  he  knows  nothing  of  a  more  wide- 
reaching  policy  at  the  paper,  but  it's  understood  that  the  meeting  will  nonethe- 
less take  place  within  the  next  few  weeks. 


[From  Variety] 

Valenti  Sees  'Dark  Shadow  Of  Precedent'  In  R-Rated  Ad  Ban  By  Oklahoma 

Publishing  Co. 

New  York,  March  20 — "The  dark  shadow  of  precedent  hangs  over  this  situa- 
tion," said  Motion  Picture  Association  of  America  topper  Jack  Valenti  when 
queried  by  Variety  about  unique  and  trade-defined  "ominous"  developments  in 
Oklahoma  City  regarding  feature  film  advertising  in  area  newspapers  and 
radio-tv  outlets. 

The  situation  is  this :  The  Oklahoma  Publishing  Co.,  which  controls  The 
Daily  Oklahoman,  the  Oklahoma  City  Times,  the  Sunday  Oklahoman,  WKY-TV 
and  WKY-AM,  since  last  October  has  refused  to  run  advertising  for  X-rated 
films,  not  an  altogether  uncommon  situation  nationally.  What  has  stirred 
consternation  of  late  is  the  org's  new  policy  of  refusing  ads  for  R-rated  fea- 
tures unless  such  pix  are  voluntarily  screened  pre-opening  so  the  powers-that- 
be  can  determine  if  the  films  are  "acceptable'  'for  advertising. 

In  addition,  the  Oklahoma  Publishing  outlets  are  reserving  the  right  to  pull 
ads  for  G  and  GP-rated  films  if  there  are  complaints  about  content  from  the 
public  and  if  such  complaints  are  deemed  valid  after  a  look  at  the  features  in 
question. 

According  to  Valenti,  such  a  policy  is  a  "first"  and,  unless  halted  either 
legally  or  by  persuasion,  could  set  a  dangerous  precedent  for  more  conservative 
media  outlets  around  the  country. 

Valenti  did  say  that  the  MPAA  is  looking  into  whatever  legal  recourse  might 
be  avail  ible  and  that  lie  plans  a  visit  to  Oklahoma  City  to  attempt  to  "reason" 
with  Oklahoma  Publishing  officials.  That  onr  is  topped  by  multimillionaire  E. 
K.  Gaylord  who  recently  turned  100,  and  who  is  reported  to  be  active  in  a 
number  of  censorship  groups. 

The  MPAA  has  not  yet  taken  an  official  position  on  the  matter  by  urging 
member  companies  not  to  comply  with  the  prescreening  requirements,  through 
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a  number  of  N.Y.-based  major  ad-pub  execs  questioned  said  they  were  de- 
finitely opposed  in  principle  to  the  idea. 

Columbia's  Robert  Ferguson  said  the  demands  amounted  to  the  establishment 
of  new  rating  system,  "an  R  suitable  for  Oklahoma  City  and  an  R  unsuitable," 
and  questioned  whether  the  papers  demanding  the  prescreening  right  "sampled 
every  restaurant  or  used  every  suppository  they  advertise." 

United  Artists'  Gabe  Sumner  said  such  a  policy  could  ruin  the  entire  face 
of  exhibition  in  that  city  and  that  the  papers  in  question  should  take  that 
into  consideration. 

"We  have  found  in  areas  that  refuse  X-rated  advertising."  Sumner  said, 
"that  there  are  other  equally  effective  ways  to  reach  the  public  than  through 
newspapers." 

SPECTOR    PULLS    ADS 

In  Oklahoma  City  itself,  the  city's  largest  exhib  chain,  Spectro  Theatres, 
totalling  17  houses  and  approximately  50%  of  local  screens,  has  pulled  all  ad- 
vertising for  all  pix,  no  matter  what  the  rating,  from  the  media  outlets  and 
newspapers  controlled  by  Oklahoma  Publishing. 

According  to  John  Wilkensin,  president  of  Ad  Factory  which  places  ads  for 
the  Spectro  chain,  there  has  been  no  pressure  from  the  national  distribs  to 
violate  their  decision.  In  only  one  instance,  according  to  sources,  has  an  R-rated 
film  been  screened  preopening  for  newspaper  approval.  That  was  Paramount's 
"Save  The  Tiger,"  reportedly  on  order  from  the  N.Y.  hoineoffice.  Oklahoma  Pub- 
lishing saw  the  Jack  Lemmon  starrer  and  refused  to  accept  the  ads. 

The  Daily  Oklahoman  (morning  paper)  has  a  circulation  of  195,000,  the 
evening  Oklahoma  City  Times  has  107,000  and  the  combined  Sunday  Oklahoman 
has  288,000.  As  a  result  of  the  ad  pullout,  the  rival  Oklahoma  City  Journal 
has  reportedly  increased  its  amusement  ad  space  by  eight  pages  and  upped  its 
circulation  by  about  5,000  over  its  original  53,000.  In  addition  to  the  Journal, 
theatres  are  using  other  radio  and  tv  stations  not  controlled  by  Oklahoma 
Publishing. 

NOT   SPECIFIC 

Wilkensin  says  that  the  Oklahoma  Publishing  ad  ban  never  specified  what  it 
termed  "unacceptable"  screen  material,  but  language,  "skin"  and  violence  are 
supposedly  the  factors  which  riled  the  org.  "It  would  be  pointless  to  screen 
'Lady  Sings  The  Blues'  or  'The  Godfather',"  claims  Wilkensin,  since  those  R- 
rated  pic  would  be  considered  unacceptable. 

The  media  ban  also  extends,  according  to  Wilkensin,  to  any  mention  of  "of- 
fensive" pix  in  news  copy  "except  in  the  case  of  legal  cases."  There  is  plenty 
of  speculation  in  the  area  over  how  Oklahoma  Publishing's  WKY-TV  outlet,  an 
NBC  affiliate,  will  handle  the  Academy  Award  telecast  since  "offensive"  pix 
will  not  only  be  mentioned  but  will  be  briefly  seen  in  clips. 

Valenti  contends  the  current  ban  and  the  demands  for  prior  screenings  could 
well  be  an  intrusion  on  First  Amendment  rights  and  it  is  especially  ironic  that 
such  a  policy  comes  at  a  time  when  newspapers  are  battling  for  a  "shield"  law 
which  would  protect  them  from  undue  outside  influence. 


[From    the    Hollywood   Reporter,    Hollywood,    Calif.,   Monday,    July   2,    1973] 
FBI's  Obscenity  Probe  Caseload  Close  To  6,000 

(By  Will  Tusher  and  Annette  Duffy) 

Five  thousand  to  6.000  obscenity  cases  are  under  investigation  by  the  Federal 
Bureau  of  Investigation  in  the  wake  of  the  U.S.  Supreme  Court  ruling  that 
there  is  constitutional  protection  for  the  statute  under  which  Department  of 
Justice  indictments  have  been  obtained  against  interstate  shipment  of  sex  films, 
The  Hollywood  Reporter  has  leaned. 

Magnitude  of  the  FBI's  anti-pornography  operation  was  disclosed  over  the 
weekend.  At  the  same  time,  the  Los  Angeles  Police  Department,  autonomously 
bent  on  its  own  high  court  mandated  local  cleanup,  raided  five  alleged  porno 
movie  distributors,  among  them  the  Medallion  TV  Film  Co.  The  search  and 
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sei  ure  nmndup  was  confined  to  evidence.  No  arrests  will  be  sought  until  the 
district  attorney's  office  evaluates  the  impounded  material  and  decides  that 
complaints  are  warranted. 

Ythile  there  was  no  immediate  announcement  of  pending  Justice  Department 
Indictments  on  the  west  coast,  a  spokesman  for  the  FBI  here  acknowledged 
that  the  recent  historic  high  courl  verdict  (Bollywood  Reporter  6/22/78)  gives 
the  U.S.  Attorney  wider  latitude  to  seek  convictions  and  therefore  justifies  the 
assumption  that  there  will  be  more  prosecutions  on  the  federal  level. 

"At  any  one  time."  declared  Erie  Linberg,  of  the  Los  Angeles  office  of  the 
FBI,  "we  must  have  five  to  six  thousand  eases  under  investigation.  Our  people 
go  anywhere  seeking  information.  I  >ur  agents  being  at  a  particular  place  doesn't 
mean  arrests;  they  could  just  be  Looking  for  material." 

One  spokesman  for  the  Los  Angeles  Police  Department  characterized  the 
Thursday  night  raids  as  "cutting  off  the  Ho  Chi  Min  trail  to  obscenity  in  the 
city."  He  quoted  the  officer  in  charge  of  the  seizure  as  saying,  "We're  hitting 
the  big  time  stuff.  We're  not  interested  in  little  funky  book  stores." 

Lt.  Lee  Zabel,  who  headed  the  multiple  search  and  seizure  foray  late  Thurs- 
day night,  said  if  produced  a  -'considerable  quantity"  of  evidence  that  will  be 
studied  carefully  and  be  screened  this  week  by  the  district  attorney.  He  said 
it  would  be  permature  to  identify  the  raided  companies  before  formal  com- 
plaints are   issued. 

"We  have  been  working  for  a  period  of  time  on  a  couple  of  people  in  the  ob- 
scenity  movie  industry  and  magazine  publishing,"  said  Lt.  Zabel.  "We  got  a 
good  clue  from  another  agency  that  happened  to  stumble  into  something  the 
other  day.  and  we  parlayed  that  with  what  we  already  know  and  got  search 
warrants  for  five  locations  and  served  them." 

An  early  report  that  Medallion  TV  Film  had  been  raided  by  the  FBI  proved 
erroneous. 

There  have  been  FBI  sweeps  in  other  sections  of  the  country  on  allegedly 
pornographic  films  shippe  din  interstate  commerce,  leading  to  a  succession  of 
Federal  District  Court  indictments  prior  to  the  Supreme  Court  decision  strik- 
ing down  complaints  that  such  action  was  unconstitutional.  The  high  court  ruled 
5—4  for  the  Justice  Department  in  the  Orito  case  in  Wisconsin. 

Presumably  still  to  be  tested  is  the  right  of  states  with  consenting  adult  laws 
to  receive  otherwise  proscribed  films  in  interstate  commerce.  California  does  not 
have  legislation  exempting  consenting  adult  audiences  from  obscenity  law  en- 
forcement. Oregon  and  Michigan  are  among  several  states  which  do. 

Senator  Hruska.  Thank  you  for  appearing. 

Our  next  witness  will  be  William  G.  Florence,  who  will  testify 
about  national  security  offenses. 

Mr.  Florence,  you  have  submitted  a  statement  of  considerable 
length.  It  will  be  place]  in  the  record  in  its  entirety  at  the  conclusion 
of  vour  highlighting  that  testimony. 

You  may  proceed  now.  if  you  will. 

STATEMENT  OF  WILLIAM  G.  FLORENCE.  SECURITY  CONSULTANT, 

WASHINGTON,  B.C. 

Mr.  Florence.  Thank  you,  Mr.  Chairman. 

I  deeply  appreciate  the  invitation  to  testify  on  proposals  in  S.  1 
and  S.  1400  to  revise  sections  of  the  Federal  Criminal  Code  involving 
espinage  ;md  related  offenses.  This  is  a  continuation  of  my  testimony 
May  23,  1072  on  proposals  that  the  National  Commission  on  Reform 
of  Federal  Criminal  Laws  had  previously  submitted  to  Congress  for 
revising  the  espinage  statutes. 

A  statement  of  my  qualifications  is  in  part  III,  subpart  D,  of  the 
committee's  report  of  hearings,  with  my  earlier  testimony.  I  would 
update  my  qualifications,  which  have  now  increased  to  46  years  of 
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military  and  civilian  experience  involving  national  defense  infor- 
mation. 

I  served  for  19  months  as  consultant  on  Government  security 
policy  to  defense  counsel  in  the  Ellsberg-Russo  espionage  case.  This 
included  consultation  in  court  during  the  pre-trial  process  and  during 
the  4  month  trial,  until  it  ended  May  11,  1973.  In  this  connection, 
Mr.  Chairman,  I  would  like  to  mention  that  Mr.  Russo  is  present 
this  morning  as  an  observer  at  these  hearings. 

At  present,  among  other  pursuits,  I  am  consultant  on  Government 
secrecy  policy  and  practices  to  the  recently  established  Project  for 
an  Open  Society,  with  offices  currently  in  New  York  City.  It  exists 
to  help  curb  expansion  of  State  power  in  the  name  of  national 
security. 

I  am  also  consultant  to  the  National  Committee  on  Government 
Secrecy,  which  is  located  in  Washington. 

Mr.  Chairman,  I  will  summarize  the  major  points  in  my  compre- 
hensive statement  at  this  time.  I  ask  that  the  statement  be  included 
in  the  record  following  these  comments. 

Senator  IIruska.  That  will  be  done. 

Mr.  Florence.  First,  it  is  important  to  note  that  the  bill  desig- 
nated as  S.  1  originated  as  a  product  of  this  committee.  The  bill 
designated  as  S.  1400  was  drafted  by  the  Department  of  Justice. 
Both  bills  are  based  on  recommendations  by  the  National  Commis- 
sion on  Reform  of  Federal  Criminal  Laws. 

The  analysis  I  made  in  1972  of  the  Commission's  report  showed 
that  the  proposed  revision  of  the  espionage  statutes  would  have  seri- 
ously impact  on  the  first  amendment  rights  of  free  speech  and  a  free 
press,  without  enhancing  national  defense  one  bit.  Most  of  the  faulty 
security  concepts  in  the  Commission's  report  were  excluded  from  the 
espionage  sections  of  S.  1.  But  the  espionage  sections  of  S.  1400 
constitute  a  real  threat  to  freedom  in  America. 

Mr.  Chairman,  I  have  studied  the  memorandum  that  the  Depart- 
ment of  Justice  submitted  to  the  committee  in  May  1973  in  support 
of  sections  1121-1126  of  S.  1400.  That  memorandum  and  the  testi- 
mony of  the  Department's  representative,  which  are  in  part  VI  of 
the  report  of  hearings,  shows  the  false  philosophy  of  secrecy  that 
has  prevailed  for  many  years  in  the  executive  branch. 

Disclosures  stemming  from  the  Ellsberg-Russo  case  and  the  Water- 
gate burglary  have  revealed  this  particular  Administration's  practice 
of  honoring  its  secrets  more  than  the  rights  of  citizens  of  free  speech. 
That  practice  would  be  made  lawful  by  S.  1400. 

I  now  turn  to  chapter  11  of  S.  1400.  Problem  areas  will  be  identi- 
fied, and  solutions  suggested  in  general.  Specific  changes  and  detailed 
reasons  for  each  one  are  in  the  full  statement. 

The  matter  of  greatest  concern  is  the  proposal  to  eliminate  the 
element  of  injury  to  the  Nation  that  existing  law  in  18  United  States 
Code  793  (d)  and  (e)  require  for  alleging  that  a  disclosure  of  infor- 
fation  relating  to  the  national  defense  was  a  crime.  This  would  have 
the  effect  of  eliminating  our  first  amendment  right  of  free  speech. 

The  Department  of  Justice  indicates  that  the  injury  factor  is  not 
now  an  essential  element  of  law.  But  nothing  could  be  clearer  than 
IS  United  States  Code  793  (d)  and  (e)  in  showing  that  for  a  person 
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to  be  prosecuted  for  having  disclosed  information  relating  to  the 
national  defense,  he  must  have  had  reason  to  believe  that  it  could 
be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of 
any  foreign  nation. 

It  is  true  that  18  United  States  Code  793  (d)  and  (e)  could  be 
read  as  if  the  injury  factor  did  not  apply  to  the  communication  of 
physical  items  containing  information  relating  to  the  national  de- 
fense. However,  it  would  make  no  sense  to  allow  a  citizen  to  read 
information  in  a  document  to  another  citizen  but  allege  a  criminal 
act  if  the  same  information  was  communicated  in  documentary  form. 

The  EUsherg-Rosso  case  is  the  only  one  in  which  the  executive 
branch  ever  prosecuted  anyone  for  communicating  documents  al- 
legedly relating  to  the  national  defense,  in  violation  of  18  United 
States  Code  703  (d)  and  (e),  without  claiming  existence  of  the 
injury  factor. 

But  the  day  before  the  trial  began,  the  judge  stated  his  views  re- 
garding the  law  as  it  applied  to  documents.  This  was  done  in  court, 
January  16,  1973.  Here  are  excerpts  from  the  record,  beginning  on 
page  8218  of  the  transcript : 

In  stating  what  I  feel  the  tentative  issues  are.  I  have  kept  in  mind  what  I 
feel  is  the  congressional  purpose  behind  this  statute.  And  that  is  to  protect  in- 
formation and  documents  that  belong  to  the  Government,  which  have  been  kept 
confidential  by  the  Government,  in  prevention  of  injury  to  the  Nation. 

Are  the  documents  the  type  that  require  protection  in  the  interest 
of  the  national  defense,  in  that  their  disclosure  could  adversely 
affect  or  injury  this  Nation  or  be  to  the  advantage  of  any  foreign 
nation  ? 

Mr.  Chairman,  the  phrase  "information  relating  to  the  national 
defense"  applies  to  a  considerable  mass  of  information  known  to  the 
people  in  this  country.  Communication  between  two  or  more  citizens 
of  information  relating  to  the  national  defense  is  naturally  part  of 
the  life  of  this  Nation.  The  only  possible  basis  for  alleging  criminal- 
ity in  communicating  such  information  is  the  existing  factor  of 
injury  to  the  Nation. 

The  concept  that  citizens  should  be  punished  for  disclosing  infor- 
mation to  one  another  without  any  proof  of  injury  to  the  country 
is  reflected  in  sections  1122.  1123.  and  1124  of  S.  1400. 

Section  1124  would  be  especially  repressive  regarding  disclosure 
of  what  is  called  "classified  information."  People  wTould  be  criminal- 
ized solely  because  somebody  put  a  classification  marking  of  con- 
fidential, secret  or  top  secret  on  an  item  of  information.  A  person 
accused  of  revealing  the  information  would  be  prohibited  from  chal- 
lenging the  validity  of  the  classification. 

Mr.  Chairman,  the  Department  of  Justice  suggestion  that  a 
security  classification  marking  would  identify  information  as  af- 
fecting the  national  defense  is  truly  a  hoax.  The  designation  of  an 
item  of  information  as  being  classified  is  strictly  a  matter  of  mind. 
Anyone  can  say  that  some  information  is  classified  secret  at  a  given 
moment.  and  then  change  his  mind  at  any  time  thereafter  and  reveal 
the  information  without  restriction.  But  any  document  containing 
the  information  normally  will  keep  the  original  classification  mark- 
ing, even  after  complete  disclosure  of  the  information. 
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Also,  my  statement  documents  the  refusal  of  the  Department  of 
Defense,  at  this  moment,  to  cancel  the  classification  marking  on  docu- 
ments which  were  introduced  as  evidence  in  the  EUsberg-Russo  trial, 
and  became  public  records. 

My  full  statement  shows  how  Department  of  Defense  regulations 
authorize  a  security  classification  for  practically  anything,  including 
privately  owned  information. 

This  sort  of  bureaucratic  obsession  with  secrecy  practices  has  made 
a  security  classification  of  confidential,  secret  or  top  secret  the  most 
disbelieved  and  least  respected  symbol  of  executive  branch  authenti- 
cation today.  But  this  Administration  is  still  pushing  for  the  idea 
of  punishment  by  classification  label.  In  a  speech  just  a  few  days 
ago,  April  30,  1974,  the  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  referred  to  the  purpose  of  prohibiting  a  challenge  to  the 
validity  of  an  assigned  security  classification  as  being  "essential  to 
effective  operation  of  our  information  security  system." 

Another  problem  area  is  the  definition  of  terms.  The  definition 
of  a  word  or  phrase  can  extend  the  reach  of  law  far  beyond  that 
which  a  sentence  in  context  might  indicate  to  an  unsuspecting  reader. 
It  is  enough  of  a  burden  in  life  that  ignorance  of  a  clearly  stated 
criminal  law  is  no  excuse  for  violating  it,  without  being  threatened 
by  a  law  that  requires  deciphering  a  cloudy  definition  or  a  whole 
series  of  definitions. 

Among  other  questionable  definitions,  S.  1400  would  attempt  to 
define  the  phrase  "relating  to  the  national  defense"  as  including 
some  specified  fields  of  information.  That  really  would  kill  freedom 
of  speech.  It  is  injury  to  the  Nation  that  should  concern  us,  not 
types  of  information. 

The  Supreme  Court  ruling  is  what  is  known  as  the  Gorin  case 
prohibited  arbitrary  prosecutions  that  would  result  from  a  pretrial 
designation  of  a  particular  item  of  information  as  relating  to  the 
national  defense. 

Mr.  Chairman,  the  only  logical  action  which  I  could  suggest  for 
this  committee  to  take  regarding  the  espionage  sections  of  S.  1400 
would  be  to  reject  them. 

I  now  turn  to  S.  1. 

Mr.  Summitt.  Could  I  ask  a  question  there?  Is  there  any  way  to 
modify  them  to  make  them  acceptable  rather  than  just  reject  them 
outright  ? 

Mr.  Florence.  Mr.  Summitt,  my  statement  about  rejecting  them 
really  is  in  connection  with  S.  1.  If  we  were  faced  only  with  the 
proposition  of  the  espionage  sections  of  S.  1400,  I  most  certainly 
would  have  emphasized  more  the  proposition  of  revising  those  sec- 
tions. 

Xow,  in  my  full  statement,  Mr.  Chairman,  I  have  gone  to  the 
extent  of  making  detailed,  specific  revisions  of  each  of  the  sections 
of  S.  1400,  with  a  view  that  if  it  were  the  committee's  choice  of  a 
bill  to  report,  then  there  would  be  specific  changes  that  could  be 
incorporated  in  the  sense  that  Mr.  Summitt  has  asked  about. 

Mr.  Summitt.  Thank  you. 

Mr.  Florence.  S.  1  would  bring  forward  all  of  the  provisions  of 
existing  law  that  are  necessary  in  maintaining  the  capability  of  this 
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Nation  to  defend  itself  against  hostile  or  destructive  action.  In  doing 
this,  the  injury  factor  would  be  retained,  in  some  degree,  for  deter- 
mining  lie  criminality  of  disclosures  of  information. 

The  brevity  and  simplici  y  of  the  two  substantive  sections  of  S.  1, 
which  require  the  space  of  only  one  pane,  merits  admiration  by  every 
citizen.  The  scope,  reach  and  sense  of  those  sections  represent  devo- 
tion to  basic  constitutional  rights  and  a  highly  practical  approach 
to  the  definition  of  offenses  that  could  affect  our  national  defense.  It 
is  of  special  interest  that  S.  1  does  not  use  the  term  "classified  infor- 
1  ion." 

But  there  are  some  proposals  which  should  be  corrected.  Details 
are  in  my  full  statement. 

The  phrase  "national  defense''  should  replace  the  phrase  "national 
security"  in  the  title  of  subchapter  5B,  and  in  section  1-4E1  re- 
garding the  death  sentence.  This  committee  should  keep  on  using 
t  he  phrase  "national  defense"  as  it  is  in  the  sections  involving  espion- 
age and  related  offenses.  This  Nation  has  been  afflicted  long  enough 
with  the  abuses  of  power  that  result  from  executive  branch  people 
making  self-serving  interpretations  of  the  term  "national  security". 

But  the  phrase  "information  relating  to  the  national  defense" 
should  replace  the  phrase  "national  defense  information"  for  the 
reasons  stated  by  the  Department  of  Justice,  as  explained  in  my 
comments  on  S.  1400.  The  phrase  "information  relating  to  the  na- 
tional defense"  is  court-tested,  and  has  meaning  established  by  the 
courts  to  protect  the  rights  of  citizens  in  disclosing  information.  I 
might  add,  of  course,  that  those  interpretations  also  serve  to  protect 
fully  the  capability  of  this  nation  to  defend  itself  against  hostile  or 
destructive  action. 

Also,  the  proposal  to  define  either  "national  defense  information" 
or  "information  relating  to  the  national  defense"  should  be  elimi- 
nated for  the  reasons  stated  in  my  comments  on  S.  1400. 

Finally,  the  court-tested  criterion  for  injury  to  the  United  States 
that  is  currently  in  18  USC  793  (d)  and  (e)  should  replace  the 
proposal  in  S.  1  to  criminalize  disclosures  of  information  made  "in 
a  manner  harmful  to  the  safety  of  the  United  States." 

Mr.  Chairman,  with  amendments  as  suggested,  the  proposed  espion- 
age sections  fo  S.  1  should  constitute  a  most  commendable  reform 
of  existing  law. 

Thank  you  again  for  the  privilege  of  presenting  these  comments 
to  this  committee. 

Senator  Hrtjska.  Thank  you,  Mr.  Florence. 

On  page  16  of  your  statement,  you  say  that  "The  system  currently 
prescribed  in  Executive  Order  11652  for  people  to  classify  informa- 
tion as  Top  Secret,  Secret  or  Confidential  in  the  interest  of  national 
security  is  the  same  system  that  the  Army  and  Navy  began  in  World 
War  I."  This  committee  and  this  Senator  have  had  some  acquaint- 
ance with  Executive  Order  11652  in  its  formation  and  its  promulga- 
tion and  in  its  application.  It  became  effective  on  June  1,  1072,  al- 
most 2  years  ago,  and  it  completely  revamped  the  classification 
system,  as  you  may  well  know.  It  has  five  major  features. 

First,  it  substantially  reduces  the  number  of  people  authorized  to 
classify  and  it  limits  this  authority  to  high  level  officials. 
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Second,  it  substantially  reduces  the  number  of  classified  documents 
by  providing  a  general  declassification  schedule  that  automatically 
declassified  documents  after  a  relatively  short  number  of  years. 

Third,  the  Executive  order  makes  provision  for  sanctions  to  be 
imposed  on  those  who  overclassify  or  otherwise  misuse  the  system. 

Fourth,  the  order  establishes  a  procedure  under  which  a  private 
citizen  can  request  a  review  of  documents  to  determine  whether  they 
are  properly  classified  and  pursuant  to  this  review,  the  agency  can 
declassify  the  documents  and  release  them  to  the  requestor. 

Fifth,  the  order  establishes  a  separate  agency,  the  Interagency 
Classification  Review  Committee,  to  monitor  the  classification  system 
and  to  hear  appeals  on  requests  for  declassifying  documents. 

None  of  these  features  existed  in  World  War  I.  None  of  them  were 
in  that  same  system.  They  are  innovations,  they  are  radical  changes, 
they  are  wholesome  changes.  In  view  of  that  fact,  Mr.  Florence,  can 
you  persist  in  saying  that  the  system  that  established  Executive  Order 
11652  is  the  same  system  that  the  Army  and  Navy  began  using  in 
World  War  I? 

Mr.  Florence.  Yes,  Mr.  Chairman.  The  point  that  I  am  reflecting 
is  the  matter  of  mind  that  is  applied  to  someone's  proposition,  shall 
or  shall  I  not  impose  a  restriction  on  dissemination  of  an  item  of 
information. 

Senator  Hrttska.  But  in  World  War  I,  and  up  until  June  1972 
there  were  innumerable  people,  in  the  system  who  were  authorized 
to  classify  documents.  And  of  course  it  is  a  question  of  judgment 
whether  a  document  should  be  classified.  There  is  nothing  mysterious 
about  that.  Either  there  should  be  a  classification  or  there  should  not 
be.  But  under  the  previous  system,  there  were  innumerable  people, 
and  some  of  low  station  in  the  table  of  organization  who  could 
classify.  That  is  no  longer  true.  The  number  of  people  to  exercise 
that  mind  and  to  make  a  judgment  has  been  greatly  reduced  and 
the  level  of  those  employees  is  considerably  higher  than  it  used  to 
be  and  we  would  want  them  to  make  such  classification  as  is  good 
for  this  country. 

Mr.  Florence.  Mr.  Chairman,  Executive  Order  10501  was  the  last 
previous  Executive  order 

Senator  Hrfska.  Yes.  under  President  Eisenhower  in  1953. 

Mr.  Florence.  Yes,  sir;  and  it  was  the  Executive  order  that  was 
replaced  by  President  Nixon  in  promulgating  Executive  Order  11652. 

Senator  Hruska.  That  is  right. 

Mr.  Florence.  The  previous  Executive  order  had  language  very 
strictly  requiring  that  only  individuals  in  the  Executive  Branch 
having  positions  necessitating  their  making  the  decision  of  classi- 
fication would  be  permitted  to  assign  a  classification.  There  is  in 
practice,  Mr.  Chairman,  no  difference  in  the  delegation  of  the  Presi- 
dent's authority  for  using  a  classification  system — pardon  me — for 
assigning  a  classification  to  information  todav  then  was  true  in 
Executive  Order  10501. 

Senator  Hruska.  If  that  is  true,  then  your  interpretation  of  the 
present  Executive  Order  11652  is  different  from  what  I  perceive  it 
to  be.  I  do  not  say  that  you  are  wrong  and  I  am  right,  but  I  am 
convinced  that  the  number  of  people  authorized  to  classify  has  been 
substantially  reduced  from  the  previous  Executive  order. 
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Now,  the  document  will  speak  for  itself  in  that  regard. 

What  about  the  second  point?  The  number  of  classified  documents 
is  automatically  reduced  by  the  passage  of  a  relatively  short  period 
of  time  now.  That  is  a  feature  that  was  not  contained  in  previous 
law.  What  do  you  say  about  that? 

Mr.  Florence.  Mr.  Chairman,  when  I  say  this,  I  do  not  really 
wish  at  all  that  it  sound  anything  more  than  to  be  helpful  in  our 
mutual  discussion  of  a  problem. 

Senator  Hruska.  Well 

Mr.  Florence.  The  previous  Executive  order  did  specify  a  time 
limit  for  documents  to  remain  marked  with  classification. 

Senator  Hruska.  That  is  right. 

Mr.  Florence.  Of  course,  now,  really,  that  is  separate  from  the 
information  that  might  have  been  already  disclosed  as  I  represent  in 
my  document.  But  staying  with  your  question,  the  Executive  Order 
10501  established  a  specified  number  of  years 

Senator  Hruska.  That  is  right, 

Mr.  Florence.  Well,  Executive  Order  11652  establishes  a  certain 
number  of  years. 

Senator  Hruska.  And  are  they  equal  in  periods  of  time? 

Mr.  Florence.  I  think  it  is  two 

Senator  Hruska.  My  information  is  that  the  period  of  time  has 
been  greatly  reduced  and  it  applies  to  more  documents.  Now,  that 
is  the  way  I  read  the  present  Executive  order.  If  you  have  something 
to  contradict  that,  spell  it  out  and  we  will  be  happy  to  put  it  in  the 
record. 

Mr.  Florence.  Well.  Mr.  Chairman,  there  is  a  2-year  period  dif- 
ference in  time,  after  the  10-year  elapsed  period  from  the  beginning 
of  classification  to  what  is  called  automatic  declassification.  Now, 
thai  is  2  years  difference  after  10  years.  To  cut  2  years  off  of  12 
really  does  not  assist  anyone  very  much  regarding  today's  informa- 
tion. 

But  let  me  really  make  a  point  here  about  the  difference  in 
language,  as  the  chairman  sees  language  in  11652  and  language  in 
10501.  It  is  the  practical  application  that  I  am  talking  about,  Mr. 
Chairman.  In  the  Department  of  State  or  Department  of  Defense 
or  these  other  Departments  that  we  could  name,  the  people  are  the 
ones  who  will  exercise  authority  to  use  classifications  or  exercise 
authority  not  to  declassify  material. 

Senator  Hruska.  Well,  now,  what  is  the  significance  of  that  state- 
ment? How  could  classification  ever  occur  without  people  doing  it? 
What  relevance  has  that?  Of  course  people  do  it.  Now  who  would 
you  suggest  doing  it? 

Mr.  Florence.  The  relevance  is  this.  If  I  am  going  to  be  subjected 
to  a  possible  prosecutive  action  for  disclosing  information  because 
somebody  under  Executive  Order  11652  chose  the  authorization  that 
he  is  given  to  mark  information  that  is  really  not  important,  I  would 
not  feel  any  better  about  standing  possible  prosecutive  action  under 
11652  than  I  would  have  under  Executive  Order  10501. 

Senator  Hruska.  Well,  you  might  not  feel  better  if  you  violated 
the  law.  If  there  is  an  abuse  of  the  system  or  if  anyone  who  is 
authorized  to  classify  makes  a  decision  overclassifing  a  document, 
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he  is  subject  to  a  sanction  under  the  present  Executive  order.  And 
that  had  not  been  true  before. 

Mr.  Florence.  Now,  Mr.  Chairman,  the  day  that  the  Assistant 
Attorney  General  made  his  speech  that  I  mentioned  in  my  comment, 
there  was  a  discussion  held  down  here  in  Washington  to  the  applica- 
tion of  Executive  Order  11652,  and  its  implementation  in  the  Execu- 
tive departments.  One  of  the  questions  that  was  raised  of  the  repre- 
sentative from  the  Department  of  Defense  was  how  many  sanctions 
have  been  applied  in  2  years,  now,  on  people  in  the  Department  of 
Defense  for  violating  that  part  of  the  Executive  order  that  provided 
for  sanctions  ?  The  answer  was  zero.  Nobody  has  been  even  adminis- 
tratively reprimanded,  which  is  only  a  suggestion,  not  a  requirement. 

Senator  Hruska.  When  was  his  speech  delivered  ? 

Mr.  Florence.  April  30,  Mr.  Chairman,  just  last  week,  just  a  few 
days  ago. 

I  would  like  to  ask  the  chairman  to  let  me  make  one  point  about 
both  Executive  orders,  the  previous  one  and  the  Executive  Order 
11652.  On  the  question  as  to  whether  or  not  some  language  in  Execu- 
tive Order  11652  really  makes  for  a  lessening  of  the  use  of  classifica- 
tion. Both  the  previous  Executive  order  and  the  current  Executive 
order  permit  an  exception  to  this  specified  number  of  years  author- 
ized for  a  document  to  stay  classified.  Now,  it  is  the  people  who 
exercise  discretion  to  make  the  exception  to  this  language  and  the 
chairman  had  made  a  very  strong  point  about  people  making  the 
decisions.  Of  course  people  have  to  do  this.  But  this  is  the  point 
that  I  am  making.  If  people  are  going  to  exercise  discretion  and 
keep  information  classified,  or  impose  secrecy  on  information  that 
really  does  not  affect  the  national  defense,  I  think  they  are  trying 
to  make  law  themselves. 

Senator  Hruska.  Yes  indeed,  but  there  is  an  appellate  procedure 
called  for  by  the  law,  by  the  present  Executive  order.  People  now 
have  a  place  to  go  to.  There  is  the  Interagency  Classification  Review 
Committee  for  the  purpose  of  correcting  such  mistakes  as  might  be 
made. 

I  do  not  think  that  we  should  presume  that  these  people  in  charge 
of  the  law  violate  it  in  exercising  their  discretion.  And  if  they  do 
two  things  happen.  It  is  a  subject  that  can  be  reviewed  by  this  review 
committee,  and  second,  there  is  an  exposure  to  a  sanction  for  having 
abused  the  system.  That  again  is  something  that  did  not  exist  in  the 
previous  system. 

Mr.  Florence.  Mr.  Chairman,  this  Interagency  Classification  Re- 
view Committee  does  not  give  any  attention  to  a  request  for  it  to 
consider  an  appeal  unless  some  document,  some  physical  document 
has  had  a  marking  on  it  for  10  years.  This  is  not  in  any  way  what- 
soever, in  my  humble  opinion,  a  basis  for  citizens  to  question  the 
validity  of  a  marking  put  on  by  some  executive  branch  employee. 

Senator  Hruska.  A  citizen  is  privileged  and  empowered  to  ask  for 
a  review  of  that  classification  and  it  goes  through  channels  that  are 
provided  here  in  the  new  Executive  order. 

Mr.  Florence.  But  it  is  10  years  after  the  document  is  produced. 

Senator  Hruska.  The  10-year  figure  refers  to  mandatory  declassi- 
fication reviews.  After  10  years,  an  agency  is  required  to  review  a 
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document  pursuant  to  a  request.  But  if  the  document  is  not  yet  10 
years  old  then  the  agency  has  discretion  whether  or  not  to  review 
its  classification.  But  the  fact  of  the  matter  is  that  an  agency  can 
review  any  document,  however  old.  to  determine  whether  it  is  prop- 
erly classified.  Such  a  procedure  seems  sound.  You  certainly  would 
not  want  to  say  that  any  employee  is  the  one  who  should  say  whether 
a  dcoument  should  be  released.  We  have  devised  a  regular  system  of 
review  and  appeal  and  that  is  the  way  we  settle  things  in  this 
country. 

Mr.  Florence.  May  I  take  a  moment,  again,  just  in  communi- 
cating with  the  chairman?  Refer  once  more  to  the  point  that  I  made 
in  my  comment  on  the  Department  of  Defense  refusal  to  take  the 
classification  marking  off  of  documents  that  are  lawfully  designated 
as  public  records.  I  have  the  correspondence  in  which  I,  myself, 
made  the  request  to  the  Department  of  Defense  for  access  to  nine 
documents  that  were  introduced  in  evidence  in  the  Ellsberg-Russo 
trial  and  most  specifically  were  designated  as  public  records  by  the 
court.  The  court  stated  that  anyone  can  come  in  and  have  access  to 
these  records. 

Senator  Hruska.  Which  case  was  that  ? 

Mr.  Florence.  This  was  the  Ellsberg-Russo  case.  Now,  this  past 
January.  I  had  reason  to  ask  the  Department  of  Defense  to  let  me  go 
over  and  look  at  those  records  that  they  have  of  copies  of,  those 
trial  documents.  I  was  notified,  "no,"  that  I  could  not  have  access. 

Senator  Hruska.  Is  that  the  nine  volumes  that  contained  the  study 
on  Vietnam? 

Mr.  Florence.  It  is  nine  of  the  Vietnam  study  volumes. 

Senator  Hruska.  Nine  of  the  volumes  on  the  Vietnam  study. 

Mr.  Florence.  Nine  were  never  declassified  by  the  Department  of 
Defense.  They  were  introduced  as  evidence,  however. 

Senator  Hruska.  Well,  I  have  evidence  that  they  are  declassified, 
Mr.  Florence. 

Mr.  Florence.  Well,  I  have  a  paper  dated  March  25,  1974  from 
the  General  Counsel,  Department  of  Defense,  which  states  that  those 
nine  volumes  remain  classified.  Speaking  for  the  Secretary  of  De- 
fense under  5  USC  552,  he  said  that  I  have  been  denied  access  to 
those  records.  My  only  recourse  now  is  to  enter  this  case  as  a  suit  in 
court. 

Senator  Hruska.  Well,  did  you  appeal  to  the  Classification  Review 
Committee  ? 

Mr.  Florence.  This  is  not  10  years  old.  This  is  what  I  am  speak- 
ing of  now.  The  document  dates  are  not  10  years  old.  Therefore,  I 
have  no  standing  with  the  Interagency  Classification  Review. 

Senator  Hruska.  My  understanding  is  that  those  documents  have 
been  declassified  and  you  can  get  them  from  the  Government  Print- 
ing Office  and  the  stock  number  is  5270.  Will  you  try 

Mr.  Florence.  I  wonder  if  the  staff  would  get  the  true  facts 
from 


Senator  Ilia  ska.  Indeed,  but  T  asked  your  help.  That  is  why  you 
are  here,  you  want  to  be  helpful.  You  said  so.  Now,  you  make  that 
request  and  we  will  follow  it  up.  too. 
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Mr.  Florence.  Mr.Ch airman,  I  have  all  of  the  GPO  edition  of  the 
documents.  I  have  them  in  my  home.  They  are  not  the  ones  that  I 
asked  access  to. 

Senator  Hruska.  Well,  let  me  get  back  to  the  questions  that  I 
asked  you  about  your  statement  that  the  system  is  the  same  now  as 
it  was  in  World  War  I,  I  say  you  are  not  being  helpful  to  the  com- 
mittee when  vou  make  a  statement  that  the  system  we  are  using  now 
is  the  same  as  we  used  in  World  War  I.  You  are  not  being  helpful 
to  the  committee,  because  it  is  not  the  same  system.  I  say  that  very 
deliberately  and  very  carefully  on  the  basis  of  a  comparison  of  the 
two.  To  say  that  it  is  the  same  system  means  that  there  were  no 
changes  made  by  Executive  Order  11652  and  I  submit  that  there  are 
dozens  of  them,  and  very  significant  ones. 

Mr.  Florence.  May  I  submit,  sir,  once  again,  that  I  am  talking 
about  the  assigning  of  the  restriction  by  classification. 

Senator  Hruska.  Well,  explain  that  in  a  memo  to  the  committee. 

Mr.  Florence.  Of  course  there  are  many  changes  in  procedures 
since  that  time. 

Senator  Hruska.  Explain  that  in  your  memo. 

Also  in  your  testimony,  you  state  that  the  National  Archives  has 
several  hundred  million  pages  of  historical  records  that  are  classified. 
The  information  I  have  is  that  on  its  own  motion,  the  National 
Archives  has  a  sizable  number  of  people  reviewing  these  records — 98 
to  be  exact.  I  am  on  the  appropriations  committee.  I  know  what  that 
means  in  terms  of  payroll.  There  are  98  of  them  reviewing  these 
records  and  declassifying  those  that  are  no  longer  sensitive  for  na- 
tional defense  purposes.  And  over  50  million  of  these  pages  have 
already  been  declassified  under  this  Executive  Order  11652,  and  the 
work  is  continuing. 

So  we  are  trying.  I  say  again  you  are  not  helpful  to  this  committee 
when  you  come  here  and  say  that  the  system  is  the  same  now  that  it 
was  60  years  ago.  That  just  is  not  so. 

Mr.  Florence.  Mr.  Chairman,  I  understand  from  the  National 
Archives  people  that  their  accession  rate  today  of  pages  with  a 
classification  marking  is  in  the  neighborhood  of  50  million  a  year. 
Fifty  million  pages  coming  in  today. 

Senator  Hruska.  Well,  that  is  fine. 

Mr.  Florence.  And  that  is  under  Executive  Order  11652. 

Senator  Hruska.  Is  that  wrong? 

Mr.  Florence.  Yes  sir. 

Senator  Hruska.  How  do  you  know  ?  Do  you  know  what  the  docu- 
ments are  and  what  they  contain? 

Mr.  Florence.  History  is  not  something  to  be  stuffed  in  these 
confidential  and  secret  classification  markings. 

Senator  Hruska.  Then  you  are  quarreling  with  the  necessity  and 
the  philosophy  of  a  classification  system.  I  personally  think  in  the 
field  of  national  defense,  we  cannot  release  every  sensitive  document, 
and  as  far  as  I  am  concerned,  we  should  not. 

Mr.  Florence.  I  am  with  you.  Air.  Chairman. 

Senator  Hruska.  We  are  not  £oin£r  to. 
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Mr.  Florence.  I  am  recommending  a  statutory  classification  system 
tli  at  would  narrow  this  information  we  are  talking  about  down  to 
that  which  would  really  affect  national  defense. 

Senator  1  Liu  ska.  Well,  perhaps  we  will  submit  questions  to  you 
so  that  if  you  have  any  comment  you  may  supplement  your  testimony. 

Mr.  Florence.  Mr.  Chairman,  I  will  be  very  happy  to  answer 
those  questions  in  writing.  I  think  in  that  manner,  I  could  really 
show  a  greater  representation  of  assistance  by  doing  that. 

Senator  Hruska.  We  will  welcome  your  assistance  as  we  welcome 
your  presence  here  today  and  as  we  did  sometime  ago  when  you  first 
appeared  before  us. 

Mr.  Florence.  Thank  you,  sir. 

Senator  Hruska.  How  long  were  you  in  Government  service  ? 

Mr.  Florence.  Twenty-two  years  in  uniform,  and  then  I  worked 
21  more  years  with  the  Department  of  Defense  as  an  employee. 

Senator  Hruska.  That  is  a  very  significant  record.  You  are  to  be 
congratulated. 

Mr.  Florence.  Thank  you,  sir. 

Senator  Hruska.  Thank  you  for  your  appearance  here. 

[The  complete  statement  of  Mr.  Florence  follows:] 

William  G.  Florence — Biographical  Notes 

Residence :  70S  6th  Street,  S.W.,  Washington,  D.C.  20224. 

Date  and  Place  of  Birth  :  November  13,  1910  ;  Rule,  Texas. 

Education  :  High  School,  plus  various  military  schools. 

1928-1050:  Military  Service,  U.S.  Army  and  U.S.  Air  Force.  Retired,  June  1950. 

1950-1971 :  Civilian  Employee,  Department  of  Defense.  Retired,  May  1971. 

1971-1974:  Security  Policy  Consultant  (Government  Classified  Information). 

SPECIAL  EXPERIENCE 

1928-19^15  :  Administrative  duties  ;  Intelligence  Officer  duties. 

1945-1971:  As  Security  Policy  Officer,  U.S.  Air  Force  (Department  of  De- 
fense)— Wrote  regulations  on  classifying,  protecting  and  declassifying  informa- 
tion. Helped  write  DOD  security  manuals  for  contractors.  Helped  write  security 
policy  for  international  organizations ;  and  DOD  policy  for  export  of  technical 
information  and  munitions.  Conducted  security  evaluation  surveys  of  military 
commands  and  contracting  organizations  in  the  United  States  and  overseas. 

1971-197/,:  Self -employment.. 

Advised  Congressional  committee  staffs,  television  and  radio  producers  and 
others  regarding  Executive  branch  policy  and  practices  for  classifying  and 
protecting  official  information. 

Security  policy  consultant  to:  Government  contractors  (industrial  and  aca- 
demic). Defense  counsel  in  the  Ellsberg-Russo  case  (19  months).  Project  for 
an  Open  Society.  National  Committee  on  Government  Secreary. 

Testified  before  the  following  Congressional  committees  regarding  Executive 
branch  security  classification  policy  and  practices:  1971 — House  Subcommittee 
on  Foreign  Operations  and  Government  Information  (Freedom  of  Information 
Committee.).  19.72 — House  Subcommittee  on  Foreign  Operations  and  Government 
information  (Freedom  of  Information  Committee).  1972 — Senate  Judiciary  Sub- 
committee on  Criminal  Law  and  Procedures  (Reform  of  the  Federal  Criminal 
Lews).  1973 — Senate  Combined  Subcommittees  on  Intergovernmental  Relations, 
Separation  of  Powers,  and  Administrative  Practice  and  Procedure. 

Statement  of  William  G.  Florence,  Security  Consultant 

Mr.  Chairman,  I  deeply  appreciate  the  invitation  to  testify  on  proposals  in 
S.  1  and  S.  1400  to  revise  sections  of  the  Federal  Criminal  Code  involving  es- 
pionage  and  related  offenses.  I  consider  this  as  a  continuation  of  my  testimony 
May  23.  1972  regarding  proposals  that  the  National  Commission  on  Reform  of 
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Federal  Criminal  Laws  had  submitted  to  Congress  for  revising  the  espionage 
statutes. 

My  qualificaitons  to  discuss  espionage  law  are  stated  in  detail  with  the  pre- 
vious testimony  on  page  3047,  Part  III,  Subpart  D,  of  the  Committee's  report  of 
hearings.  1  would  update  my  qualifications,  which  have  now  increased  to  46 
years  of  military  and  civilian  experience  involving  national  defense  informa- 
tion, by  adding  that  I  served  for  19  months  as  consultant  on  Government  se- 
curity policy  to  defense  counsel  in  the  Ellsberg-Russo  espionage  case.  This  in- 
cluded consultation  in  court  during  the  lengthy  pre-trial'  process  and  during 
the  four  month  trial,  until  it  ended  May  11,  1073. 

At  present,  among  other  pursuits,  I  am  consultant  on  Government  secrecy 
policy  and  practices  to  the  recently  established  Project  for  an  Open  Society, 
with  offices  curently  in  New  York  City.  It  exists  to  help  curb  expansion  of  state 
power  in  the  name  of  national  security.  I  am  also  retained  as  consultant  on 
security  classification  secrecy  to  the  National  Committee  on  Government  Se- 
crecy, here  in  Washington. 

It  is  important  to  note  that  the  bill  designated  as  S.  1  originated  as  a  product 
of  this  Committee.  The  bill  designated  as  S.  1400  was  drafted  by  the  Depart- 
ment of  Justice.  Both  bills  are  based  on  recommendations  made  by  the  National 
Commission  on  Reform  of  Federal  Criminal  Laws. 

The  analysis  I  made  in  1972  of  the  Commision's  report  showed  that  the  pro- 
posed revision  of  the  espionage  statutes  would  seriously  impact  on  the  First 
Amendment  rights  of  free  speech  and  a  free  press,  without  enhancing  national 
defense  one  bit.  Existing  law  was  to  be  broadened  to  permit  criminal  prosecu- 
tion of  citizens  if  they  should  discuss  information  among  themselves  in  a  man- 
ner beneficial  to  the  nation. 

Most  of  the  faulty  concepts  of  national  defense  needs  reflected  in  the  Com- 
mission's report  were  excluded  from  the  espionage  sections  of  S.  1.  But  the 
espionage  sections  that  the  Department  of  Justice  developed  constitute  a  real 
threat  to  freedom  in  America.  I  am  referring  to  sections  1121  through  1126  of 
S.  1400. 

Mr.  Chairman,  I  have  studied  the  memorandum  that  the  Department  of  Jus- 
tice submitted  to  the  Committee  in  May  1973  in  support  of  sections  1121-1126. 
It  is  included  with  the  statement  of  that  department's  representative  which  be- 
gins on  page  5444,  Part  VI,  of  the  report  of  hearings.  That  memorandum  and 
the  testimony  of  the  Department  of  Justice  representative  clearly  reflect  the 
false  philosophy  of  secrecy  that  has  prevailed  for  some  years  in  the  Executive 
branch.  It  developed  long  before  the  present  administration  took  office.  Depart- 
ment of  Justice  spokesmen  claim  to  have  been  working  toward  the  S.  1400  type 
of  legislation  since  the  Kennedy  administration. 

However,  disclosures  stemming  from  the  Ellsberg  case  and  the  Watergate 
burglary  have  revealed  this  administration's  practice  of  honoring  its  secrets 
more  than  the  Constitutional  rights  of  citizens  to  free  speech.  This  practice 
would  be  made  lawful  by  the  Department  of  Justice  proposal  to  eliminate  the 
element  of  harm  to  the  nation  that  is  in  existing  law  as  applied  to  individuals 
discussing  national  defense  matters. 

I  now  turn  to  chaper  11  of  S.  1400,  which  includes  sections  1121  through  1126. 

There  is  urgent  need  to  change  the  title  of  chapter  11  from  "Offenses  Involv- 
ing National  Security"  to  "Offenses  Involving  National  Defense,"  and  to  replace 
"national  security"  with  "national  defense"  in  other  parts  of  chapter  11. 

It  is  time  for  members  of  Congress  to  begin  insisting  on  using  the  words  "na- 
tional defense"  in  legislation  intended  to  limit  disclosure  of  or  access  to  infor- 
mation that  could  affect  the  capability  of  this  nation  to  defend  itself.  The  Con- 
stitution states  in  section  8  of  article  I  that  the  Congress  shall  have  power  to 
provide  for  the  common  defense  of  the  United  States.  This  necessariiy  involves 
providing  for  the  protection  of  information  relating  to  the  national  defense. 

The  designation  "information  relating  to  the  national  defense"  that  is  in  exist- 
ing espionage  law  has  proved  for  57  years  to  be  the  best  that  can  be  devised  in 
distinguishing  criminal  activity  from  the  First  Amendment  right  of  free  speech 
and  a  free  press.  Perhaps  the  most  valuable  contribution  that  the  Department 
of  Justice  made  in  the  memorandum  given  the  Committee  is  the  persuasive 
statement  that  Congress  should  use  "national  defense"  instead  of  "national 
security."  I  refer  particularly  to  pages  5451  and  5454  in  Part  VI  of  the  Com- 
mittee's report  of  hearings. 

The  Department  of  Justice  made  the  point  that  "national  security"  is  broader 
than  "national  defense."  Also,  the  term  "national  security"  has  not  been  inter- 
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preted  by  the  courts  as  has  the  term  "national  defense"  in  the  Gorin  case. 
{Gorin  v.  /  nited  States,  supra,  :!12  I  J.S.  at  28.)  Of  special  significance  is  the 
following  statement : 

"Most  important,  the  phrase  [information  relating  to  the  national  defense]  is 
carefully  used  to  insure  that  the  defenses  [of  an  accused]  that  were  available 
under  prior  case  law  are  integrated  into  the  proposed  code,  such  defenses  pro- 
viding thai  an  individual  cannot  be  convicted  of  mishandling  informaton  re- 
lating to  the  national  defense  if  the  information  was  made  available  to  the 
public;  if  the  government  did  not  attempt  to  restrict  its  dissemination;  or  if  the 
information  was  available  to  anyone  from  lawfully  accessible  sources,  see 
United  states  v.  Heine,  151  F.  2d  813  (C.A.  2,  1940),  cert,  denied,  328  U.S.  833 
i  1946)." 

Mr.  Chairman,  this  nation  lias  been  afflicted  long  enough  with  the  abuses  of 
power  and  the  damage  to  citizen's  rights  that  result  from  Executive  branch 
people  making  self-serving  interpretations  of  the  all-inclusive  term  "national 
security."  Here  is  an  opportunity  for  Congress  to  eradicate  that  blight  on  our 
national  life  and  reaffirm  national  defense  as  being  the  essential  element  of 
national  survival. 

The  problem  of  definitions  in  S.  1400  must  also  be  considered  before  comment- 
ing on  the  substantive  sections.  The  definition  of  a  word  or  phrase  can  extend 
the  reach  of  law  and  expand  culpability  far  beyond  that  which  a  sentence  in 
context  might  indicate  to  an  unsuspecting  reader.  It  is  enough  of  a  burden  in 
life  that  ignorance  of  a  clearly  stated  criminal  law  is  no  excuse  for  violating  it, 
without  being  threatened  by  a  law  that  requires  deciphering  a  cloudy  definition 
or  a  whole  series  of  definitions  in  attempting  to  fatbom  the  meaning. 

Accordingly,  the  following  definitions  in  S.  1400  should  be  deleted  or  revised 
for  the  reasons  indicated  below  : 

ASSOCIATE    NATION     (SEC.    S.    Ill) 

Delete  this  term.  It  appears  in  sections  1111  (Sabotage),  1112  (Impairing 
Military  Effectiveness),  1114  (Impairing  Military  Effectiveness  by  False  State- 
ment), 1118  (Aiding  Escape  of  a  Prisoner  of  War  or  an  Enemy  Alien),  and 
subsection  (g)  of  section  1126,  which  would  include  information  relating  to  the 
military  capability  of  a  foreign  nation  in  the  definition  of  •'information  relating 
to  the  national  defense"  of  the  United  States. 

The  purpose  in  using  the  term  "associate  nation"  is  to  criminalize  an  action 
by  a  United  States  citizen  taken  in  relaton  to  a  foreign  nation  as  if  the  action 
had  been  taken  in  relation  to  the  United  States,  provided  only  that  the  foreign 
nation  is  at  war  with  some  foreigners  with  whom  the  United  States  is  at  war. 
The  citizen  would  be  prosecuted  and  face  a  possible  death  sentence,  even  if  the 
foreign  nation's  interests  and  goals  were  inimical  to  those  of  the  United  States. 
This  nation's  defense  needs  do  not  require  that  kind  of  treatment  of  its  citizens. 

But  if  such  treatment  cannot  be  avoided  by  Congress,  the  term  "foreign 
1  lower"  in  the  definition  of  "associate  nation"  should  be  changed  to  "foreign 
nation."  The  term  "foreign  power"  may  apply  only  to  two  or  more  persons, 
according  to  its  own  definition.  It  is  unrealistic  to  suggest  that  the  United 
States  will  declare  war  on  individual  people. 

FOREIGN    POWER    ( §  111) 

Delete  this  term.  Its  purpose  is  to  equate  two  or  more  persons,  or  a  party  of 
persons,  or  a  military  force,  or  a  political  faction,  and  any  international  orga- 
nization (which  terms  has  its  own  definition)  with  what  is  commonly  known 
as  the  government  of  a  foreign  nation. 

The  term  "foreign  power"  is  applied  indirectly  in  those  sections  previously 
listed  which  use  the  term  "associate  nation."  Additionally  it  appears  specifically 
in  sections  1121  (Espionage),  L125  (Unlawfully  Obtaining  Classified  Informa- 
tion, and  in  subsections  (<h  and  (ei  of  section  1126,  which  define  "Communica- 
tion intelligence"  and  "cryptographic  information."  The  term  is  also  used  in 
four  sections  of  chapter  12  involving  foreign  relations  (1201-1204). 

As  shown  in  my  comments  on  the  definition  of  "associate  nation."  the  term 
"foreign  power"  has  no  useful  purpose  for  indicating  an  enemy  common  to  the 
United  States  anil  another  nation.  Neither  would  there  be  any  useful  purpose 
served  by  putting  the  term  "foreign  power"  in  section  1121  (Espionage)  instead 
of  "foreign  nation"  as  now  used  in  18  US''  793  and  794(a)  and  "the  enemy"  as 
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now  used  in  18  USC  794(b).  Unquestionably,  widespread  confusion  would  re- 
sult from  attempting  to  apply  the  term  "foreign  power"  in  practical  situations. 

In  section  1125,  the  currently  used  term  "foreign  government"  should  replace 
the  proposed  term  "foreign  power"  to  reflect  the  purpose  for  which  existing  law 
in  50  USC  783(c)  was  enacted,  if  this  Committee  determines  that  the  law  is 
still  needed. 

The  term  "foreign  power"  as  used  in  section  1126(d)  and  (e)  has  some  degree 
of  kinship  with  the  definition  of  "foreign  government"  that  is  currently  used  in 
18  USC  79S(l>),  as  applied  to  communications  intellgence  and  crytography.  The 
term  "foreign  government"  as  defined  in  that  statute  is  probably  broader  than 
is  needed,  since  it  does  include  groups  of  people.  But  the  term  is  defined  for, 
and  applies  only  to  very  limited  categories  of  information.  To  preclude  creating 
confusion,  the  definition  should  not  be  given  general  applicaton. 

If  sections  1201-1204  must  retain  the  term  "foreign  power,"  the  definition 
can  be  moved  to  chapter  12.  However,  it  is  noted  that  the  term  "foreign  gov- 
ernment" serves  the  purpose  of  section  1205  (Disclosing  a  Foreign  Diplomatic 
Code  or  Correspondence). 

MILITARY     (§  111) 

Recommend  substitution  of  "and"  for  "or"  in  line  20  so  as  to  refer  to  the 
armed  forces  and  their  supporting  agencies.  It  would  seem  questionable  for 
unidentified  supporting  agencies  to  be  equated  with  our  armed  forces  in  criminal 
law. 

AUTHORIZED     (§  1126) 

Delete  this  definition.  It  is  a  proposed  new  term  which  appears  in  sections 
1122  (Disclosing  National  Defense  Information),  1123  (Mishandling  National 
Defense  Information),  1124  (Disclosing  Classified  Information)  and  1125  (Un- 
lawfully Obtaining  Classified  Information). 

The  use  of  this  new  term  seems  to  have  been  inspired  by  the  definition  in  18 
USC  798(b)  of  the  term  "unauthorized  person"  to  mean  a  person  not  authorized 
by  the  President  or  certain  designated  agency  heads  to  receive  information  of 
the  special  categories  covered  by  that  statute  (communications  intelligence  and 
cryptographic  information) . 

Expansion  of  th  term  "authorized"  as  it  is  now  used  in  relation  to  receipt  and 
possession  of  tightly  controlled  categories  of  information  to  make  it  apply  to 
information  that  is  disseminated  virtually  without  restriction,  or  is  only  loosely 
controlled,  would  seriously  damage  the  First  Amendment  right  of  free  speech.  To 
permit  Executive  branch  people  to  devise  regulations  and  make  rules,  with  the 
effect  of  law,  for  designating  citizens  who  may  receive  and  possess  information 
which  belongs  to  them  would  be  an  intolerable  delegation  of  power. 

In  addition  to  all  other  damage  that  such  regulations  and  rules  would  do  to 
our  national  life,  a  Federal  bureaucrat  would  be  empowered  to  designate  other 
people  as  criminals  if  he  should  decide  that  they  disseminated  information  con- 
trary to  his  rules.  The  current  practice  in  Government  of  a  boss  disciplining 
a  subordinate  for  disclosing  "classified  information"  to  someone  without  a  so- 
called  need-to-know,  as  determined  by  the  boss,  would  become  applicable  to  all 
people,  with  prison  sentences  replacing  administrative  punishment. 

Suggestions  for  replacing  the  word  "authorized"  in  substantive  sections  are 
stated  in  comments  on  each  section. 

CLASSIFIED    INFORMATION     (§  1126) 

Delete  this  definition.  It  will  not  be  needed  after  elimination  of  sections  1124 
and  1125  as  recommended  in  comments  relating  to  them. 

COMMUNICATE    (§  112  6) 

Delete  this  definition.  The  term  "communicate"  has  a  meaning  stated  in  dic- 
tionaries and  previous  ease  law  that  is  most  appropriate  for  espionage  law.  The 
definition  proposed  by  the  Department  of  Justice  would  expand  the  reach  of 
current  law  to  make  it  include  publication  of  news  by  the  press. 

COMMUNICATIONS     INTELLIGENCE     INFORMATION     AND     CRYPTOGRAPHIC    INFORMATION 

(S      1126) 

These  designations  apply  to  special  categories  of  information  that  warrant 
coverage  in   a   statute  applicable  only   to  them  as  is  currently  the  case  in  18 
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USC  798.   Recommendations  for  a   separate  section   are   in  the  comments  on 
section  1124. 

(§  1126) 

Revise  this  definition,  if  one  is  needed,  to  show  that  information  is  part  of  an 
item  of  property  rather  than  attempt  to  make  property  become  an  item  of  infor- 
mation. Incidentally,  the  definition  of  •'property-'  in  section  111  seems  to  refer 
more  to  the  element  of  value  than  to  physical  quality. 

The  following  definition,  which  reflects  the  dictionary  definition  and  many 
years  of  usage  in  the  Department  of  Defense,  would  be  most  appropriate  if  the 
Committee  decides  not  to  make  each  substantive  section  definitive  in  itself  as  is 
the  case  with  current  law  : 

"  'Information'  means  knowledge  which  can  be  communicated  by  any  means, 
including  knowledge  which  can  be  obtained  from  a  document  or  other  thing." 

INFORMATION     (§  1126) 

Delete  this  definition.  It  has  been  proved  impracticable  to  devise  a  specific 
term  to  show  that  an  act  of  disclosing  information  allegedly  relating  to  the  na- 
tional defense  was  an  evil  act  or  an  act  of  bad  faith. 

The  reasons  stated  in  the  Department  of  Justice  memorandum  for  using  the 
term  "national  defense"  rather  than  "national  security"  are  also  reasons  for 
not  trying  to  define  the  term.  According  to  the  basic  principles  firmly  established 
by  the  Supreme  Court  in  previous  cases,  including  the  Constitutional  right  of 
free  speech,  an  alleged  disclosure  of  information  relating  to  the  national  defense 
could  not  be  deemed  wrongful  unless  the  relationship  was  to  the  active  defense 
of  the  nation  in  the  circumstances  applying  at  the  time  of  the  alleged  disclosure. 

Also,  the  relationship  must  have  been  reasonable  and  direct.  Moreover,  there 
could  be  no  culpability  if  the  information  had  been  disclosed  to  the  public  or 
was  available  to  the  public. 

The  only  proces  for  making  determinations  of  fact  as  to  the  relationship  of 
information  to  the  national  defense  in  a  given  case  that  would  be  fair  to  an 
accused  is  the  current  practice  of  using  the  jury  system.  The  Supreme  Court 
determined  in  the  Gbrin  case  that  the  question  of  the  connection  of  the  informa- 
tion with  national  defense  was  a  question  of  fact  to  be  determined  by  the  jury. 

The  proposed  new  designation  m  law  of  items  of  information  as  relating  fo 
the  national  defense  would  constitute  a  determination  in  advance  of  a  trial 
that  those  items  of  information  did.  in  fact,  relate  to  the  national  defense.  This 
would  be  a  radical  change  in  existing  law.  It  would  eliminate  the  defenses  that 
an  accused  now  has  against  arbitrary  prosecutive  action  that  has  been  pro- 
scribed by  the  courts  as  a  result  of  the  Gorin  case. 

RESTRICTED   AREA     (§  1126) 

Delete  this  definition.  It  would  permit  Executive  branch  people  to  designate 
any  place  or  area  of  land,  water,  air  or  space,  including  privately  owned  areas 
and  facilities,  that  suited  their  own  purposes  as  an  area  for  them  to  apply  the 
law.  The  question  of  relationship  between  an  area  and  the  national  defense  is 
another  question  of  fact  for  determination  under  the  jury  system. 

Tt  is  now  appropriate  to  examine  the  specific  provisions  of  sections  1121 
through  1125  of  S.  1400. 

SECTION    1121     (ESPIONAGE) 

This  section  would  replace  18  USC  793  (a)-(c)  and  794  (a)-(b).  To  assure 
continuation  of  existing  effective  law  regarding  the  most  serious  espionage 
offenses,  changes  indicated  below  would  be  required  : 

( 1  )  The  currently  used  and  court-tested  standard  for  evil,  "to  the  injury  of 
the  United  States."  should  replace  the  phrase  "to  the  prejudice  of  the  safety  or 
interest  of  the  United  States."  The  latter  phrase  is  another  proposal  inspired 
by  a  provision  of  is  USC  79S  that,  in  the  Cold  War  year  of  1950,  Congress 
deemed  suitable  for  application  to  the  very  narrow  categories  of  cryptography 
and  communications  intelligence.  Use  of  the  phrase  to  information  relating  to 
the  national  defense,  as  applied  generally,  would  unnecessarily  extend  existing 
law  beyond  Constitutional  limits. 

(2)  The  currently  used  and  court-tested  term  "foreign  nation"  should  replace 
the  term  "foreign  power"  for  reasons  indicated  in  comments  on  the  definition: 
of  that  term.  Also,  the  term  "foreign  nation"  has  been  scrutinized  in  court. 
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Incidentally,  the  Department  of  Justice  memorandum  that  was  given  the 
Committee  erroneously  indicates  on  page  5454,  Part  VI  of  the  report  of  hearings, 
that  "foreign  power"  was  considered  in  the  Gorhi  case.  The  fact  is  that  the  term 
in  the  espionage  law  that  was  considered  by  th  courts  was  "foreign  nation." 

(3)  The  provisions  of  18  USC  794(b)  involving  the  communication  of  infor- 
mation to  the  enemy  in  time  of  war  should  be  included.  The  offsense  is  distin- 
guishable as  particularly  damaging  to  the  capability  of  this  nation  to  defend 
itself. 

(4)  Subsection  (b)  (1)  (B)  should  be  deleted.  Comments  regarding  the  pro- 
posed definition  in  section  1126  of  the  phrase  "information  relating  to  the  na- 
tional defense"  apply  equally  to  its  proposed  use  in  section  1121. 

Also,  the  broad  reach  of  the  phrase,  "directly  concerns,"  in  combination  with 
the  general  fields  of  information  that  are  listed  in  the  subsection  could  not 
identify  specifically  a  peace  time  offense  that  would  result  in  injury  to  the 
United  States  of  such  magnitude  as  to  warrant  the  death  penalty  or  other  pun- 
ishment that  is  prescribed  for  war  time.  For  example,  a  person  could  disclose 
information  that  would  directly  concern  a  war  plan  without  any  injury  to  the 
United  States. 

The  possibility  of  receiving  a  30-year  prison  sentence  under  the  Class  B  felony 
designation  in  subsection  (b)  (2)  for  peace  time  offenses  would  adequately 
serve  the  nation's  defense  interests. 

SECTION    1122     (DISCLOSING    NATIONAL   DEFENSE   INFORMATION) 

This  section  would  replace  the  disclosure  offenses  of  18  USC  793(d)  and  (e), 
which  involve  persons  lawfully  having  possession  of  specified  things  and  infor- 
mation and  persons  having  unauthorized  possession  of  such  things  and  informa- 
tion. To  assure  continuation  of  existing  effective  law  and  keep  it  within  Con- 
stitutional limits,  revision  of  subsection  (a)  to  read  substantially  as  follows 
would  be  required  (interpolations  are  underlined;  the  word  "authorized"  is 
deleted)  : 

"(a)  Offense.  A  person  is  guilty  of  an  offense  if,  having  reason  to  oelieve  that 
the  information  could  he  used  to  the  injury  of  the  United  States  or  to  the  ad- 
vantage of  any  foreign  nation,  he  knowlingly  communicates  information  relat- 
ing to  the  national  defense  to  any  person  not  entitled  to  receive  it." 

The  Department  of  Justice  suggestion  that  no  element  of  harm,  evil  intent  or 
bad  faith  is  required  by  existing  law  to  show  culpability  simply  does  not  reflect 
the  facts.  The  legislative  history  of  18  USC  793(d)  and  (e)  and  the  following 
language  of  those  subsections  clearly  show  that  the  injury  factor  is  essential: 

"Whoever  *  *  *  having  possession  of  *  *  *  information  relating  to  the  national 
defense  which  information  the  possessor  has  reason  to  believe  could  be  used  to 
the  injury  of  the  United  States  or  advantage  of  any  foreign  nation,  willfully 
communicates  *  *  *  the  same  to  any  person  not  entitled  to  receive  it  *  *  *  shall 
be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten  years,  or  both." 

It  is  true  that  18  USC  793(d)  and  (e)  can  be  read  as  if  the  injury  factor  did 
not  apply  to  the  communication  of  physical  items  containing  information  relat- 
ing to  the  national  defense.  This  is  because  of  some  punctuation  in  the  subsec- 
tions. However,  it  would  make  no  sense  to  allow  a  citizen  to  read  information 
in  a  document  to  another  citizen  but  allege  a  criminal  act  if  the  same  informa- 
tion was  communicated  in  documontarv  form.  As  was  stated  bv  Mr.  Justice 
Stone  in  United  States  v.  Katz,  271  U.S.  354,  357  (1926)  : 

"[A]  literal  application  of  a  statute,  which  would  lead  to  absurd  consequences, 
should  be  avoided  whenever  a  reasonable  application  can  be  given  to  it,  consist- 
ent with  the  legislative  purpose." 

The  Ellsberg-Russo  case  is  the  only  one  in  which  the  Executive  branch  ever 
prosecuted  for  communicating  documents  allegedly  relating  to  the  national  de- 
fense without  claiming  existence  of  the  injury  factor.  Unquestionably,  the  prose- 
cutors knew  that  they  could  not  even  get  an  indictment  for  communication  of 
information  unless  there  was  a  basis  for  alleging  the  injury  factor. 

But  after  exploring  the  meaning  of  18  USC  793(d)  and  (e)  with  counsel 
during  numerous  court  sessions,  the  trial  judge  stated  his  views  regarding  the 
statutes.  This  was  done  in  court  January  16.  1973.  the  day  before  the  trial  it- 
self began.  Here  are  excerpts  from  the  court  record,  beginning  on  page  8218  of 
the  transcript : 

"In  stating  what  I  feel  the  tentative  issues  are,  I  have  kept  in  mind  what  I 
feel  is  the  congressional  piu-pose  behind  this  statute.  And  that  is  to  protect  in- 
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formation  and  documents  that  belong  to  the  Government,  which  have  been  kept 
coufidnetial  by  the  Government,  in  prevention  of  injury  to  the  nation. 

"Arc  the  documents  the  type  that  require  protection  in  the  interest  of  the 
national  defense,  in  that  their  disclosure  could  adversely  affect  or  injure  this 
nation  or  be  to  the  advantage  of  any  foreign  nation?" 

The  phrase  "information  relating  to  the  national  defense"  necessarily  applies 
to  a  considerable  mass  of  information  known  to  the  people  in  this  country.  Most 
of  ii  does  not  lend  tself  to  restrictive  dissemination  channels.  Communication 
between  two  or  more  citizens  of  information  relating  to  the  national  defense  is 
naturally  part,  of  the  life  of  this  nation.  The  only  possible  basis  for  alleging 
criminality  in  the  communication  of  such  information  is  the  existing  factor  of 
injury  to  the  nation. 

I  also  urge  continuing  use  of  the  phrase  "any  person  not  entitled  to  receive." 
'I'lic  word  "entitled"  reflects  the  fact  that  unless  there  is  non-entitlement  stem- 
ming from  intent  to  use  information  n  a  manner  harmful  to  the  defense  of  the 
United  States,  a  person  is  entitled  to  receive  it.  As  shown  in  my  comment  on  the 
proposed  definition  of  "authorized."  use  of  it  instead  of  "entitled"  would  restrict 
discussion  of  information  relating  to  the  national  defense  to  persons  that  some 
bureaucrats  would  authorize  to  receive  it.  This,  I  submit,  would  be  intolerable. 

SECTION    1123     (MISHANDLING    NATIONAL   DEFENSE   INFORMATION) 

This  section  is  intended  to  combine  into  a  single  section  : 

(  1)  Offenses  in  IS  USC  793(d)  and  (e)  regarding  willful  retention  of  infor- 
mation, 

(2)  Offenses  in  18  USC  793(f)  regarding  negligence  and  resultant  loss  or 
disclosure,  and 

(3)  A  new  proposal  to  make  it  a  criminal  offsense  for  a  person,  being  in 
"authorized  possession"  or  "authorized  control"  of  information  relating  to  the 
national  defense,  to  "recklessly"  violate  a  "duty"  imposed  upon  him  by  some 
statute,  Executive  order,  regulation  or  rule  of  an  agency  that  "authorized"  him 
to  possess  such  information.  The  statute,  order,  regulation  or  rule  must  be  de- 
signed to  safeguard  such  information. 

To  assure  continuation  of  effective  law  and  keep  it  within  Constitutional 
limits,  revision  of  section  1123  substantially  as  follows  is  required  : 

(1)  Subsection  (a)  (1)  should  be  changed  to  read  as  follows  to  eliminate  the 
proposal  that  it  apply  to  everybody  in  the  country,  and  make  it  apply  only  to  a 
person  who  has  knowingly  accepted  responsibility  from  a  federal  agency  for 
protecting  information  : 

(a)   A  person  is  guilty  of  an  offense  if : 

(1)  being  lawfully  entrusted  by  a  federal  agency  with  information  relating 
to  the  national  defense  he  (A)  recklessly  permits  the  same  to  be  removed  from 
its  proper  place  of  custody  or  to  be  communicated  to  anyone  in  violation  of  his 
trust,  or  to  be  lost,  stolen,  or  destroyed,  or  (B)  knowingly  fails  to  report 
promptly  to  the  federal  agency  entrusting  him  with  possession  or  control  of 
such  information,  such  removal,  communication,  loss,  theft  or  destruction. 

(2)  Subsection  (a)  should  be  revised  further  by  combining  the  lead-in  lines 
of  (2)  with  (A)  and  making  a  new  (2)  read  as  follows,  consistent  with  exist- 
ing law  regarding  lawful  possession  and  the  injury  factor: 

(2)  being  in  lawful  possession  or  control  of  information  relating  to  the  na- 
tional defense  which  he  lias  reason  to  believe  could  be  used  to  the  injury  of  the 
United  States  or  to  the  advantage  of  any  foreign  nation,  he  intentionally  fails 
to  deliver  it  to  a  federal  public  servant  entitled  to  demand  it. 

(3)  Subsection  (a)  (2)  (B)  would  not  be  needed  since  the  "failure  to  report" 
offense  would  be  included  in  (a)  (1 )  as  shown  above. 

(4)  Subsection  (a)  (2)  (C)  of  section  1123  should  be  eliminated  entirely.  Bu- 
reaucrats would  be  given  authority  to  allege  criminality  on  the  part  of  millions 
of  people,  including  every  person  in  all  three  branches  of  the  federal  govern- 
ment, military  personnel  and  civilian  contractor  personnel  who  might  handle 
an  item  of  information  in  a  manner  different  from  some  order,  regulaton  or  rule. 

This  would  anply  without  nnv  rennirement  whatsoever  to  show  that  an  al- 
leged reckless  violation  of  a  procedural  matter  could  affect  the  national  defense. 
Mr.  Chairman,  our  defense  interests  could  not  possibly  be  served  by  such  a 
repressive  statute. 

(5)  Subsection  (a)  (31  should  be  changed  to  read  as  follows,  consistent  with 
existing  law  recording  use  of  the  term  "unauthorized"  to  show  the  status  of 
the  possessor  and  use  of  the  injury  factor  : 
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(3)  being  in  unauthorized  possession  or  control  of  information  relating  to 
the  national  defense  which  he  has  reason  to  believe  could  be  used  to  the  injury 
of  the  United  States  or  to  the  advantage  of  any  foreign  nation,  he  knowingly 
fails  to  deliver  it  promptly  to  a  federal  public  servant  entitled  to  receive  it. 

SECTION    1124     (DISCLOSING    CLASSIFIED   INFORMATION) 

The  Department  of  Justice  memorandum  erroneously  indicates  that  this  sec- 
tion would  simply  combine  the  provisions  of  three  existing  statutes  regarding 
the  disclosure  of  so-called  classified  information  to  any  person  "not  authorized" 
to  receive  it. 

Pertinent  facts  are  as  follows  : 

(1)  18  USC  198,  one  of  the  three  statutes,  does  not  make  it  an  offense  to 
disclose  classified  information  as  such. 

The  information  covered  by  that  statute  is  clearly  limited  to  the  defined  cate- 
gories of  cryptographic  information  and  communications  intelligence.  The  stat- 
ute also  requires  in  subsection  (b)  that  the  information  be  specifically  desig- 
nated by  an  agency  for  limited  or  restricted  dissemination  or  distribution.  A 
classification  action  was  not  prescribed.  The  statute  would  be  fully  effective 
without  use  of  the  word  "classified." 

(2)  50  USC  183(b)  is  also  claimed  to  be  incorporated  in  section  1124.  That  is 
the  statute  that  makes  it  unlawful  for  an  officer  or  employee  of  the  United 
States  to  communicate,  without  authority,  to  a  foreign  agent  or  a  member  of 
certain  Communist  organizations  information  classified  by  the  President  or  an 
agency  head  as  affecting  the  security  of  the  United  States. 

In  truth,  this  statute  was  given  a  very  narrow  application,  considering  the 
fear  complex  and  secrecy  philosophy  that  had  developed  in  this  country  during 
and  after  World  War  II.  The  law  was  limited  to  people  in  federal  service.  The 
information  was  limited  to  that  designated  at  the  very  highest  levels  for  pro- 
tection. That  was  extremely  restrictive  at  the  time.  The  practice  of  promulgat- 
ing security  classification  systems  by  Executive  order  and  inviting  the  prolifera- 
tion of  securitv  classifications  throughout  the  Executive  branch  had  not  started 
when  50  USC  7S3(b)  was  enacted. 

Furthermore,  the  statute  requires  that  an  accused  have  reason  to  believe  that 
an  item  of  information  actually  had  been  designated  by  the  President  or  an 
agency  head  as  affecting  the  security  of  the  United  States.  Finally,  the  recipient 
of  the  information  must  be  a  foreign  agent  or  a  Communist,  which  in  reality 
limits  the  statute  to  just  about  the  same  reach  and  meaning  that  exists  in  18 
USC  793(d),  including  the  injury  factor. 

Section  1124  would  extend  application  of  50  USC  783(b)  to  any  person  who 
previously  had  federal  service,  including  former  drafted  and  enlisted  members  of 
the  armed  forces,  as  well  as  persons  currently  in  federal  employment  or  other 
federal  service. 

The  section  would  also  eliminate  the  existing  requirement  that  an  accused 
have  reason  to  believe  that  there  had  been  Presidential  or  agency  head  designa- 
tion of  the  information  for  protection. 

Also,  section  1124  would  criminalize  mere  disclosure  of  so-called  classified  in- 
formation to  any  loyal,  trustworthy  citizen  as  well  as  a  foreign  agent  or 
Communist. 

These  changes  drastically  broaden  the  law  in  50  USC  783(b),  without  bene- 
fitting the  defense  interests  of  this  nation  in  any  way  whatsoever. 

(3)  Jf2  USC  221If  and  2217  (Atomic  Energy  Act  sections).  These  sections  are 
claimed  to  be  included  in  section  1124  on  disclosing  classified  information.  The 
fact  is  that  the  Atomic  Energy  Act  made  the  term  "restricted  data"  apply  to 
atomic  energy  information  which  requires  protection  to  assure  the  common 
defense  and  security.  That  statutory  designation  for  "restricted  data"  is  not 
comparable  to  the  administrative  action  that  Executive  branch  people  take  under 
Presidential  policy  for  classifying  information,  in  the  name  of  national  security, 
as  Top  Secret.  Secret  or  Confidential,  or  to  mark  information,  occasionally,  as 
being  Unclassified. 

Sections  of  the  Atomic  Energy  Act  which  criminalize  the  disclosure  of  "re- 
stricted data"  are  in  context  with  law  reflecting  not  only  the  need  to  defend 
aerainst  hostile  attack  but  also  to  protect  the  country  from  being  destroyed  by 
atomic  blasts  caused  by  its  own  citizens.  Neither  our  national  defense  interests 
nor  our  safety  interests  permit  making  the  survival  of  this  nation  a  matter 
for  Executive  branch  people  to  toy  with  under  some  Executive  order  security 
classification  system. 
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Mr.  Chairman,  the  Department  of  Justice  suggestion  that  an  Executive  branch 
s<  curity  classification  marking  in  itself  would  identify  au  item  of  information 
as  affecting  the  national  defense  reflects  the  hoax  of  the  century. 

The  system  currently  prescribed  in  Executive  Order  11G52  for  people  to  clas- 
sify information  as  Top  Secret,  Secret  or  Confidential  in  the  interest  of  national 
security  is  the  same  system  that  the  Army  and  Navy  began  using  in  World 
War  1.  Their  purpose  was  to  systematize  the  designation  of  military  informa- 
tion as  Secret  or  Confidtiential  for  retention  in  military  channels  until  some 
military  authority  chose  to  disclose  it. 

This  Executive  branch  classification  system  necessarily  operates  on  the  basic 
military  principle  that  security  is  the  responsibility  of  command.  Thus,  the  as- 
signment and  retention  of  a  classification  is  strictly  a  matter  of  mind.  A  person 
(an  decide  for  his  purpose  that  information  revealing  a  proposed  or  completed 
action  warrants  secrecy.  At  any  time  thereafter,  he  or  his  superior,  on  up  to  the 
President,  may  think  differently  and  treat  the  information  without  secrecy 
according  to  his  need  or  wish  at  the  moment. 

However,  any  classification  marking  that  was  put  on  a  document  containing 
information  assigned  a  classification  can  stay  on  that  document,  even  after  com- 
plete disclosure.  This  defect  of  the  military  classification  system  is  manifested 
most  convincingly  at  the  National  Archives.  Available  statistics  show  that  more 
than  1,700,000,000  {one  billion,  seven  hundred  million)  pages  of  historical  rec- 
ords under  National  Archives  jurisdiction  are  designated  as  being  "classified." 
That  would  be  a  file  of  papers  almost  00  miles  long. 

Archives  personnel  are  currently  administratively  prohibited  from  allowing 
the  American  people,  who  own  the  historical  records,  to  have  access  to  them, 
even  though  information  in  them  has  become  public  knowledge.  If  Congress 
should  enact  the  legislation  proposed  in  section  1124,  disclosure  of  information 
in  any  of  that  60-mile  file  of  history  would  be  made  a  crime. 

Members  of  this  Committee  probably  are  fully  aware  of  the  multitudes  of 
examples  of  unnecessary,  unjustifiable,  frivolous  and  absurd  classification  ac- 
tions perpetrated  and  perpetuated  by  Executive  branch  people  that  have  been 
revealed  in  the  recent  past.  The  same  free-wheeling  and  self-serving  practice  of 
classifying  information  and  refusing  to  cancel  unwarranted  and  outdated  clas- 
sifications continue  at  present  in  the  Executive  branch. 

The  Department  of  Defense  regulation,  DoD  5200.1R,  subject :  Information 
Security  Program,  which  was  authenticated  by  Assistant  Secretary  of  Defense 
Terence  E.  McClary  November  15,  1973,  contains  the  sort  of  self -contradictory 
instructions  that  lead  people  to  refer  to  the  Pentagon  as  Fort  Fumble.  There 
are  about  15  pages  devoted  to  what  is  called  classification  policy,  principles, 
criteria,  and  considerations. 

Those  pa.ces  provide  unlimited  theoretical  possibilities  for  viewing  informa- 
tion as  qualifying  for  classification.  Authorization  could  be  found  somewhere  in 
all  that  wordage  for  classifying  any  item  of  information  and  keeping  it 
classified. 

Paragraph  1-400.C  of  the  DoD  regulation  contains  the  following  statement, 
which  would  seem  to  be  intended  to  help  curb  unnecessary  classification  ac- 
tions :  "classification  shall  apply  only  to  official  information  requiring  protection 
in  the  interests  of  national  security."  But  even  that  suggestion  is  negated  in 
other  parts  of  the  regulation.  Three  examples  follow: 

(1)  Paragraph  2-302  supports  the  classification  of  a  document  because  the 
information  could  he  associated  with  other  information  known  to  be  in  the 
public  domain. 

(2)  Paragraph  2-314  supports  the  assignment  of  a  classification  to  a  com- 
pilation of  iniciasxified  information. 

(  NOTE  :  This  includes  unclassified  information  such  as  I  testified  about  in  1972. 
A  copy  of  the  title  page  and  description  of  the  document  I  showed  this  Com- 
mittee is  on  pages  3055  and  3050.  Part  III  of  the  report  of  hearings.) 

(3)  Par.nsr'-nphs  °-700  nnd  2-702  support  the  assignment  of  security  classifi- 
cations to  privately  owned  information. 

Mr.  Chairman,  promulgation  of  the  DOD  regulation,  with  its  excuses  for  un- 
warranted secrecy,  received  concurrence  of  the  President's  Interagency  Classifi- 
cation Review  Committee.  It  operates  under  the  National  Security  Council  to 
help  coordinate  Executive  branch  implementation  of  Executive  Order  11652. 
The  guidance  in  that  regulation  is  what  the  mass  of  DoD  officials  and  employees 
and  the  millions  of  people  in  the  Army.  Navy,  Air  Force  and  civilian  contractor 
organizations  live  by  in  considering  what  can  be  called  "classified  information." 
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A  highly  significant  example  of  the  Department  of  Defense  idea  of  what  the 
security  classification  system  means  is  the  refusal  to  cancel  classification  marks 
on  documents  lawfully  designated  as  public  records  during  the  Ellsberg-Russo 
trial.  Eleven  of  the  20  documents  that  Dr.  Ellsberg  was  charged  with  mis- 
handling were  still  clasified  TOP  SECRET  when  the  trial  began  in  January 
1973.  Nine  of  them  were  volumes  of  the  U.S.-Vietnam  Relations  study  commonly 
called  the  Pentagon  Papers. 

The  court  had  previously  denied  the  Government's  request  that  secrecy  re- 
strictions be  imposed  on  classified  documents  if  they  were  submitted  as  evidence. 
The  court  ruled  that  since  the  trial  was  public,  all  documents  in  evidence  would 
be  handled  in  the  same  manner.  (Page  5047,  trial  transcript.) 

But  the  prosecutor  introduced  the  11  Top  Secret  documents  as  evidence  any- 
way. At  that  point  they  became  public  records.  They  were  specifically  designated 
as  such  by  the  trial  judge,  and  were  available  for  any  person  to  read  and  copy. 
(Page  9295,  trial  transcript.)  Information  in  the  documents  was  discussed  in 
detail  by  numerous  witnesses  testifying  on  the  question  whether  they  related 
to  the  national  defense.  The  information  was  recorded  in  the  trial  transcript, 
and  was  also  circulated  by  other  means  without  any  restriction  whatever. 

This  year,  January  26,  1974,  I  wrote  to  the  Secretary  of  Defense  and  re- 
quested that  copies  of  the  nine  volumes  of  the  Vietnam  study  be  made  avail- 
able to  me  under  the  Freedom  of  Information  Act  (5  USC  552).  The  General 
Counsel  of  the  Department  of  Defense  notified  me  by  letter  March  25,  1974  that 
my  request  was  denied.  He  stated  that  all  nine  documents  remain  classified. 

Mr.  Chairman,  it  is  this  sort  of  bureaucratic  obsession  with  secrecy  practices 
that  has  made  a  security  classification  marking  of  Confidential,  Secret,  or  Top 
Secret  the  most  disbelieved  and  least  respected  symbol  of  federal  Executive 
branch  authentication  today.  But  the  Top  Secret  Vietnam  study  "public  rec- 
ords" are  typical  of  documents  that  the  Department  of  Justice  is  claiming  should 
be  protected  under  the  proposed  section  1124.  In  effect,  the  Department  has  re- 
quested that  Congress  make  it  a  crime  to  disclose  information  in  one  of  the 
volumes  solely  because  it  has  a  security  classification  marking. 

It  might  seem  that  there  is  not  need  to  dwell  on  the  extremely  serious  prob- 
lems involved  in  section  1124,  since  it  is  almost  unthinkable  that  Congress 
would  enact  such  legislation.  But  the  Executive  branch  is  still  supporting  its 
request  for  that  section.  This  was  reflected  in  a  speech  the  Assistant  Attorney 
General,  Office  of  Legal  Counsel,  made  April  30,  1974  at  a  symposium  on  Execu- 
tive Order  11652  that  was  sponsored  by  the  Interagency  Classification  Review 
Committee. 

Mr.  Dixon,  the  Assistant  Attorney  General,  referred  to  the  proposal  to  allege 
criminality  on  the  basis  of  an  assigned  classification  label  and  prohibit  an 
accused  from  challenging  the  validity  of  the  classification  as  a  "controversial 
feature."  But  he  also  referred  to  the  purpose  of  prohibiting  such  challenge  as 
being  essential  to  effective  operation  of  the  information  security  system. 

With  obvious  concern  about  the  question  of  fairness  involved  in  section  1124, 
Mr.  Dixon  suggested  a  possible  revision.  Under  his  proposal,  however,  a  person 
would  be  deemed  to  be  a  criminal  for  disclosing  classified  information  to  a  loyal, 
trustworthy  citizen  if  members  of  a  governmental  review  committee  and  the 
Attorney  General  "certify  that  the  information  was  properly  subject  to  classi- 
fication at  the  time  of  the  offense."  But  there  still  was  no  indication  of  interest 
in  showing  injury  to  the  nation,  evil  intent,  or  bad  faith  as  a  requirement  for 
alleging  criminality. 

Mr.  Chairman,  the  only  action  that  would  seem  logical  for  this  Committee  to 
take  regarding  section  1124  is  to  reject  it  and  the  draft  definition  of  "classified 
information."  Among  other  dangers  in  such  legislation  would  be  the  furnishing 
of  a  specific  lawful  basis  for  the  President's  security  classification  system  as  it 
now  operates,  and  as  any  future  President  might  want  to  establish  for  his  own 
purpose. 

There  is  not  now  any  lawful  basis  for  a  security  classification  system.  If  it 
is  the  sense  of  Congress  that  the  President  should  be  given  power  to  classify 
information  and  strive  to  keep  it  secret  from  the  American  people,  authority 
should  be  stated  in  legislation  designed  and  considered  for  that  purpose.  The 
delegation  of  power  should  not  be  made  in  the  guise  of  definitions  of  offenses 
stated  in  the  Criminal  Code. 

In  this  connection,  some  bills  that  have  been  introduced  in  the  Senate  and 
House  of  Representatives  werp  drafted  to  establish  a  statutory  classification 
system.  Included  are  S.  1726  (Senator  Gravel)  and  S.  2451  (Senator  Hathaway) 
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which  reflect  the  proposal  I  developed  to  provide  for  protecting  a  very  limited 
category  of  information  relating  to  the  national  defense.  It  would  be  called 
Secrel    Defense  Data. 

Here  are  my  suggestions  for  action  to  be  taken  regarding  existing  statutes 
that  section  L124  would  cover. 

Communications  intelligence  offenses  and  cryptographic  information  offenses 
should  continue  to  be  treated  separate  from  the  general  category  of  informa- 
tion relating  to  the  national  defense.  This  could  be  done  under  a  separate  sec- 
tion, similar  to  18  DSC  798,  or  in  a  collection  of  separate  offenses  as  this  Com- 
mittee proposed  in  S.  1.  In  any  case,  I  urge  that  the  word  "classified"  not  be 
used  in  referring  to  information  designated  for  protection.  Congress  should 
eliminate  the  basis  for  the  confusion  that  18  DSC  798  has  generated  regarding 
the  meaning  of  the  word  "classified." 

The  provisions  of  50  DSC  783(b)  regarding  disclosures  by  federal  personnel 
to  foreign  agents  and  Communists  of  information  designated  by  the  President 
or  an  agency  head  for  protection  is  not  really  necessary  for  national  defense 
interests.  Bui  if  this  Committee  determines  that  the  distinction  regarding 
foreign  agents  and  Communists  should  remain,  a  provision  for  that  purpose 
should  be  included  with  law  on  other  offenses,  as  is  proposed  in  S.  1.  However, 
the  restrictive  and  confusing  word  "classified"  should  not  be  used  in  citing  the 
information  involved. 

The  provisions  of  42  CSC  2274  and  2277  should  remain  unaffected  as  cur- 
rently applicable  to  atomic  energy  ■•restricted  data.-'  If  this  Committee  should 
determine  that  offenses  involving  disclosures  of  "restricted  data"  should  be 
taken  completely  from  the  Atomic  Energy  Act  and  inserted  in  the  espionage 
provisions  of  the  new  code,  the  definitions  and  related  text  in  its  entirety  should 
be  moved. 

SECTION    1125     (UNLAWFULLY   OBTAINING   CLASSIFIED   INFORMATION) 

This  section  is  intended  to  carry  forward  the  purpose  of  50  USC  789(c).  That 
statute  makes  criminal  an  action  by  a  foreign  agent  or  a  Communist  to  obtain 
or  receive  or  attempt  to  obtain  or  receive  information  which  federal  person- 
nel are  prohibited  from  releasing  to  them  under  50  USC  7S3(b),  as  referred  to 
above. 

The  offense  really  is  espionage  and  should  be  in  the  section  on  espionage. 
Therefore,  section  1125  should  be  deleted. 

SECTION    2101     (DEATH    SENTENCE) 

My  final  comment  on  S.  1400  is  that  the  pharse  "danger  to  the  national  de- 
fense" should  replace  the  phrase  "danger  to  the  national  security"  in  section 
2401(a)(1)(B).  If  the  death  sentence  must  be  imposed  for  an  offense  under 
sections  involving  treason,  sabotage,  or  espionage,  let  us  make  clear  that  the 
defense  of  this  nation  is  what  would  warrant  such  punishment. 

Mr.  Chairman,  I  now  take  up  this  Committee's  proposal  to  update  existing 
espionage  law  as  stated  in  S.  1,  chapter  5,  subject:  Offenses  Against  the  Nation. 

My  comments  <>n  the  various  aspects  of  S.  1400  are  equally  applicable  to  com- 
parable provisions  of  S.  1.  This  includes  the  following  matters: 

The  term  "national  defense"  should  replace  "national  security"  as  the  title 
of  subchapter  ■"»  B. 

The  term  "foreign  power,"  as  defined  in  section  2-5A1,  should  be  deleted. 
The  term  "foreign  nation"  should  be  used,  instead,  in  the  definition  of  "com- 
munications information"  (section  2-5A1),  in  section  2-5B7  (Espionage),  and 
in  section  2-5B8(a)(6)    (Misuse  of  National   Defense  Information). 

Both  the  term  "national  defense  information"  and  the  definition  of  it  as 
stated  in  section  2  5A1  should  be  deleted.  The  phrase  "information  relating  to 
the  national  defense"  should  be  used  in  sections  2-5B7  and  2-51.8  instead  of 
"national    defense  information,"   without  any  definition. 

SECTION    2-5B7     (ESPIONAGE) 

This  section  would  combine  offenses  in  18  USC  793  (a)-(c)  and  793  (a)  and 
■(b),  plus  50  USC  783  (c). 
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To  assure  effectiveness  in  every  respect,  the  term  "foreign  nation''  should 
replace  the  term  "foreign  power"  and  the  phrase  •'information  relating  to  the 
national  defense"  should  replace  the  phrase  "national  defense  information." 
Also,  (he  reference  to  fields  of  information  in  subsection  (c)  should  be  elim- 
inated for  the  reasons  given  in  comments  regarding  section  1121(b)(1)(B), 
S.  1400.  It  is  the  degree  of  injury  to  the  nation  that  should  concern  us,  not  the 
type  of  information. 

SECTION    2-5B8     (MISUSE   OF   NATIONAL   DEFENSE   INFORMATION) 

Tbis  section  would  combine  the  following  statutes,  including  the  injury 
factor : 

18  USC  793  (d)  and  (e)  on  disclosing  or  retaining  information  relating  to 
the  national  defense, 

is  USC  703  (f)   on  negligent  violations  of  a  trust, 

is  USC  798  on  disclosing  or  misusing  communications  intelligence  and  crypto- 
graphic information,  and 

.""><)  USC  783  (b)  on  disclosures  by  federal  personnel  to  foreign  agents  and 
Communists. 

To  assure  effectiveness  in  every  respect,  changes  should  be  made  as  indicated 
below. 

<!(  neral.  Substitution  of  the  pharse  "information  relating  to  the  national  de- 
fense" and  the  term  •'foreign  power"  should  be  made  as  recommended. 

2-5B8(a).  In  the  lead-in  lines  of  subsection  (a)  the  new  wording,  "if  in  a 
manner  harmful  to  the  safety  of  the  United  States,"  should  be  replaced  with 
the  court-tested  criterion  for  harm  that  is  expressed  in  18  USC  793  (d)  and 
(e),  as  follows : 

(a)  OFFENSE.  A  person  is  guilty  of  an  offense  if,  having  reason  to  believe 
that  the  information  could  be  used  to  the  injury  of  the  United  States  or  to  the 
advantage  of  any  foreign  nation,  he  : 

2-5B8(a)(l).  Make  this  read  as  follows  so  as  to  incorporate  the  phrase  "re- 
lating to  the  national  defense"  and  use  "not  entitled"  rather  than  "not  au- 
thoized"  for  reasons  stated  in  comments  regarding  S.  1400: 

(1)  Knowingly  reveals  information  relating  to  the  national  defense  to  any 
person  not  entitled  to  receive  it. 

2-5B8(a)(21.  This  brings  forward  IS  USC  793(d)  on  retention  by  a  person 
lawfully  possessing  information.  It  would  also  replace  existing  law  in  18  USC 
793(f)  on  negligent  violations  of  trust,  which  does  not  now  require  that  the 
accused  know  about  the  security  value  of  information. 

However,  in  context  with  all  other  aspects  of  chapter  5  of  S.  1,  and  con- 
sidering the  circumstances  stated,  individuals  entrusted  with  information  re- 
lating lo  the  national  defense  should  lie  advised  that  the  information  could  be 
used  to  the  injury  of  the  United  States. 

Accordingly,  the  "reason  to  believe"  factor  should  be  required  for  (a)(2). 
No  change  is  recommended,  except  for  replacing  "national  defense  information." 

2-5B8(a)(3).  No  change  is  recommended  in  this  replacement  of  18  USC  793 
(e)  on  retention  of  information  by  persons  having  unauthorized  possession,  ex- 
cept for  replacing  the  phrase  "national  defense  information." 

2-5BS(a)('{).  This  would  bring  forward  the  offense  stated  in  18  USC  798 
regarding  mishandling  of  communications  intelligence  and  cryptographic  in- 
formation. To  reflect  application  of  the  "reason  to  believe"  factor  instead  of  the 
••harmful  manner"  factor,  the  word  "misuses"  should  be  substituted  for  the 
word  '•uses." 

2—5B8(a)(5).  Delete  this  offense  regarding  "use"  of  communications  informa- 
tion. It  is  included  in    (a)(4). 

2-5B8(a)(6).  This  would  bring  forward  the  law  in  50  USC  783(b)  as  re- 
ferred to  above.  No  change  is  needed,  except  for  replacing  "national  defense  in- 
formation." However,  some  identification  of  the  type  or  types  of  organizations 
that  are  defined  in  50  USC  7S2  should  be  included  for  the  benefit  of  readers  of 
(a i (0). 

Mr.  Chairman,  those  are  my  recommendations  for  revising  the  proposed 
espionage  law  in  S.  1.  With  amendments  as  suggested,  the  new  provisions  should 
constitute  a  most  commendable  reform  of  existing  law. 

Thank  you.  again,  Mr.  Chairman,  for  the  privilege  of  presenting  these  com- 
ments to  the  Committee. 
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[S.  1400,  93d  Cong.,  1st  sess.] 

A  BILL  To  reform,  revise,  and  codify  the  substantive  criminal  law  of  th  eUnited  States  ; 

to  make  conforming  amendments  to  title  IS  and  other  titles  of  the  United  States  Code; 
and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the 
"Criminal  Code  Reform  Act  of  1973". 
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S.  1400,  Criminal  Code  Reform  Act  of  1973  (Extracts) 

ESPIONAGE,  NATIONAL  DEFENSE  INFORMATION.  CLASSIFIED  INFORMATION 

"§1121.     Espionage. 

"(a)  Offense.  A  person  is  guilty  of  an  offense,  if.  with  intent  that  informa- 
tion relating  to  the  national  defense  be  used,  or  with  knowledge  that  it  may  be 
used,  to  the  prejudice  of  the  safety  or  interest  of  the  United  States,  or  to  the 
advantage  of  a  foreign  power,  he  knowingly : 

"(1)   communicates  such  information  to  a  foreign  power: 

"(2)  obtains  or  collects  such  information  for  a  foreign  power  or  with  knowl- 
edge that  it  may  be  communicated  to  a  foreign  power :  or 

"(3)  enters  a  restricted  area  with  intent  to  obtain  or  collect  such  informa- 
tion for  a  foreign  power  or  with  knowledge  that  it  may  be  communicated  to  a 
foreign  power. 

"(b)   Grading.  An  offense  described  in  this  section  is: 

"(1)   a  Class  A  felony: 

"(A)   if  committed  in  time  of  war  or  during  a  national  defense  emergency;  or 

"(B)  if  the  information  directly  concerns  nuclear  weaponry:  military  space 
craft  or  satellites;  early  warning  systems  or  other  means  of  defense  or  retalia- 
tion againsl  large  scale  attack:  war  plans:  communications  intelligence  or 
cryptographic  information  :  or  any  other  major  weapons  system  or  major  ele- 
ment of  defense  strategy  : 

"(2)   a  Class  B  felony  in  any  other  case. 

§1122.    Disclosing  National  Defense    Information. 

"(a)  Offense.  A  person  is  guilty  of  an  offense  if  he  knowingly  communicates 
information  relating  to  the  national  defense  to  a  person  not  authorized  to  re- 
ceive it. 

"(b)    Grading.  An  offense  described  in  this  section  is: 

"(1)  a  Class  C  felony  if  committed  during  time  of  war  or  during  a  national 
defense  emergency ; 

"(2)   a  Class  D  felony  in  any  other  case. 
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§1123.     Mishandling  National  Defense  Information. 

"(a)   Offense.  A  person  is  guilty  of  an  offense  if: 

"(1)  being  in  possession  or  control  of  information  relating  to  the  national  de- 
fense, he  recklessly  permits  its  loss,  destruction,  or  theft,  or  communication  to 
a  person  not  authorized  to  receive  it ; 

"(2)  being  in  authorized  possession  or  control  of  information  relating  to  the 
national  defense : 

"(A)  he  intentionally  fails  to  deliver  it  on  demand  to  a  federal  public  servant 
authorized  to  demand  it ; 

"(B)  he  knowingly  fails  to  report  promptly,  to  the  agency  authorizing  him 
to  possess  or  control  such  information,  its  loss,  destruction,  or  theft,  or  com- 
munication to  a  person  not  authorized  to  receive  it ;  or 

"(C)  he  recklessly  violates  a  duty  imposed  upon  him  by  a  statute  or  execu- 
tive order,  or  by  a  regulation  or  a  rule  of  the  agency  authorizing  him  to  possess 
or  control  such  information,  which  statute,  order,  regulation,  or  rule  is  designed 
to  safeguard  such  informatoin ;  or 

"(3)  being  in  possession  or  control  of  information  relating  to  the  national  de- 
fense which  he  is  not  authorized  to  possess  or  retain,  he  knowingly  fails  to 
deliver  it  promptly  to  a  federal  public  servant  entitled  to  receive  it. 

"(b)   Grading.  An  offense  described  in  this  section  is: 

"(1)  a  Class  E  felony  in  the  circumstances  set  forth  in  subsection  (a)(2) 
(C): 

"(22)   A  Class  D  felony  in  any  other  case. 

%112Jf.     Disclosing  Classified  Information. 

"(a)  Offense.  A  person  is  guilty  of  an  offense  if,  being  or  having  been  in 
authorized  possession  or  control  of  classified  information,  or  having  obtained 
such  information  as  a  result  of  his  being  or  having  been  a  federal  public  ser- 
vant, he  knowingly  communicates  such  information  to  a  person  not  authorized 
to  receive  it. 

"(b)  Exceptions  to  Liability  as  an  Accomplice  or  Conspirator.  A  person  not 
authorized  to  receive  classified  information  is  not  subject  to  prosecution  as  an 
accomplice  within  the  meaning  of  section  401  for  an  offense  under  this  section, 
and  is  not  subject  to  prosecution  for  conspiracy  to  commit  an  offense  under  this 
section. 

"(e)  Defense.  It  is  a  defense  to  a  prosecution  under  this  section  that  the 
information  was  communicated  only  to  a  regularly  constituted  committee  of 
the  Senate  or  the  House  of  Representatives  of  the  United  States,  or  a  joint 
committee  thereof,  pursuant  to  lawful  demand. 

"(d)  Defense  Precluded.  It  is  not  a  defense  to  a  prosecution  under  this  sec- 
tion that  the  classified  information  was  improperly  classified  at  the  time  of  its 
classification  or  at  the  time  of  the  offense. 

"(e)   Grading.  An  offense  described  in  this  section  is: 

"(1)  a  Class  D  felony  if  the  person  to  whom  the  information  is  communicated 
is  an  agent  of  a  foreign  power; 

"(2)  a  Class  E  felony  in  any  other  case. 

§1125.     Unlawfully  Obtaining  Classified  Information. 

"(a)  Offense.  A  person  is  guilty  of  an  offense  if,  being  an  agent  of  a  foreign 
power,  he  knowingly  obtains  or  collects  classified  information  which,  in  fact, 
he  is  not  authorized  to  receive. 

"(b)  Defense  Precluded.  It  is  not  a  defense  to  a  prosecution  under  this  sec- 
tion that  the  classified  information  was  improperly  classified  at  the  time  of  its 
classification  or  at  the  time  of  the  offense. 

"(c)   Grading.  An  offense  described  in  this  section  is  a  Class  D  felony. 
"§1126.     Definitions  for  Section  1121  through 

"(a)  'authorized,'  when  used  in  relation  to  the  receipt,  possession,  or  control 
of  classified  information  or  information  relating  to  the  national  defense,  means 
with  authority  to  have  access  to,  to  receive,  to  possess,  or  to  control  such  infor- 
mation ;is  a  result  of  the  provisions  of  a  statute  or  executive  order,  or  a  regu- 
lation or  rule  thereunder ; 

"(b)  'classified  information'  means  any  information,  regardless  of  its  origin, 
which  is  marked  or  designated  pursuant  to  the  provisions  of  a  statute  or  execu- 
tive order,  or  a  regulation  or  rule  thereunder,  as  information  requiring  a  specific 
degree  of  protection  against  unauthorized  disclosure  for  reasons  of  national 
security ; 
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"(c)  'communicate'  means  to  impart  information,  to  transfer  information, 
or  otherwise  to  make  information  available  by  any  means,  to  a  person  or  to 
the  general  public, 

••id)   'communications  intelligence  information'  means  information: 

••(  l  t  regarding  any  procedures  and  methods  used  by  the  United  Slates  or  any 
foreign  power  in  the  interception  of  communications  and  the  obtaining  of  in- 
formation from  sucb  communications  by  oilier  than  the  intended  recipients; 

"(2 1  regarding  the  use.  design,  construction,  maintenance  or  repair  of  a 
device  or  apparatus  used,  or  prepared  or  planned  for  use,  by  the  United  States 
or  a  foreign  power  in  the  interception  of  communications  and  the  obtaining  of 
information  from  such  communications  by  other  than  the  intended  recipients; 
or 

"(3)  obtained  by  use  of  the  procedures  or  methods  described  in  paragraph 
(  1  »,  or  i>y  a  device  or  apparatus  described  in  paragraph   (2)  ; 

"(e)    'cryptographic  information'  means  information: 

"ill  regarding  the  nature,  preparation,  use  or  interpretation  of  a  code, 
cipher,  cryptographic  system,  or  any  other  method  of  any  nature  used  for  the 
purpose  of  disguising  or  concealing  the  contents  or  significance  or  means  of 
communications,  whether  of  the  United  States  or  a  foreign  power; 

"(2)  regarding  the  use,  design,  construction,  maintenance,  repair  of  a  device 
or  apparatus  used,  or  prepared  or  planned  for  use,  for  cryptographic  purposes, 
by  the  United  States  or  a  foreign  power;  or 

"(3)  obtained  by  interpreting  an  original  communication  by  the  United 
States  or  a  foreign  power  which  was  in  the  form  of  a  code  or  cipher  or  which 
was  transmitted  by  means  of  a  cryptographic  system  or  any  other  method  of 
any  nature  used  for  the  purpose  of  disguising  or  concealing  the  contents  or 
significance  or  means  of  communications; 

"(f)  •information'  includes  any  property  from  which  information  may  be 
obtained ; 

"(g)  "information  relating  to  the  national  defense'  includes  information,  re- 
gardless of  its  origin,  relating  to: 

"(1)    the  military  capability  of  the  United  States  or  of  an  associate  nation; 

"(21   military  planning  or  operations  of  the  United  States ; 

"(3)    military   communications   of   the    United    States; 

"(4)    military  installations  of  the  United  States; 

"(5.)  military  weaponry,  weapons  development,  or  weapons  research  of  the 
United  States  ; 

"(0)  restricted  data  as  defined  in  section  11  of  the  Atomic  Energy  Act  of 
1954,   as  amended    (42  U.S.C.  2014)  ; 

"(7)  intelligence  of  the  United  States,  and  information  relating  to  intelli- 
gence operations,  activities,  plans,  estimates,  analyses,  sources,  and  methods,  of 
the  United   States; 

"(8)  communications  intelligence  information  or  cryptographic  information 
as  defined  in  subsection   (d)    or   (e)  ; 

"CM    the  conduct  of  foreign  relations  affecting  the  national  defense:  or 

"(10)  in  time  of  war.  any  other  matter  involving  the  security  of  the  United 
States   which  might  he  useful  to  the  enemy; 

"(h)  'restricted  area'  means  any  area  of  land,  water,  air  or  space  which 
includes  any  facility  of  the  United  States,  or  of  a  contractor  with  or  for  the 
United  Stales,  to  which  access  is  restricted  pursuant  to  a  statute  or  executive 
order,  or  a  regulation  or  rule  issued  pursuant  thereto,  for  reasons  of  national 
defense. 

Extracts  Relating  to  Espionage,  National  Defense  Information 

[S.  1,  93d  Cong.,  1st  sess.] 

A  BILL  To  codify,  revise  and  reform  title  is  of  the  Tinted  States  Code;  to  make  appro- 
priate amendments  to  the  Federal  Rules  of  Criminal  Procedure;  to  make  conforming 
amendments  to  criminal  provisions  of  other  titles  of  the  United  States  Code;  and  for 
other  purposes. 

Be  it  enacted  by  //"•  S< note  and  limine  of  Representatives  of  the  United- 
States  of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the 
"Criminal   Justice  Codification,   Revision  and  Reform  Act  of  1973." 
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Title  I. — Codification,  Revision  and  Reform  of  Title  18 
Sec.  101.  Title  IS,  United  States  Code,  is  amended  to  read  as  follows: 
"Title  18. — Federal  Criminal  Code 

"table  of  contents 

Sec. 

"I.  General  Part 1-1A1 

"Ii.   Special  Part 2-5A1 

"III.  Administration   3-1QA1 

"Part  I.— General  Part 

Sec. 

"1.  General  Provisions 1-1  Al 

"12.  Principles  of  Criminal  Liability 1-2A1 

*  *  *  *  * 

"§1!-.jP»7.     Espionage 

"(a)    Offense. — A  person  is  guilty  of  espionage  if: 

"(1)  with  knowledge  that  the  information,  is  to  be  used  to  the  injury  of  the 
United  States  or  to  the  advantage  of  a  foreign  power,  he  gathers,  obtains,  or 
reveals  national  defense  information  for  or  to  a  foreign  power  or  an  agent  of 
such  power  ;  or 

"(2)  with  intent  that  it  be  communicated  to  the  enemy  and  in  time  of  war, 
he  elicits,  collects,  records,  publishes,  or  otherwise  communicates  national  de- 
fense information. 

"(b)  Attempt. — Without  otherwise  limiting  the  applicability  of  section  1-2A4 
(criminal  attempt),  any  of  the  following  is  sufficient  to  constitute  a  substantial 
step  under  such  section  toward  commission  of  espionage  under  subsection  (a) 
(1)  :  obtaining,  collecting,  or  eliciting  national  defense  information,  or  entering 
a  restricted  area  to  obtain  such  information. 

"(c)  Grading. — The  offense  is  a  Class  A  felony  if  committed  in  time  of  war 
or  if  the  information  directly  concerns  military  missiles,  space  vessels,  satellites, 
nuclear  weaponry,  early  warning  systems  or  other  means  of  defense  or  retalia- 
tion against  attack  by  a  foreign  power,  war  plans,  or  defense  strategy.  Other- 
wise it  is  a  Class  B  felony. 

§2-5B8.     Misuse  of  National  Defense  Information 

"(a)  Offense. — A  person  is  guilty  of  an  offense  if  in  a  manner  harmful  to 
the  safety  of  the  United  States  he: 

"(1)  knowingly  reveals  national  defense  information  to  a  person  who  is  not 
authorized  to  receive  it ; 

"(2)  is  a  public  servant  and  with  criminal  negligence  violates  a  known  duty 
as  to  custody,  care,  or  disposition  of  national  defense  information,  or  as  to  re- 
porting an  unauthorized  removal,  delivery,  loss,  destruction,  or  compromise  of 
such   information  ; 

"(3)  knowingly  having  unauthorized  possession  of  a  document  or  thing  con- 
taining national  defense  information,  fails  to  deliver  it  on  demand  to  a  Federal 
public  servant  entitled  to  receive  it ; 

"(4)  knowingly  communicates,  uses,  or  otherwise  makes  available  to  an  un- 
authorized person  communications  information  ; 

"(5)   knowingly  uses  communications  information;  or 

"(IS)  knowingly  communicates  national  defense  information  to  an  agent  or 
representative  of  a  foreign  power  or  to  an  officer  or  member  of  an  organization 
which  is.  in  fact,  defined  in  section  7*2  <~>).  title  50,  United  States  Code. 

"(b)  Grading. — The  offense  is  a  Class  C  felony  if  it  is  committed  in  time 
of  war.  Otherwise  it  is  a  Class  D  felony.  [Emphasis  added] 

Senator  Hruska.  The  next  witness  is  Mr.  Keith  Stroup.  Mr. 
Stroup  is  the  director  of  the  National  Organization  for  the  Reform 
of  Marihuana  Laws. 

Mr.  Stroup.  you  have  submitted  a  statement  to  the  subcommittee. 
It  will  be  printed  in  the  record  in  toto  at  the  conclusion  of  your 
remarks. 
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You  may  proceed  to  testify,  hopefully  by  way  of  the  highlighting 
of  your  statement. 

STATEMENT  OF  KEITH  STROUP,  DIRECTOR,  NATIONAL  ORGANIZA- 
TION FOR  THE  REFORM  OF  MARIJUANA  LAWS,  WASHINGTON, 
D.C. 

Mr.  Strotjp.  I  will  be  very  brief,  Mr.  Chairman. 

I  am  delighted  to  be  here.  I  speak  on  behalf  of  an  organization 
which  is  a  public  interest  group  seeking  a  noncriminal  response  to 
the  private  use  of  marihuana. 

The  National  Organization  for  the  Reform  of  Marihuana  Laws — 
NOKML — is  a  nonprofit,  public  interest  group  seeking  a  noncriminal 
response  to  the  private  use  of  marihuana.  NORML  does  not  advocate 
or  encourage  the  use  of  marihuana  and  fully  supports  a  policy  of 
discouragement  of  all  recreational  drug  use,  including  alcohol  and 
tobacco.  But  we  oppose  the  use  of  the  criminal  law  against  persons 
who.  despite  the  policy  of  discouragement,  do  smoke  marihuana.  The 
harm  caused  by  the  criminal  law  far  exceeds  any  harm  caused  by  the 
use  of  the  drug. 

If  I  may  review  briefly,  according  to  the  President's  Commission, 
26  million  Amreicans  have  now  experimented  with  marihuana,  com- 
prising 16  percent  of  the  adult  population  [over  18]  and  14  percent 
of  the  youth  [12-17  years].  Half  of  this  number,  or  13  million 
persons,  are  current  users.  Of  the  age  group  18-21,  55  percent  have 
used  marihuana;  40  percent  between  ages  22-25;  and  67  percent  of 
the  college  students  have  tried  marihuana. 

According  to  a  study  funded  by  the  Federal  Bureau  of  Narcotics 
and  Dangerous  Drugs,  there  will  likely  be  50  million  people  in  this 
country  by  1976  who  will  have  experimented  with  marihuana. 

The  marihuana  smoker  today  hardly  fits  the  stereotyped  image — 
the  depraved  criminal  who  got  high  on  his  reefer  and  committed 
vicious  crimes.  In  fact,  the  Shafer  Commission  found — "the  most 
notable  statement  that  can  be  made  about  the  vast  majority  of  mari- 
huana users — experimenters  and  intermittent  users — is  that  they  are 
essentially  indistinguishable  from  their  nonmarihuana  using  peers 
by  any  fundamental  criterior  other  than  their  marihuana  use." 

Their  use  of  marihuana  today  is  socially  the  equivalent  of  the 
use  of  alcohol  by  most  of  our  citizens.  It  is  their  recreational  drug  of 
choice. 

One  point  is  obvious.  The  criminal  law  has  not  been  an  effective 
deterrent  to  use.  Consumer's  Union  recently  concluded,  after  an  ex- 
haustive study  entitled  Licit  and  Illicit  Drugs,  "It  is  now  much  too 
late  to  debate  the  issue:  marihuana  versus  no  marihuana.  Marihuana 
is  here  to  stay.  No  conceivable  law  enforcement  can  curb  its  avail- 
ability." 

Is  Marihuana  Smoking  Harmful?  No  drug  is  totally  harmless, 
and  (his  includes  aspirin,  birth  control  pills,  tobacco,  alcohol,  as  well 
as  marihuana.  But  marihuana  has  been  shown  to  be  relatively  harm- 
less. By  that  I  mean  that  its  moderate  use  presents  no  significant 
threat  to  the  health  of  the  user,  or  to  society  as  a  whole.  Any  risk 
clearly  falls  within  the  ambit  we  permit  in  a  free  society. 
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This  view  has  been  expressed  by  the  Shafer  Commission,  after  an 
exhaustive  2  year  review  of  all  marihuana  research,  and  by  the 
Department  of  HEW,  the  Government  agency  charged  with  the 
continuing  responsibility  of  marihuana  research.  Despite  a  major 
research,  effort  in  the  last  5  years,  the  Government  has  found  no 
significant  harm  caused  to  the  moderate  user.  While  much  additional 
research  is  needed,  the  first  comprehensive  study  completed  on 
chronic,  long  term  use  has  found  a  similar  lack  of  harm.  I  have 
attached  a  summary  of  that  study  to  my  statement. 

We  should  continue  to  investigate  the  possible  harmful  effects 
from  marihuana,  and  we  should  make  this  information  known  to 
the  general  public.  But  the  lack  of  any  significant  findings  to  date 
is  convincing  evidence  that  whatever  harmful  side-effects  are  even- 
tually linked  to  marihuana  will  be  minor.  There  is  certainly  no 
evidence  to  indicate  the  type  of  threat  to  the  public  health  which 
Mould  warrant  the  imposition  of  criminal  laws  against  the  user. 

The  costs  of  criminal  prohibition:  According  to  the  FBI,  more 
than  700,000  persons  have  been  arrested  for  marihuana  offenses  in 
this  country  in  the  last  3  years.  I  have  a  brief  chart  in  my  statement 
which  indicates  that  over  the  last  3  years,  the  marihuana  arrests 
have  gone  up  from  188,000  to  225,000  to  292.000.  The  complete 
statistics  for  1973  are  not  available,  but  I  am  told  that  they  will  be 
shortly. 

A  statistical  analysis  of  State  marihuana  arrests  by  the  Shafer 
Commission  uncovered  the  unsettling  fact  that  93  percent  were  for 
possession  and  two-thirds  of  these  involved  the  quantity  of  1  ounce 
or  less.  Only  7  percent  of  the  arrests  were  against  the  seller.  Eighty- 
eight  percent  of  those  arrested  were  under  the  age  of  26. 

We  are  arresting  more  than  a  quarter  of  a  million  young  people 
each  year  for  possessing  marihuana  for  their  personal  use. 

There  are  other  costs.  The  marihuana  laws  stifle  the  already  over- 
burdened criminal  justice  system  with  the  processing  of  thousands 
of  minor  arrests.  Over  10  percent  of  all  defendants  charged  in  Fed- 
oral  courts  in  1973  were  charged  with  marihuana  violations.  In 
1970.  this  figure  was  less  than  1  percent.  A  vast  amount  of  valuable 
police  and  prosecutorial  time  and  resources  are  used  to  prosecute 
marihuana  cases,  diverting  valuable  law  enforcement  resources  away 
from  the  control  of  serious  crime.  And  to  the  millions  of  young 
people  who  are  defined  as  criminals,  the  marihuana  laws  engender 
disrespect  for  the  entire  legal  system. 

AN   ALTERNATIVE   TO    CRIMINAL   PROHIBITION 

There  can  be  no  doubt  that  today  the  majority  of  the  people  in 
this  country  oppose  the  use  of  marihuana.  They  would  prefer  to  see 
it  disappear. 

But  a  discouragement  policy  can  be  maintained  without  saddling 
the  user  with  a  criminal  arrest  record,  or  worse. 

I  have  included  with  my  statement  a  summary  of  the  conclusions 
of  the  Marihuana  Commission.  Finding  that  "neither  the  marihuana 
user  nor  the  drug  itself  can  be  said  to  constitute  a  clanger  to  public 
safety.''  the  Commission  recommended  the  elimination  of  criminal 
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penalties  against  the  user.  This  approach,  called  "decriminalization", 
allows  the  police  to  focus  on  the  commercial  trafficker,  rather  than 
the  user,  Thus  a  discouragement  policy  is  maintained  without  harm- 
ing the  individual  user. 

This  approach  lias  now  been  endorsed  by  a  growing  list  of  other 
groups,  including;  and  I  will  mention  just  a  few:  American  Bar  As- 
sociation; Consumer  Union,  publishers  of  Consumer  Reports;  Na- 
tional Conference  of  Commissioners  on  Uniform  State  Laws: 
Amercian  Public  Health  Association;  National  Advisory  Commis- 
sion on  Criminal  Justice  Standards  and  Goals;  National  Council  of 
Churches;  The  Governing  Board  of  the  American  Medical  Associa- 
tion; National  Education  Association;  Central  Conference  of  Ameri- 
can Rabbis;  B'nai  B'rith;  and  Canadian  Commission  of  Inquiry 
into  the  Non-Medical  Use  of  Drugs — Le  Dain  Commission — which 
is  the  counterpart  of  out-  Commission. 

The  National  Commission  on  the  Reform  of  Federal  Criminal 
Laws,  in  their  report  recommended  a  form  of  decriminalization  in 
which  marihuana  possession  would  be  treated  as  an  infraction, 
punishable  by  a  fine  only. 

The  State  of  Oregon,  as  of  October  1973,  has  adopted  this  system. 
Private  marihuana  possession  in  Oregon  is  now  a  civil  violation 
punishable  by  a  fine  only.  The  offender  receives  no  arrest  record 
and  is  thus  spared  the  social  and  career  costs  associated  therewith. 

My  criticism  with  S.  1  and  S.  1400  is  simple.  By  retaining 
criminal  sanctions  against  the  user,  the  bills  ignore  every  major 
study  which  has  been  made  on  the  subject,  including  the  very  Com- 
mission which  was  established  to  update  and  improve  the  Federal 
Criminal  Code  by  your  own  committee.  One  can  only  assume  that 
the  sponsors  of  the  bills  believe  the  general  public  unwilling  to 
support  such  a  change,  following  35  years  of  criminal  prohibition. 

The  recent  Harris  Poll,  attached  to  my  statement,  reflects  a  dis- 
cernible trend  in  this  country.  People  are  beginning  to  recognize  that 
alcohol  is  our  No.  1  drug  problem,  not  marihuana.  Sixty-one  percent 
of  the  public  believes  marihuana  is  no  more  harmful  than  alcohol, 
and  31  percent  see  alcohol  as  worse.  And  according  to  a  poll  con- 
ducted by  the  National  Marihuana  Commission  in  1971,  51  percent 
of  the  public  now  oppose  the  use  of  jail  penalties  for  the  private 
possession  and  use  of  marihuana. 

So  the  experts  recommend  decriminalization;  the  public  favor 
decriminalization;  but  the  bills  before  this  committee  include  jail 
penalties. 

S.  1  attaches  a  possible  6-month  jail  sentence  to  marihuana  pos- 
session, and  S.  1400  would  permit  a  sentence  up  to  1  year  to  be  im- 
posed. I  urge  the  committee  to  amend  these  bills  to  decriminalize 
the  private  possession  and  use  of  marihuana.  If  the  committee 
believes  complete  decriminalization  is  not  politically  feasable  now, 
then  eliminate  the  jail  penalties  and  retain  a  small  civil  fine  against 
the  usei'  as  an  indication  of  society's  discouragement  policy.  By 
taking  the  user  out  of  the  realm  of  the  criminal  law.  we  can  begin  to 
focus  law  enforcement  resources  on  the  commercial  trafficker.  And, 
for  the  first  time  since  1937,  we  would  have  a  marihuana  law  people 
could  respect . 
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Thank  you,  Mr.  Chairman.  I  would  be  happy  to  answer  any 
questions  you  might  have. 

[The  above  referred  to  attachments  follow:] 

Senator  Hiuska.  Thank  you.  From  your  statement,  it  would  ap- 
pear that  all  the  reports  and  all  the  views  are  unanimous  on  the 
subject.  Is  that  so,  or  are  there  studies  that  differ  with  the  conclusions 
which  were  reached  by  the  National  Commission  and  other  sources 
you  have  cited? 

Mr.  Strouf.  There  are  individual  physicians  who  have  issued 
statements  disagreeing.  There  are  no  significant  studies.  There  is  a 
position,  for  example,  of  Dr.  Xahas  of  Columbia  University,  which 
]  am  sure  you  are  familiar  with.  He  has  issued  a  statement  in  the 
last  few  months  which  indicates  that  he  feels  the  long-term  chronic 
use  of  marihuana  mav  subject  the  user  to  infectious  diseases.  I  think 
it  is  important  to  look  into  that. 

There  also  is  a  study  out  of  Utah  which  appears  for  the  first 
time  to  claim  chromosome  damage,  although  the  Department  of 
HEW  says  absolutely  there  is  no  evidence  of  chromosome  danger. 

In  answer  to  that,  let  me  just  say  that  I  do  think  we  have  an 
obligation  to  continue  to  look  for  harmful  effects.  I  think  we  will 
find  some  harmful  side  effects,  because  I  do  not  think  there  is  such 
a  thing  as  a  harmless  drug.  But  the  question  comes  up,  does  that 
justify  making  criminals  out  of  the  users? 

Our  approach  is  that  we  should  continue  to  discourage  the  use  of 
marihuana.  I  think  the  Government's  approach  to  that  is  proper. 
The  question  is  should  we  use  the  criminal  law  as  a  tool.  I  hope  we 
can  find  some  way  to  discourage  the  use  of  marihuana  which  would 
not  cost  250,000  young  people  a  criminal  record. 

Senator  Hruska.  There  is  a  recent  study  out  of  Columbia  Uni- 
versity. 

Mr.  Stroup.  That  is  Dr.  Xahas;  yes,  sir.  It  is  not  by  Columbia 
University. 

Senator  Hruska.  That  has  to  do  with  genetic  effects,  does  it  not? 

Mr.  Stroup.  I  would  like  to  present  a  critique  on  that  study  that 
we  have  prepared.  It  is  important  that  the  committee  understand 
that  Dr.  Xahas,  who  headed  up  that  study,  is  a  professor  at  Columbia 
University  but  it  is  not  in  fact  a  Columbia  University  study.  Dr. 
William  J.  McGill,  the  president  of  Columbia  University,  provided 
me  with  a  letter  in  which  he  says  "Dr.  Xahas  speaks  for  himself,  not 
the  University."'  We  should  not  consider  this  a  Columbia  University 
study. 

Dr.  Xahas  is  also  the  author  of  a  book  called  "Marihuana,  the 
Deceptive  Weed",  which  is  reviewed,  among  other  places,  by  the 
American  Medical  Association  in  their  journal.  I  can  quote  you  one 
line.  It  says  it  is  "filled  with  innuendos,  unverified  assertions'',  et 
cetera,  et  cetera. 

In  other  words,  while  again.  I  do  not  want  to  come  out  so  strongly 
against  Dr.  Xahas'  inquiry,  because  I  think  it  is  important  that  we 
continue  inquiries  into  the  potential  harmful  effects  of  marihuana, 
but  as  you  know,  Mr.  Chairman,  the  Department  of  HEW.  under 
public  law.  provides  an  annual  report  to  the  Congress  and  to  the 
President  on  the  state  of  research  about  marihuana  and  the  Depart- 
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ment  of  HEW  has  vastly  more  resources  available  than  does  Dr. 
Nahas.  Their  research  absolutely  contradicts  what  he  has  to  say. 

Senator  Hruska.  Well,  that  is  fine.  Give  us  that  critique  for  the 
record.  I  presume  it  refers  to  the  report  itself  as  to  source 

Mr.  Stkoup.  Yes,  that  is  correct. 

Senator  Hruska.  Then  we  can  get  both  for  inclusion  in  our  file. 

JR 1  r.  Stroup.  Yes,  it  does. 

|  May  be  found  in  the  subcommittee  files.] 

Senator  Hruska.  Thank  you  very  much  for  }'Oiir  appearance  here 
and  for  giving  us  this  information.  We  had  other  testimony  not  too 
long  ago  on  it  and  of  course,  the  National  Commission,  the  Brown 
Commission,  was  divided  on  the  subject  and  had  an  alternative,  as 
vou  know. 

Mr.  Stroup.  But  the  alternative,  Mr.  Chairman,  they  suggested 
their  reason  for  the  alternative  was  to  wait  until  the  marihuana 
com  mission  had  come  up  with  their  conclusions. 

Senator  Hruska.  The  alternative  was  to  wait  at  least  that  long, 
because  it  did  not  exclude  the  possibility  of  further  study  and 
further  research  in  addition  to  the  National  Commission.  And  of 
course,  you  remind  us  of  that  during  your  testimony. 

Well,  thank  you  for  coming.  Your  complete  statement  will  be 
printed  in  the  record  at  this  point.  Further,  I  will  insert  some 
material  relevant  to  the  issues  we  were  discussing. 

[Insert  attached.] 

National  Organization  fob  the  Reform  of  Marijuana  Laws 

marijuana  study  challenged 

The  National  Organization  for  the  Reform  of  Marijuana  Laws  (NORML) 
today  challenged  a  recent  claim  that  marijuana  smokers  may  he  more  suscepti- 
ble  i"  infectious  diseases.  According  to  Keith  Stroup,  NORML's  Director,  "This 
latest  claim  is  without  scientific  or  medical  merit.  Rather,  it  represents  one 
man's  fanatical  campaign  to  continue  our  current  criminal  prohibition  against 
marijuana  by  exaggerating  the  potential  harm  to  the  user.  The  purported  find- 
ings by  Dr.  Nahas,"  Stroup  continued,  "are  contradicted  and  unsupported  by 
the  comprehensive  research  of  the  National  Commission  on  Marijuana  and 
Drug  Abuse  and  the  National  Institutes  of  Mental  Health,  and  by  the  epidemio- 
logical evidence  among  the  estimated  2G  million  marijuana  smokers  in  this 
country." 

In  a  Memorandum  to  Editors  and  News  Directors,  NORML  calls  attention 
to  the  following  points: 

(1)  That  Dr.  Nahas  is  a  fanatic  whose  opposition  to  marijuana  is  moral 
rather  than  scientific.  Reviews  of  his  book.  Marijuana,  The  Deceptive  Weed, 
are  included  as  evidence  of  his  bias. 

(2)  The  methodology  of  the  study  is  challenged  as  unscientific  due  to  proce- 
dural errors  including : 

(a  i  age  differences  in  control  and  study  groups; 

Mi)   use  of  drugs  other  than  marijuana   by  control  and  study  groups; 

(C)  lack  of  demonstrated  causal  connection  between  marijuana  use  and  pur- 
ported  finding  Of  reduced  while  corpuscle  activity; 

idi   unrealistic  low  standard  error  reported. 

Mil  The  purported  in  vitro  (observable  in  a  test  tube  only)  findings  are  un- 
supported by  in  vivo  (observable  in  the  living  body)  findings.  No  increase  in 
infectious  diseases  bas  been  observed  among  Long  term  chronic  users  in  a  gov- 
ernment sponsored  two-year  Jamaican  study,  nor  among  the  estimated  ii<5  mil- 
lion smokers  in  the  United  States. 

(4 1    The  recommendation   of  the  Marijuana   Commission  to  remove  criminal 

nalties  for  private  marijuana  use  is  still  valid,  regardless  of  the  Nahas  study. 
The  Commission  Vice-Chairman,  Dr.  Dana  Farnsworth.  affirms  that  nothing 
in  the  latest  Nahas  study  makes  these  recommendations  inappropriate. 
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(5)  Although  the  study  received  wide  news  media  dissemination  as  a  "Colum- 
bia University  study,"  in  fact  it  is  not.  Columbia  University  says  "Dr.  Nahas 
speaks  for  himself,  not  for  the  University." 

In  challenging  the  Nahas  study,  NORML  included  critiques  by  drug  re- 
searchers and  experts  with  several  medical  institutions  and  universities,  in- 
cluding Harvard,  the  Mayo  Clinic,  University  of  Minnesota  and  Georgetown 
University. 

"All  reported  scientific  findings  deserve  consideration,"  Stroup  declared,  "in- 
cluding those  by  Dr.  Nahas.  But  we  must  carefully  examine  the  possible  bias 
of  the  author  before  reporting  as  fact  any  otherwise  unsupported  claim  of 
ha rmf ulness.  When  this  is  done  with  Dr.  Nahas,  it  is  not  so  surprising  to  read 
his  conclusions.  To  him  marijuana  is  not  merely  harmful,  it  is  evil;  not  just 
a  problem,  but  a  curse.  His  attitude — and  we  believe  his  study — is  based  not  on 
concern  for  the  welfare  of  the  individual,  but  on  self-righteous  fanaticism." 


Memorandum,  March  8,  1974 

To :     Editors  and  news  directors. 

From  :     R.  Keith  Stroup. 

Re :     Procedural  and  substantive  defects  in  recent  Nahas  study. 

On  Friday,  January  25,  Dr.  Gabriel  Nahas  held  a  New  York  press  conference 
at  which  he  announced  finding  "the  first  direct  evidence  of  cellular  damage 
from  marijuana  in  man."  This  study  allegedly  demonstrated  "that  habitual 
marijuana  smoking  weakens  the  body's  immune  defenses  against  disease  and 
inhibits  the  division  of  cells  that  specialize  in  these  defenses." 

With  these  dire  warnings,  Dr.  Nahas  then  called  for  a  thorough  reappraisal 
of  the  fiindgs  of  the  two-year  National  Commission  on  Marijuana  and  Drug 
Abuse.  "The  medical  profession  should  not  accept  those  recommendations  of 
the  commission  which  might  lead  to  marijuana  legalization  without  further 
analysis  of  all  the  facts,  especially  those  that  are  now  being  collected  by  re- 
searchers on  a  molecular  level." 

As  a  result  of  the  press  conference  and  a  five  page  press  release,  front-page 
newspaper  coverage  and  network  TV  news  reports  included  this  new  "finding." 
Routinely  the  reports  began  by  reference  to  Columbia  University  as  the  source 
of  the  research.  Apparently  no  one  bothered  to  question  who  Nahas  was  or  if 
Columbia  University  endorsed  his  conclusions.  And  no  one  could  challenge  the 
purported  findings  since  the  article  was  not  yet  in  print.  The  one-page  report 
was  published  in  Science  Magazine  on  February  1,  1974. 

The  purpose  of  this  memo  is  to  summarize  the  procedural  and  substantive  de- 
fects in  this  study  and  to  challenge  the  conclusions  of  its  principal  author, 
Dr.  Gabriel  Nahas. 

I.  ABOUT   THE  PRINCIPAL  AUTHOR 

Dr.  Gabriel  Nahas  is  a  research  professor  of  anesthesiology  at  Columbia  Uni- 
versity. His  strong  opposition  to  marijuana  use,  and  his  exaggerated  fears  of 
its  dangers,  are  detailed  in  his  book,  Marijuana,  The  Deceptive  Weed  (Raven 
Press.  New  York,  1973).  The  book  is  so  prejudiced  that  the — Journal  of  the 
American  Medical  Association  said,  ".  .  .  examples  of  biased  selections  and  in- 
terpretations of  studies  and  omissions  of  facts  abound  in  every  chapter.*' 

In  the  New  England  Journal  of  Medicine.  Harvard  psychiatrist  and  author 
of  Marijuana  Reconsidered,  Dr.  Lester  Grinspoon,  said  of  Nahas'  book. 

"Given  the  fact  that  Dr.  Nahas  sees  the  growing  use  of  Marijuana  in  this 
country  as  the  green  menace  which  threatens  to  destroy  our  way  of  life,  his 
missionary  fervor  and  tendentiousness  are  understandable.  But  what  he  pro- 
duces is  a  kind  of  psychopharmacologic  McCarthyism  which  compels  him  to 
use  half-truths,  innuendo,  and  unverifiable  assertions  and  to  discredit  all  major 
commissions  and  reports  which  failed  to  certify  cannabis  as  a  great  deceptive 
menace." 

A.  Bias  towards  continued  criminal  prohibition 

Dr.  Nahas  insists  that  our  nation  continue  treating  marijuana  users  as 
criminals.  In  Texas,  for  example,  when  the  state  legislature  was  considering 
lowering  what  was  then  the  harshest  marijuana  penalty  in  the  country  (2  years 
to  life  for  possession  of  even  a  small  amount),  Dr.  Nahas  testified  in  favor  of 
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detaining  strong  criminal  penalties.  He  views  pot  not  as  merely  harmial,  but 
as  evil;  no1  as  a  problem,  but  as  a  curse.  His  attitude — and.  we  believe,  liis 
study — is  based  noi  on  concern  for  the  welfare  of  the  individual  and  the  public, 
Inn   mi  self-righteous  fanaticism. 

B.  Press  conference 

Moreover,  the  manner  in  which  lie  chose  to  release  his  findings — in  a  press 
conference  before  Ids  article  was  published— suggests  that  he  is  more  interested 
in  propagandizing  than  in  presenting  data.  Dr.  Dana  Farnsworth,  Harvard  psy- 
chiatrist and  former  Vice-Chairman  of  the  National  Commission  on  Marijuana 
and  Drug  Abuse  comments: 

"From  the  tenor  of  the  inferences  made  in  the  press  release  issued  prior 
to  publication  of  the  article,  I  fear  that  the  generalizations  may  be  consider- 
ably more  sweeping  than  the  facts  warrant." 

C.  Columbia  university 

The  press  release  issued  by  Dr.  Nahas  carried  the  name  Columbia  University 

and  it  began  "A  Columbia  University  study  shows  .  .  ."  As  a  result,  scores  of 
editorials  and  news  articles  hailed  these  new  "findings  by  Columbia  University." 
Yet,  Dr.  William  J.  McGill,  President  of  Columbia  University,  reports  that 
Columbia  University  in  no  way  wishes  to  endorse  or  otherwise  comment  on 
Dr.  Nahas'  findings.  "Dr.  Nahas  speaks  for  himself,  not  for  the  University." 
Admitting  that  the  Columbia  University  name  was  a  factor  adding  undeserved 
credibility  to  the  study.  Dr.  McGill  continues,  "The  coupling  in  the  public  mind 
of  Dr.  Nahas'  statements  with  the  University's  prestige  in  inevitable,  and,  to 
us.  unavoidable." 

D.  Conclusion 

Dr.  Norman  Zinberg,  Chief  of  Psychiatry,  P>oston's  Washingtonian  Center 
for  Addictions,  offers  this  advice  about  the  need  to  consider  the  possible  bias 
of  Dr.  Nahas:  "Dr.  Gabriel  Nahas'  research  presents  serious  ethical  and  scienti- 
fic problems.  First  and  foremost,  it  is  essential  that  no  significant  research  be 
dismissed  because  of  the  credentials  or  bias  of  the  researcher.  Hence,  Dr. 
Nahas'  work  deserves  careful  consideration.  However,  it  is  also  essential  that 
the  position  of  the  observer  as  a  human  being  or  a  scientist  be  known  and  he 
taken  into  account,  at  least  until  new  work  is  carefully  validated  .  .  .  Thus,  it 
would  seem  to  me  to  he  of  importance  that,  until  Dr.  Nahas'  work  is  replicated 
by  objective  scientists,  his  long-held  conviction,  prior  to  this  research,  that 
marijuana  is  a  powerfully  dangerous  drug  be  mentioned.  His  conviction  has 
gone  beyond  simple  prejudice  .  .  .  The  fervidity  of  his  concern  has  gone  be- 
yond almost  all  other  scientists,  judges,  policemen,  and  legislators.  It  seems  to 
me  ethically  desirable  that  his  position  on  this  matter  he  well  known  when 
his  research  is  considered.  This  is  necessary  because  the  possibility  of  experi- 
mentor  bias  affecting  experimental  result  is  a  general  problem  of  science,  and 
most  scientists  are  vigilant  to  that  possibility." 

Dr.  David  Smith,  founder  and  Director.  Haight-Ashbury  Free  Medical  Clinic, 
feels   more   strongly  about   the  prejudices  of   Dr.   Nahas: 

"Dr.  Nahas  has  obviously  corrupted  the  scientific  process  to  achieve  his  own 
preconceived  political  goals  relative  to  marijuana  and  his  study  should  be  dis- 
regarded on  both  scientific  and  ethical  grounds." 

II.   ABOUT   THE    STl'DY 

A.  Need  for  replication 

First,  the  study  should  be  replicated  by  other,  more  neutral,  scientists.  The 
danger  of  attempting  to  prove  any  claim  from  a  single  in  vitro  study  is  ex- 
plained by  Harvard  Biologist,  Dr.  Thomas  G.  Wegmann: 

".  .  .  no  experiment  of  this  sort  is  believable  until  firstly,  it  is  replicated  in 
other  labs,  and  secondly,  and  more  importantly,  experiments  are  done  to  eval- 
uate the  effeel  of  tetrahydrocannabinol  on  various  in  vitro  immune  systems  at 
concentrations   within   the  physiological    range. 

".  .  .  Before  the  experimenters  claim  that  they  have  shown  marijuana  to 
cause  defects  in  cell-mediated  immunity,  they  should  be  able  to  demonstrate  a 
clear  in  vitro  effect  of  tetrahydrocannabinol  on  mixed  lymphocyte  culture. 
phytohemaglutinin  responsiveness  and  responsiveness  to  an  antigen  such  as 
tuberculin  totally  in  vitro  and  with  a  reasonable  dose  response  kinetics  (in  other 
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wnnls.  increasing  suppression  with  increasing  dose).  Such  experiments  would 
not  prove  that  marijuana  reduced  resistance  to  infectious  disease  in  chronic 
users,  but  it  would  be  reasonable  evidence  for  concern.  At  the  moment,  how- 
ever, I  do  not  think  the  data  sufficient  to  cause  great  concern  until  the  ques- 
tions I  have  raised  are  answered  and  until  the  study  is  repeated." 

B.  Retrospective  reasoning 

Dr.  Andrew  Weil,  author  of  The  Natural  Mind,  attacks  the  retrospective 
reasoning  used  in  the  study: 

"The  study,  'Inhibition  of  Cellular  Mediated  Immunity  in  Marihuana 
Smokers,'  by  Gabriel  Nahas  et  al  raises  the  interesting  possibility  that  chronic 
marijuana  use  may  be  correlated  with  weakening  of  the  body's  defenses  against 
disease.  Dr.  Nahas  and  his  co-workers  suggest  this  possibility  on  the  basis 
of  retrospective  reasoning.  That  is,  they  observed  an  effect  in  the  present  (ap- 
parent impairment  of  certain  cells  of  the  immune  system)  and  tried  to  assign 
it  to  a  cause  in  the  past  (chronic  marijuana  smoking).  Regardless  of  how 
carefully  controlled  such  investigations  are.  they  are  risky  ways  of  drawing 
conclusions.  For  a  very  long  time,  logicians  have  known  that  retrospective 
reasoning  is  fraught  with  dangers  of  coming  to  incorrect  hypotheses.  Yet 
medical  scientists,  like  Dr.  Nahas  and  his  colleagues,  continue  to  use  it,  often 
With  unfortunate  results. 

"The  only  legitimate  way  to  test  a  hypothesis  is  by  prospective  experiment. 
That  is,  groups  of  people  should  be  examined,  in  this  case  for  the  health  of 
their  body  defenses ;  then,  marijuana  should  be  administered  in  controlled 
fashion  to  some  of  the  subjects;  and  changes  in  the  immune  system  should  be 
looked  for  over  time.  In  the  absence  of  such  a  prospective  study,  the  possi- 
bility raised  by  the  Nahas  paper  can  be  regarded  as  nothing  more  than  a  possi- 
bility, worth  testing  properly." 

('.  Specific  questions  of  methodology 

Several  specific  questions  concerning  methodology  arise  from  the  study. 

(1)  Age  differences 

The  study  group  had  a  median  age  of  22  years ;  the  control  group  44  years. 
Dr.  R.  Bjornsen,  University  of  Minnesota,  concludes,  "This  age  difference  is 
inappropriate." 

(2)  Use  of  other  drugs 

Also,  Nahas  first  claims  the  marijuana  smokers  did  not  use  any  other  "mind- 
altering"  drugs,  then  contradicts  himself  by  stating  they  drank  alcoholic  bev- 
erages and  smoked  cigarettes.  Dr.  David  Smith  stresses  the  importance  of 
this  oversight. 

"The  study  is  weak  in  several  respects ;  but  the  area  that  was  most  striking 
to  me  as  a  toxicologist  was  his  claim  that  the  51  marijuana  smokers  with  a 
median  age  of  22  which  he  studied  had  used  cannabis  products  exclusively  and 
did  not  use  any  other  drugs.  In  his  press  release,  however,  he  stated  that  the 
marijuana  smokers  "maintained"  that  they  did  not  use  any  other  mind-altering 
drugs  although  they  drank  alcohol  and  smoked  cigarettes.  It  is  well  known 
that  alcohol  is  a  mind-altering  drug  and  a  potent  sedative-hypnotic.  In  fact 
the  National  Commission  on  Marijuana  and  Drug  Abuse  claims  it  to  be  the 
number  one  drug  problem  in  the  United  States,  producing  far  more  problems 
that  marijuana.  It  is  also  well  known  that  nicotine  is  a  minor  stimulant 
and  a  mind-altering  drug.  Numerous  toxicological  studies  have  been  published 
on  far  sounder  scientific  grounds  than  the  Nahas  study  documenting  the 
toxicity  of  both  alcohol  and  cigarettes.  For  example,  recently  it  was  deter- 
mined that  heavy  cigarette  smoking  during  pregnancy  caused  an  increase  in 
prematurity  by  weight. 

"There  is  no  way  that  Nahas  could  attribute  the  findings  in  his  study  to 
cannabis  alone  rather  than  alcohol,  nicotine,  or  possibly  even  caffeine  which  I 
would  speculate  that  the  subjects  used.  By  deliberately  stating  that  the 
subjects  used  no  mind-altering  drugs,  Nahas  was  both  misleading  and  dis- 
honest in  his  toxicological  interpretations.  It  stretches  scientific  credibility  as 
to  how  he  could  ascribe  the  finding  to  cannabis  alone." 

University  of  Minnesota  Professor,  Dr.  Bjornsen  offers  these  comments  about 
the  claim  that  the  marijuana  smokers  in  the  test  used  no  other  drugs: 

"The  experimental  or  study  sample  used  by  Nahas  et  al  was  made  up  of 
young  persons  who  had  used  marijuana  an  average  of  four  times  per  week  for 
an  average  of  four  years.  They  were  reported  as  using  no  other  drugs.  This 
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freedom  from  other  drugs  is  not  just  challengeable :  it  is  preposterous.  At 
least  some,  and  perhaps  all,  of  those  subjects  used  caffeine,  nicotine,  alcohol, 
aspirin,  amphetamines,  barbiturates  or  antihistamines,  for  example,  during 
those  same  years.  So  any  observations  on  white  blood  cell  (leukocyte)  activity 
or  on  anything  else  cannot  establish  causal  relationship  between  cannabis 
and  whatever  "effects"  may  be  observed." 
i :;  i    Low  standard  error 

Dr.  Wegmann  indicates  two  additional  areas  of  concern;  an  unexplained 
low  standard  error  and  au  unfortunate  lack  of  statistical  analysis: 

"The  first  thing  that  strikes  the  eye  of  anyone  that  works  with  mixed 
lymphocyte  cultures  is  the  fact  that  the  data  given  in  Table  I  shows  an 
extremely  low  standard  error.  In  other  words,  the  variation  from  experiment 
reported  seems  abnormally  low.  Since  it's  not  possible  to  tell  exactly  how 
this  came  about  I  would  suspect  that  the  individual  replicated  each  experi- 
ment many,  many,  many  times  and  got  an  artifically  low  standard  error 
because  of  this.  This  is  a  statistical  artifact  if  such  is  the  case.  The  data 
should   have   been   expressed    in   terms    of   standard   deviation. 

"Also,  there  is  no  statistical  analysis  of  the  difference  between  the  various 
groups.  For  example,  is  the  difference  between  the  mean  for  normal  controls 
and  marijuana  smokers  statistically  significant  either  for  the  mixed  lympho- 
cyte culture  activity  or  for  the  phytohemaglutinin  response?  This  is  not  given 
in  the  paper.  My  own  guess,  and  it  is  only  a  guess,  is  that  these  differences 
would  not  be  significant.  Everyone  who  works  with  mixed  lymphocyte  cul- 
tures knows  they  vary  greatly  from  time  to  time  and  differences  of  this- 
magnitude  generally  would  not  be  considered  very  significant.  But  I  would 
have  to  have  access  to  their  raw  data  in  order  to  conclude  this  with  any  de- 
gree of  certainty." 

D.  Similar  effect  from  other  drugs 

Dr.  Bjornsen  raises  the  question  of  whether  other  drugs  such  as  aspirin 
cause  a  similar  in  vitro  effect :  ".  .  .  carefully-conducted  studies  of  biologic 
effects  of  other  substances  have  shown  similar  in-vitro  inhibition  of  leuko- 
cyte activity.  I  enclose  a  copy  of  one  such  reported  study  from  a  German 
university  and  published  in  1971,  concerning  aspirin.  Nahas  is  no  fool:  he 
almost  certainly  is  aware  of  these  other  studies.  His  failure  to  mention 
them  in  connection  with  his  report  on  the  alleged  effects  of  marijuana  use 
was,  then,  probably  intentional.  In  that  case,  it  was  also  very  possibly  a 
willfully  misleading  thing.  At  best,  Nahas'  report  is  a  muddier,  not  a  clariher. 
And  that  is  unfortunate,  since  we  have  plenty  of  that  already." 

E.  Lack  of  substantiating  evidence 

Finally,  the  purported  findings  of  the  Nahas  study  must  be  scrutinized 
closely  due  to  the  total  lack  of  support  from  other  studies.  Comprehensive 
studies  by  the  bi-partisan  National  Commission  on  Marijuana  and  Drug 
Abuse  (Shafer  Commission),  as  well  as  intensive  inquiries  by  government 
commissions  in  England  and  Canada,  failed  to  find  the  slightest  evidence  to 
support  Nahas'  charge.  Nor  has  the  Department  of  Health,  Education  and 
Welfare  found  any  similar  evidence  of  cellular  change  in  its  research  with 
marijuana.  The  National  Institute  of  Mental  Health  recently  completed  the 
most  comprehensive  study  ever  conducted  of  heavy,  long-term  marijuana  use. 
No  significant  harm  was  found.  Dr.  Vera  Rubin,  the  Jamaican  Study  Di- 
retcor,  comments  on   their  findings: 

"The  Jamaican  study  of  long-term  chronic  ganja  smokers  found  no  dele- 
terious effects  that  could  be  attributed  to  cannabis.  The  potency  of  ganja 
(marijuana)  normally  smoked  in  Jamaica  is  much  higher  than  that  <>f 
'pot'  and  the  frequency  and  duration  of  ganja  smoking  is  far  greater  than 
in  the  U.S.  There  was  no  difference  in  the  incidence  of  disease  and  no 
'adverse  effects'  were  reported  for  the  offspring  of  smokers." 

F.  Lack  of  epidemiological  support 

Dr.  Zinberg  notes  the  lack  of  epidemiological  evidence  to  support  the  Nahas 
claims. 

"If  his  in  vitro  findings  about  the  loss  of  immune  capacity  were  correct 
in  vivo,  one  would  have  anticipated  that  during  these  last  five  years  the 
millions  of  young  people  smoking  marijuana  would  have  shown  increased 
incidence    of    infections.    At    colleges,    where    marijuana    use    has    been    docu- 
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miented  to  include  over  50%  of  the  population,  one  would  surely  expect  the 
use  of  the  health  services  to  have  shown  a  significant  increase.  No  such 
increase  has  been  reported.  This  lack  of  clinical  evidence  to  support  the 
decrease  in  immune  capacity  is  particularly  striking  when  one  considers  how 
marijuana  is  used.  The  ritual  of  passing  a  joint  from  mouth  to  mouth 
should  be  good  a  way  of  spreading  infections  as  anyone  could  devise.  Were 
effective  immune  responses  interfered  with,  clinicians  should  have  been 
seeing  a  virtual  deluge  of  infections,  which  is  not  so.  Many  researchers  would 
themselves  call  attention  to  so  obvious  a  discrepancy  between  the  actual 
•events  and  the  logical  suppositions  implied  by  the  research,  but  Dr.  Nahas 
has  not  chosen  to  do  so.  Again,  I  must  say  that  behavior  of  the  researcher 
does  not  affect  the  research,  but  the  problems  with  the  research  itself,  as 
well  as  Dr.  Nahas'  departures  from  usual  ethical  and  scientific  standards, 
make  it  especially  important  for  both  the  lay  and  scientific  communities 
to  wait  for  replication  before  accepting  these   findings. 

G.   Other  possible  questions 

This  memorandum  is  intended  as  a  discussion  of  possible  defects  in  the 
study  which  might  affect  the  validity  of  the  results.  It  is  certainly  not 
■exhustive  and  additional,  better  structured  research  will  be  needed  to  sub- 
stantiate or  corroborate  the  claims. 

A  lease  of  concren  not  covered  in  detail  herein,  but  which  deserve  attention 
include : 

i 1  i  Are  these  purported  findings  inconsistent  with  Nahas'  findings,  indicated 
as  footnote  No.  1,  in  Nature  that  THC  increase  immunological  responses  in 
mice? 

(2)  Does  reduced  lymphocyte  activity  necessarily  mean  reduced  immunolog- 
ical response?  What  about  protection  from  humoral  antibodies? 

(3)  Could  the  reduced  reactivity  of  lymphocytes  be  caused  by  foreign  tissue 
rejection,  allergic  responses  or  autoimmune  reactions? 

(4)  Are  the  results  of  in  vitro  (tissue  culture)  studies  often  different  from 
results  of  in  vivo  studies? 

III.    THE    MARIJUANA    COMMISSION    RECOMMENDATIONS 

Dr.  Nahas  concluded  that  his  research  should  cause  "a  thorough  reappraisal 
of  the  findings  of  the  National  Commission  on  Marijuana."  He  apparently 
thought  the  Marijuana  Commission's  unanimous  recommendation  for  remov- 
ing criminal  penalties  for  private  use  was  based  on  a  finding  that  marijuana 
is  harmless.  That  is  incorrect.  No  drug  is  harmless,  but  the  Commission  con- 
cluded that :  "marijuana's  relative  potential  for  harm  to  the  vast  majority 
of  individual  users  and  its  actual  impact  on  society  does  not  justify  a  social 
policy  designed  to  seek  out  and  firmly  punish  those  who  use  it." x 

And  again :  ".  .  .  we  believe  that  the  criminal  law  is  too  harsh  a  tool  to  apply 
to  personal  possession  even  in  the  effort  to  discourage  use.  It  implies  an  over- 
whelming indictment  of  the  behavior  which  we  believe  is  not  appropriate. 
The  actual  and  potential  harm  of  use  of  the  drug  is  not  great  enough  to 
justify  intrusion  by  the  criminal  law  into  private  behavior,  a  step  which  our 
society  takes  only  with  the  greatest  reluctance."2 

Have  these  latest  reports  altered  this  position?  Commission  Vice-Chairman 
Dr.  Dana  Farnsworth  says  "NO"  : 

"In  any  case,  nothing  in  the  report  or  the  press  release  alters  the  significance 
of  the  data  and  recommendations  contained  in  the  two  reports  of  the  National 
Commission  on  Marijuana  and  Drug  Abuse.  Any  and  all  serious  and  accurate 
research  work  done  on  the  physiological  and  psychological  effects  of  cannabis 
should  lie  considered  thoughtfully.  Neither  the  article  or  the  press  release 
makes  the  Commission's  recommendations  out  of  date  or  inappropriate." 

rv.  CONCLUSION 

This  latest  Nahas  study  should  be  examined  by  other  researchers  and  an 
-Attempt  should  be  made  to  replicate  the  findings.  We  are  told  that  the  Na- 
tional Institute  of  Mental  Health  is  currently  undertaking  these  steps. 


1  Marijuana :  A  Signal  of  Misunderstanding,  p.  130 

2  Marijuana:  A  Signal  of  Misunderstanding,  p.  140. 
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Without  additional  substantiation,  the  claims  made  by  Dr.  Nahas  appear 
highly  speculative.  They  should  not  been  reported  as  fact  by  the  press.  The 
public  has  once  again  been  subjected  to  the  political  use  of  purported  scien- 
tific research  by  a  man  whose  moral  fervor  shows  clearly  through  his  scientific 

guise. 

University  of  Chicago  Professor  Dr.  Daniel  X.  Freedom,  has  noted  the 
tendency  of  "experts"  to  "lend  their  fragmentary  findings  to  various  social 
movements  and  attempt  to  influence  public  behavior  with  premature  publi- 
cations."8 He  reports,  with  tongue  in  cheek,  "we  have  seen  that  if  a  molecule 
produces  pleasure,  the  Lord  will  punish  the  consumer  with  a  dubious  ortho- 
pedic disease   known  as  'fractured  chromosomes.'" 

Dr.  Gabriel  Nahas,  with  this  latest  report,  contributes  immeasurably  to  the 
misinformation  and  fears  surrounding  marijuana  use.  In  light  of  the  over- 
whelming evidence'  which  contradicts  these  claims,  the  Xahas  study  should 
have  been  met  with  cautious  scepticism.  One  man's  fanatical  hinge  cannot 
he  allowed  to  obfuscate  the  serious  research  efforts  concerning  the  effe*  ;  - 
of  marijuana. 
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[For  p.m.  release  Friday,  January  25] 

A  Columbia  University  study  shows  that  habitual  marihuana  smoking 
weakens  the  body's  immune  defenses  against  disease  and  inhibits  the  division 
of  cells  that  specialize  in  these  defenses.  The  findings  represent  the  first  direct 
evidence  of  cellular  damage  from  marihuana  in  man. 

The  study  was  undertaken  to  observe  the  behavior  of  certain  white  blood 
cells — mobile  defenders  against  invading  viruses — in  samples  of  venous  blood 
taken  from  chronic  marihuana  smokers.  It  measured  the  ability  of  these  white 
cells,  T  lymphocytes,  to  respond  to  the  addition  in  the  test  tube  of  foreign 
substances. 

Besides  the  T  lymphocytes,  which  are  helieved  to  specialize  in  hunting  down 
and  absorbing  invading  viruses  and  viruslike  particles,  the  body's  immune  sys- 
tem maintains  defenses  against  bacteria  with  another  group  of  cells  called  the 
B  lymphocytes.  The  T  group  of  lymphocytes  may  be  instrumental  in  preventing 
viruses  from  causing  cancer. 

The  Columbia  study,  carried  out  by  a  quartet  of  researchers  in  the  Depart- 
ments of  Anesthesiology,  Surgery  and  Pediatrics  of  the  College  of  Physicians 
and  Surgeons,  or  P&S,  compared  the  T  cells  of  51  marihuana  smokers  with 
those  of  a  control  group  of  81  healthy  volunteers.  Groups  of  patients  with 
cancer,  uremic  poisoning  and  recent  kidney  transplants  were  drawn  into  the 
study   to  gain   additional  frames  of   reference. 

"For  a  long  time,  educators  and  legislators  have  wanted  hard  facts  about 
biological  damage  from  long-term  usage  of  this  drug."  commented  Dr.  Gabriel 
Nahas.  research  professor  of  anesthesiology  and  head  of  the  team.  "Now  we  are 
in  a  position  to  start  supplying  them  with  such  facts." 


:l  From    tlif    American    Federation    for    Clinical    Research    Symposium    on    Drug   Abuse, 
presented  at  the  Annual  Meeting  in  Atlantic  City,  N.J.,  May  1,  1971. 
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Dr.  Nahas  and  his  colleagues,  Drs.  Nicole  Suciu-Foca,  Jean  Pierre  Annand 
and  Akira  Morishima,  tested  venous  blood  samples  of  young  smokers  from  16 
1o  35  .veins  of  age  who  had  been  smoking  either  marihuana  or  hashish  at  least 
once  a  week  for  more  than  one  year.  The  median  age  of  the  smokers  was  22, 
half  the  median  age  of  the  control  group.  The  marihuana  smokers  maintained 
that  they  did  not  use  any  other  mind-altering  drugs.  They  drank  alcoholic 
beverages  and  smoked  cigarettes,  as  did  the  members  of  the  control  group. 

The  P&S  scientists  utilized  a  standard  mixed  lymphocyte  culture  test  and 
a  test  with  PHA,  a  plant  protein  that  induces  lymphocytes  to  enlarge  and  to  re- 
produce. The  responsiveness  of  a  subject's  lymphocytes  to  PHA  reflects  the 
capability  of  his  immune  defenses.  The  rate  of  reproduction  of  these  cells  can 
be  measured  by  tagging  their  DNA  with  a  radioactive  label  and  then  measur- 
ing the  blood  sample  for  additional  radioactivity. 

The  P&S  team  found  that  "the  ability  of  the  T  lymphocytes  from  marihuana 
smokers  to  undergo  blast  transformation  (division  of  the  cell  nucleus)  was 
40  per  cent  less  than  that  of  a  control  group,  made  up  of  older  individuals." 

"The  difference  would  be  more  marked  if  the  control  group  were  of  the  same 
age,"  Dr.  Nahas  remarked.  "The  immune  response  of  white  blood  cells  is  known 
to  decrease  with  age." 

The  immune  response  of  marihuana  smokers  was  inhibited  to  about  the 
same  degree  as  that  of  patients  with  a  regionally  spread  tumor,  the  scientists 
noted  in  their  report,  which  will  appear  in  the  February  1  issue  of  the  journal 
Science. 

"We  don't  know  yet  the  mechanism  responsible  for  this  inhibition,*'  Dr. 
Nahas  said.  "Possibly  it  is  connected  with  the  tendency  of  tetrahydrocannabinol 
(the  active  ingredient  of  marihuana,  THC  for  short)  to  inhibit  DNA  repro- 
duction." 

The  decrease  of  DNA  synthesis  in  T  cells  from  marihuana  users  was  observed 
by  Dr.  Morishima  in  the  build-up  period  between  cell  divisions,  when  the  DNA 
content  of  a  cell  nucleus  is  normally  expected  to  double. 

Dr.  Morishima  also  observed  an  increased  incidence  of  broken  chromosomes 
in  the  T  cells  taken  from  marihuana  smokers.  He  also  found  a  marked  increase 
in  the  number  of  micronuclei.  A  micronucleus  contains  less  than  a  half  of  the 
normal  complement  of  chromosomes,  and  its  presence  indicates  a  breakdown  of 
normal  cell  reproduction. 

Judging  from  these  abnormal  cell  divisions,  the  Columbia  report  states,  there 
may  be  a  lag  in  the  separation  of  daughter  chromosomes  during  cell  division. 
This  phenomenon,  called  anaphase  lag.  combined  with  chromosome  breakage, 
may  lead  to  increased  attrition  of  white  blood  cells  and  consequently  to  weak- 
ened resistance  to  invading  organisms. 

The  new  biochemical  evidence  of  the  untoward  effects  of  THC  on  cell  behavior 
has  led  Dr.  Nahas  to  call  for  a  thorough  reappraisal  of  the  findings  of  the  Na- 
tional Commission  of  Marihuana. 

"The  medical  profession  should  not  accept  those  recommendations  of  the  com- 
mission which  might  lead  to  marihuana  legalization  without  further  analysis 
of  all  the  facts,  especially  those  that  are  now  being  collected  by  researchers  on 
a  molecular  level,"  Dr.  Nahas  declared  in  an  appeal  written  for  this  month's 
(January)  issue  of  the  Bulletin  of  the  New  York  Academy  of  Medicine. 

Furthermore,  says  Dr.  Nahas.  "we  have  observed  that  marihuana  products 
accumulate  in  the  germ  cells  of  the  testes  and  ovaries.  It  is  therefore  most 
urgent  to  find  out  to  what  extent  long-term  marihuana  use  will  impair  the 
genetic  equilibrium  and  the  DNA  metabolism  of  these  dividing  germ  cells  and 
possibly  affect  adversely  the  offspring  of  the  marihuana  user." 

In  addition  to  his  clinical  research  at  P&S.  Dr.  Nahas  has  conducted  extensive 
field  investigations  in  areas  of  chronic  marihuana  use  in  Africa  and  Asia. 


Inhibition  of  Cellular  Mediated  Immunity  in  Marihuana  Smokers 

Abstract.  The  cellular  mediated  immunity  of  51  young  chronic  marihuana 
smokers,  as  evaluated  by  the  lymphocyte  response  in  vitro  to  allogeneic  celU 
and  to  phytohemagglutinin,  was  significantly  decreased  and  similar  to  that  of 
patients  in  whom  impairment  of  T  (thymus  derived)  cell  immunity  is  known  to 
occur.  This  inhibition  of  blastogenesis  might  be  related  to  an  impairment  of 
DXA  synthesis. 
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Tt  has  been  previously  reported   (/)  tii.it  delta-9-tetrahydrocannabinol    ( '- 

TUG),  a  psychoactive  substance  of  Cannabis,  when  administered  to  rodents 
alters  their  cellular  mediated  immune  responsiveness,  and  it  was  suggested  that 
similar  changes  might  also  occur  in  man.  Tn  our  study  the  mixed  lymphocyte 
culture  (MLC)  and  phvtohemaglutinin  (PHA)  responsiveness  of  f>l  marihuana 
smokers,  16  to  35  years  old  (median  age  22),  were  studied.  Only  subjects  who 
had  used  Canvahis  products  (at  the  exclusion  of  other  drugs)  at  least  once  a 
sveefe  (average  four  times  a  week)  for  at  least  1  year  (average  4  years)  were 
selected  for  this  investigation. 

Eighty-one  healthy  volunteers,  20  to  72  years  of  age  (median  age  44)  were 
nved  as  controls.  Purified  lymphocyte  suspensions  were  prepared  from  fresh 
samples  of  venous  blood  by  the  Ficoll  Isopaque  density  gradient  method  (3-). 
A  microculture  system  was  used  for  screening  of  cellular  responsiveness  (3). 
For  the  MLC  test,  1  X  105  responding  cells  were  incubated,  per  well,  with  2 
X  10:'  stimulating  cells  pooled  from  a  panel  of  ten  donors,  phenotypically  dif- 
ferent [allogeneic  cells  in  which  25  different  HL-A  specificities  were  represented 

For  the  PHA  test,  2  X  105  responding  cells  were  incubated  per  well  with 
1  __g  of  purified  PITA.  The  medium  used  was  RPMI  1640  with  penicillin,  strep- 
tomycin, and  glutamine,  to  which  25  percent  autologous  serum  was  added. 

TABLE  1.  COMPARATIVE  CELLULAR  MEDIATED  IMMUNITY  OF  NORMAL  SUBJECTS,  MARIHUANA  SMOKERS,  AND 
PATIENTS  WITH  IMPAIRMENT  OF  T  CELL  IMMUNITY.  THE  IN  VITRO  BLASTOGENIC  RESPONSE  OF  LYMPHOCYTES 
WAS  STUDIED  BY  THE  MLC  AND  THE  PHA  TESTS.  THE  INCORPORATION  RATE  OF  [3H]THYMIDINE  OF  THE  T  LYM- 
PHOCYTESIS  GIVEN  IN  COUNTS  PER  MINUTEiTHE  STANDARD  ERROR 


MLC 


PHA 


!  ubjects 


Number 
tested 

pHjThymidine 
incorporated 
(count/min) 

Number 
tested 

pH|Thymidine 
incorporated 
(count/min) 

81 

16 
23 
21 
26 

26,  400±200 

14,  894±792 
15.816±420 

8.  968±459 
12,  001±272 
12.307±357 

15,  679±499 

81 

16 
23 
21 

23,250±210 

17,501±124 
13,345±540 
10,516±580 

24 

34 

51 

13,779±169 

Normal  controls 

Cancer  patients: 
Primary  tumors 
Regional  spread. 
Distant  spread.. 

Uremic  patients 

Transplant  patients  l 
Marihuana  smokers  2 


1  After  1  to  4  years  of  immunosuppressive  therapy. 
At  least  1  year,  at  least  once  a  week;  no  other  drug  taken. 


Results  are  summarized  in  Table  2  and  compared  with  data  obtained  in  60 
patients  with  cancer,  20  patients  with  uremia,  and  24  renal  allograft  recipients 
with  iatrogenically  induced  immunosuppression.  The  mean  values  registered  in 
the  group  of  marihuana  users  were  significantly  lower  than  those  of  the  normal, 
but  much  older,  control  group.  Since  an  inverse  correlation  exists  between 
cellular  immunity,  as  reflected  by  in  vitro  lymphocyte  blastogenesis  and  againg 
(7 1.  results  obtained  in  the  group  of  marihuana  smokers  may  he  interpreted  as 
being  indicative  of  cellular  hyporesponsiveness.  Supporting  this  conclusion  is 
the  clove  similarity  between  the  depressed  MLC  and  PHA  responsiveness  of 
marihuana  users  and  that  of  cancer  (6).  uremia  (7),  and  immunosuppressed 
transplant  patients  in  who  impairment  of  T  (thymus  derived)  cell  immunity 
is  known  to  occur.  Furthermore,  we  observed  that  in  vitro  inhibition  of  PIIA- 
induced  blastogenesis  of  normal  human  lymphocytes  started  with  1.6 — M  THC 
and   was  complete  with  20__M. 

The  major  psychologically  active  constituent  of  Cannabis  sativa  is  — '-THC. 
This  substance,  as  well  as  its  metabolites,  is  Insoluble  in  H.,0.  but  is  very  fat 
soluble,  and  has  a  half-life  of  several  days  in  tissues  where  it  might  exert  a 
cumulative  and  pharmacological  effect  (8).  Such  an  effect  might  he  related  in 
a  still  unknown  way  to  the  depressed  cellular  immune  response  in  vitro  of 
chronic  marihuana  smokers.  The  effect  of  TIIC  on  adrenergic  receptors  (.9) 
might  also  play  a  role  in  its  immunosuppressive  activity,  as  was  suggested  for 
other  drugs  administered  continuously  over  a  long  period    (10). 

This  inhibition  of  blastogenesis  might  result  from  an  impairment  of  DXA 
synthesis.  One  of  us  (A.M.)  sampled  lymphocytes  from  four  marihuana 
smokers,  cultivated  the  cells  for  72  hours,  and  then  observed  a  decreased  mini- 
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ber  of  cells  during  the  period  of  DNA  synthesis  (S  period  of  the  cell  cycle). 
There  was  also  an  increased  incidence  of  chromosomal  breakages,  such  ;is  that 
observed  by  others  (11),  and  an  increase  in  the  prevalence  of  micronuclei.  Since 
it  has  been  shown  that  lymphocytes  of  normal  individuals  will  undergo  three 
or  four  divisional  cycles  during  72  hours  of  culture  (12),  the  observed  micro- 
nuclei  might  indicate  that  there  is  an  increased  anaphase  lag  with  or  without 
chromosomal  breakage  during  the  preceding  cell  divisions  in  vitro.  Anaphase 
lag,  formation  of  hypodiploid  cells,  and  alternations  of  DNA  content  were  also 
observed  in  cultures  of  human  lung  explants  exposed  to  marihuana  smoke  (13). 

Tetrahydrocannabinol  in  3  to  9 M  concentration  inhibits  the  growth  of  tetra- 

hymena  by  reducing  DNA  and  UNA  synthesis  (H). 

Further  studies  are  required  to  elucidate  the  exact  mechanism  by  which 
marihuana  products  might  affect  DNA  synthesis  and  the  genetic  ecpiilibrium  of 
T  (thymus  derived)  lymphocyte  population. 

Gabriel  G.  Nahas 
Nicole  Suciu-Foca 
Jean-Pierke  Aemand 
Akira  Morishima 
Departments  of  Anesthesiology, 
Surgery,  and  Pediatrics, 
College  of  Physicians  &  Surgeons  of 
Columbia  University,  New  York  10032 
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Harvard  School  of  Public  Health, 
Department  of  Behavioral  Sciences, 

Boston,  Mass.,  February  25,  197/f. 
Mr.  R.  Keith  Stroup, 
Director,  NORML, 
Washington,  D.C. 

Dear  Keith  :  My  reaction  to  the  article  in  Science  by  Nahas  and  Associates 
(2/1/74)    is  that  it  is  too  technical  for  me  to  understand  and  that  criticism 
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from  other  specialists  in  immunology  and  related  studios  should  be  awaited. 
Prom  the  tenor  of  the  inferences  made  in  the  press  release  issued  prior  to  pub- 
lication of  the  article,  l  Cear  thai  the  generalizations  may  be  considerably  more 
sweeping  than  the  facts  warrant. 

In  any  case,  nothing  in  the  report  or  the  press  release  alters  the  significance 
of  the  data  and  recommendations  contained  in  the  two  reports  of  the  National 
Commission  on  .Marihuana  and  Drug  Abuse.  Any  and  all  serious  and  accurate 
research  work  done  on  the  physiological  and  psychological  effects  of  cannabis 
should  be  considered  thoughtfully.  .Neither  the  article  or  the  press  release  makes 
the  Commission's  recommendations  out  of  date  or  inappropriate. 

Warm  personal  regards, 

Sincerely  yours, 

Dana  L.  Farxsworth,  M.D., 

Consultant  on  Psychiatry. 

Columbia  University, 
New  York,  X.Y.,  February  25,  1974. 
Mr.  R.  Keith  Stkoip. 
Director,  National  Organization  for  the 

Reform  of  Marijuana  Laws, 
Washington,  B.C. 

Dear  Mr.  Stboup:  We  have  received  your  letter  of  February  eighth  concern- 
ing the  recently  announced  findings  of  Dr.  Gabriel  Nahas  and  his  co-workers 
on  the  effects  of  tetrahydrocannabinol  on  bodily  defenses  against  disease. 

The  community  of  scholars  which  is  a  University  traditionally  expresses  no 
collective  opinion  about  matters  under  scholarly  investigation,  and  we  intend 
to  keep  to  that  tradition  in  the  matter  of  Dr.  Nahas'  report.  To  do  otherwise 
would  be  highly  destructive  of  one  of  the  basic  requirements  of  academic 
freedom. 

Supporting  the  right  of  a  scholar  to  publicize  his  findings  entails  the  ob- 
vious risk  that  on  occasion  misinformation  will  be  disseminated.  In  the  same 
fashion  our  principles  of  due  process  entail  the  risk  that  a  guilty  person  may 
go  free  occasionally.  In  both  instances,  we  accept  the  risk  because  the  freedom 
or  right  is  so  important  to  us. 

You  are  probably  aware  that  certain  faculty  members  of  two  of  the  most 
prestigious  universities  in  the  country  are  currently  questioning  whether  there 
is  genetic  equivalence  between  white  and  black  people.  The  implications  of  this 
question  are  personally  repugnant  to  me  as  well  as  to  numerous  other  scholars, 
yet  neither  university  would  countenance  any  attempt  to  silence  the  indi- 
viduals in  question.  In  time,  scholars  throughout  the  world  will  discover  per- 
tinent evidence  to  support  or  refute  the  positions  now  being  discussed.  Dr. 
Nahas  and  his  group  will  be  accorded  the  same  scrutiny  by  disinterested  and 
objective  resea rchers. 

Some  years  ago.  considerable  publicity  was  given  to  reports  that  LSD  caused 
chromosomal  breakage,  with  the  implication  that  users  would  be  parents  of 
congenitally  defective  children.  Because  such  findings  could  be  confirmed  by  so 
few  investigators  and  because  the  significance  of  the  finding  was  at  best  so 
problematical,  the  allegation  is  given  little  credence  today.  It  is  true  that  re- 
futations and  retractions  commonly  receive  much  less  publicity  than  the  orig- 
inal statements,  but  this  state  of  affairs  reflects  routine  policy  of  the  com- 
munications media.  It  is  not  our  policy  and  it  is  certainly  not  the  policy  of  the 
scientific  community.  Toppling  a  widely  held  erroneous  belief  is  one  of  the 
things  every  scientist    hopes  to  achieve. 

To  respond  to  some  of  your  specific  statements  and  questions,  let  me  say 
flrst  that  Dr.  Nahas'  membership  on  our  faculty  is  a  matter  of  public  record. 
Without  specific  authorization,  no  faculty  member  can  speak  for  the  University. 
Dr.  Nahas  speaks  for  himself,  not  for  the  University.  The  coupling  in  the  public 
mind  of  Dr.  Nahas*  statements  with  the  University's  prestige  is  inevitable  and, 
to  us.  unavoidable. 

Whether  a  press  conference  is  to  be  called  to  announce  findings  is  a  matter 
left  to  the  discretion  of  individual  faculty  members.  The  various  funding 
sour."  s  for  the  Nahas  study  are  cited  in  Item  15  of  the  bibliography  of  his 
article  in  Sci<  nee. 
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The  University  will  not  endorse  or  otherwise  comment  on  Dr.  Nahas'  findings. 
It  also  neither  endorses  or  rejects  the  recommendations  of  the  National  Com- 
mission on  Marijuana  and  Drug  Abuse.  Such  advocative  activity  is  not  con- 
sonant with  our  concept  of  the  University's  proper  function.  Individual  members 
of  our  faculty  are  free  to  act  as  they  wish  under  their  own  professional  con- 
straints. They  may  qualify  or  criticize  any  of  the  aforementioned  findings  and 
recommendations;  and  it  is  in  the  nature  of  our  activity  that  both  sides  of  the 
discussion  will  be  represented  here.  The  University  does  not,  however,  shape 
public  attitudes  on  controversial  topics.  That  comes  in  the  public  reaction  to 
the  research  and  other  activities  of  uor  faculty.  We  are  obliged  to  protect 
the  integrity  of  such  work  even  when  we  disagree  with  it. 
Sincerely, 

William  J.  McGill,  President. 

Harvard  University, 
The  Biological  Laboratories, 
Cambridge,  Mass.,  February  l!h  197/f. 
Mr.  Keith  Stroup, 
NORML, 
Washington,  D.C. 

Dear  Mr.  Stroup  ;  I'm  writing  this  letter  to  reiterate  what  I  said  to  you 
over  the  phone  with  respect  to  the  article  in  Science  by  G.  Nahas,  et  al.  (Science 
1  s:;  :4l «).  1974).  I  would  like  to  confine  my  comment  only  to  the  scientific  merit 
of  the  publication  which  claims  to  have  shown  an  inhibition  of  cell-mediated 
immunity  in  marijuana  smokers. 

The  first  thing  that  strikes  the  eye  of  anyone  that  works  with  mixed  lympho- 
cyte cultures  is  the  fact  that  the  data  given  in  Table  1  shows  an  extremely  low 
standard  error.  In  other  words,  the  variation  from  experiment  to  experiment 
reported  seems  abnormally  low.  Since  it's  not  possible  to  tell  exactly  how  this 
came  about  1  would  suspect  that  the  individual  replicated  each  experiment 
many,  many  times  and  got  an  artificially  low  standard  error  because  of  this. 
This  is  a  statistical,  artifact  if  such  is  the  case.  The  data  should  have  been  ex- 
pressed in  terms  of  standard  deviation. 

Also,  there  is  no  statistical  analysis  of  the  difference  between  the  various 
groups.  For  example,  is  the  difference  between  the  mean  for  normal  controls 
and  marijuana  smokers  statistically  significant  either  for  the  mixed  lymphocyte 
culture  activity  or  for  the  phytohemaglutinin  response?  This  is  not  given  in  the 
paper.  My  own  guess,  and  it  is  only  a  guess,  is  that  these  differences  would  not 
be  significant.  Everyone  who  works  with  mixed  lymphocyte  cultures  knows  they 
vary  greatly  from  time  to  time  and  differences  of  this  magnitude  generally 
would  not  be  considered  very  significant.  But  I  would  have  to  have  access  to 
their  raw  data  in  order  to  conclude  this  with  any  degree  of  certainty. 

Another  criticism  that  can  be  made  of  the  study  is  that  it  is  not  clear  that 
the  control  group  was  carefully  matched  with  the  experimental  group  for  age. 
sex,  or  smoking  habits.  The  latter  could  contribute  significantly  if  the  marijuana 
sm  ikers  also  smoked  more  cigarettes  and  nicotine  itself  would  suppress  the 
cell-mediated  immunity.  But  all  these  arguments  aside,  no  experiment  of  this 
sort  is  believable  until  firstly,  it  is  replicated  in  other  labs,  and  secondly,  and 
more  importantly,  experiments  are  done  to  evaluate  the  effect  of  tetrahydro- 
cannabinol on  various  in  vitro  immune  systems  at  concentrations  within  the 
physiological  range.  This  may  be  technically  somewhat  difficult  because  tetra- 
hydrocannabinol is  not  soluble  in  water,  but  this  could  probably  be  gotten 
around.  Before  the  experimenters  claim  that  they  have  shown  marijuana  to 
cause  defects  in  cell-mediated  immunity,  they  should  be  able  to  demonstrate  a 
clear  In  vitro  effect  of  tetrahydrocannabinol  on  mixed  lymphocyte  eulture, 
phytohemaglutinin  responsiveness  and  responsiveness  to  an  antigen  such  as 
tuberculin  totally  in  vitro  and  with  a  reasonable  dose  response  kinetics  <  in 
other  words,  increasing  suppression  with  increasing  dose).  Such  experiments 
would   not   prove  that  marijuana   reduced   resistance   to   infectious  in 

chronic  users,  but  it  would  be  reasonable  evidence  for  eoncern  until  the  ques- 
tions I  have  raised  are  answered  and  until  the  study  is  repeated. 
Sincerely  yours, 

Thomas  (J.  Wegmann, 
Associate  Professor.  Biology. 
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From  the  Desk  of  Vera  Rubin 

Various  lurid  myths  about  marihuana  are  Being  exorcised  by  serious  research, 
but  this  is  a  slow  process,  given  the  urge  to  sensationalism.  The  Jamaican  study 
of  long-term  chronic  ganja  smokers  found  no  deleterious  effects  that  could  be 
attributed  to  cannabis.  The  potency  of  ganja  (marihuana)  normally  smoked  in 
Jamacia  is  much  higher  than  that  of  "pot"  and  the  frequency  and  duration  of 
ganja  smoking  is  i'ar  greater  than  in  the  U.S.  There  was  no  difference  in  the 
incidence  of  disease  and  no  "adverse  effects"  were  reported  for  the  offspring 
of  smokers.  Ganja  teas  and  tonics  have  been  taken  by  the  rural  population  for 
the  past  fifty  years— from  infancy  to  old  age,  for  medical  and  energizing  pur- 
poses. Life  expectancy  in  Jamaica  has  increased  dramatically  during  this  period 
and  there  is  no  indication  that  resistance  to  disease  has  declined  as  a  result 
of  marijuana. 

Medical  studies  underway  in  Czechoslovakia  for  over  twenty  years,  have 
established  the  antibiotic  as  well  as  analgestic  properties  of  cannabis;  qualities 
thai  have  been  understood  since  ancient  times  in  many  parts  of  the  world. 
Modern  medicine  is  beginning  to  catch  up  with  folk  medicine.  We  need  to  re- 
fine research  methodology  and  to  slough  off  sensational  stereotypes  that  result 
from  questionable  research  methods. 


"Wasiiingtoxian  Center  for  Addictions, 

Boston,  Mass.,  February  7,  J97/f. 

Dr.  Gabriel  Nahas'  research  presents  serious  ethical  and  scientific  problems. 
First  and  foremost,  it  is  essential  that  no  significant  research  be  dismissed  be- 
cause of  the  credentials  or  bias  of  the  researcher.  Hence,  Dr.  Nahas'  work 
(i  eives  careful  consideration.  However,  it  is  also  essential  that  the  position 
of  the  observer  as  a  human  being  or  a  scientist  be  known  and  be  taken  into 
account,  at  least  until  new  work  is  carefully  validated.  For  instance,  it  would 
be  worth  knowing  whether  startling  new  work  proving  the  existence  of  God 
was  done  by  a  Jesuit  or  an  atheist.  Similarly,  if  the  man  who  announced  the 
successful  harnessing  of  usion  was  known  to  he  a  tailor  rather  than  a  nuclear 
physicist,  one  would  expect  the  average  person  to  be  skeptical  until  consider- 
able checking  of  the  work  had  been  done  by  more  usual  authorities.  Thus,  it 
would  seem  to  me  of  importance  that,  until  Dr.  Nahas'  work  is  replicated  by 
objective  scientists,  his  long-held  conviction,  prior  to  this  research,  that  mari- 
huana is  a  powerfully  dangerous  drug  be  mentioned.  His  conviction  has  gone 
beyond  simple  prejudice.  His  concern  about  marihuana  has  led  him  to  take 
the  stump  and  testify  before  as  many  legislators  as  would  hear  him  that  crim- 
inal penalties  against  marihuana  not  be  reduced  or  changed;  The  fervidity  of 
his  concern  has  gone  beyond  almost  all  other  scientists,  judges,  policemen,  and 
Legislators.  It  seems  to  me  ethically  desirable  that  his  position  on  this  matter 
lie  well  known  when  his  research  is  considered.  This  is  necessary  because  the 
possibility  of  experimentor  bias  affecting  experimental  result  is  a  general  prob- 
lem of  science,   and  most  scientists  are  vigilant   to  thai    possibility. 

On  scientific  grounds,  there  are  two  problems  with  Dr.  Nahas'  work.  First, 
the  whole  issue  of  the  DXA  metabolism  and  the  genetic  equilibrium  and  how 
to  know  when  it  is  affected  i<  one  which  1  do  not  know  enough  to  consider, 
although  I  gather  that  Dr.  Nahas'  pronouncements  in  this  area  must  be  con- 
sidered highly  speculative.  Second,  however,  and  an  area  in  which  I  have  con- 
siderable experience,  is  the  discrepancy  between  his  research  findings  and  the 
findings  of  clinicians  working  with  young  people.  If  his  in  vitro  findings  about 
tbi'  loss  of  immune  capacity  were  correct  in  vivo,  one  would  have  anticipated 
that  during  these  las*  five  years  the  millions  of  young  people  smoking  mari- 
huana would  have  shown  increased  incidence  of  infections.  At  colleges,  wb 
marihuana  use  has  been  documented  include  over  50$  of  the  population,  one 
would  surely  expect  the  use  of  the  health  services  to  have  shown  a  significant 
increase.  No  such  increase  has  been  reported.  This  lack  of  clinical  evidence  to 
support  the  decrease  in  immune  capacity  is  particularly  striking  when  one 
considers  how  marihuana  is  used.  The  ritual  of  passing  a  joint  from  mouth 
to  mouth  should  lie  as  good  ;i  way  of  spreading  infections  as  anyone  could  de- 
vise.  Were  effective  immune  responses  interfered  with,  clinicians  should  have 
been  seeing  themselves  call  attention  to  so  obvious  a  discrepancy  between  the 
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actual  events  and  the  logical  suppositions  implied  by  the  research,  hut  Dr. 
Nahas  has  not  chosen  to  do  so.  Again,  I  must  say  that  the  behavior  of  the 
researcher  does  not  affect  the  research,  but  the  problems  with  the  research 
itself,  as  well  as  Dr.  Nahas'  departures  from  usual  ethical  and  scientific  stand- 
ards, make  it  especially  important  for  both  the  lay  and  scientific  communities 
to  wait  for  replication  before  accepting  these  findings. 

Norman  Zinberg.  M.D., 

Chief  of  Psychiatry. 

Haight-Ashbury  Free  Medical  Clinic, 

San  Francisco,  Calif.,  February  12,  191  J/. 
R.  Keith  Stroup, 

Director,  National  Organization  for  the  Reform  of  Marijuana  Laws, 
Washington,  B.C. 

Dear  Keith  :  Thank  you  for  your  phone  call  and  material  on  the  Nahas  study 
claiming  increased  susceptibility  of  marijuana  smokers  to  infectious  diseases. 
I  am  circulating  the  report  and  related  materials  to  my  colleagues  at  both  the 
Haight-Ashbury  Free  Medical  Clinic  and  at  the  West  Coast  Polydrug  Abuse 
Project. 

I  agree  that  Dr.  Nahas  has  used  this  study  to  achieve  his  own  anti-marijuana 
political  goals  and  I  hope  your  release  will  help  counteract  the  damage  he  has 
caused.  The  study  is  weak  in  several  respects;  but  the  area  that  was  most 
striking  to  me  as  a  toxicologist  was  his  claim  that  the  51  marijuana  smokers- 
with  a  median  age  of  22  which  he  studied  had  used  cannabis  products  exclu- 
sively and  did  not  use  any  other  drugs.  In  his  press  release,  however,  he  stated 
that  the  marijuana  smokers  '•maintained"  that  they  did  not  use  any  other 
mind-altering  drugs  although  they  drank  alcohol  and  smoked  cigarettes.  It  is 
well  known  that  alcohol  is  a  mind-altering  drug  and  a  potent  sedative-hypnotic. 
In  fact  the  National  Commission  on  Marijuana  and  Drug  Abuse  claims  it  to 
be  the  number  one  drug  problem  in  the  United  States,  producing  far  more 
problems  than  marijuana.  It  is  also  well  known  that  nicotine  is  a  minor 
stimulant  and  a  mind-altering  drug.  Numerous  toxicological  studies  have  been 
published  on  far  sounder  scientific  grounds  than  the  Nahas  study  documenting 
the  toxicity  of  both  alcohol  and  cigarettes.  For  example,  recently  it  was  deter- 
mined that  heavy  cigarette  smoking  during  pregnancy  caused  an  increase  in 
prematurity  by  weight. 

There  is  no  way  that  Nahas  could  attribute  the  findings  in  his  study  to 
cannabis  alone  rather  than  alcohol,  nicotine,  or  possibly  even  caffeine  which  I 
would  speculate  that  the  subjects  used.  By  deliberately  stating  that  the  sub- 
jects used  no  mind-altering  durgs,  Nahas  was  both  misleading  and  dishonest  in 
his  toxicological  interpretations.  It  stretches  scientific  credibility  as  to  how  he 
could  ascribe  the  findings  to  cannabis  alone. 

I  also  question  why  he  used  a  control  group  with  a  median  age  of  44  when 
his  study  group  had  a  median  age  of  22.  This  is  no  control  group  at  all  and 
also  sheds  doubt  on  his  findings. 

Finally,  even  if  the  toxicological  findings  were  correct,  the  subsequent  claim 
that  marijuana  should  continue  to  be  criminalized  or  that  the  National  Commis- 
sion of  Marijuana  and  Drug  Abuse  study  was  inaccurate  is  also  politically 
motivated,  dishonest  and  a  corruption  of  science.  For  example,  almost  daily 
toxicological  reports  of  the  negative  consequences  of  heavy  alcohol,  tobacco  and 
caffeine  consumption  are  published  in  a  vareity  of  scientific  journals.  Never 
does  the  scientist  who  publishes  such  studies  then  claim  for  example  that  just 
because  a  woman  smokes  heavily  during  pregnancy  thereby  increasing  pre- 
maturity by  weight  in  her  potential  offspring  that  she  should  be  placed  in  jail. 

Dr.  Nahas  has  obviously  corrupted  the  scientific  process  to  achieve  his  own 
preconceived  political  goals  relative  to  marijuana  and  his  study  should  be  dis- 
regarded on  both  scientific  and  ethical  grounds. 
Peace  and  health, 

David  E.  Smith,  M.D. 

P.S. — It  is  also  important,  Keith,  to  emphasize  that  in  our  many  years  of 
studying  and  observing  marijuana  smokers,  we  have  found  no  increase  clinically 
in  infections  or  birth  defects  that  can  be  traced  to  marijuana  smoking  over 
that  seen  in  a  comparable  age  group  that  does  not  use  marijuana. 

D.S. 
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Mayo  Clinic, 
Rochester,   Minn.,  February  26,  197/t. 
Mr.  R.  Keith  Stkotjp, 

National  Organisation  for  the  Reform  of  Marijuana  Laws, 
Washington,  DC 

Dear  Mr.  Stkoup:  In  response  to  the  repeated  hyperboles  by  Doctor  Gabriel 
G.  Nahas,  I  wish  to  submit  the  following  in  refutation: 

I  enclose  a  statement  prepared  in  May  1972  by  the  Council  on  Mental  Health 
and  the  Committee  on  Alcoholism  and  Drug  Dependence  of  tbe  American  Med- 
ical Association  which  itself  is  an  updated  version  of  the  Board  of  Trustees 
Policy  Statement  on  Marijuana  issued  in  December  1969.  Apparently  the  next 
to  the  last  sentence  on  page  5:  "Many  of  the  strong  emotions  and  controversies 
raging  about  marijuana  are  a  result  of  years  of  misinformation" — is  still  the 
case. 

The  laws  against  marijuana  not  only  have  made  criminals  of  our  youth  but 
also  encouraged  widespread  disrespect  for  law  enforcement  and  in  my  judgment 
significantly  contributed  to  the  anti-establishmentarian  attitudes  that  prevail 
currently.  I  think  there  are  two  cases  in  point.  Our  national  experience  during 
Prohibition  certainly  was  ehousrh  to  convince  every  thinking  person  that  that 
law  did  more  harm  than  good.  Until  it  was  repealed,  it  fostered  an  era  of  boot- 
leggin  gand  gangsterism  which  ravaged  the  country  during  the  1920's.  Then  too, 
the  significant  data  that  have  been  adduced  for  the  past  ten  years  since  the 
Surgeon  General's  Report  on  the  Hazards  of  Cigarette  Smoking  have  done 
little  to  decrease  the  prevalence  of  cigarette  smoking. 

Doctor  Nahas'  premature  release  of  his  as  yet  unverified  findings  brings  to 
mind  a  similar  report  released  to  the  New  York  Times  in  October  1970  by  Dr. 
Vincent  de  Paul  Lynch  of  St.  Johns  University  alleging  that  pregnant  mice  and 
rats  breathing  smoke  from  the  equivalent  of  one  marijuana  cigarette  a  day  for 
ten  days  produced  defective  offspring.  To  the  best  of  my  knowledge,  those  data 
were  never  confirmed  by  scientifically  controlled  genetic  studies  and  moreover, 
the  criticism  of  Lynch's  findings  on  rats  and  mice  were  gratituously  extra- 
polated to  humans. 

Other  commentators  have  alluded  to  the  definitive  reports  by  the  Secretary, 
Department  of  Health,  Education  and  Welfare  on  "Marijuana  and  Health"  sub- 
mitted to  the  Subcommittee  on  Alcoholism  and  Narcotics  of  the  Committee  on 
Labor  and  Public  Welfare.  United  States  Senate.  March  1971.  "Marijuana  :  A 
Signal  of  Misunderstanding"  was  the  First  Report  of  the  National  Commission 
on  Marijuana  and  Drug  Abuse  released  to  the  President  and  Congress  of  the 
United  States  on  March  22,  1972.  Governor  Shafer  as  Chairman  noted  in  his 
covering  letter  the  intention  of  the  Commission  "to  place  in  proper  perspective 
one  of  the  most  emotional  and  explosive  issues  of  our  time." 

There  are  two  paragraphs  in  that  Report  that  I  think  are  relevant  at  this 
juncture.   On  page  1R0.   the  Report  continues : 

"Marijuana's  relative  potential  for  harm  to  the  vast  majority  of  individual 
users  and  its  actual  impact  on  society  does  not  justify  a  social  policy  designed 
to  seek  out  and  firmly  punish  those  who  use  it.  This  judgment  is  based  on  preva- 
lent use  patterns,  on  behavior  exhibited  by  the  vast  majority  of  users  and  on 
our  interpretations  of  existing  medical  and  scientific  data.  This  position  also  is 
consistent  with  the  estimate  by  law  enforcement  personnel  that  the  elimina- 
tion of  use  is  unattainable." 

The  second  paragraph  appears  on  page  140: 

"On  the  basis  of  this  evaluation,  we  believe  that  the  criminal  law  is  too  harsh 
a  tool  to  apply  to  personal  possession  even  in  the  effort  to  discourage  use.  Tt 
implies  an  overwhelming  indictment  of  the  behavior  which  we  believe  is  not 
appropriate.  The  actual  and  potential  harm  of  use  of  the  drug  is  not  great 
enoueh  to  justify  intrusion  by  the  criminal  law  into  private  behavior,  a  step 
which  our  society  takes  only  with  the  greatest  reluctance." 

T  am  sure  your  consultants  have  referred  to  the  voluminous  data  which  ap- 
pears in  the  Technical  Papers  of  the  Second  Report  of  the  National  Commis- 
sion on  Marijuana  and  Drug  Abuse:  "Drug  Use  in  America:  Problem  and  Per- 
spective" March  1973.  Apropos  of  Doctor  Nahas'  incendiaiw  statements  which 
have  appeared  in  the  public  press,  may  I  suggest  you  refer  to  the  Report  of  an 
.\(1  Hoc  Committee  of  the  Council  of  Academic  Societies  of  the  Association  of 
American  Medical  Colleges:  A  Policy  for  Biomedical  Research  which  appears 
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as  a  supplement  to  the  Journal  of  Medical  Education  Vol.  46,  August  1971.  I 
have  particular  reference  to  the  subchapter — Goals  of  Communication  which 
appears  on  page  727  et  seq. 
Sincerely  yours, 

Howard  P.  Rome,  M.D. 

A  Few  Comments  About   Dr.   Gabriel  G.    Nahas,   His  Book    "Marihuana — 
Deceptive  Weed,"  and  His   Recent   Study  on    Lymphocytes 

The  jacket  of  Marihuana — Deceptive  Weed  calls  the  book  "a  scholarly  work" 
and  states  that  Dr.  Nahas  has  "carefully  evaluated  the  scientific  data  on  niari- 
huana  and  has  produced  a  balanced  and  objective"  work. 

One  picks  up  the  book  with  enthusism  to  read  the  work  of  a  scholar,  but 
one's  enthusiasm  quickly  turns  to  dismay  and  even  horror  as  one  becomes 
quickly  aware  of  how  adroitly  a  fanatic  can  twist  the  world  literature  to  prove 
the  premise  he  wants  to  prove.  In  spite  of  the  promise  of  the  jacket  there  is 
nothing  objective  or  balanced  in  this  warped  presentation. 

A  few  examples  give  the  flavor  of  the  book.  Dr.  Nahas  devotes  about  12 
pages  to  a  discussion  of  the  National  Commission  on  Marihuana  and  Drug 
Abuse.  He  gives  many  quotes  which  purport  to  be  direct  quotes  from  the  Com- 
mission Report.  They  are  indented  from  the  rest  of  the  text  and  put  between 
quotation  marks.  I  have  been  unable  to  find  any  of  these  "direct  quotes"  in  the 
text  of  the  Commission  Report.  Most  of  them  consist  of  lifted  sentences  (some, 
but  not  all  correctly  quoted)  strung  together  in  a  single  paragraph.  Qualifying 
statements  are  omitted. 

Nahas  denigrates  the  Jamaica  Study — a  study  done  for  the  Commission  as 
follows  : 

He  "quotes"  in  his  fashion  some  of  the  basic  findings  of  the  Study  to  the 
effect  that  no  organic  damage  could  be  detected  attributable  to  heavy  cannabis 
use. 

Then  to  negate  this  finding  by  quoting  from  the  same  Study  the  fact  that 
work  performance  was  decreased  immediately  after  use  of  heavy  doses  of 
cannabis. 

The  two  points  are  a  non-sequitor. 

The  lack  of  organic  damage  indicated  that  long  time  heavy  use  of  cannabis 
did  not  injure  the  user  permanently. 

The  fact  that  the  intoxicated  person  did  rot  work  as  efficiently  as  the  non- 
intoxicated  person  has  no  bearing  on  long  tin  e  organic  damage. 

Nahas  summarizes  the  Commission  Report  as  follows: 

"14.  The  first  Report  of  the  National  Commission  on  Marihuana  (1972)  does 
not  contain  any  novel  information  concerning  Cannabis  intoxication.  It  merely 
describes  the  prevalence  of  the  usage  of  a  mild  form  of  marihuana  in  the  United 
States  during  the  past  decade.  Its  recommendations,  which  would  make  pri- 
vate use  and  possession  legal  but  public  use  and  possession  illegal,  are  difficult 
to  reconcile  with  its  policy  of  "discouragement"  of  marihuana  usage.  These  rec- 
ommendations were  rejected  by  the  President  of  the  United  States." 

This  is  a  rather  cavalier  way  of  disposing  of  the  Commission's  1250  page  re- 
port in  which  the  world  literature  was  exhaustively  studied,  48  special  assigned 
studies  were  carried  out  and  91  experts  in  the  drug  field  acted  as  contributors 
and  contractors. 

It  is  perhaps  worthy  of  note  that  the  Commission  looked  at  Nahas  work  and 
rejected  it  as  not  meeting  the  standards  of  the  Commission  for  accuracy  or 
objectivity. 

In  discussing  the  pharmacology  of  cannabis,  Nahas  states  : 

"The  mechanism  of  the  action  (increased  heart  rate)  is  not  clear  and  its 
persistence  among  chronic  heavy  users  remains  to  be  systematically  studied." 

Ignoring  the  well -documented  evidence  that  chronic  heavy  users  do  not  suffer 
from  impaired  cardiac  function  Nahas  goes  on  to  say  : 

"In  the  meantime,  in  view  of  the  high  incidence  of  acute  cardiac  accidents 
in  the  United  States  the  use  of  cannabis  derivities  by  middle-aged  men  might 
present  some  hazard." 

This  is  an  emotion  loaded  scare  statement  that  has  no  place  in  an  "objective" 
report.  The  only  fact  on  which  Nahas  based  this  statement  is  that  the  pulse 
rate  goes  up  moderately  during  the  marihuana  high. 
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1  >r.  Nahas  relies  heavily  on  the  work  of  Dr.  Jacques  Moreeau.  a  Frenchman 
who  published  a  book  in  L845  about  his  own  personal  experience  with  mari- 
huana. Dr.  Morceau's  book  may  be  interesting  reading  but  his  anecdotal  repo    - 

can  not  be  seriously  used  to  refute  modern  controlled  studies.  Dr.  Nahas  quotes 
Moreeau  extensively  in  his  chapter  on  mental  illness,  but  he  relies  on  More 

■    for    social    and    pharmacologic    information    ignoring   for    the    most    part, 
modern  research. 

Throughout  Nahas'  book  the  presentation  is  warped.  He  picks  and  chooses 
what  suits  his  premise  giving  his  own  coloration  to  what  he  reports,  ignoring. 
or     Ise  treating  with  sarcasm,  conflicting  data. 

book  is  not  the  work  of  a  scholar  but  that  of  a  fanatic.  Dr.  Nahas  most 
r<  cenl   eon'  ribution. 

Having  gained  some  insight  into  the  kind  of  man  Nahas  is  as  spelled  out  in 
his   own   book   one   approaches    Ids   recent  conclusions. 

Dr.  Nahas  is  an  anesthesiologist,  a  surprising  background  for  work  in  mole- 
cular biology.  However  he  conducted  some  in  vitro  experiments  from  which  he 
concluded  thai  the  lymphocytes  of  marihuana  smokers  had  less  ability  to  tight 
viral  infection  than  the  lymphocytes  of  non-marihuana   smokers. 

Before  publication  of  his  results  he  called  a  press  conference  in  which  he  told 
the  press  results  of  his  test  tube  experiments.  He  did  not  confine  himself  to  his 
actual  findings  hut  drew  sweeping  conclusions  of  the  implications  of  his  studies, 
suggesting  that  marihuana  smokers  are  more  susceptible  not  only  to  viral  in- 
fect ions  but  also  cancer. 

When  Dr.  Nahas'  paper  was  published  in  Science  it  contained  no  more  in 
formation  than  the  press  release.  The  paper  is  only  a  summary,  no  details  are 
given  of  how  the  work  was  done,  no  protocol  of  results  were  published,  it  is 
impossible  to  evaluate  his  work  on  the  basis  of  what  he  has  published. 

t  ntil  some  molecular  biologists  have  an  opportunity  to  scrutinize  his  study, 
and  until  his  work  can  be  duplicated  in  other  laboratories,  and  ultimately 
transferred  from  the  test  tube  to  human  beings  Dr.  Nahas'  findings  must  be 
received  with  skepticism.  This  is  particularly  so  since  his  findings  are  in  direct 
contradiction  to  those  of  controlled  clinical  studies.  No  evidence  has  been  ob- 
tained  that  shows  marihuana  smokers  to  be  more  susceptible  to  viral  infection 
than  non-smokers. 

Dorothy  V.  Wiiippin,  M.D. 

The  study.  "Inhibition  of  Cellular  Mediated  Immunity  in  Marihuana 
Smokers,"  by  Gabriel  Nahas  et  al\  raises  the  interesting  possibility  that  chronic 
marihuana  use  may  he  correlated  with  Weaking  of  the  body's  defenses  against 
disease.  Dr.  Nahas  and  his  co-workers  suggest  tiiis  possibility  on  the  basis  of 
ospective  reasoning.  That  is,  they  observed  an  effect  in  the  present  (appar- 
impairment  of  certain  cells  of  the  immune  system)  and  tried  to  assign  it 
to  a  cause  in  the  jest  i  chronic  marihuana  smoking).  Regardless  of  how  care- 
fully controlled  such  investigations  are.  they  are  risky  ways  <<l'  drawing  con- 
clusion-. For  a  very  long  time,  logicians  have  known  that  retrospective  reason- 
ing is  fraught  witli  dangers  of  coming  to  incorrect  hypotheses.  Yet  medical 
scientists,  like  Dr.  Nahas  and  his  colleagues,  continue  to  use  it,  often  with  un- 
fortunate results. 

The  only  legitimate  way  to  test  a  hypothesis  is  by  prospective  experiment. 
That  is.  groups  of  people  should  be  examined,  in  this  case  for  the  health  of 
their  body  defenses:  then,  marihuana  should  he  administered  in  controlled 
fashion  to  some  of  the  subjects;  and  changes  in  the  immune  system  should  lie 
looked  for  over  time.  In  the  absence  of  such  a  prospective  study,  the  possibility 
raised  by  the  Nahas  paper  can  he  regarded  as  nothing  more  than  a  possibility, 
worth  testing  properly. 

The  trouble  with  possibilities  based  on  retrospective  information  is  that  they 
may  lie  nothing  more  than  illusions  motivated  by  the  bias  of  the  investigators. 
E  pecially  in  emotionally  charged  fields  of  inquiry,  researchers  may  seize  on 
something  as  a  cause  of  a  phenomenon  only  because  they  are  blind  to  other 
possible  causes.  In  his  past  writings  and  public  statements.  Dr.  Nahas  has 
made  il  lear  thai  lie  regards  marihuana  as  an  evil  and  a  menace.  This  ob- 
with  marihuana  makes  the  validity  of  his  hypothesis  especially  suspect. 

.Moreover,  the  manner  in   which   he  chose  to   release   his  findings — in  a  press 
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conference  before  his  article  was  published  in  Science — suggests  that  he  is  more 
interested  in  propagandizing  than  in  presenting-  data.  In  his  press  release  he 
states:  "For  a  long  time  educators  and  legislators  have  wanted  hard  facts 
about  biological  damage  from  long-term  usage  of  this  drug.  Now  we  are  in  a 
position  to  start  supplying  them  with  such  facts." 

The  facts  of  the  recent  Nahas  study  are  not  "hard."  They  are  more  of  the 
same  kind  of  research  that  anti-marihuana  crusaders  have  relied  on  all  along: 
conclusions  based  on  sloppy  reasoning  drawn  from  observations  that  may  or 
may  not  have  something  to  tell  us  about  real-world  uses  of  the  drug. 

As  a  physician  who  has  studied  marihuana  for  many  years,  I  do  not  believe 
that  there  is  any  evidence  that  use  of  the  drug  causes  short-term  or  long- 
term  adverse  medical  effects. 

Andrew  E.  Weil,  M.D. 

February  15,  19V,. 
Senator  Stanley  Thortjp, 
Chairman,  Subcommittee  on  Criminal  Law  and  Corrections,  Minnesota  State 

Capitol  Building, 
Saint  Paul,  Minn. 

Dear  Senator  Thorup  :  During  your  Subcommittee  hearings  several  weeks 
ago,  you  asked  that  I  submit  a  written  statement  concerning  the  medically- 
related  bases  for  judgement  re  decriminalisation  of  cannabis.  I  did  that.  Since 
your  legislative  judgement  must,  or  should,  depend  upon  current  data,  please 
accept  this  brief  addendum  to.  or  updating  of,  that  statement. 

In  the  weeks  since  your  hearings  and  my  statement,  perhaps  the  most  notable 
published  information  regarding  cannabis  has  come  from  Nahas  et  al,  who 
work  at  Columbia  in  New"  York.  They  released  to  the  lay  press,  then  published 
in  the  journal  Science,  information  concerning  inhibition  of  white  blood  cell 
activity  in  long-term  users  of  marijuana.  This  material  was  reported  in  our 
local  papers,  and  it  may  have  come  to  your  attention.  I  enclose  a  copy  of  that 
article  from  Science. 

I  cannot  comment  as  a  biochemist  on  this,  but  I  can  comment  as  one  aware  of 
scientific  method.  Also,  I  have  heard  Nahas  speak  and  aware  of  his  attitudes 
toward  marijuana.  Finally,  I  am  aware  of  many  other  studies  of  biologic  effects 
of  various  substances. 

The  experimental  or  study  sample  used  by  Nahas  et  al  was  made  up  of  young 
persons  who  had  used  marijuana  an  average  of  four  times  per  week  for  an 
average  of  four  years.  They  were  reported  as  using  no  other  drugs.  This  free- 
dom from  other  drugs  is  not  just  challengeable:  it  is  preposterous.  At  least 
some,  and  perhaps  all,  of  those  subjects  used  caffeine,  nicotine,  alcohol,  aspirin, 
amphetamines,  barbiurates  or  antihistaminics,  for  example,  during  those  same 
years.  So  any  observations  on  white  blood  cell  (leukocyte)  activity  or  on  any- 
thing else  cannot  establish  causal  relationship  between  cannabis  and  whatever 
"effects'*  may  be  observed.  That  is  not  to  say  the  the  inhibition  of  leukocyte 
activity  noted  by  Nahas  was  not  caused  by,  or  its  cause  contributed  to  by, 
cannabis.  It  is  simply,  but  importantly,  to  point,  out  that,  no  causal  relationship 
is  established. 

Secondly,  the  studied  group  ranged  in  age  from  16  to  35  years,  with  a  median 
age  of  22  years:  the  control  group  ranged  in  age  from  20  to  72  years,  with  a 
median  age  of  44  years.  This  age  difference  is  inappropriate. 

Thirdly,  carefully-conducted  studies  of  biologic  effects  of  other  substances 
have  shown  similar  in-vitro  inhibition  of  leukocyte  activity.  I  enclose  a  copy 
of  one  such  reported  study  from  a  German  university  and  published  in  1971, 
concerning  aspirin.  Nahas  is  no  fool :  he  almost  certainly  is  aware  of  these  other 
studies.  His  failure  to  mention  them  in  connection  with  his  report  on  the 
alleged  effects  of  marijuana  was.  then,  probably  intentional.  In  that  case,  it 
was  al<o  very  possibly  a  willfully  misleading  thing.  At  best,  Nahas'  report  is 
a  muddier,  not  a  clarifier.  And  that  is  unfortunate,  since  we  have  plenty  of 
that  already. 

This  updating  affords  me  again  the  opportunity  of  pointing  out  that  NO 
substance  is  without  the  possibility  of  causing  some  damaging  or  disadvan- 
tageous effects  on  a  living  organism  or  its  functions.  That,  however,  is  not 
really  the  question.  If  the  "strength"  of  legislation  concerning  use  of  various 
substances  is  to  depend  upon  scientific  evaluations  of  biological  dangers  from 
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use  of  those  su!>st;i ik-cs,  then  we  must  markedly  change  our  approacb  and  get 
to  work  legislatively  on  the  demonstratedly-destructive  substances  which  we 
now  more  or  loss  aecepl  for  unchecked  public  use.  We  might  begin  with  alcohol 
and  nicotine  bul  we  don't.  Cannabis  is  far,  far  down  on  the  list  of  biologic 
throats,  and  to  criminalise  its  user  on  that  basis  is  patently  indefensible. 

Legislation  which  criminalises  the  user  of  cannabis  .simply  cannot  be  justified 
by  appeal  to  medical  data  concerning  the  threat  of  cannabis  to  the  human  or- 
ganism. This  remains  the  major  message,  and  it  is  no  may  less  certain  now  than 
when    I   wrote  you  some  weeks  ago. 
Respectfully, 

R.  C.  B.  Bjobnson,  M.D. 
Associate  Professor,  University  of  Minnesota  :  Member,  Minnesota  state 
Medical  Association  Subcommittee  on  Alcoholism  and  Other  Chemical 
Dependency. 

Marihuana 

[Marihuana  :  Deceptive  Weed,  by  Gabriel  G.  Nahas,  334  pp.  25  illus.  $12.50, 
Raven  Press.  1!172.] 

Of  the  spate  of  hooks  about  marihuana  published  recently,  most  have  viewed 
cannabis  as  a  rather  benign  drug.  This  conclusion  is  usually  reached  after  a 
plethora  of  pharmacologic,  sociologic,  and  historic  data  have  been  presented 
and  interpreted,  often  with  a  hint  or  more  of  bias  in  marihuana's  favor.  Granted 
that  a  totally  objective  book  on  the  subject  is  probably  not  possible,  one  might 
settle  for  a  well-reasoned  and  documented  volume  slanted  against  marihuana. 
This  Nahas  has  attempted  to  do  but  has  failed — due  to  his  undisguised  belief 
that  marihuana  is  not  only  harmful  but  evil. 

To  support  his  essentially  moralistic  viewpoint,  examples  of  biased  selection 
and  interpretation  of  studies  and  omissions  of  facts  abound  in  every  chapter. 
Although  there  is  much  accurate  information  in  this  book,  especially  in  the 
areas  of  botany  and  chemistry,  so  much  of  the  .volume  is  distorted  that  one 
must  know  the  marihuana  literature  in  order  to  judge  the  accuracy  of  each 
statement.  Accuracy,  however,  is  not  of  prime  importance  to  Nahas  because  for 
him  marihuana  is  not  only  destructive,  but  evil  and  should,  therefore,  be  elim- 
inated with  little  or  no  consideration  of  the  cost  to  our  basic  social  values. 
What  he  ultimately  fails  to  face  is  the  concept  that  to  view  cannabis  as  a 
curse  rather  than  a  problem  is  a  tremendous  step  backward  for  medicine. 

Barry  I.  Liskow,  M.D. 
U.S.  Public  Health  Service  Hospital.  Seattle. 


Review  by  Prof.  Lester  Grinspoon,  Harvard  Medical  School 

[Marihuana — Deceptive  Weed  by  Gabriel  G.  Nahas,  New  York,  Raven  Press, 
1973,  to  appear  in  New  England  Journal  of  Medicine,  March  29,  1973] 

One  property  of  cannabis,  certainly  as  interesting  as  any  other,  is  that  an 
objective  account  of  its  psychoactive  effects  and  the  consequences  of  its  pro- 
longed use  seems  impossible  to  achieve.  Judging  by  the  reports  of  Bayard  Taylor. 
Fitz  Hugh  Ludlow.  Theophile  Gautier,  Charles  Baudalaire  and  J.  J.  Moreau 
(de  Tours),  this  was  even  more  of  a  problem  in  the  19th  century  than  it  is 
today.  Most  contemporary  authors  writing  in  the  field  of  psychoactive  drugs 
are  quite  conscious  of  the  role  of  their  own  bias  and.  beyond  identifying  it. 
attempt  to  minimize  its  influence  on  their  work.  Not  so  the  author  of  this  book. 
He  has  unabashedly  published  the  most  biased  account  of  cannabis  since  the 
1938  publication  of  Marihuana,  The  New  Dangerous  Drug  by  the  anti-marihuana 
crusader,  F.  T.  Merrill.1  It  is  an  attempt  to  update  and  lend  some  scientific 
authority  to  the  dangers  involved  in  the  use  of  marihuana,  the  result  is  a 
repetitious  and  strident  pasticcio  of  hazards  which  people  who  are  knowledge- 
able about  this  drug  now  recognize  as  largely  mythical.  This  is  not  to  say  that 


1  Merrill  F.  T.  :  Marihuana,  the  New  Dangerous  Drnp.  Opium  Research  Committee, 
Foreign  Policy  Association,  Inc.,  Washinton  Office,  1200  National  Press  Building, 
Washington,  D.C.  (March  1938). 
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there  are  not  real  risks  involved  in  the  use  of  cannabis  as  there  are  with  any 
psychoactive  drug,  but  unfortunately  the  hyperbole  which  so  characterizes  this 
book  makes  it  but  one  more  addition  to  the  scare  literature  which  has  been 
so  counterproductive  in  drug  education  programs. 

Given  the  fact  that  Dr.  Nahas  sees  the  growing  use  of  marihuana  in  this 
country  as  the  green  menace  which  threatens  to  destioy  our  way  of  life,  his 
missionary  fervor  and  tendentiousness  are  understandable.  But  what  he  pro- 
duces is  a  kind  of  psychopharmacologic  McCarthyism  which  compels  him  to  see 
half-truths,  innuendo,  and  unveriliable  assertions  and  to  discredit  all  the 
major  commissions  and  reports  which  failed  to  certify  cannabis  as  a  great 
deceptive  menace.  Thus  beginning  with  the  British  Hemp  Commission  of  1894, 
he  dismisses  the  LaGuardia  Report  (1944),  the  Wootten  Report  (1969),  the 
N.I.M.H.  Report  to  Congress  on  Marihuana  and  Health  (1971),  and  the  First 
Report  of  the  National  Commission  on  Marihuana  and  Drug  Abuse  (1972). 
Along  with  attributing  youth's  involvement  with  marihuana  to  '•permissive  ed- 
ucation" and  the  decline  in  "religious  interest,"  and  related  to  his  view  that 
drug  information  is  too  easily  available,  he  also  holds  the  authors  of  the  lead- 
ing recent  books  on  cannabis  as  responsible  for  adding  to  the  corruption  of 
young  people  through  misleading  them. 

With  the  exception  of  the  chapter  on  chemistry  which  is  both  accurate  and 
comprehensive  (perhaps  because  it  is  the  one  which  most  nearly  escapes  the 
author's  moral  outrage),  this  book  comes  closer  to  being  a  demonology  than  a 
considered  discussion  of  cannabis.  As  such  it  will  undoubtedly  be  used  by  those 
who  would  retard  the  slowly  developing  progress  of  the  last  year  or  so  to- 
ward a  more  enlightened  approach  to  the  growing  social  use  of  marihuana. 
But,  alas,  progress  is  rarely  linear. 

[From  the  Congressional  Record,  Wednesday,  Mar.  22,  1972] 

Marihuana  and  The  Law — National  Commission  Report 

Mr.  JAVITS.  Mr.  President,  the  National  Commission  on  Marihuana  and  Drug 
Abuse — of  which  the  Senator  from  Iowa  (Mr.  Hughes)  and  I  are  members — 
today  made  public  its  long-awaited  report  and  the  Congress  on  the  subject  of 
marihuana. 

The  report  deals  in  great  detail  not  only  with  the  medical  and  health  impli- 
cations of  marihuana  use,  but  also  with  the  legal,  economic,  and  social  issues. 

It  covers  the  nature  and  scope  of  use,  effects  of  the  drug,  the  relationship  of 
marihuana  use  to  other  social  behavior,  and  the  efficacy  of  existing  law. 

The  Commission  held  formal  and  informal  hearings  developing  extensive 
evidence  from  all  points  of  view,  including  those  of  public  officials,  community 
leaders,  district  attorneys  throughout  the  country,  young  people,  medical,  and 
other  professional  experts  and  students. 

More  than  50  projects  were  funded,  ranging  from  a  study  of  the  effects  of 
marihuana  on  man  to  a  field  survey  of  enforcement  of  the  marihuana  laws  in 
six  metropolitan  jurisdictions. 

Mr.  President,  I  ask  unanimous  consent  that  there  be  included  in  the  Record 
at  the  conclusion  of  my  remarks  a  summary  of  the  major  findings  presented  in 
the  report  and  recommendations  of  the  Commission. 

Of  singular  importance  is  the  recommendation  of  the  Commission  that  crim- 
inal penalities  be  eliminated  for  the  private  possession  and  use  of  marihuana. 
The  Commission  has  taken  a  forthright  and  enlightened  position  which  should 
go  far  toward  deemphasizing  marihuana  as  a  confusing  and  controversial  public 
policy  issue.  It  is  a  most  salutary  and  significant  step. 

But,  my  distinguished  colleague.  Senator  Hughes,  chairman  of  the  Special 
Senate  Subcommittee  on  Alcoholism  and  Drug  Abuse,  and  I  would  carry  the  de- 
criminalization recommendation  further  and  have  filed  a  joint  statement  con- 
taining our  separate  views  so  indicating. 

We  differ  from  the  other  commissioners  in  our  view  that  certain  activities  in- 
volving possession  and  use  of  marihuana,  which  are  deemed  to  be  necessarily  in- 
cident to  private  possession  and  use.  ought  also  to  be  decriminalized.  It  is  for 
this  reason  that  we  have  taken  exception  to  those  parts  of  the  recommendations 
dealing  with  the  doctrine  of  contraband,  the  casual  not-for-profit  sale  and  the 
limited  public  possession  of  marihuana. 
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Mr.  President,  I  ask  unanimous  consent  that  the  full  text  of  our  separate 
views  be  printed  in  the  Record  following  the  summary  of  the  findings  and  rec- 
ommendations  of  the  Commission,  and  thai  a  list  containing  the  names  of  the 
members  of  the  Commission  also  be  printed. 

The  report  is  comprehensive  and  thorough,  and  will  assist  materially  in  clear- 
ing the  air  of  much  misinformation  and  emotion  which  has  heretofore  prevented 
the  development  of  rational  social  policy  regarding  this  drug. 

I  urge  Members  of  Congress  to  give  their  closest  attention  to  this  important 
report  and  the  recommendations  of  the  Commission.  Senator  Hughes  and  I 
intend  to  introduce  shortly  appropriate  legislation  to  accomplish  several  of  the 
objectives  found  in  the  recommendations  of  the  Commission. 

We  hope  that  others — in  Congress,  as  well  as  parents,  young  people  and  others 
throughout  the  Nation — will  take  a  fresh  look  at  the  problem  of  marihuana  in 
our  society  with   the  new  perspective  provided  by  the  Commission's  report. 

I  commend  the  distinguished  former  Governor  of  Pennsylvania,  Raymond  P. 
Shafer,  who,  as  Chairman  of  the  Commission,  provided  important  leadership  in 
tlie  development  of  the  report.  I  commend  also  the  Vice  Chairman,  Dr.  Dana  L. 
Farnsworth,  other  members  of  the  Commission  and  its  Executive  Director, 
Michael  Lowenreich — Americans  of  dedication  and  insight — who  devoted  much 
time  away  from  their  personal  and  professional  interests  to  participate  so  pro- 
ductively in  this  effort.  Lastly,  I  wish  to  congratulate  the  staff  of  the  Commis- 
sion which  worked  particularly  effectively  under  great  pressure  to  complete  the 
first  year's  work  of  the  Commission. 

I  look  forward  to  the  second-year  study  of  the  Commission  which  will  deal 
with  the  critically  important  subject  of  drug  abuse  in  the  United  States. 

There  being  no  objection,  the  summary  was  ordered  to  be  printed  in  the 
Record,  as  follows : 

"Summary    of    Findings    and    Recommendations    and    Membership    of    the 

Commission 

"who  uses  the  drug 

"At  least  24  million  Americans  12-years-old  and  over  have  used  marihuana  at 
least  once,  and  at  least  8.3  million  are  current  users. 

"More  than  40%  of  college  and  graduate  students  have  tried  the  drug. 

"Of  those  persons  who  have  ever  used  marihuana,  41%  of  the  youth  (12-to- 
17)  no  longer  use  it. 

"The  great  majority  of  marihuana  users  use  the  drug  less  than  once  a  week, 
probably  on  weekends,  or  at  a  party. 

"Two  percent  (."00,000)  of  "ever-users"  can  be  classified  as  heavy  users  and 
use  the  drug  more  than  once  a  clay. 

"the  effects  of  marihuana 

"There  is  no  evidence  that  experimental  or  intermittent  use  of  marihuana 
causes  physical  or  physioloical  harm.  The  risk  lies  instead  in  the  heavy,  long- 
term  use  of  the  drug,  particularly  of  the  most  potent  preparations. 

"Marihuana  does  not  lead  to  physical  dependency.  Xo  tortuous  withdrawal 
Symptoms  follow  the  sudden  cessation  of  chronic,  heavy  use.  Some  evidence  in- 
dicates that  heavy,  long-term  users  may  develop  a  psychological  dependence  on 
the  drug. 

"The  immediate  effects  of  marihuana  intoxication  on  the  individual's  organs 
or  bodily  functions  are  transient  and  have  little  or  no  permanent  effect.  How- 
ever, there  is  a  definite  loss  of  some  psychomotor  control  and  a  temporary  im- 
pairment of  time  and  space  perceptions. 

"Xo  brain  damage  has  been  documented  relating  to  marihuana  use,  in  con- 
tract  with  the  well-established  brain  damage  of  chronic  alcoholism. 

"A  careful  search  of  literature  and  testimony  by  health  officials  has  not  re- 
vealed a  single  human  fatality  in  the  United  States  proven  to  have  resulted 
solely  from  use  of  marihuana. 

"Tests  on  monkeys  have  demonstrated  that  the  dose  required  for  "overdose 
death'-  is  enormous  and  for  all  practical  purposes  unachievable  by  humans 
smoking  marihuana. 
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"No  reliable  evidence  exists  indicating  that  marihuana  causes  genetic  defects 
in  man ;  however,  since  fetal  damage  cannot  be  ruled  out,  the  use  of  marihuana 
is  not  advisable  during  pregnancy. 

"The  incidence  of  psychosis  from  marihuana  use  is  exceedingly  rare,  and 
such  reactions  tend  to  occur  in  predisposed  individuals. 

"marihuana  and  public  safety 

"The  evidence  indicates  that  marihuana  does  not  cause  violent  or  aggressive 
behavior  or  crime. 

"Recent  research  has  not  proven  that  marihuana  use  significantly  impairs 
driving  ability  ;  however,  reliable  research  has  not  yet  been  conducted  and  the 
Commission  strongly  suspects  that  the  acute  effects  of  marihuana  use  (such  as 
spatial  and  time  distortion  and  slowed  reflexes)  may  impair  driving.  The  Com- 
mission believes  that  driving  while  under  the  influence  of  any  intoxicant  is  a 
serious  risk  to  public  safety. 

".marihuana  and  public  welfare 

"From  what  is  now  known  about  the  effects  of  marihuana,  its  present  level 
of  use  in  American  society  does  not  constitute  a  major  threat  to  public  health ; 
the  high-risk  group  constitutes  the  2%  of  American  "ever-users"  who  use  the 
drug  heavily  and  pose  a  concern  for  public  health  officials. 

"The  Commission  emphasizes  the  need  for  increased  research  into  long-term 
psychological  effects,  especially  with  regard  to  effects  on  motivation. 

"Although  some  segments  of  society  fear  that  marihuana  use  leads  to  idleness 
and  "dropping  out,'  little  likelihood  exists  that  the  introduction  of  a  single  ele- 
ment such  as  marihuana  use  would  significantly  change  the  basic  personality 
of  any  person :  rather,  an  individual  is  more  likely  to  drop  out  when  circum- 
stances join  to  produce  pressures  which  he  cannot  handle  effectvely. 

"marihuana  and  other  drugs 

"Recognizing  that  one  of  the  most  controversial  issues  in  the  study  of  mari- 
huana is  its  relationship  to  other  drugs,  the  Commission  explored  in  depth  the 
hypothesis  that  marihuana  use  leads  to  the  use  of  other  drugs. 

"The  overwhelming  majority  of  marihuana  users  do  not  progress  to  other 
drugs,  although  statistically  marihuana  users  are  more  likely  to  experiment 
with  other  drugs  than  are  non-users. 

"Marihuana  use  does  not  dictate  whether  or  which  other  drugs  will  be  used. 

"As  stated  by  Governor  Shafer,  'If  any  one  reason  can  characterize  why  peo- 
ple in  the  United  States  escalate  their  drug  use  and  become  multidrug  users, 
it  is  peer  pleasure.' 

"enforcement  of  the  marihuana  laws 

"The  Commission  was  directed  by  Congress  to  evaluate  the  existing  federal 
and  state  laws  relating  to  marihuana.  The  vast  majority  of  arrests  occur  at 
the  state  level  (at  least  200.000)  as  opposed  to  the  federal  level  (approximately 
4.000).  In  a  study  of  enforcement  in  six  metropolitan  jurisdictions  in  different 
states,  the  Commission  found: 

"93%  of  the  arrests  in  the  sample  were  for  possession. 

"69%  of  the  arrests  were  preceded  by  no  investigation,  occurring  in  vehicles 
or  on  the  street. 

"Arrests  were  concentrated  among  the  young  (88%  were  25  or  under)  :  typi- 
cally the  arrestee  was  a  white  male,  in  a  school  or  employed  in  a  blue  collar 
job.  without  a  prior  record. 

"Two-thirds  of  the  arrestees  were  arrested  for  possession  of  an  ounce  of 
marihuana  or  less. 

"Offenders  were  generally  (67%)  arrested  in  groups  of  two  or  more  persons. 

"The  Commission  pointed  out  that  the  criminal  justice  system  often  responded 
to  this  unusual  group  of  'criminals'  in  a  lenient  way  : 

"At  least  48%  of  the  adult  cases  and  70%  of  the  juvenile  cases  were  dismissed 
by  the  police,  the  prosecution  or  the  judiciary. 

"One-third  of  the  arrestees  were  convicted  and  sentenced. 
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"Of  those  convicted  of  possession,  24#  wore  incarcerated,  usually  for  a  year 
or  less. 

"The  Commission  concluded  that  the  law  enforcement  community  has  adopted 
a  policy  of  'containment.'  'Although  effort  is  sometimes  expended  to  seek  out 
private  marihuana  use.'  the  Reporl  states,  'the  trend  is  undoubtedly  to  in-. 
the  marihuana  possession  laws  only  when  the  behavior  (possession)  comes  out 
in  the  open.'  Governor  Shafer  added:  'The  overriding  feature  of  the  present 
marihuana   laws   is  the  threat   of  arrest    for   indiscretion." 

"After  considering  the  effects  and  social  impact  of  marihuana  use,  the  Com- 
mission considered  four  alternative  social  control  policies  for  the  drug:  (1)  Ap- 
proval;  1 2  i   Elimination;   (3)  Neutrality:  and   (4)   Discouragement. 

"The  Commission  emphasized  that  society  should  not  approve  or  encourage 
the  recreational  use  of  any  drug.  On  the  other  hand,  the  Commission  concluded 
that  elimination  of  marihuana  and  its  use  is  unachievable,  and  the  drug's  rela- 
tive potential  for  harm  to  individuals  and  society  does  not  justify  a  social  policy 
d(  signed  to  seek  oul   and  firmly  punish  those  who  use  it. 

•'the  most  difficult  question,  the  Commission  explained,  was  whether  society 
should  try  to  dissuade  its  members  from  using  marihuana  or  should  defer  en- 
tirely to  individual  judgment,  remaining  neutral.  After  lengthy  consideration 
of  this  issue,  the  Commission  chose  to  recommend  to  the  public  and  its  policy- 
makers a  social  control  policy  seeking  to  discourage  marihuana  use.  while  con- 
centrating primarily  on  the  prevention  of  heavy  and  x^vy  heavy  use. 

•The  Commissi,  ufs  next  step  was  to  consider  three  legal  responses  as  a  means 
of  implementing  the  discouragement  policy:  (1)  total  prohibition  (2)  partial 
prohibition;  and  (3)  regulation. 

•'Commission  explained  that  the  total  prohibition  scheme  now  in  effect  pro- 
hibits all  marihuana-related  behavior,  including  possession  for  personal  use. 
Partial  prohibition  would  prohibit  cultivation  and  distribution  of  the  drug  but 
would  not  prohibit  private  consumption  or  act-;  related  to  consumption.  The 
distinct  feature  of  a  regulation  scheme  (legalization)  is  that  distribution  of  the 
drug  is  legal. 

"The  Commission,  rejecting  both  the  present,  system  and  the  regulatory 
scheme,  was  of  the  unanimous  opinion  that  marihuana  use  is  not  a  sufficiently 
grave  problem  to  subject  its  users  to  criminal  procedures,  but  that  legalization 
was  inadvisable  for  a  drug  which  does  alter  short-term  perception,  which  has 
uncertain  long-term  effects  and  which  may  be  of  transient  social  interest. 

"Instead,  the  Commission  recommended  a  partial  prohibition  scheme  which 
symbolizes  a  continuing  societal  disapproval  of  use.  yet  removes  the  criminal 
stigma  and  threat  of  incarceration  for  users,  and  also  maximizes  the  flexibility 
of  future  public  responses  as  new  information  comes  to  light. 

"The  major  features  of  the  recommended  scheme  are  that:  production  and 
distribution  of  the  drug  would  remain  criminal  activities  as  would  possession 
with   intent  to  distribute  commercially: 

"Marihuana  would  be  contraband  subject  to  confiscation  in  public  places; 

"Criminal  sanctions  would  be  withdrawn  from  private  use  and  possession  in- 
cident to  such  use.  but.  at  the  state  level,  fines  would  be  imposed  for  use  in 
public  ; 

"In  order  to  keep  use  private,  possession  of  more  than  one  ounce  in  public 
would  be  prohibited  : 

"In  addition,  casual,  not-for-profit  transfers  of  small  amounts,  permitted  in 
private,  would  be  prohibited  in  public. 

"(Specific  recommendations  for  federal  and  state  law  are  attached). 

"Five  of  the  13  Commissioners  differed  in  minor  respects  regarding  the  rec- 
ommendations. Commissioners  Rogers  Carter  and  Ware  agree  with  the  dis- 
couragemenl  policy  and  the  decriminalization  aspects  of  the  recommendations 
but  would  recommend,  in  addition,  a  civil  tine  for  possession  of  any  amount  of 
marihuana  and  would  limit  casual  transfers  only  to  those  instances  where  there 
is  no  remuneration  at  all.  Commissioners  Hughes  and  davits  believe  that  mari- 
huana should  not  be  contraband,  that  all  not-for-profit  sales  should  be  excluded 
from  the  criminal  sanction,  and  that  the  'ounce  or  less'  requirement  for  posses- 
sion  in   public  should  be  removed. 

••  'A  most  important  question,''  said  Governor  Shafer  in  explaining  the  Com- 
mission's position,  'and  one  which  is  still  too  early  to  answer,  is  whether  the 
use  of  marihuana  is  fad  or  fashion.  It  is  possible  that  the  widespread  use  of 
marihuana  could  well  disappear  of  its  own  accord.' 
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"In  the  Commission's  opinion,  the  proposed  partial  prohibition  scheme  would 
permit  the  law  enforcement  community  to  concentrate  on  what  it  is  best  able 
to  do,  reduce  trafficking  and  supply  of  the  drug.  At  the  same  time,  the  Commis- 
sion believes  that  responsibility  for  discouraging  consumption  should  rest  with 
non-legal  institutions,  such  as  family,  schools,  church,  and  the  medical  pro- 
fession. 

"In  anticipation  of  the  Commission's  responsibility  to  present  a  report  on  all 
drugs  in  1973,  Governor  Shafer  said: 

"  'From  the  many  surveys  and  research  studies,  and  from  our  formal  and 
informal  hearings  and  deliberations,  it  is  evident  that  the  phenomenon  of  drug 
abuse  in  our  country  poses  a  very  serious  threat  to  our  society  which  will  re- 
quire a  massive  and  sustained  effort  in  drug  education  and  in  the  revision  of 
our  laws  to  make  them  uniform,  appropriate,  effective,  and  humane.  However, 
such  responses  are  in  effect  only  medications  that  will  help  to  contain  the  social 
illness  of  drug  abuse.  The  causes  of  drug  abuse  must  be  identified  more  pre- 
cisely and  must  be  attended  to  by  the  cooperative  efforts  of  all  institutions  of 
our  society.  We  will  not  be  able  to  deal  effectively  with  the  problem  of  drug 
abuse  until  we  find  answers  to  the  larger  problem  of  the  diminishing  concern 
among  some  of  our  citizens  for  such  matters  as  long-range  personal  objectives, 
self-discipline  and  the  sense  of  public  obligation.' 

RECOMMEXDATIONS  * 

"/.  Federal 

"a.  Possession  of  marihuana  for  personal  use  would  no  longer  be  an  offense, 
but  marihuana  possessed  in  public  would  remain  contraband  subject  to  sum- 
mary seizure  and  forfeiture. 

"b.  Casual  distribution  of  small  amounts  of  marihuana  for  no  remuneration, 
or  insignificant  remuneration  not  involving  profit  would  no  longer  be  an  offiense. 

"c.  A  plea  of  marihuana  intoxication  shall  not  be  a  defense  to  any  criminal 
act  committed  under  its  influence,  nor  shall  proof  of  such  intoxication  constitute 
a  negation  of  specific  intent. 

"II.  State 

"a.  Cultivation,  sale  or  distribution  for  profit  and  possession  with  intent  to 
sell  would  remain  felonies  (although  we  do  recommend  uniform  penalties). 

"1>.  Possession  in  private  of  marihuana  for  personal  use  would  no  longer  be 
an  offense. 

"c.  Distribution  in  private  of  small  amounts  of  marihuana  for  no  remunera- 
tion or  insignificant  remuneration  not  involving  a  profit  would  no  longer  be  an 
offense. 

"d.  Possession  in  public  of  one  ounce  or  under  of  marihuana  would  not  be  an 
offense,  but  the  marihuana  would  be  contraband  subject  to  summary  seizure 
and  forfeiture. 


•"The  13  Commissioners  are  in  basic  agreement  with  the  Report  and  its  recommenda- 
tions. However,  several  Commissioners  diverse  with  specific  recommendations  and  their 
opinions  are  presented  in  a  footnote  on  pages  151-156.  A  brief  summar  yof  this  footnote 
follows  : 

"Commissioners  Rogers  and  Carter  agree  with  the  discouragement  policy  and  (he  de- 
criminalization aspects  of  the  recommendations,  but  feel  that  the  contraband  concept  is 
not  a  sufficiently  strong  expression  of  societal  disapproval  of  the  use  of  marihuana.  They 
would  recommend,  in  addition,  a  civil  fine  for  possession  of  any  amount  of  marihuana  in 
private  or  in  public.  This  civil  fine  would  not  be  reflected  in  a  police  record. 

"Commissioner  Ware  agrees  completely  with  the  statements  of  Congressmen  Rogers  and 
Carter  hut  wishes  to  reemphasize  that  the  social  policy  rnd  legal  scheme  adotped  is 
applicable  only  to  marihuana  and  should  not  be  construed  to  embrace  other  psychoactive 
drugs.  He  advocates  some  penalty  short  of  criminalizing  the  users,  such  as  a  civil  fine  or 
some  type  of  extensive  drug  education.  Further,  lie  Is,  opposed  to  the  use  of  any  drug, 
Including  alcohol,  for  the  express  purpose  of  becoming  intoxicated. 

"Commissioners  Hughes  and  Javits,  while  agreeing  wit  hthe  Commission's  recommenda- 
tion that  the  private'use  of  marihuana  be  taken  out  of  th  ecrimina!  justice  system,  dis- 
agree with  three  specific  recommendations  relating  to  the  implementation  of  the  dis- 
couragement policy.  ,  ..   ,  .  ....    „ 

•'First  they  would  eliminate  that  contraband  provision  from  the  partial  proMDlton 
scheme  adopted  bv  the  Commission.  Second,  believing  the  Commission  has  not  set  forth  a 
clear  standard  as  to  what  constitutes  the  casual  not-for-profit  sale,  the  yrecommend  tnat 
all  not  for  profit  sales  be  excluded  from  criminal  sanction.  Third,  they  feel  there  is  no 
need  to  retain  criminal  sanction  on  public  possession  of  more  than  on  eounce  of  mari- 
huana and  would  permit  public  possession  of  'some  reasonable  amount'  for  personal  use. 
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"e.  Possession  in  public  of  more  than  one  ounce  of  marihuana  would  he  a 
criminal  offense  punishable  by  a  fine  of  $100. 

"f.  Distribution  in  public  of  small  amounts  of  marihuana  for  no  remunera- 
tion or  insignificanl  remuneration  not  involving  a  profit  would  he  a  criminal  of- 
fense punishable  by  a  fine  of  $100. 

"g.  Public  use  of  marihuana  would  be  a  criminal  offense  punishable  by  a 
fine  of  $100. 

"h.  Disorderly  conduct  associated  with  public  use  of  or  intoxication  by  mari- 
huana would  be  a  misdemeanor  punishable  by  up  to  60  days  in  jail,  a  line  of 
$100,  or  both. 

"i.  Operating  a  vehicle  or  dangerous  instrument  while  under  the  influence  of 
marihuana  would  be  a  misdemeanor  punishable  by  up  to  one  year  in  jail,  a  fine 
of  up  to  .$1,000,  or  both,  and  suspension  of  a  permit  to  operate  such  a  vehicle  or 
instrument  for  up  to  180  days. 

"j.  A  plea  of  marihuana  intoxication  shall  not  he  a  defense  to  any  criminal 
act  committed  under  its  influence  nor  shall  proof  of  such  intoxication  constitute 
a  negation  of  specific  intent. 

"k.  A  person  would  he  absolutely  liable  in  civil  court  for  any  damage  to 
person  or  property  which  he  caused  while  under  the  influence  of  the  drug. 

"ancillary  recommendations 

"In  addition  to  these  legal  recommendations  for  federal  and  state  action,  the 
Commission  believes  certain  other  ancillary  recommendations  should  be  pre- 
sented for  action. 

"Legal  and  Law  Enforcement  Recommendations 

"/.  Federal 

"a.  Federal  law  enforcement  agencies,  especially  the  Bureau  of  Narcotics 
and  Dangerous  Drugs  and  the  Bureau  of  Customs,  should  improve  their  statisti- 
cal reporting  systems  so  that  policies  may  be  planned  and  resources  allocated 
on  the  basis  of  accurate  and  comprehensive  information. 

•'h.  The  Federal  Bureau  of  Narcotics  and  Dangerous  Drugs  should  increase 
its  training  programs  of  state  and  local  police  with  special  emphasis  on  the 
training  in  the  detection  of  trafficking  cases. 

"c.  Increased  border  surveillance,  a  tightening  of  border  procedures,  and  a 
realistic  eradication  program  to  diminish  the  supply  of  drugs  coming  into  the 
country,  coupled  with  a  more  effective  program  for  diminishing  the  domestic 
production  and  distribution  of  marihuana,  are  required. 

"//.  State 

"a.  All  states  should  adopt  the  Uniform  Controlled  Substances  Act  to  achieve 
uniformity  with  regard  to  marihuana  and  other  drug  laws,  with  the  exception 
that,  the  legal  response  to  possession  for  one's  own  use  he  uniformly  adopted 
in  accordance  with  our  recommendation  in  Chapter  V  of  this  report. 

"b.  Each  state  should  establish  a  centralized  compulsory  reporting  and  rec- 
ord-keeping authority  so  that  adequate  and  accurate  statistics  of  arrests,  sen- 
tences and  convictions  on  a  statewide  basis  are  available. 

"c.  Those  states  requiring  physicians  to  report  drug  users  seeking  medical 
assistance  should  change  such  requirements  to  insure  the  confidentiality  of  the 
drug  user's  identity,  so  that  persons  needing  medical  help  will  feel  free  to 
seek  it. 

''IT I.  Internationa! 

"If  the  United  States  should  become  a  signatory  of  the  proposed  Psychotropic 
Convention,  we  recommended  that  cannabis  be  removed  from  the  existing  Single 
Convention  and  consideration  be  given  to  listing  it  in  the  proposed  Psychotropic 
Convention  among  drugs  which  have  similar  effects. 

"medical  recommendations 

"1.  Fuller  coordination  of  the  marihuana  research  conducted  by  governmental 

and  private  agencies  is  needed  to  reduce  the  duplication  of  effort,  assure  a 
diversity  of  new  approaches  and  new  objectives,  and  to  provide  efficient  inte- 
gration of  findings  into  the  available  body  of  knowledge. 
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"2.  Research  efforts  to  develop  an  inexpensive,  easy  method  for  detecting  and 
quantifying  the  presence  of  marihuana  in  the  blood,  breath  or  urine  of  a  person 
suspected  of  being  intoxicated  should  be  accelerated. 

".'{.  An  accelerated  program  for  funding  foreign  research  should  be  under- 
taken immediately. 

•'4.  Increased  support  of  studies  which  evaluate  the  efficacy  of  marihuana  in 
the  treatment  of  physical   impairments  and  disease  is  recommended. 

"5.  Community-based  treatment  facilities  should  be  promoted  in  caring  for 
problem  drug  users  utilizing  existing  health  centers  when  possible  and  ap- 
propriate. 

"<;.  Public  health  courses  on  the  social  aspects  of  drug  use  should  be  included 
in  the  curricula  of  the  schools  of  the  health  professions. 

"other  recommendations 

"1.  The  Commission  recognizes  that  several  state  legislatures  have  improperly 
classified  marihuana  as  a  narcotic,  and  recommends  that  they  now  redefine 
marihuana  according  to  the  standards  of  the  recently  adopted  Uniform  Con- 
trolled Substances  Law. 

"2.  A  single  federal  agency  source  should  disseminate  information  and  ma- 
terials relating  to  marihuana  and  other  drugs.  The  National  Clearinghouse  for 
Drug  Abuse  Information  should  be  charged  with  this  responsibility. 

"3.  The  Special  Action  Office  for  Drug  Abuse  Prevention  in  the  White  House 
should  be  responsible  for  the  coordination,  development  and  content  review 
of  all  federally-supported  drug  educational  materials  and  should  issue  a  report 
as  soon  as  possible,  evaluating  existing  drug  education  materials. 

"J.  The  Commission  notes  the  significant  role  played  by  the  voluntary  sector 
of  the  American  community  in  influencing  the  social,  religious  and  moral  atti- 
tudes of  our  nation's  citizens  and  recommends  that  the  voluntary  sector  be 
encouraged  to  take  an  active  role  in  support  of  our  recommended  policy  of  dis- 
couraging the  use  of  marihuana. 

"Separate  Views  of  Senators  Javits  and  Hughes 

"Commissioner  Hughes  (Senator  from  Iowa)  and  Commissioner  Javits 
(Senator  from  New  York)  believe  that  the  Commission  has  taken  a  major, 
highly  laudable  step  in  recommending  that  the  private  use  of  marihuana  be 
taken  out  of  the  criminal  justice  system.  They  concur  in  its  threshold  judgment 
that  overall  social  policy  regarding  this  drug  should  seek  to  discourage  use. 
while  concentrating  primarily  on  the  prevention  of  irresponsible  use.  They  dis- 
agree, however,  with  three  specific  recommendations  relating  to  the  implementa- 
tion of  this  discouragement  policy. 

"First,  they  would  eliminate  entii-ely  the  contraband  provision  from  the 
partial  prohibitory  model  adopted  by  the  Commission.  They  want  it  eliminated 
first  because  its  legal  implications  are  confusing  and  the  subject  of  disagreement 
even  among  lawyers.  Whether  or  not  possession  of  a  given  substance  is  crim- 
inal, possession  of  material  designated  as  contraband  makes  that  possession  un- 
lawful. Also,  marihuana  designated  as  contraband  would  be  subject  to  govern- 
ment search  and  seizure,  even  though  the  underlying  possession  is  no  longer 
criminal.  The  provision — which  does  not  apply  to  marihuana  held  for  personal 
use  within  the  home — is  considered  by  both  Commissioners  to  be  an  unneces- 
sary 'symbol*  of  the  discouragement  policy.  It  will  not  foster  elimination  of  the 
misunderstanding  and  mistrust  which  is  a  hallmark  of  our  current  marihuana 
policy. 

"Commissioners  Hughes  and  Javits  seek  to  eliminate  it  also  because  as  a 
practical  matter  it  serves  no  useful  enforcement  purpose  within  the  overall 
partial  prohibitory  model.  If  marihuana  held  for  personal  use  within  the  home 
is  not  contraband,  why  should  marihuana  held  for  personal  use  within  one's 
automobile  be  contraband?  As  a  matter  of  fact,  the  area  of  operation  of  the 
contraband  provision  is  extremely  narrow.  If  one  possesses  more  than  one  ounce 
Of  marihuana  in  public,  it  may  be  seized  without  regard  to  the  contraband  doc- 
trine  since  such  possession  is  a  criminal  violation. 

"Since  the  contraband  provision  does  not  apply  to  marihuana  possession  and 

use  in  private,  tb«  only  effective  area  covered  by  the  contraband  provision  is 

of  possession  in  public  of  le^s  than  one  ounce.  The  Commission  has 

chosen  to  remove  the  stigma  of  the  criminal  sanction  in  this  kind  of  case.  To 

impose  instead  a  contraband  provision,  which  it  is  argued  is  in  the  nature  of  a 
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civil  'in  rem'  seizure  which  does  not  operate  against  the  person,  is  to  cloud  the 
issue  and  to  weaken  the  force  of  the  basic  decriminalization  step.  A  persuasive 
justification   simply   has  not    been    made. 

"Both  Commissioners  seek  to  eliminate  it  also  because  they  believe  thai  the 
voice  of  the  Commission  should  he  loud  and  clear  that  the  preservation  of  the 
righl  of  privacy  is  of  paramount  importance  and  cannot  he  casually  jeopardized 
iii  the  pursuit  of  some  vague  public  or  law  enforcement  interest  which  has  not 
been  denned  and  justified  with  clarity  and  precision. 

The  second  area  of  disagreement  with  the  Commission's  recommendations 
concern  the  casual  distribution  of  marihuana  and  the  not-for-profit  sale.  As 
they   understand  : 

"Ml  The  totally  donative  transfer  is  not  subject  to  criminal  penalty,  re- 
gardless of  where  it    takes  place. 

■■('_' »  The  transfer  of  small  amounts  for  insignificant  remuneration  not  in- 
volving a  profit  is  not  subject  to  criminal  penalty,  (except  if  it  is  accomplished 
in  public,   in  which  case  it    is  subject    to  criminal   sanction),  but. 

"(3)  The  transfer  of  'large  amounts'  for  'significant'  remuneration  not  in- 
volving a  profit  is  subject  to  criminal  penalty. 

"In  a  footnote  on  page  63  of  the  Report,  the  Commission  refers  to  a  Report 
of  the  Senate  Judiciary  Committee  on  the  Comprehensive  Drug  Abuse  Preven- 
tion and  Control  Act  of  1970.  In  substance,  it  implies  that  within  the  meaning 
of  the  Act  transfers  of  more  than  one  or  two  marihuana  cigarettes  in  return 
for  .10  cents  or  one  dollar  to  cover  cost  are  not  intended  to  be  covered  as  casual 
transfers,  but  rather  are  to  he  treated  as  unlawful  sales. 

'•Commissioners  Hughes  and  Javits  feel  that  the  Commission  has  failed  to 
set  forth  a  clear  standard  which  will  adequately  inform  the  public  of  their 
obligations  under  the  law.  The  recommendation  and  its  discussion  in  the  Re- 
port are  confusing  and  fail  to  provide  the  individual  with  sufficient  guidance 
to  allow  him  to  act  without  having  to  dodge  in  and  out  of  illegality.  It  also  un- 
dermines a  basic,  stated  objective  of  the  Commission  i.e..  to  concentrate  the 
weight  of  the  criminal  sanction  upon  significant  supply  and  distribution  ac- 
tivities rather  than  upon  casual  consumption. 

"Moreover,  proscribing  even  the  most  casual  not-for-profit  transfers  when 
they  occur  in  public  is,  in  their  opinion,  incorrect.  Such  transfers  are  neces- 
sarily incident  to  private  possession  and  use.  To  hold  that  they  should  be  subject 
to  criminal  sanction  is  logically  inconsistent  witli  the  Commission's  rationale 
and   recommendation  on  decriminalization  of  such  private  activities. 

Instead,  both  Commissioners  recommend  that  all  non-for-profit  sales  be 
excluded  from  the  criminal  sanction.  It  is  fundamental  that  there  be  a  clear 
s;  peration  between  the  serious,  commercial,  profit-making-seller,  or  "pusher" 
as  he  is  known,  and  the  individual  who  merely  splits  the  cost  of  a  reasonable 
supply  of  the  drug  with  his  friends  or  acquantances. 

"Thirdly,  exception  is  taken  to  the  retention  of  the  criminal  sanction  on 
public  possession  of  more  than  one  ounce. 

"The  individual  who  buys  an  ounce  and  a  half  would  be  a  criminal  when 
lie  buys  on  the  corner,  when  he  puts  it  in  his  pocket,  when  he  gets  in  his  car 
and  drives  home,  when  he  is  on  his  doorstep,  but  not  when  he  crosses  the 
threshold  of  his  home.  Again  Commission  policy  should  direct  the  attention 
of  the  law  enforcement  community  to  the  person  who  sells  the  drug  for  profit, 
and  not  to  the  person  who  uses  the  drug  privately. 

"If  an  individual  has  more  than  a  few  ounces  in  his  possession,  and  there 
is  probable  cause  to  believe  that  he  intends  to  sell  it  for  profit,  that  activity 
is  already  covered  under  the  Commission's  recommendation  that  possession 
with  intent  to  sell  is  illegal.  Therefore,  there  is  no  need  to  further  proscribe 
simple  public  possession. 

"All  the  component  parts  of  the  recommended  policy  of  the  Commission 
should  be  consistent  with  its  objective  of  non-interference  with  casual  transfers, 
and  possession  and  use  which  is  essentially  and  fundamentally  private  and 
personal. 

"The  contraband  device,  the  not-for-profit  sale,  and  public  possession  of 
some  reasonable  amount  which  should  lie  presumed  to  be  necessarily  incident 
to  private  use  should  all  be  removed  from  the  ambit  of  legal  sanction.  To  do 
so  would  be  to  strike  down  "symbols"  of  a  public  policy  which  had  never 
been  adequately  justified  in  the  first  instance.  Such  steps  would  in  no  way 
jeopardize  the  firm  determination  of  the  Commission  that  the  use  of  mari- 
huana ought  to  be  discouraged. 


6957 

"commission  members 

"By  law,  the  National  Commission  on  Marihuana  and  Drug  Abuse  has  13 
members.  Nine  public  members  were  appointed  by  the  President  who  also 
named  tiie  Chairman  and  Vice  Chairman  (five  maximum  from  one  political 
party). 

"Of  the  four  congressional  members,  two  were  named  by  the  President  of  the 
Senate  and  two  by  the  Speaker  of  the  House   (two  from  each  political  party). 

'•Raymond  P.  Shafer,  Chairman,  former  Governor  of  Pennsylvania,  Chairman 
of  the  Board  and  Executive  Director,  Teleprompter  Corporation,  New  York. 

"Dana  L.  Farnsworth,  M.D„  Vice-Chairman,  former  Director  of  Health 
Services,  Harvard  University,  ('ami nidge,  Massachusetts. 

"Henry  Brill,  M.D.,  Director  of  Pilgrim  State  Hospital,  West  Brentwood, 
Long  Island. 

"Representative  Tim  Lee  Carter   (It-Kentucky). 

'•Mrs.  Joan  Cooney,  President  of  the  Children's  Television  Workshop  and 
Producer  of  "Sesame  Street,"  New  York,  New  York. 

"Charles  O.  Gavin,  Dean  of  Southern  Methodist  University,  Law  School, 
Dallas,  Texas. 

"John  A.  Howard,  Ph.D.,  President  of  Roekford  College,  Rockford,  111.  and 
President  of  American  Association  of  Independent  College  and  University 
Presidents. 

"Senator  Harold  E.  Hughes   (D-Iowa). 

"Senator  Jacob  K.  Javits   (R-New   York). 

"Representative  Paul  G.  Rogers   (D-Florida). 

"Maurice  H.  Seevehs,  M.D.,  Professor  and  former  Chairman  of  the  Depart- 
ment of  Pharmacology,  University  of  Michigan.  Ann  Arbor. 

"J.  Thomas  Ungerleider,  M.D.,  Assistant  Professor  of  Psychiatry,  U.C.L.A. 
Neuropsychiatry  Institute,  Los  Angeles. 

"Mitchell  Ware,  Attorney,  Mazza.  Mazzio  and  Ware,  Chicago,  former  Super- 
intendent of  the  Illinois  Bureau  of  Investigation,  Chicago. 


[From  the  Medical  Tribune  and  Medical  News,  Wednesday,  Oct.  17,  1973] 

Study  of  Chronic  Use  of  Marijuana  Demonstrates  No  Chromosome  Breaks, 
Brain  Damage,  or  Untoward  Effects 

New  York — A  double-blind  clinical  study  of  the  effects  of  marijuana  in  a 
sample  of  a  population  long  habituated  to  its  use  has  yielded  no  evidence  of 
significant  physiologic  or  psychoneurologic  differences  between  smokers  and 
a  control  group  of  nonsmokers. 

The  study,  which  was  commissioned  by  the  U.S.  Department  of  Health, 
Education,  and  Welfare  to  obtain  controlled  clinical  evidence,  so  far  lacking, 
about  the  effects  of  chronic — as  opposed  to  acute — use  of  cannabis,  was  carried 
out  on  the  island  of  Jamaica  by  the  Research  Institute  for  the  Study  of  Man, 
New  York,  in  collaboration  with  the  Faculty  of  Medicine,  University  of  West 
Indies.  Kingston. 

The  results  of  this  investigation  appear  to  lay  at  rest  many  common  beliefs 
about  the  deleterious  effects  of  marijuana — beliefs  based  on  laboratory  obser- 
vations (or  anecdotes)  of  acute  effects  in  haphazardly  collected  groups  of  study 
subjects,  without  regard  for  idiosyncratic  physiologic  differences  or  behavioral 
or  sociologic  background. 

The  project  was  begun  in  June.  1970.  with  a  broad  and  intense  18-month 
anthropologic  study  to  define  typical  marijuana  smokers  in  representative 
Jamaican  communities,  and  the  final  report.  Effects  of  Chronic  Smoking  of 
<  tmnabis  in  Jamaica,  embracing  physiologic  field  studies  and  the  results  of 
in-bospital  laboratory  work,  was  submitted  to  HEVY's  National  Institute  of 
Mental  Health  in  March,  1972.  with  no  attendant  publicity  in  this  country- 

In  the  clinical  phase  of  the  project,  30  confirmed  smokers,  in  whom  duration 
of  regular  use  of  marijuana  ranged  from  seven  to  37  years  (mean  of  17.~>> 
were  matched  with  30  controls  who  either  had  never  smoked  or  had  never  been 
regular  smokers  and  had  long  ceased. 

During  a  six-day  period  of  abstinence  from  cannabis — while  in  University 
Hospital,  Kingston.  Jamaica — all  (50  were  assessed  by  detailed  medical  history 
and  examination,  heart  and  lung  radiography,  electrocardiography,  respiratory 
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function  tests,  blood  chemistry,  liver  and  renal  function,  hematologic  studies 
and  treponemal  serology,  and  chromosomal  .studies.  In  addition,  blood  and 
urine  samples  were  analyzed  for  peripheral  thyroal  hormone  levels  and  steroid 
excretion. 

NONE   HAD  USED   HARD  DRUGS 

None  of  the  60  had  ever  used  heroin,  an  average  of  seven  pounds  lighter, 
suggesting  the  possibility  that  habitual  smoking  causes  some  suppression  of 
appetite. 

NO   ABNORMAL   CONFIGURATIONS 

Abnormalities  found  in  chromosome  studies  of  peripheral  blood  cultures  were 
slightly  more  frequent  in  the  nonsmoker  control.  Chromatid  breaks  and  gaps 
were  seen  in  2.36  per  cent  of  cells  of  marijuana  smokers  and  in  2.90  per  cent 
of  cells  of  controls — not  statistically  significant.  No  abnormal  configurations, 
exchanges,  or  dicentrics  were  seen. 

"It  appears  that  chronic  cannabis  use  has  no  significant  effect  on  the  mitotic 
chromosomes  of  human  peripheral  blood  lymphocytes  in  the  Jamaican  man. 
The  incidence  of  mild  chromatid  breakage  was  no  higher  than  that  found  in 
random  Jamaican  subjects." 

There  were  minor  ECG  abnormalities  in  30  per  cent  of  both  groups,  perhaps 
indicating  the  prevalence  of  a  cardiomyopathy  that  has  been  recognized  in 
Jamaica,  possibly  attributable  to  an  obliterative  disease  of  the  small  coronary 
vessels,  often  associated  with  heavy  tobacco  consumption. 

Hematologic  studies  revealed  eosinophliia  in  11  subjects,  seven  nonsmokers 
and  lour  smokers — not  statistically  significant.  No  significant  differences  were 
found  in  other  hematologic  tests,  with  the  exception  of  hemoglobin  and  mono- 
cyte count  values.  There  were  twice  as  many  nonsmokers  as  smokers  in  the 
low-Hb  (10-14  Gm./lOO  ml.)  range.  There  were  six  smokers  in  the  high  (17-20 
Gm./lOO  ml.)  range;  only  one  nonsmoker  fell  into  morphine,  LSD,  ampheta- 
mines, barbiturates,  or  jimson  weed.  Of  the  30  confirmed  smokers,  27  also  used 
tobacco.  Of  the  30  controls,  19  were  tobacco  smokers.  Eight  controls  had  had 
.slight  experience  with  marijuana. 

The  number  of  cigarettes  (spliffs)  that  had  been  consumed  per  day  at  the 
time  of  the  study  ranged  from  one  to  24,  with  an  average  of  seven.  Light  use 
was  defined  as  one  to  four  spliffs  a  day,  moderate  use  as  four  to  seven,  and 
heavy  use  as  eight  or  more  a  day.  Smokers  who  used  the  pipe  consumed  from 
one  to  2.j  pipeloads  per  week,  with  an  average  weekly  consumption  of  14. 
Marijuana  samples  submitted  for  analysis  by  the  smokers  had  a  mean  -9 
THC  content  of  2.96  per  cent. 

Possession  or  use  of  marijuana  being  illegal,  it  had  been  agreed  that  no 
studies  of  acute  effects  could  be  undertaken  in  University  Hospital.  Only  one 
smoker  is  known  to  have  breached  the  agreement — in  a  fit  of  dedication  to 
science  :  "Hear  me  why  I  smoke  it.  Although  you  told  me  not  to,  I  feel  if  a  man 
is  tested  for  a  week  and  he  doesn't  smoke,  it  makes  no  sense.  When  a  man 
tests  me.  I  want  him  to  find  evidence  that  the  smoke  comes  off  me,  and  if  it's 
effective  it  will  show  up.  But  if  I  stop  smoking  when  I  leave  home  to  go  to 
the  hospital,  there's  nothing  left." 

Blood  pressures  in  both  smokers  and  controls  were  within  normal  limits. 
Roentgenograms  of  the  heart  and  lungs  w-ere  normal  in  both  groups,  except  for 
some  scarring  of  the  lungs  in  one  of  the  controls.  Smokers  and  controls  were 
matched  in  height  and  in  age,  but  the  smokers  were  this  category.  Twice  as 
many  smokers  as  nonsmokers  had  low  (0-1  per  cent)  monocyte  values:  twice 
as  many  nonsmokers  as  smokers  fell  into  the  high  (5-9  per  cent)  category. 

Elevation  of  the  liver  enzymes,  serum  glutamic  oxalacetic  transaminase  and 
serum  glutamic  pyruvic  transaminase,  was  found  in  seven  subjects — three  non- 
smokers  and  four  smokers — but  did  not  indicate  significant  liver  damage. 

Several  interesting  trends  were  noted  in  respiratory  function,  indicating  an 
association  between  frequency  and  duration  of  smoking  per  so  (tobacco 
cigarettes,  marijuana)  with  respiratory  function  and  differences  in  blood 
chemistry.  Chronic,  heavy  smokers  (more  than  20  tobacco  cigarettes  per  day, 
plus  chronic  marijuana  smoking)  are  at  greater  risk  of  function  hypoxia.  No 
other  statistically  significant  differences  were  established. 
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Arterial  blood  determinations  of  oxygen,  carbon  dioxide,  pH,  bicarbonate, 
and  pulse  rate,  at  rest  and  immediately  after  exercise,  were  made.  The  only 
statistically  significant  difference  between  smokers  and  controls  on  these 
measurements  was  that  bicarbonate  after  exercise  was  found  to  be  lower 
among  smokers. 

The  excretion  of  a  number  of  urinary  steroids  in  the  chronic  smokers  and 
matched  controls  was  studied  for  indications  of  marked  changes  in  adrenal 
cortical  function  in  the  smokers.  Smokers  and  controls  were  compared  for 
urinary  metabolites  of  Cortisol.  No  differences  were  found  between  the  two 
groups,  either  by  t-test  or  by  nonparametric  statistical  tests.  The  results  indi- 
cated no  significant  reduction  in  Cortisol  secretion  in  the  group  of  chronic 
cannabis  users,  compared  with  the  nonusers. 

THYROXINE  CONTENT   DETERMINED 

Total  thyroxine  and  free  thyroxine  content  were  determined.  The  groups  did 
not  differ  from  one  another. 

Comparative  examinations  of  the  60  men  were  conducted  by  two  members  of 
the  Department  of  Psychiatry,  University  of  the  West  Indies,  to  whom  they 
were  randomly  assigned. 

The  objectives  were  to  seek  evidence  of  psychoses,  of  abnormalities  of  mood, 
thought,  behavior,  or  perception,  that  might  be  attributed  to  marijuana. 
Eysenck  Personality  Inventory  (short  form)  appraisals  revealed  no  appreci- 
able differences. 

i  The  ward  staff,  unaware  of  which  subjects  were  smokers,  observed  that 
those  who  were  in  fact  smokers  were  more  affable  and  more  popular.  Men  of 
the  nonsmoking  group  were  more  often  thought  to  be  neurotic,  and  were  more 
often  impatient  with  ward  routines  and  discipline.) 

No  significant  abnormalities  emerged  from  mental  status  examinations.  Only 
one  subject,  a  nonsmoker,  showed  up  as  significantly  depressed  on  the  Hamilton 
Rating  Scale.  No  score  on  either  the  Schizophrenic  Rating  Scale  or  the  Wing 
Rating  Scale  was  indicative  of  any  disorder. 

In  view  of  the  frequent  reports  that  the  use  of  cannabis  leads  to  a  ne'er-do- 
well  "amotivational  syndrome,"  particular  attention  was  given  to  work  records 
of  the  subjects.  No  significant  differences  were  found  between  smokers  and 
nonsmokers. 

Electroencephalograms  were  obtained  for  all  60  subjects.  No  significant 
difference  appeared  between  the  two  groups  in  definite  abnormalities  or  equiv- 
ocal cases.  Further,  most  of  the  findings  considered  definitely  abnormal  or 
equivocal  were  focal  in  nature,  unlikely  to  have  been  caused  by  any  medica- 
tion or  drug  effect. 

Psychologic  appraisals  were  done  to  see  whether  there  were  any  nonacute, 
lingering,  or  irreversible  neuropsychologic  effects  in  chronic  smokers  during 
the  hosptal  period,  when  they  abstained  long  enough  to  be  physiologically  free 
of  the  active  chemical  constituents  of  cannabis. 

i  If  is  known  that  THC  has  a  two-phase  biological  half  life  in  which  the  rapid 
phase  lasts  about  30  minutes  and  the  slow  phase  56  hours.  By  the  time  the 
men  were  tested,  there  could  have  been  very  little,  if  any,  THC  in  their  bodies.) 

The  tests  yielded  no  consistent  differences  between  smokers  and  nonsmokers, 
tbe  data  clearly  indicating  that  long-term  use  by  these  men  did  not  produce 
demonstrable  intellectual  or  ability  deficits  when  they  were  without  the  drug 
for  three  days.  There  was  no  evidence  to  suggest  schizophrenic  effects  of  brain 
damage. 

In  associated  physiologic  tests  carried  out  in  the  field,  independently  of  the 
hospital  clinical  studies,  the  work  performance  of  farmers  before,  during,  and 
after  smoking  of  marijuana  was  closely  observed  by  microanalysis  of 
movements. 

Total  hoeing  or  soil-turning  space  covered,  or  work  accomplished  in  number 
of  plants  reaped,  was  usually  reduced  per  unit  of  time  after  smoking.  The 
number  of  body  movements  per  minute  was  often  greater  after  smoking,  but 
more  movements  were  required  to  complete  a  given  task. 

Farmers  believed  that  their  work  was  more  intense  after  smoking — that  they 
were  doing  a  better  weeding  job,  for  example — but  "the  extra  movements  per 
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time  and  space  unit  may  be  related  to  cumulative  inaccuracies,  resulting  in 
the  need  for  repetition." 

Psychologic  tests  yielded  no  consistent  differences  between  smokers  and 
nonsmokers,  the  authors  reported,  "the  data  clearly  indicating  that  long-term 
[cannabis]  use  by  these  [subjects]  did  not  produce  demonstrable  intellectual  or 
ability  deficits.  There  was  no  evidence  to  suggest  schizophrenic  effects  or  brain 
damage." 

Case  history  data  taken  from  both  groups  support  a  popular  contention 
among  Jamaican  marijuana  users  that  smokers  are  less  frequently  engaged 
in  criminal  activity  than  nonsmokers. 

HALLUCINATIONS    NOT   REPORTED 

Questionnaires  also  revealed  that  hallucinations  are  not  associated  with 
smoking.  Only  a  few  smokers  reported  having  had  visions  of  little  male  or 
female  dancers,  and  then  only  under  the  influence  of  their  first  smoke — visions 
so  stereotyped  as  to  suggest  that  they  were  seen  only  because  mythology  says 
they  are  to  be  expected. 

The  director  of  the  project  for  HEW  was  Vera  Rubin,  Ph.D..  director  of  the 
Research  Institute  for  the  Study  of  Man.  Lambros  Comitas,  Ph.D.,  Professor 
of  Anthropology  and  Education.  Teachers  College,  Columbia  University,  was 
codirector  of  this  project. 

The  psychiatric  testing  was  directed  by  Michael  H.  Beaubrun  (M.B.  Edin.. 
FRCPsych.,  FACPsych.,  DFAPA),  Professor  of  Psychiatry  and  head  of  the 
department,  University  of  the  West  Indies  The  nonpsychiatric  clinical  testing 
was  directed  by  Eric  K.  Cr.uickshank,  M.D.,  FRCP,  Professor  and  Head  of 
Medicine,  University  of  the  West  Indies. 


[From  the  Harris  Survey.  Thursday,  Feb.  2S,  1974] 
Alcohol  Believed  More  Harmful  Than  Marijuana 

(By  Louis   Harris) 

Alcohol  is  rated  "more  dangerous  for  people  to  take"  than  marijuana  by  a 
31-29  percent  margin  of  the  American  people,  while  a  full  30  percent  see  them 
as  "equally  dangerous."  Thus,  nearly  two  out  of  three  seem  to  accept  one  of 
the  principal  arguments  of  those  who  say  we  have  a  double  standard  in  dealing 
with  these  stimulants. 

A  majority  (53-34  percent)  say  they  "can  see  the  time  when  marijuana  will 
be  used  as  much  has  alcoholic  beverages  in  this  country."  Nonetheless,  a  more 
sizable  majority  opposes  legalizing  the  sale  of  marijuana  (70-23  percent)  and 
also  rejects  legalizing  the  use  of  the  drug  (69-25  percent). 

Adoption  nationally  of  a  new  Oregon  law  which  levies  a  small  fine  and  no 
jail  term  on  anyone  caught  with  a  small  amount  of  marijuana  in  his  posses- 
sion is  also  opposed  but  by  a  much  smaller  margin,  49-36  percent. 

Although  attitudes  toward  marijuana  have  softened  some  over  the  past 
few  years,  most  adult  Americans  by  and  large  still  take  a  rather  firm  line 
against  its  sale  and  use.  Easily  the  strongest  current  for  legalizing  marijuana 
is  the  widespread  conviction  that  alcoholic  beverages,  now  legal  in  most  parts 
of  the  country,  are  even  more  dangerous. 

In  late  January,  the  Harris  Survey  asked  a  nationwide  cross  section  of  1,594 
households :  "Do  you  think  marijuana  or  alcohol  is  more  dangerous  for  people 
in  this  country  to  take?" 

Alcohol  or  marijuana  more  dangerous? 

Totat 
public 
percent 

Alcohol  more  dangerous 31 

Marijuana  more  dangerous 29 

Botli    equally    dangerous 30 

Not  sure 1<» 
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Statement  of  Hardin  B.  Jones,  Ph.D.,  Professor  of  Medical  Physics,  Profes- 
sor of  Physiology,  Assistant  Director,  Donner  Laboratory,  University 
of  California,  Berkeley 

causes  of  drug  abuse  and  the  drug  movement 

I  am  Professor  of  Physiology,  Professor  of  Medical  Physics,  and  assistant 
director  of  the  Donner  Laboratory  for  Medical  Research  at  the  University  of 
California,  Berkeley.  I  have  been  on  the  staff  of  the  University  of  California, 
Berkeley  since  1938.  I  received  my  Ph.D.  in  physiology  and  biochemistry  in  19-14 
and  was  the  same  year  appointed  to  the  faculty.  I  have  approximately  one  hun- 
dred significant  papers  on  such  topics  as :  origins  of  cancer,  longevity,  aging*. 
cardiovascular  disease,  effects  of  radiation,  effects  of  smoking  and  other  envi- 
ronmental hazards,  physical  fitness,  nutrition,  regional  blood  flow,  infectious 
disease,  treatment  of  cancer,  and  I  have  recently  concentrated  my  professional 
attention  on  the  matter  of  drug  abuse.  My  fields  of  scientific  specialty  include 
physiology,  biochemistry,  demography,  statistics,  biophysics,  and  epidemiology, 
and  I  have  used  many  of  these  resources  in  my  study  of  the  effects  of  drugs 
and  the  origin  of  the  drug  movement.  I  have  recently  written  a  book,  Coleridger 
on  Coleridge  and  Opium,  and  with  my  wife  another  book,  Sensual  Drugs:  De- 
habilitation  and  Rehabilitation  of  the  Mind.  I  tender,  as  part  of  my  testimony, 
shorter  articles  and  reports  on  the  effects  of  cannabis.  One  of  these  is  a  report 
to  the  Army  stemming  from  studies  and  educational  demonstrations  I  conducted 
through  the  arrangements  of  Maj.  Gen.  John  K.  Singlaub,  then  Deputy  Assistant 
Secretary  of  Defense,  Drug  and  Alcohol  Abuse,  a  position  now  held  by  Maj.  Gen- 
Frank  B.  Clay.  I  made  three  extensive  studies  of  the  drug  problem  in  South 
East  Asia;  the  last  was  with  Mrs.  Jones  (we  collaborate)  and  included  studies 
of  our  soldiers  in,  Germany.  General  Abrams,  then  commanding  our  forces  in 
South  East  Asia  awarded  me  with  a  citation  for  distinguished  civilian  service 
in  recognition  of  this  work. 

It  is  pertinent  to  my  testimony  that  I  have  personally  interviewed  more  than 
1600  drug  users  most  of  whom  used  cannabis,  and  that  I  give  a  unique  course, 
"Drug  Use  and  Abuse.-'  The  course  has  a  current  enrollment  of  390  students.  I 
have  given  it  ten  times  in  five  years,  and  it  provides  a  clear  example  of  how 
information,  equivalent  to  that  of  these  hearings,  can  stop  drug  abuse. 

Senator  Thurmond,  I  preface  my  prepared  remarks  to  thank  you  and  your 
colleagues  of  the  Judiciary  Subcommittee  for  these  hearings.  They  comprise  the 
most  extensive  and  comprehensive  scientific  meeting  yet  held  on  cannabis  abuse. 
A  number  of  us  made  this  observation.  We  also  want  to  state  clearly  that  the 
subject  is  urgent  and  needs  the  most  serious  attention.  The  awful  fact  is  that 
we  are  caught  in  the  most  destructive  epidemic  of  cannabis  abuse  the  world  has 
yet  known.  But  the  magnitude  of  the  disaster  has  not  been  recognized  and  cor- 
rective remedies  have  not  been  applied.  These  hearings  may  be  the  first  step 
toward  corrective  action. 

Usually  problems  enlarge  into  disasters  because  the  remedies  worsen  rather 
than  heal  the  problem.  In  the  cannabis  disaster,  it  is  apparent  that  remedies 
such  as  to  keep  use  of  marijuana  "moderate"  or  to  legalize  the  use  of  it  so  that 
it  will  not  technically  be  a  problem  have  prevented  sensible  acts  to  reduce  the 
use  of  this  drug.  Our  testimonies  make  it  clear  that  we  find  no  "safe"  level  of 
the  use  of  cannabis. 

As  an  expert  in  human  radiation  effects.  I  point  out  that  the  chromosome' 
damagre  found  by  professor  Stenchever,  even  in  those  who  use  cannabis  "mod- 
erately," is  roughly  the  same  type  and  degree  of  damage  as  in  persons  surviv- 
ing atom  bombing  with  a  heavy  level  of  radiation  exposure  (approximately 
150  roentgens).  The  implications  are  the  same. 

Dr.  Heath  has  presented  direct  observations  in  humans  that  use  of  cannabis 
results  in  persistent  poisoning  of  the  deep  centers  of  the  brain  necessary  for  the 
awareness  of  pleasure.  This  fits  the  observations  by  many  of  us  that  marijuana 
users  have  severe  sensory  deprivation,  or  slowest  and  least  likely  to  recover. 
Dr.  Heath  has.  in  a  sense,  made  the  direct  measurment  that  cannabis  poisons 
the  very  part  of  the  brain  allowing  full  awareness  of  being  alive. 

The  above  two  disclosures,  with  concurrence  of  the  assembled  experts  con- 
cerning the  validity  of  the  observations,  does  put  the  matter  of  effects  in  a  very 
serious  category.  Not  only  do  we  hope  that  there  will  be  appropriate  action  by 
Congress  and  the  Government  but  we  also  hope  that  foolish  statements  encour- 
aging the  use  of  marijuana  will  cease  affecting  our  youth. 
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In  my  presentation  this  afternoon,  I  plan  to  deal  with  the  sources  of  the 
current  marijuana-hashish  epidemic,  because  only  when  we  have  identified  the 
sources  will  we  be  aide  to  attack  and  push  hack  the  epidemic  A  classic  source 
is  the  influence  of  the  literary-intellectual  tradition  involving  some  much  ad- 
mired  names  in  English  and  French  literature.  But  this  by  itself  would  not  have 
been  enough  to  launch  the  epidemic.  Nor  is  the  epidemic  explained  by  reference 
to  sociological  sources.  1  believe  that  the  epidemic  manner  in  which  the  use  of 
marijuana  has  spread  across  our  nation  in  less  than  10  years  is  the  result  of  a 
massive  and  sustained  pro-marijuana  propaganda  campaign,  involving  a  small 
hut  influential  number  of  academic  propagandists,  the  media,  the  entertainment 
industry,  and  the  New  Left. 

In  my  presentation.  I  plan  to  deal  separately  with  each  of  these  sources  of 
pro-marijuana  propaganda. 

ORIGINS  OF  THE  DRUG  MOVEMENT 

Involvement  of  literary  intellectuals  with  drugs 

Some  writers  of  the  late  18th  and  early  10th  century  began  to  make  use  of 
mi ud-altering  drugs  when  the  large-scale  importation  of  opium  to  the  Western 
countries  by  the  East  India  Company,  beginning  in  1776,  made  opium  and 
morphine  readily  available.  The  effects  of  these  drugs  lifted  well  with  the  mood 
of  the  Romantic  Movement.  Under  the  influence  of  opiates,  writers  fantasized 
and  were  attractively  mystic  and  incomprehensible.  They  had  much  to  do  with 
the  dreamy  impracticality  and  the  sympathy-generating  anguish  of  the  Ro- 
mantic Movement.  One  cause  of  the  dreaminess  was  the  nonspecific  euphoria 
induced  by  opium.  The  anguish,  depression,  and  misery  were  derived  from  the 
special  problems  of  the  opium-eater:  addiction,  tolerance,  withdrawal  illness. 
sensory  deprivation,  and  depression.  Samuel  Taylor  Coleridge  and  Thomas  de 
Quincey  were  the  first  prominent  writers  in  this  movement:  other  prominent 
intellectuals,  over  the  intervening  century,  were  Charles  Baudelaire.  Edgar 
Allen  Poe,  and,  in  recent  times,  Aldous  Huxley.  Huxley  wrote  an  essay,  Heaven 
(mil  If<  II,  revealing  his  drug-induced  manic  depressive  disease.  He  also  wrote, 
in  1954,  the  essay  that  became  the  touchstone  of  the  current  drug  movement: 
Doors  of  Perception.  Here  he  witnessed  to  the  mental  wonders  of  "mind  expan- 
sion" through  use  of  the  hallucinogenic  drug,  peyote  or  mescaline.  Millions  have 
read  this  romantc  and  misleading  account  of  mental  "trips"  on  a  drug.  That 
hallucinations  do  occur  and  are  fascinating  is  not  incorrectly  reported:  what  is 
in  error  is  the  assertion  that  this  is  "mind  expansion"'  or  in  any  way  an  enhance- 
ment of  the  powers  of  perception.  The  mind  simply  limps  along  with  portions 
of  the  brain  not  working.  Novel?  Yes.  for  normally  we  do  not  deliberately  gen- 
erate  sensory  confusion  and  impairment  of  perception.  But  the  romantic  notion 
of  "mind  expansion"  took  hold  and  was  combined  with  supposedly  "scientific" 
studies  in  the  same  vein  by  Dr.  Timothy  Leary  (then  Assistant  Professor  of 
Psychology  at  Harvard  University).  Leary  used  and  studied  the  drug,  psilo- 
cybin,  which  is  similar  to  mescaline  but  more  powerfid.  The  still  more  powerful 
lysergic  acid  diethylamide  (LSD)  was  rediscovered  and  used  by  the  drug  ro- 
manticists in  the  mid-1960's.  In  the  meantime,  through  the  efforts  of  Herbert 
.Ma i<  use  (Eros  and  Civilization),  Timothy  Leary,  Allen  Ginsberg,  and  others, 
a  political  movement  based  on  the  use  of  drugs  was  conceived  and  launched. 

Tin-  political  goals  of  some  of  the  drug  cult  leaders  can  be  perceived  in  the 
almost  incoherent  ramblings  of  Leary  in  bis  1968  book.  High  Priest.  On  pages 
111-128,  he  describes  a  group  drug  session  using  the  "sacred  mushroom"  drug, 
psilocybin,  that  took  place  in  December  1960. 

"There  were  the  detached  philosophers  .  .  .  who  knew  that  the  new  drugs 
were  re-introducing  the  platonic^gnostie  vision  .  .  .  here  was  Allen  Ginsberg, 
secretary  general  of  the  world's  poets,  beatniks,  anarchists,  socialists,  free-sex/ 
love  eultista  ...  He  was  lying  on  the  top  of  the  blanket.  His  glasses  were  off 
and  bis  black  eyes,  pupils  completely  dilated  [from  psilocybin]  looked  up  at  me. 
,."'.'  [A  little  later,  in  the  study]  In  front  of  the  desk  looking  like  medieval 
hermits  were  Allen  and  Peter  both  stark  naked.  [Ginsberg's  words,  as  cited  by 
Leary  in  capitals]  I  WENT  IN  AMONG  THE  PSYCHOLOGISTS  IN  STUDY 
\\it  <  \W  THEY  Too  WERE  WAITING  FOR  SOMETHING  VAST  TO  TIAP- 
!  'v    ONLY   TT  REQUIRED  SOMEONE  AND  THE  MOMF.XT  To  MAKE  IT 

HAPPEN ACTION'.  REVOLUTION  .  .  .  Allen  says  he  is  the  Messiah  and  lie's 

cabling  Kevouac  to  start  a  peace  and  love  movement  ...  (I  also  hear  Paul  Good- 
man and  X.  Podhoreta  are  forming  some  kind  of  committee  for  intelligent  action 
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which  has  as  program  various  things  such  as  sex  freedom  and  drug  freedom.) 
...  I  SAW  THE  BEST  MINDS  OF  MY  GENERATION  .  .  .  Allen  talked  near- 
sighted Marx-Trotskv-Paine  poetry  .  .  .  WHO  DISTRIBUTED  SUPERCOM- 
MUNIST  PAMPHLETS  IN  UNION  SQUARE  WEEPING  AND  UNDRESSING. 
.  .  .  Allen  Ginsberg  the  social-worker  politician  explaining  the  sex-drug-freedom- 
ecstasy  movement  .  .  .  And  so  Allen  spun  out  the  cosmic  campaign.  He  was  to 
line  up  influentials  and  each  weekend  I  would  come  down  to  New  York  and  we'd 
run  mushroom  [psilocybin]  sessions."' 

In  the  early  1960's,  I  was  occasionally  aware;  from  student  contacts,  that  the 
Telegraph  Avenue  area  of  Berkeley  was  experimenting  with  LSD  and  free  sex — 
Leary  style.  But  prior  to  1965,  this  must  have  been  confined  to  a  small  and  iso- 
lated segment  of  the  University  community. 

Chance  opportunity  to  launch  the  drug  movement  came  to  Berkeley  in  Janu- 
ary 1965.  The  Free  Speech  Movement  won  an  endorsement  from  the  Berkeley 
faculty  of  their  contention  that  free  speech  includes  freedom  to  engage  in  il- 
legal advocacies  and  acts.  This  sad  event  occurred  on  December  8,  1964.  When 
the  campus  reopened  in  January  1965,  the  first  such  illegal  act  was  open  ad- 
vocacy of  drug  use — in  particular,  marijuana  and  LSD.  Pro-marijuana  hand- 
outs flooded  the  campus  for  months,  and  speakers  endlessly  sought  to  promote 
these  drugs  in  the  "free  speech  area."  using  University  public  address  equip- 
ment, and  in  classrooms.  A  student.  Charles  Artman  ("Charlie  Brown"),  who 
was  much  involved  in  use  of  LSD  and  marijuana,  became  the  initiator  of  the 
Filthy  Speech  Movement.  When  I  first  met  and  interviewed  him,  he  was  a 
clean  and  bright-appearing  young  man.  In  a  relatively  short  time,  he  changed 
to  an  aged,  sagging,  and  dull-witted  person.  As  for  the  few  prominent  in  the 
Free  Speech  Movement  who  have  remained  active  and  vigorous,  it  appears  that 
they  were  not  drug  users.  On  the  other  hand,  there  were  multiple  tragedies 
among  those  who  used  drugs,  though  no  one  can  prove  a  causative  link  to  can- 
nabis and  LSD. 

During  this  time,  we  had  a  son  and  a  daughter  on  campus.  Among  their 
circle  of  friends,  even  though  our  children  did  not  use  drugs  and  the  majority 
of  their  friends  did  not,  there  were  nevertheless  some  who  were  seriously  af- 
fected by  drug  abuse : 

1.  An  A  student  in  engineering  became  heavily  involved  with  marijuana  and 
LSD  and  failed  in  his  courses.  He  partially  recovered  and  changed  his  major 
to  sociology,  but  then  dropped  out  into  the  Haight-Ashbury  drug  culture  and  is 
reported  to  have  died.  When  last  seen,  he  was  unrecognizable  physically  and 
with  no  trace  of  his  former  high  intelligence. 

2.  A  strong  B+  student  with  aptitude  in  literature  became  a  "speed-freak" 
(heavy  user  of  amphetamines).  She  was  also  involved  with  marijuana  and 
other  drugs.  She  has  partially  recovered — enough  to  work  and  support  an  in- 
active, pot-using  "husband'' — but  she  lost  her  way. 

3.  An  A  student  did  surprisingly  well  in  spite  of  his  use  of  cannabis,  a  few 
LSD  trips  and  heroin  addiction.  But  he  was  able  to  sustain  himself  for  only  a 
year.  Drug  use  then  became  his  entire  life  pattern.  He  left  Berkeley,  so  I  do 
not  know  what  has  happened  to  him  since. 

4.  An  A  student,  son  of  a  professor,  became  a  multiple  drug  user  and  a  dealer 
in  drugs.  He  was  "busted"  early  in  his  drug-peddling  career  and  gained  rehabili- 
tation, but  only  after  considerable  effort.  He  is  reportedly  doing  well  and  free 
of  drug  use. 

■5.  An  athlete  who  sometimes  dated  our  daughter  had  an  athletic  scholarship, 
was  a  strong  student  academically,  and  was  recognized  as  an  outstanding  per- 
son. His  subsequent  involvement  with  cannabis  and  LSD  produced  a  permanent 
personality  change.  He  became  homosexual  and  a  dangerous  manic  depressive. 
Shortly  afterward,  in  an  LSD  flashback,  he  killed  a  relative.  He  is  now  institu- 
tionalized. 

6.  A  young  man.  the  son  of  schoolteachers,  very  able  mentally  and  with  ex- 
ceptionally fine  home  training,  began  using  drugs  on  campus.  One  day  be  wen* 
home  while  "high"  on  amphetamines,  beat  his  father  to  unconsciousness,  and 
killed  his  mother  by  mashing  her  head  with  a  flowerpot.  He  never  offered  any 
explanation  for  his  "madness." 

7.  A  young  man  who  was  both  an  outstanding  athlete  and  a  strong  student 
was  accepted  into  medical  school.  He  was  a  moderate  cannabis  user.  During  his 
sophomore  year  in  medical  school,  he  died  of  an  overdose  of  barbiturate  self- 
injected  intravenously. 
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■v  An  additional  .six  individuals  have  undergone  personality  changes  due  to 
cannabis  and  LSD,  to  a  degree  requiring  psychiatric  care.  It  can  be  said  that, 
while  these  six  have  "recovered,"  they  have  certainly  blunted  their  potential 
and  cannot  make  up  for  the  loss  of  time  in  the  most  formative  period  of  their 
education  and  development. 

I  cite  the  above  cases  because  they  all  occurred  within  the  limited  circle  of 
friends  and  acquaintances  of  my  son  and  daughter.  The  number  of  cases  is 
high,  in  view  of  the  small  fraction  of  that  circle  that  was  involved  with  drugs. 
No  equivalent  tragedies  occurred  among  the  acquaintances  of  another  daughter, 
who  was  at  Berkeley  in  1960-1964,  or  of  our  son  who  is  there  now  (1970-1974) 
but  not  in  touch  with  the  drug-using  segments  of  the  campus.  From  questioning 
1  ia rents  on  this  subject,  as  I  often  do,  I  conclude  that  it  is  rare  today  to  find 
adults  without  some  close  relative  (often  their  own  children)  affected  by  drug 
abuse;  dropping  out,  indolence,  lowering  of  goals,  alienation,  and  mental  dull- 
ness are  common.  Although  death  from  overdose  of  drugs  (heroin,  methadone, 
and  barbiturates)  has  become  the  leading  cause  of  death  of  young  adults,  and 
although  drug  use  is  common,  the  vast  majority  of  those  severely  affected  re- 
main out  of  sight,  supported  by  relatives,  friends,  or  state  welfare  agencies. 
Superficially,  there  are  few  signs  that  we  are  suffering  such  a  catastrophic  loss. 
All  samplings  I  have  made  in  ghetto,  middle  class,  and  upper  class  communities 
show  extensive  harm  from  cannabis,  heroin,  amphetamines,  LSD,  and  now 
cocaine.  Yet  the  magnitude  of  the  problem  remains  hidden.  Families  affected  bear 
their  anguish  in  silence,  and  the  agencies  that  evaluate  vital  statistics  have 
collected  little  information  on  this  problem  other  than  numbers  of  deaths  from 
overdose. 

Drug  abuse  patterns  of  each  type  of  drug  and  the  techniques  of  taking  the 
drug  spread  from  person  to  person.  Each  user  draws  in  others.  This  is  the  ex- 
planation of  the  fact  that  numbers  of  drug  users  increase  multiplicatively  with 
time.  Prior  to  1965,  signs  of  drug  use  had  been  increasing  at  the  rate  of  approx- 
imately 6%  per  year.  But  after  drug  use  was  openly  advocated,  as  at  Berkeley 
from  January  1965  on,  drug  use  of  each  type  increased  at  7%  per  month,  result- 
ing in  an  annual  increase  20  times  as  great  as  before  1965.  Young  people  be- 
came more  easily  convinced  that  the  invitations  offered  by  drug-using  friends 
were  worth  accepting.  Whereas  prior  to  1965  it  took  a  decade,  on  the  average, 
for  each  user  to  convert  a  friend,  after  1965  it  took  only  nine  months.  The 
greater  susceptibility  is,  in  my  opinion,  the  result  of  widespread  advocacy  of 
ding  use  by  persons  in  influential  postions.  Professors  (not  all,  but  a  few)  were 
involved.  Magazines  did  their  part,  too,  by  romanticizing  the  use  of  hallucina- 
tory drugs.  Life  ran  feature  stories  in  1965  of  the  expeditions  to  Central  Amer- 
ica to  try  the  "sacred  mushroom",  psilocybin.  For  the  first  time,  the  drug  abuse 
disease  of  a  few  intellectuals  broke  into  the  educational  system,  literally  with- 
out opposition  and  with  "distinguished"  support  for  the  "mind  expansion" 
hypothesis. 

What  are  the  motives  of  those  who  advocate  drugs? 

I  have  had  discussions  with  many  drug  user-advocates.  Relying  principally  on 
personal  experience,  they  believe  that  cannabis  and  whatever  else  they  use  is 
harmless  because  they  perceive  no  difficulties.  That  is  one  of  the  subtle  dangers 
of  most  of  these  drugs :  that  the  user  is  rendered  incapable  of  detecting  the 
changes  in  himself. 

Some  advocates  equate  drug  use  with  civil  rights  and  with  the  antiwar  move- 
ment. After  my  first  lectures  about  marijuana  in  1969,  in  which  I  pointed  out 
the  adverse  effects,  a  delegation  of  students  called  at  my  office  to  complain 
that  my  lectures  were  "against  their  constitution!  rights." 

From  a  few  of  the  more  sophisticated  students  involved  in  the  effort  to  legalize 
drugs,  T  have  learned  that  they  expect  to  start  a  political  movement  of  the  mag- 
nitude of  the  antiprohibition  movement  of  the  depression  period.  An  important 
book  in  this  vein  is  by  John  Kaplan,  a  Stanford  law  professor:  Marijuana — the 
New  ProMVitfon. 

At  Berkeley,  where  these  events  began,  the  Free  Speech  Movement  came  first, 
followed  by  the  drug  movement,  followed  by  the  Filthy  Speech  (free  sex)  Move- 
ment, and  later  by  the  antiwar  movement.  There  has  been  a  commingling  of  the 
same  persons  in  these  movements.  T  have  already  noted  the  involvement  of  the 
FSM  leaders  with  drugs. 

The  drugs  propagandists 

Dr.  Timoth)/  Lrary:  T  knew  him  in  the  1950's  and.  in  my  opinion  (reinforced 
by  others  who  knew  him  in  Berkeley),  he  has  signs  of  mental  deterioriation.  co- 


6965 

incident  with  his  drug  use.  Typical  of  the  persistent  delusions  of  heavy  drug 
users  are  his  lapses  into  belief  in  his  personal  divinity  (note  the  title  of  one  of 
his  books:  The  High  Priest).  He  talked  on  the  Berkeley  campus  frequently, 
advocating  that  students  "blow  their  minds"  on  drugs.  Another  Leary  phrase 
was:  "Tune  in,  turn  on,  and  drop  out."  By  chance,  I  was  one  of  the  last  to 
challenge  him  in  public  discussion  before  he  was  arrested.  We  debated  in  San 
Francisco  on  Friday,  November  7,  1969.  Leary  asked  the  audience  of  some  500 
high  school  journalism  students  to  use  drugs  to  protest  the  war  in  Vietnam : 
"Blow  your  minds."  I  replied  that  many  young  people  had  already  taken  Dr. 
Leary 's  advice,  and  this  had  led,  through  LSD  use,  to  the  death,  or  mental  or 
physical  maiming,  of  more  people  than  had  been  killed  or  maimed  in  the  war  in 
Vietnam  in  the  same  time  period.  Leary  exclaimed,  with  a  waving  of  his  arms : 
"I've  been  shot."  Then,  after  a  pause,  he  said:  "You  are  wrong;  I  know  of  only 
250  who  died  from  taking  LSD."  I  replied :  "These  were  the  ones  you  knew  about 
personally,  Dr.  Leary."  He  remained  after  that  in  a  trancelike  state,  making  no 
further  comment.  Interestingly,  the  newspaper  report  of  the  incident  cited  the 
"verbal  scuffle,"  but  did  not  give  the  significant  details.  Leary 's  viewpoint  is 
well  summed  up  by  his  statement,  cited  by  the  press  on  Feb.  7,  1969:  "Psyche- 
delic drugs  are  the  most  revolutionary  agents  discovered  by  man.  The  Estab- 
lishment should  be  having  nightmares  about  them." 

Andrew  T.  Weil:  Then  a  student  at  Harvard  Medical  School,  he  published 
(Science  162:  1234,  December  1968),  with  Norman  Zinberg  and  Judith  Nelsen, 
a  study  entitled :  "Clinical  and  Psychological  Effects  of  Marihuana  in  Man." 
The  authors  postulated  that  there  may  be  a  "reverse  tolerance"  with  marijuana 
use  since  "people  do  not  become  high  on  their  first  exposure  to  marihuana  even 
if  they  smoke  it  correctly  ...  as  use  becomes  more  frequent,  the  amount  of 
drug  required  to  produce  intoxication  decreases — a  unique  example  of  'reverse 
tolerance.'  "  although  the  authors  acknowledged  the  possibility  of  other  explana- 
tions for  the  effect,  the  colorful  phrase,  "reverse  tolerance,"  was  seized  upon  by 
Time  in  its  report  on  this  study.  I  replied  at  once  to  that  extravagant  claim : 

"Time  speculates  about  a  'reverse  tolerance'  to  marijuana  (Dec.  20).  No 
■claims  for  reverse  tolerance  have  been  made  by  responsible  persons,  even 
though  the  lack  of  response  to  marijuana  in  initial  trials  is  well  known.  I 
prefer  the  statement  of  a  pot  user,  published  by  the  columnist,  Helen  Bottel, 
in  April :  'Marijuana,  contrary  to  narcotic  drugs,  has  a  cumulative  effect,  and 
each  time  it  is  smoked  it  will  take  less  and  less  to  feel  high,  but  it  may  take 
as  many  as  four  or  five  tries  before  you  get  off  the  ground.' 

"My  search  into  the  matter  has  convinced  me  that  the  explanation  is  not  that 
kids  are  too  scared  to  let  the  drug  take  effect  at  first  or  that  the  pot  reaction 
is  the  result  of  suggestion  and  conditioning  or  a  reverse  tolerance.  There  is  no 
precedent  for  a  reverse  tolerance.  There  is  much  precedent  for  accumulation  of 
ehemical  burdens,  and  it  seems  to  me  that  this  is  the  most  likely  explanation — 
a  lasting  and  accumulative  effect  of  marijuana  on  the  brain." 

Ever  since  Weil  et  al.  introduced  the  terni,  "reverse  tolerance",  the  presence  of 
that  phrase  in  any  discussion  of  the  effects  of  marijuana  can  be  used  as  a  highly 
reliable  index  of  lack  of  scientific  competence.  Only  the  propagandists  refer  to 
it.  But  that  list  unfortunately  includes  the  Shafer  Report. 

Lester  Grinspoon:  He  cleverly  omits  references  to  any  evidence  that  mari- 
juana may  have  more  than  a  transitory  effect  lasting  a  few  hours.  He  spoofs 
selected  examples  of  dramatic  adverse  effect  so  as  to  equate  them  with  error, 
in  order  to  eliminate  adverse  evidence.  His  book,  Marijuana  Reconsidered  (Har- 
vard University  Press.  1971),  has  been  heralded  in  the  New  York  Times  Book 
Review  as  "The  Best  Dope  on  Pot  So  Far."  The  Washington  Post  (May  30, 
1971).  in  its  review  by  Edward  Edelson  of  Grinspoon's  book,  had  this  to  say: 
"[Grinspoon]  is  convinced  that  future  experiments  will  confirm  the  belief  that 
marijuana  is  an  extraordinarily  harmless  drug.  Here  he  may  be  optimistic.  .  .  . 
use  of  marijuana  is  increasing.  Time  and  numbers  are  on  the  side  of  legalization. 
Dr.  Grinspoon's  book  i^  part. of  this  movement."  The  book  followed  his  article, 
"Marihuana."  in  Scientific  American  (December  1969).  The  content  of  the  ar- 
ticle led  the  editor  to  summarize :  "There  is  considerable  evidence  that  the  dnig 
is  a  comparatively  mild  intoxicant.  Its  current  notoriety  raises  interesting 
questions  about  the  motivation  of  those  who  use  it  and  those  who  seek  to 
punish  them."  Both  works  show  the  same  bias.  I  notice  in  reviewing  my  files 
that  T  marked  his  Scientific  American  publication  :  "This  article  is  nothing  more 
than  pro-marijuana  propaganda."  That  was  in  1969.  The  intervening  years  have 
shown  that  judgment  to  be  correct.  Any  competent  scientist  reviewing  the  medi- 
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eal  literature  on  effects  <»f  cannabis  would  have  raised  a  Dumber  of  serious 
questions  pointing  strongly  against  the  conclusion  that  this  is  an  innocuous 
weed.  To  paraphrase  the  Scientific  American  summary:  "The  current  notoriety 
of  adverse  findings  about  the  use  of  marijuana,  being  consistent  with  the  older 
medical  literature,  raises  interesting  questions  about  the  motivation  of  profes- 
sors at  distinguished  universities  (Harvard,  Stanford,  and  Berkeley)  who  claim 
safety  in  Its  use.  1  >o  they  use  it?" 

But  the  propaganda  is  not  entirely  tbe  work  of  these  mistaken  persons.  I 
accepted  an  invitation  for  a  television  debate  with  Lester  Grinspoon  to  be  held 
in  Dallas  in  May  1071.  We  were  to  argue  the  issues  for  three  hours;  then  the 
station  would  edit  the  tapes  so  as  to  produce  a  punchy  hour-long  program  to 
be  used  nationally.  I  was  familiar  with  Grinspoon's  arguments,  and  I  was 
certain  that  I  bested  him  on  each  of  them.  Fortunately.  I  took  the  trouble  to 
return  to  Dallas  about  a  week  later  for  the  first  televised  showing  of  the 
edited  tape  in  Texas.  There  I  appeared,  apparently  agreeing  with  every  out- 
rageous point  Grinspoon  made!  I  quickly  reached  the  local  station  manager  and 
voiced  my  complaint.  The  manager  reviewed  tbe  original  tape  and  gave  me  an 
equal  hour  of  prime  time  the  following  evening.  Tbe  edited  tape  was  never  again 
used — at  least  to  my  knowledge.  Obviously,  the  editor  had  liked  what  Grinspoon 
said. 

Normam  E.  Zinberg:  He  is  an  assistant  clinical  professor  of  psychiatry  at 
Harvard  University.  On  my  arrival  in  Boston  on  April  15,  1970,  I  read  a  front- 
page story  in  the  Globe :  "Study  sbows  not  non-progressive."  It  reported  on  a 
press  conference  called  by  Dr.  Zinberg  to  publicize  a  study  by  him  and  Andrew 
Weil  just  published  in  the  British  scientific  journal,  Nature,  under  the  title:  A 
comparison  of  marijuana  users  and  non-users.  It  was  reported  that  they  had 
completed  a  two-year  follow-up  of  61  marijuana  users,  ranging  from  "chronic" 
to  brand-new  users,  and  had  found  absolutely  no  progression  to  harder  drugs 
during  that  interval. 

The  facts  revealed  in  his  paper,  however,  are  as  follows:  He  had  interviewed 
62  prospective  subjects  regarding  their  personal  histories  and  attitudes  and 
accepted  61  of  them.  The  24  in  the  category  of  marijuana-naive  were  selected 
as  "inhalers"  of  tobacco  cigarettes.  The  remaining  37  were  marijuana  users:  9 
"chronic"  daily  users,  28  less  than  daily  use.  The  study  was  an  experiment  with 
respect  to  those  who  had  never  used  marijuana  before;  but  all  of  the  "compari- 
son" on  which  the  report  focuses  was  a  retrospective  study  based  on  interviews 
with  the  subjects,  rather  than  a  follow-up.  The  naive  subjects  used  marijuana 
only  under  Dr.  Zinberg's  supervision  and  had  not  previously  tried  marijuana 
or  any  of  the  harder  drugs,  except  that  two  had  used  ampbetamines  occasion- 
ally to  prevent  sleepiness.  The  text  states:  "Of  the  NN  subjects  [non-naive 
marijuana  users],  one  had  tried  marijuana  once,  seven  had  taken  it  'a  few 
times' ;  the  rest  used  it  regularly — weekly  or  even  daily.  Fifteen  .  .  .  had  tried 
hashish,  and  four  had  used  LSD  (2  once,  1  twice,  and  one  6  times).  All  tbe  O 
group  [chronic  users]  had  tried  hashish  :  four  of  them  had  taken  LSI).  One 
subject  had  taken  LSD  twice,  mescaline  twice,  and  methedrine,  cocaine  and 
heroin  once  each.  Another  had  taken  LSD  three  times  and  heroin  once.  Both  of 
these  had  been  overseas  in  unusual  circumstances  when  they  had  tried  heroin 
several  years  before  the  interview,  and  neither  had  tried  it  again.  All  regular 
users  Tof  marijuana]  .  .  .  said  they  had  ready  access  to  a  variety  of  psycho- 
active drugs." 

In  a  letter  to  the  Globe,  I  pointed  out  that  Zinberg's  data  confirmed  my  own 
findings  that  use  of  marijuana  led  young  people  to  try  harder  drugs.  T  also  com- 
mented on  the  fact  that  this  was  not  a  2-year  follow-up.  Zinberg's  letter  of  reply 
glo«ses  over  these  important  points  and  insists;  "One  of  the  conclusions  of  this 
in-depth  study  of  63  subjects  was  that  there  was  remarkably  little  use  of  drugs 
other  than  marijuana  by  the  participants  despite  heavy  marijuana  use  by  many 
of  them." 

The  key  point,  however,  is  that  2-1  of  the  29  regular  us^rs  of  marijuana  bad 
tried  hashish,  eight  of  the  29  hod  tried  LSD.  two  had  tried  heroin,  and  one  had 
tried  several  other  drugs,  whereas  novo  of  the  24  non-users  had  tried  any  of 
these  drmrs.  Only  marijuana  users  learn  to  experiment  with  harder  drugs,  and 
sowc  of  them  become  addicted  to  them. 

There  are  various  deficiencies  in  the  Zinberg  study,  such  as  the  fact  that  the 
method  of  selecting  subjects  precluded  the  possibility  of  having  addicts  in  the 
study  population;  but  it  would  be  inappropriate  to  expand  the  analysis  here. 
The  myth  of  nonprorrression  from   marijuana   to  more  powerful  dnurs.  as  gen- 
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erated  in  this  article  and  the  accompanying  press  conference,  has  stayed  in  the 
pro-marijuana  literature.  Like  "reverse  tolerance",  citation  of  this  study  in  de- 
fense of  marijuana  is  an  indicator  of  pseudoscientific  treatment  of  the  topic  of 
drug  abuse. 

In  spite  of  my  public  disclosure  of  the  falsity  of  Professor  Zinberg's  conclu- 
sion, he  appeared  a  few  weeks  later  as  a  guest  on  a  nationwide  TV  program 
and  gave  the  same  presentation,  claiming  proof  that  marijuana  users  do  not 
progress  to  other  drugs.  I  complained  to  the  network  by  telephone  and  letter, 
but  there  was  no  correction  of  this  propaganda. 

John  Kaplan:  His  book.  Marijuana — The  Ncic  Prohibition,  is  a  persuasive 
argument  that  those  wishing  to  use  cannabis  should  be  allowed  to  use  it  as  they 
wish,  as  is  the  case  with  alcohol.  It  is  a  libertarian  and  legal  argument  without 
scientific  competence.  The  author  selects  evidence  on  only  one  side  of  the  issue, 
citing  Grinspoon  as  evidence  that  marijuana  is  a  mild  drug,  essentially  harm- 
less. Although  the  legal  argument  is  well  put,  it  cannot  overcome  the  real  evi- 
dence that  cannabis  users  are  mentally  dulled  persistently  and  without  capacity 
for  knowing  the  difference.  A  legal  scholar  such  as  a  Stanford  University  pro- 
fessor of  law  should  have  made  a  more  thorough  search  for  competent  sources. 
He  is  shown  to  be  a  propagandist  by  the  bias  of  his  book. 

Edward  M.  Brecher:  He  was  the  principal  author  of  Licit  and  Illicit  Drugs, 
the  Consumers  Union  report  on  narcotics,  stimulants,  depressants,  inhalants, 
hallucinogens,  and  marijuana — including  caffeine,  nicotine,  and  alcohol. 

Brecher  has  assembled  much  interesting  material,  and  it  is  a  compendium 
worth  having,  but  only  if  one  sets  aside  most  of  his  arguments  and  conclusions. 
They  simply  reflect  the  marijuana-is-harmless  view.  In  substantiating  this 
point.  Brecher  has  simply  used  the  pro-marijuana  literature  and  omitted  refer- 
ence to  authorities  showing  adverse  effects.  The  hasty  publication  of  the  Con- 
sumers Union  report  without  inclusion  of  major  scientific  work  on  the  subject 
and  without  critical  review  by  competent  authorities  has  yet  to  be  explained 
by  the  Consumers  Union.  Its  publication  has  helped  in  the  movement  to  legalize 
marijuana. 

Dr.  .Tor J  Fort:  He  has  been  a  tireless  worker  for  the  legalization  of  marijuana. 
He  states  that  he  is  against  drugs  and  that  marijuana  should  not  be  used.  Yet, 
other  acts  and  arguments  presented  by  him  have  the  opposite  impact.  I  have  op- 
posed him  in  debate  many  times.  Occasionally,  depending  on  the  kind  of  audi- 
ence, he  has  stated  that  marijuana  is  harmless.  Mostly,  he  draws  a  picture  of  a 
world  so  bad  that  use  of  marijuana  is  a  welcome  relief,  as  the  lesser  of  two 
evils.  In  his  teaching  on  the  Berkeley  campus  (lecturer.  School  of  Criminology), 
students  report  that  he  asserts  that  marijuana  is  less  harmful  than  alcohol  and 
cigarettes.  Followers  of  Dr.  Fort,  on  more  than  one  occasion,  have  tried  to  dis- 
rupt my  class  on  drugs,  as  illustrated  in  the  attached  articles  from  the  Daily 
Califomian,  the  daily  paper  of  the  Berkeley  campus,  and  from  the  Berkeley 
Dai  lit  Gazette. 

Persons  associated  with  the  campaign  to  legalize  marijuana  have  continued 
to  harass  my  teaching  activities.  On  the  opening  day  of  this  quarter  (April  1. 
1974),  in  my  course  on  Drug  Use  and  Abuse,  offensive  leaflets  attacking  me  as 
a  person  were  distributed  to  the  class  of  approximately  400  students.  The  source 
of  the  leaflet  is  not  identified  but  it  was  rumored  to  be  from  the  California 
Marijuana  Initiative  group.  Apparently  this  was  part  of  a  plan  in  which  my 
class  hid  been  chosen  as  a  target  in  order  to  gain  public  attention  in  the  cam- 
paign for  an  initiative  to  legalize  marijuana:  but  the  initiative  had  just  then 
failed  to  get  enough  petition  signatures  to  be  on  the  Tune  ballot.  The  supporters 
nevertheless  "gave  me  the  treatment." 

Samuel  Trwvn:  He  is  a  professor  of  psyohopharmaoology.  University  of  Ore- 
gon Medical  School.  An  example  of  his  marked  bias  toward  the  belief  that  the 
use  of  marijuana  is  safe  is  contained  in  a  pamphlet:  "Drusrs  of  Abuse:  An 
Introduction  to  Their  Actions  and  Potential  Hazards."  The  bulk  of  this  pamph- 
let i<  a  flawless  discussion  of  effects  and  hazards  of  drugs.  Irwin  fails,  however, 
to  give  any  significant  warnine  about  the  considerable  hazard  from  use  of  LSD- 
25  or  cannabis.  The  remarks  in  the  section,  "A  Look  to  the  Future,"  are  especi- 
ally disturbing:  "Drugs  have  positive  short-term  uses  for  recreation,  for  a 
unique  experience,  to  enhance  performance,  to  produce  a  change  to  some  desired 
s+ate.  for  controlling  feelings  of  anger  or  distress  (to  promote  well-being),  or 
an  important  tools  in  lcarnina  some  of  what  if  is  humanly  possible  to  achieve 
in  airareness.  relationships  and  spiritual  oron-th  (morc-licinci.  as  irith  LSD  and 
marihuana').  But  the  real  challenge  of  personal  development  is  to  learn  to  go 
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it  alone  without  drugs  to  achieve  a  bigher,  lasting  level  of  spiritual  growth, 
self-actualization  and  control ;  it  is  possible  in  no  other  way."  [Emphasis  added.] 
This  is  certainly  an  encouragement  to  experiment  with  drugs,  in  spite  of  the 
exhortation  to  •"learn  to  go  it  alone  without  drugs." 

Propaganda  for  marijuana  from  the  "Right" 

On  many  occasions  of  debate  with  those  advocating  the  legalization  of  mari- 
juana, 1  have  listened  to  such  statements  as  "even  the  conservative  experts 
appointed  by  President  Nixon  on  the  Marijuana  [Shafer]  Commission  agree 
that  it  is  a  mild  drug  and  should  he  legalized."  Fortunately,  the  foolish  portions 
of  the  Shafer  Commission's  report  were  too  ambiguous  to  be  convincing. 

The  turnabout  of  William  F.  Buckley,  Jr.,  in  reporting  (December  1972)  that 
he  had  used  marijuana,  found  it  harmless,  and  advises  decriminalization,  is  a 
different  matter.  His  unambiguous  statement,  his  stature  as  a  leader,  and  the 
reversal  of  his  former  position  had  a  widespread  impact.  I  contacted  Mr. 
Buckley  by  telephone  and  letter  and  was  led  to  believe  that  he  had  invited 
me  to  reply  in  a  statement  to  his  paper,  the  National  Review.  My  essay  was 
sent  at  once  (December  14,  1972)  but  was  never  published,  nor  did  Mr.  Buckley 
provide  an  explanation  for  withdrawal  of  his  invitation. 

OTHER  PROPAGANDISTS 

The  listing  of  propagandists  is  by  no  means  complete,  even  for  the  major 
figures.  There  are  other  prestigious  persons  than  Bill  Buckley  who  make  fleeting 
performances  as  aids  to  the  marijuana  movement ;  the  list  includes,  in  this  re- 
spect Doctor  Margaret  Mead  and  Doctor  Roger  O.  Egeberg.  They  have  been 
silent  recently ;  perhaps  the  growing  body  of  evidence  against  the  safe  use  of 
cannabis  has  caused  them  to  sense  their  error.  In  any  event,  I  urge  them  to 
speak  up  and  redirect  those  misled  by  earlier  statements.  This  is  not  an  attempt 
to  provide  a  list  of  such  persons;  that  would  be  very  long.  But  the  situation  i< 
clear;  many  have  spoken  for  marijuana  without  present  justification. 

PROPAGANDA  FOR  MARIJUANA  IN  THE  EDUCATIONAL  SYSTEM 

All  about  me  in  the  educational  world  I  observe  examples  of  bias  for  drugs. 
My  many  public  letters  on  the  subject  of  effects  of  marijuana  have  drawn  an- 
swers from  a  few  members  of  university  faculties  who  hold  benefit  from  use  of 
marijuana.  Since  these  persons  claim  to  teach  about  drugs.  I  must  presume  that 
they  advocate  the  use.  In  one  instance  I  can  be  certain  that  this  was  the  case. 
The  example  here  is  a  large  course.  Sociology  1,  Winter  1973,  at  Berkeley.  I 
have  the  statement  of  the  student  who  gave  me  the  assignment  sheet  and  the 
text  of  the  assignment.  The  text  is  Targets  for  Change:  Perspectives  on  an  Ac- 
tive Sociology  edited  by  Batemen  and  Petersen,  Xerox  College  Publishing.  Lex- 
ington. Mass/Toronto.  1971.  Indeed  all  of  the  chapters  in  this  book  are  coordi- 
nate with  the  new-left  varieties  of  social  change,  but  the  example  of  assigned 
reading  is  chapter  5,  Becoming  A  Marijuana  User  by  a  Howard  S.  Beckei-.  Of 
all  the  promarijuana  articles  I  have  read,  this  is  the  most  likely  to  challenge 
the  naive  person  to  try  the  experience  and  to  convince  the  occasional  user  that 
he  has  set  himself  on  a  path  for  ever  unfolding  pleasure.  There  was  no  infor- 
mation offered  of  any  other  point  of  view. 

Also  at  Berkeley  there  are  several  other  courses  on  drug  use.  Dr.  Fort  gives 
one,  and  the  others  are  also  in  the  hands  of  persons  who  helieve  in  the  advan- 
tages of  drugs  used  moderately  to  enrich  life  or  for  recreation.  Peimaps  the 
students  are  not  entirely  fooled,  however,  because  my  class  on  drug  abuse  is 
much  more  attended.  The  propaganda  for  drugs  that  is  more  hidden  from  sight 
is  that  appearing  as  a  section  of  courses  in  psychology  or  sociology  or  anthro- 
pology in  which  the  urging  of  the  marijuana  experience  is  a  secondary  part  of 
instruction.  Such  examples  appear  to  be  common. 

MISINFORMATION  STEMMING  FROM  OFFICIAL  GOVERNMENT  REPORTS 

The  Federal  Government,  through  its  official  agencies,  has  been  one  of  the 
worst  offenders  in  spreading  the  impression  that  cannabis  is  a  harmless  drug. 
Reports  of  the  Department  of  Health  Education  and  Welfare  are  inadequate 
scientifically,  do  not  touch  accurately  on  the  principle  matters  needing  classifi- 
cation and.  in  many  instances,  are  likely  to  lead  the  public  to  believe  that  sci- 
ence has  proven  marijuana  harmless.  Tn  the  immediate  aftermath  of  the  release 
of  the  HEW  report  on    Marijuana.    1973,   the   Detroit   Freepress  carried    this 
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story  :  "Study  finds  marijuana  not  harmful  .  .  .  The  definitive  answer  probably 
is  years  away,  but  the  federal  government,  particularly  the  Department  of 
Health,  Education  and  Welfare,  is  commissioning  many  projects  to  find  out. 
(Remember,  it  was  HEW's  surgeon  general  that  issued  the  now  famous  cigarette 
warning  that  appears  on  every  pack.)  But  one  of  the  first  HEW  studies  to  be 
completed  comes  to  an  astonishing  conclusion:  Chronic  use  of  marijuana  has 
no  apparent  harmful  effects." 

The  above  listing  of  propaganda,  propagandists  and  invalid  reports  does  not 
by  any  means  ocver  all  the  sources  of  these  harmful  activities.  As  of  May  1974, 
several  state  legislatures  are  considering  bills  that  will  for  all  practical  pur- 
poses, if  passed,  legalize  marijuana.  In  Washington,  D.C.,  the  Mayors  Advisory 
Committee  on  Narcotics  Addiction  asked  for  steps  in  the  "legal  growth,  manu- 
facture, and  supply  of  marijuana."  The  first  point  of  the  chairman,  Mr.  Frank 
H.  Rich,  was,  "No  demonstrable  evidence  is  available  to  support  the  assertion 
that  marijuana  use  is  hazardous  or  detrimental  to  the  physical  or  mental 
health  of  the  user."  He  acknowledged  credit  to  the  Shafer  Report  and  to  Pro- 
fessor Kaplan's  book,  Marijuana — the  New  Prhoibition.  The  sources  of  propa- 
ganda are  used  and  reused  as  though  they  were  valid,  and  when  propaganda 
is  used  as  a  resource,  there  is  no  listing  of  scientific  information. 

THE  MEDIA  AND  PRO-MARIJUANA  PROPAGANDA 

For  a  decade  now,  newspapers,  journals,  radio,  television,  have  repeatedly 
featured  pro-marijuana  spokesmen  like  Timothy  Leary,  Joel  Fort,  Lester 
Grinspoon  and  Norman  Zinberg.  If  the  principle  of  equal  time  were  involked, 
the  networks  would  by  now  owe  some  hundreds  of  hours,  at  least,  to  scientists 
whose  work  on  marijuana  had  led  them  to  the  converse  conclusions.  In  placing 
their  facilities  at  the  disposal  of  this  one-sided  propaganda  campaign,  they  may 
have  succeeded  in  brainwashing  themselves,  in  addition  to  the  brainwashing  of 
a  substantial  portion  of  the  American  public.  At  least  one  cannot  escape  the 
impression  that  many  people  in  the  media  now  seem  to  have  convinced  them- 
selves that  marijuana  is  perfectly  safe  and  that  the  public  interest  demands  its 
legalization. 

The  Shafer  Commission  Report,  paraphrased,  said:  "Marijuana  is  harmful; 
therefore  let  us  decriminalize  it."  The  propagandists  in  the  media  are,  perhaps, 
somewhat  more  consistent.  Though  they  quote  the  Shafer  Report  and  the  Con- 
sumers' Union  Report,  they  are  likely  to  put  the  argument  in  these  terms : 
"Marijuana  is  safe :  let  us  legalize  it."  In  the  form  of  arguments  most  commonly 
propagated  by  the  Media,  the  message  for  safety  is  almost  invariably  preceded 
by  some  kind  of  assurance  that  it  is  safe,  or  at  least  relatively  harmless :  you 
use  it  and  live  without  any  apparent  difference. 

The  form  of  presentation  in  the  underground  media  moved  upward  into  the 
"respectable"  journals.  I  choose  these  examples  as  flagrant  propaganda : 

Esquire,  July  1968,  the  article  by  Timothy  Leary,  "In  the  Beginning,  Leary 
Turned  on  Ginsberg  and  Saw  that  it  was  Good  .  .  .  And  then  Leary  and  Ginsberg 
Decided  to  Turn  on  the  Whole  World."  This  is  a  personal  testimonial  of  the 
solace  and  comforting  strength  Leary  claims  to  have  found  in  his  cult  of  free 
sex  and  drugs. 

Playboy,  October  1969  carried  a  lead  article  by  Joel  Fort,  M.D. :  "Pot :  A  Ra- 
tional Approach."  This  article  is  an  uncritical  review  of  Grinspoon,  Zinberg, 
Weil,  Mikurya  and  other  sources  commonly  used  to  give  impression  of  scientific 
findings  for  the  safety  of  marijuana  or  at  least  the  lack  of  significant  negative 
findings.  I  quote  from  a  portion :  "And  marijuana,  decidedly,  is  not  a  narcotic — 
although  just  what  it  should  be  called  is  something  of  a  mystery.  The  tendency 
these  days  is  to  call  it  a  "mild  psychedelic,"  with  emphasis  on  mild :  tbis  is 
encouraged  by  the  Tim  Leary  crowd  .  .  .  and  by  those  to  whom  psychedelic  is 
a  monster  word  denoting  hallucinations,  insanity,  suicide  and  chaos."  The  text 
goes  diffusely  on  to  scramble  pharmacological  terms.  The  point  is,  Dr.  Fort 
claims  marijuana  is  a  very  mild  something.  The  same  Dr.  Fort  was  quoted  by 
the  Oakland  Tribune,  May  26,  1966:  "LSD  Threat  Less  Than  Alcoholism— LSD 
is  dangerous  enough,  but  it  poses  a  far  lesser  threat  to  the  populace  than  alco- 
hol, sedatives,  stimulants  and  tranquilizers,  or  even  the  use  of  tobacco,  accord- 
ing to  Dr.  Fort."  He  was  asking  clergymen  to  help  maintain  an  unbiased  atti- 
tude toward  this  powerful  new  drug.  Even  readers  of  Playboy  are  entitled  to  a 
reasonable  degree  of  competence  in  the  offered  evaluations. 

Psychology  Today,  January  1973,  carried  an  article  by  Timothy  Leary  :  The 
Principles  and  Practice  of  Hedonic  P-y^hology  an(j  an  Explication  of  the  Seven 
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Levels  of  Consciousness  (Pleasure).  It  is  fair  to  say  that  this  is  an  unrestrained 
effort  to  recruit  the  reader  into  the  Leary  world  of  Marijuana  and  beyond. 

Surely  the  media  has  an  obligation  to  end  the  one-sided  exposure  of  readers 
and  viewers  to  this  kind  of  propaganda.  It  is,  of  course,  interesting  to  have 
essays  in  science  lief  ion,  hut  is  this  not  too  much?  And  can  it  qualify  as  science 
at  all?  The  true  science  fiction  was  always  an  extrapolation  from  scientific  ob- 
servation ;  these  stories  are  based  on  illusion. 

THE   ENTERTAINMENT   INDUSTRY    AND   PRO-MARIJUANA   PROPAGANDA 

Another  important  element  in  the  barrage  of  pro-marijuana  and  pro-drug 
propaganda  was  the  output  of  our  entertainment  industry. 

There  were  pro-drug  films  like  "Easy  Rider"  which  sympathetically  portrayed 
the  life  of  young  people  caught  up  in  the  drug  culture,  including  the  use  and 
of  marijuana. 

And  then  there  was  the  brilliantly  made  but  criminally  damaging  film,  "Su- 
perfly,"  which  glamorized  the  lives  of  two  black  cocaine  wholesalers,  in  a  manner 
which  brought  protests  from  black  community  leaders  in  Washington,  D.C.  and 
in  other  cities.  I  quote  what  the  New  York  Times  film  review  said  about  "Su- 
perfly,"  because  I  consider  this  statement  to  be  illustrative  of  the  blindness  and 
tolerance,  yes,  and  of  the  perversity  that  has  reduced  our  media  in  too  many 
instances  to  handmaidens  of  the  pro-drug  propagandists.  Here  is  the  quote: 
•That  the  film  [Superfly]  does  not  also  belong  with  those  movies  portraying  the 
evils  of  drugs  must  be  the  result  of  very  intelligent  calculation:  for  there  is  no 
moralizing,  not  even  the  subtle  silent  kind,  and  the  film's  most  eloquent  spoken 
passage  is  given  to  Priest's  partner" — Priest  is  "Superfly" — "when  he  defends 
dealing  as  a  way  of  life." 

In  March  of  1071,  Edith  Efron  wrote  an  article  for  TV  Guide  analysing  24 
"drug  dramas"  that  had  appeared  on  14  dramatic  series  over  the  previous  year. 
Heroin  was  given  uniform  and  negative  treatment  in  the  plays.  Five  of  these 
plays  portrayed  the  hazards  of  pep  pills  and  barbiturates.  But  only  one  play 
dramatized  the  hazards  of  marijuana.  Summing  up,  Miss  Efron  said: 

"What  does  all  this  add  up  to?  It  adds  up  to  this:  a  flood  of  plays  allegedly 
reflecting  the  contemporary  white  '"drug  culture,"  which  soft-pedal  or  omit  every 
major  aspect  of  that  culture.  .  .  .  which  strongly  intimate  that  the  guilt  for  the 
drug  epidemic  lies  witli  White  middle  class  America  and  its  traditional  values 
.  .  .  which  morally  whitewash  the  drug-takers  .  .  .  and  which  portray  [in  the 
case  of  the  heroin  addicts]  their  intense  medically  documented  suffering." 

The  recording  industry  has  played  a  major  role  as  a  vehicle  for  pro-drug — 
primarily  pro-marijuana — propaganda  Scores  of  such  songs  were  recorded  by 
folk  singers  and  rock  groups  and  became  best  sellers  and  top  favorites  of  disc 
jockeys  across  the  country.  Some  of  the  better  known  ones  were :  "White  Rab- 
bit". "D.O.A.".  and  "Comin'  Into  Los  Angeles." 

In  early  1971,  the  F(V  issued  a  warning  about  broadcasting  song  lyrics  that 
might  encourage  young  people  to  use  or  experiment  with  drugs.  Some  of  the 
stations  reacted  affirmatively  to  this  warning.  P>ut  some  resisted.  The  Record- 
ing Industry  Association  of  America  petitioned  the  FCC  to  recind  its  warning. 
because,  it  said,  the  warning  has  become  a  "rallying  cry  for  arbitrary  action 
by  censors  and  vigilantes."  .lames  Caroll,  program  director  of  WKCR-FM  at. 
Columbia  University,  told  the  New  York  Times:  "For  them  to  try  to  suppress 
drug  songs,  is  a  tendency  to  stomp  all  over  the  First  Amendment." 

I'm  all  for  the  First  Amendment.  I  believe  it  was  Justice  Frankfurter,  how- 
ever, who  pointed  out  the  First  Amendment  does  not  cover  the  right  to  shout 
"Fire"  in  a  crowded  theatre.  Although  I  am  not  a  lawyer.  T  feel  strongly  that 
it  also  does  not  cover  the  right  to  carry  on  a  false  and  insidious  propaganda  in 
favor  of  drugs  which  have  already  destroyed  the  lives  of  hundreds  of  thousands 
of  young  people,  and  which  will,  if  it  goes  unchecked,  seriously  undermine  the 
health  and  morale  of  our  people  and  the  security  of  our  nation. 

The  above  observations  do  not  reveal  the  full  extent  to  which  the  broadcast 
media  or  the  media  of  print  push  marijuana.  Leary  followers  are  abundant  in 
the  world  of  the  media  and  remarks  about  pot  are  common,  as  common  today 
as  remarks  about  tobacco  or  alcohol.  Tn  California  during  the  public  debate 
over  The  initiative  on  the  ballot  to  legalize  marijuana  in  1072.  the  media  was 
careful  to  try  to  obtain  competent  persons  to  give  the  con  side.  Doing  so  fa- 
tigued the  few  of  our  experts  who  could  give  the  accurate1  information  needed. 
Dr.  Fort  and  a  large  number  of  lay  persons  took  advantage  of  every  opportunity 
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they  could  to  speak  for  the  proposition.  Almost  no  expertise  was  necessary  to 
give  the  argument  centering  on  keeping  the  marijuana  user  out  of  jail — itself  a 
false  argument,  hut  one  with  appeal.  In  almost  every  case  of  presentation  by 
the  Marijuana  Initiative  side,  the  real  argument  was — it's  sale.  The  authority 
quoted  was  always  the  Shafer  Report  used  in  a  way  to  obscure  all  the  cau- 
tionary passages. 

The  media  needs  to  do  some  searching  of  conscience  to  find  the  means  of 
achieving  balance  when  qualified  professionals  are  not  available. 

THE  KOLE  OF  RADICAL  PROPAGANDA 

Radical  propaganda  has  also  played  a  major  role  in  the  spread  of  the  drug 
epidemic,  and,  in  particular,  of  the  marijuana-hashish  epidemic. 

When  I  say  "radical,"  I  mean  primarily  the  New  Left  rather  than  the  Old 
Left.  The  New  Left  has  today  lost  much  of  its  strength,  but  just  a  few  years 
back  it  was  a  potent  force,  on  and  off  the  campus.  It  was  a  broad  and  varie- 
gated phenomenon.  Although  some  of  the  organizations  and  leaders  and  publi- 
cations involved  in  the  New  Left  appeared  to  be  far  out,  or  even  entertaining, 
virtually  all  of  them  had  to  be  considered  revolutionary  in  the  sense  that  they 
were  militantly  opposed  to  the  capitalist  system  and  the  established  order,  and 
favored  the  use  of  violet  means  to  bring  about  its  overthrow. 

Perhaps  the  principal  vehicle  of  the  New  Left  movement  was  the  Under- 
ground press.  The  Underground  press  has  undergone  considerable  attrition  in 
recent  years,  but  not  so  long  ago  every  major  American  City  had  one  or  several 
Underground  papers,  and  even  relatively  small  cities  had  their  own  local  Under- 
ground press.  The  small  papers  circulated  no  more  than  a  few  thousand  copies  : 
the  larger  papers  had  a  weekly  circulation  that  ran  as  high  as  200,000.  It  has 
been  reported  that  at  the  height  of  the  phenomenon  there  were  some  800  Under- 
ground papers  in  the  country,  with  a  total  readership  of  roughly  20,000,00!) 
young  people. 

I  have  yet  to  see  an  Underground  newspaper  that  was  not  actively  engaged 
in  the  pro-marijuana  propaganda  campaign.  Let  me  give  you  a  few  examples 
of  their  propaganda. 

Timothy  Leary,  the  guru  of  the  Leftist  drug  cultists,  was  carried  almost  on 
a  syndicated  basis  by  just  about  the  entire  Underground  press.  Let  me  quote  a 
few  of  Chairman  Leary's  words  of  wisdom. 

On  January  2,  1969,  Leary  told  the  Berkeley  Gazette :  "Drugs  are  the  most 
efficient  way  to  revolution.  .  .  .  I'm  for  anything  that  disrupts  the  University. 
Tiic  only  way  a  university  can  serve  any  useful  purpose  is  in  turning  people  on 
and  making  them  feel  good." 

( >n  October  25,  1969,  Leary  wrote  an  article  for  the  Los  Angeles  Free  Press 
an  I'nderground  paper,  in  which  he  said: 

"I  think  dealing  is  the  noblest  of  all  human  professions,  and  urge  any  crea- 
tive young  person  to  consider  it  ...  I  remember  talking  recently  to  a  group  of 
clear-eyed  smiling,  beautiful  dealers.  They  were  young  men  in  their  twenties, 
as  all  dealers  have  to  be  young.  At  that  time  their  life  situation  was  close  to 
perfect." 

In  a  tape  recording  brought  back  by  Jennifer  Dohrn  after  visiting  Leary  in 
Algeria  in  October  1971,  Leary  said:  "Blow  your  minds,  and  blow  up  the  prisons 
and  the  controlling  centers  of  the  genocidal  culture  .  .  .  The  political  revolu- 
tionary must  he  turned  on  to  seek  and  tap  his  internal  energy." 

I  offer  copies  of  these  items  for  the  record. 

I  have  here  another  item  from  The  Rat,  a  Bay  Area  Underground  paper, 
dated  October  8,  1969.  Here  is  a  brief  excerpt:  ".  .  .  when  the  youth  in  large 
numbers  embraces  pot,  it  signifies  a  very  fundamental  rejection  of  Amerikan 
bourgeois  society."  American  is  spelled  with  a  "k". 

The  Berkeley  campus  had  an  official  publication  called  Orientation.  I  have 
here  an  item  taken  from  an  Underground  counter-publication  called  Disorienta- 
tion: notes  from  the  underdog.  Let  me  quote  one  brief  paragraph  :  "Society  hates 
drugs  because  they  can  give  people  ideas  and  visions  of  beauty  and  love  and 
make  them  realize  that  this  current  society  has  to  be  brought  down  and  totally 
rebuilt." 

Here  I  have  still  another  item — the  Manifesto  of  the  so-called  White  Panther 
Party,  printed  in  the  Express  Times,  a  San  Francisco  Underground  paper,  dated 
November  13.  1968.  The  Manifesto  called  for— I  quote— "total  assault  on  the 

culture  by  any  means  necessary,  including  Rock  and  Roll,  Dope,  and  f in 

the  streets." 
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The  White  Panther  movement  may  by  this  time  have  gone  out  of  existence, 
but  it  was  at  one  time  a  very  active  group.  I  have  here  as  exhibits  a  photograph 
taken  at  the  White  Panther  hooth  at  a  Michigan  Rock  festival.  Also,  the  flag 
of  the  White  Panther  Party,  which,  as  you  see,  consists  of  a  Red  Star  with  a 
marijuana  leaf  superimposed. 

A  typical  example  of  New  Left  drug  propaganda  is  the  formal  publication  by 
Lyle  Stuart,  Inc.,  New  York,  of  The  Anarchist  Cook  Book — which  I  show  you 
here  In  addition  to  "recipes  for  bombs  to  be  made  in  the  kitchen,  methods  for 
the  preparation  of  many  drugs  are  given.  Ordinary  recipes  include  instructions 
for  making  marijuana  salad,  hashish  soup,  and  hashish  cookies.  The  introduc- 
tory chapter  on  drugs  states:  "The  use  of  drugs  comes  under  the  birth  of  a  new 
•culture  .  .  .  The  use  of  drugs  under  this  culture  will  be  free  .  .  .  for  there  will 
he  no  more  jails."  And  he  quotes  Jerry  Rubin  :  "  'Pot  is  central  to  the  revolution. 
It  weakens  social  conditioning  and  helps  create  a  whole  new  state  of  mind.  The 
slogans  of  the  revolution  are  going  to  be  Pot,  Freedom,  License.  The  Bolsheviks 
of  the  Revolution  will  be  longhaired  pot  smokers.'  " 

I  have  in  the  files  that  I  have  brought  here  today  and  in  my  files  at  Berkeley 
literally  thousands  of  such  items,  culled  from  the  Underground  press  and  leftist 
puhlications.  There  is  absolutely  no  doubt  in  my  mind  that  the  total  impact  of 
this  propaganda,  endlessly  repeated  in  hundreds  of  Underground  papers  across 
the  country  and  in  thousands  of  tracts,  played  a  major  role  in  the  spread  of  the 
chug  epidemic. 

The  Underground  newspapers  were  generally  not  identified  with  any  specific 
New  Left  organization,  although  they  shared  the  New  Left  ideology.  The  formal 
organizations  in  the  New  Left  movement  were  divided  on  the  issue  of  marijuana. 
SDS.  to  the  best  of  my  knowledge,  did  not  encourage  the  use  of  marijuana,  al- 
though its  members  were  far  from  being  drug  tee-totalers.  Marijuana  has  been 
regarded  with  favor,  however,  by  the  Weathermen,  the  Black  Panthers,  the 
White  Panthers.  Leary's  Brotherhood  of  Eternal  Love,  and,  currently,  by  the 
Symbionese  Liberation  Army.  In  the  case  of  the  last  named  organization.  I  am 
in  possession  of  a  documentation  which  shows  that  marijuana  is  used  in  a 
ritualistic  manner  by  the  SLA. 

It  must  not  he  imagined  that  these  New  Left  revolutionaries  were  ineffective 
because  they  were  so  strange — even  kooky.  The  thing  that  made  the  New  Left 
revolutionaries  effective  despite  their  Strang  ways  was  that  they  were  always 
sensational  news,  and  they  were,  in  consequence,  frequently  able  to  exploit  the 
curiosity  of  the  press  in  order  to  promote  their  pro-marijunna  propaganda.  In 
his  book  "Future  Shock,"  author  Allen  Toffler  quoted  this  passage  from  a 
letter  written  by  New  Left  poet  Allen  Ginzburg  to  Timothy  Leary : 

"Yesterday  I  got  on  TV  with  Norman  Mailer  and  with  Ashley  Montague  and 
I  gave  a  big  speech  .  .  .  recommending  everybody  get  high  .  .  .  Got  in  touch  with 
all  the  liheral  pro-drug  people  I  know  to  have  [a  certain  pro-drug  report]  pub- 
licized and  circulated.  I  wrote  a  5  page  summary  of  this  situation  to  this  friend, 
Kenney  Love,  on  the  New  York  Times,  and  he  said  he'd  perhaps  do  a  story 
(newswise)  .  .  .  which  could  then  be  picked  up  by  a  UP  friend  on  the  national 
wire.  Also  gave  a  copy  to  Al  Aronovitz  on  the  New  York  Post  and  Rosalind 
Constable  at  Time  and  Bob  Silvers  at  Harper's. 

It  is  to  be  regretted  that  our  media — including  reputable  newspapers  and  TV 
personalities  and  puhlishers — permitted  themselves  to  be  used  by  the  New  Left 
propagandists.  As  an  illustration  of  what  I  mean  by  "permitted  themselves  to 
lie  used."  I  have  here  a  copy  of  "The  Little  Red  School  Book,"  which  was  puh- 
lished  by  the  Pocket  Book  Division  of  Simon  and  Schuster.  "The  Little  Red 
School  Book  is  a  militant  New7  Left  sensualist  manual,  written  at  a  junior  high 
school  level.  It  gives  explicit  instructions  on  how  to  take  over  the  classroom, 
intimidate  the  teacher,  engage  in  intercourse,  masturbate,  take  the  pill,  on  how 
to  hecome  involved  in  expanded  sexual  experiences,  and  on  how  to  use  drugs. 
On  page  183,  it  reads:  "Remember,  being  high  can  be  fun.  But  don't  count  on 
working  or  learning  anything  while  the  sensation  lasts." 

The  Communist  Party  itself  has  not  participated  in  the  pro-marijuana  propa- 
ganda campaign  or  in  the  campaign  to  legalize  marijuana.  I  think  it  is  impor- 
tant to  note,  however,  that  Bettina  Aptheker.  one  of  the  top  leaders  of  the 
Berkeley  uprising  and  na  identified  communist,  never  dissociated  herself  from 
the  militant  pro-pot  propaganda  which  characterized  the  uprising:,  and  which, 
over  a  period  of  several  months,  raised  the  use  of  pot  on  the  Berkeley  campus 
to  epidemic  proportions.  This,  as  lias  been  pointed  out  here,  was  the  beginning 
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of  the  national  epidemic :  from  Berkeley  the  epidemic  spread  out  to  other  cam- 
puses, then  down  into  the  high  schools  and  the  junior  high  schools,  and  now 
down  into  the  grade  schools  and  up  into  the  ranks  of  both  the  blue  collar  work- 
ers and  the  adult  middle  class. 

The  Communist  Party  says  that  it  is  against  the  use  of  marijuana.  However, 
when  Bettina  Aptheker  had  an  opportunity  to  use  her  immense  prestige  with 
the  Berkeley  students  to  speak  out  strongly  against  marijuana  and  to  oppose 
it  at  the  inception  of  the  national  epidemic — she  failed  to  do  so. 

The  Trotskyists  and  Maoists  have  also  not  participated  in  the  pro-marijuana 
propaganda,  and,  at  least  in  the  case  of  the  Trotskyists — I  do  not  know  about 
the  Maoists — are  on  record  as  opposing  the  use  of  the  drug. 

It  is  interesting  to  note  however  that  when  the  Communists,  Trotskyists,  and 
Maoists — cooperating  despite  their  differences — brought  hundreds  of  thousands 
of  young  people  to  Washington  to  protest  against  the  Vietnam  war,  the  air  of 
the  greater  Washington  area  was  heavy  with  pot  smoke  for  the  duration  of  the 
demonstration.  There  is  no  record  of  any  spokesman  for  the  major  Old  Left 
organizations  using  his  command  position  in  the  demonstration  to  discourage 
the  use  of  pot.  And  one  is  compelled  to  ask  :  why  ? 

In  his  testimony  last  Friday,  Dr.  Andrew  Malcolm,  a  Toronto  psychiatrist, 
told  the  Subcommittee  that  marijuana  makes  people  far  more  suggestible  and 
therefore  far  more  open  to  manipulation.  This  coincides  with  my  own  experience 
with  some  1,600  marijuana  smokers  over  an  11  year  period,  I  am  convinced 
that  people  under  the  persisting  influence  of  marijuana  can  be  easily  manipu- 
lated by  demagogues  of  the  extreme  left  or  of  the  extreme  right.  Marijuana 
smokers,  in  short,  would  be*  grist  for  the  mill  of  any  future  totalitarian  move- 
ment. Dangerous  political  consequences  may  flow  from  the  fact  that  we  already 
have  in  our  society  a  body  of  some  millions  of  chronic  users,  which  continues 
to  grow  in  an  exponential  manner. 

Perhaps  the  role  played  by  pot  in  enhancing  suggestibility  is  the  reason  why 
the  Old  Left  leaders  of  the  anti-Vietnam  demonstrations  did  nothing  to  discour- 
age the  use  of  pot  among  the  demonstrators — despite  programmatic  statements 
which  appear  to  oppose  the  use  of  pot. 

THE  SCOPE  AND  DISTRIBUTION  OF  THE  EPIDEMIC 

My  extensive  interviews  with  drug  users  and  with  persons  who  do  not  use 
drugs  permits  some  deductions  about  the  variations  in  the  population  by  sub- 
groups' tendencies  to  use  cannabis.  Economic  status  has  little  to  do  with  these 
variations.  Strong  religious  faith  whether  Christian,  Jewish  or  other,  appears  to 
give  resistance  to  the  drug.  Strong  family  ties,  more  frequently  found  in  con- 
nection with  strong  faith,  also  appears  to  reduce  involvement.  In  my  work  with 
the  black  community  a  scourge  of  multiple  drug  use  is  already  evident  as  an 
endemic  situation ;  special  efforts  may  be  necessary,  but  help  is  likely  to  get 
community  support.  The  situation  calls  for  urgent  action ;  the  longer  we  wait, 
the  more  difficult  it  will  be  to  reverse  the  trend. 

With  regard  to  the  United  States  as  a  whole,  there  is  no  community  free  of 
the  problem  in  the  sense  that  it  is  now  as  wide  spread  in  the  rural  as  in  the 
urban  communities.  In  some  respects  the  rural  youth  are  worse  off  because  it 
was  felt  that  they  were  not  susceptible  to  the  epidemic.  It  has  simply  reached 
these  parts  of  the  country  later.  But  at  least  the  harm  from  cannabis  might  be 
minimized  in  rural  areas  through  prompt  action  because  the  average  length  of 
use  of  cannabis  is  less.  This  is  how  I  stated  the  problem  in  1968  in  a  booklet 
that  had  millions  of  copies  distributed :  "Social  pressures  among  the  young  to 
use  the  dangerous  drugs  are  wide-spread  and,  unless  the  trend  is  reversed,  as 
much  as  half  of  this  generation  of  young  people  may  acquire  crippling  drug 
addiction  or  habituation."'  To  that  statement  we  need  only  add  the  genetic 
hazard. 

RECOMMENDATIONS 

1.  The  first  step  toward  correction  has  been  attained  with  these  hearings — 
the  defining  of  the  problem.  The  summary  papers  representing  nearly  the  full 
array  of  scientific  information  on  the  subject  of  cannabis  abuse  in  the  world 
will  soon  be  in  print.  It  is  exceedingly  impressive  in  the  extent  to  which  all 
sources  are  in  agreement. 

There  are  several  examples  of  the  effectiveness  of  accurate  information  alone 
in  reducing  the  abuse  of  drugs.  Therefore  the  first  recommendation  is  to  make 
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the  findings  of  these  bearings  available  throughout  the  country  without  delay. 
Congress  as  a  whole  or  the  Senate  could  distribute  the  bearings  at  once  to  local 
and  state  governments  and  the  schools,  colleges  and  libraries. 

2.  It  is  recommended  thai  a  Special  Task  Force  on  Drug  Education  should  be 
appointed  by  the  Presidenl  and  selected  from  the  ranks  of  those  scientists  who 
have  sought  to  face  up  to  the  problem  rather  than  pretend  that  there  is  DO 
problem. 

3.  A  working  group  of  experts  should  immediately  plan  and  formulate  methods 
for  rehabilitating  the  large  numbers  of  drug  using  persons  who  may  now  seek 
rehabilitation.  Heavy  cannabis  users  need  approximately  the  same  degree  of 
care  in  becoming  rehabilitated  as  narcotics  addicts. 

4.  Somehow  the  legal  and  organizational  means  must  be  found  to  put  an  end 
to  the  massive  unopposed  pro-marijuana  propaganda  campaign  that  is  still  going 
on  in  our  country.  I  suggest  the  Presidential  appointment  of  a  second  Task 
Force  Of  leaders  in  science,  medicine,  and  communications  and  other  appropriate 
fields,  to  study  the  problem  and  to  maintain  a  watchful  view  over  published 
materials  and  broadcasts  so  as  to  detect  propaganda  supporting  drug  use  and 
to  respond  promptly,  factually  and  forcefully  in  such  instances. 


[From  the  U.S.  News  and  World  Report,  .Tune  in,  1974] 
Research  Report  :  The  Perils  of  "Pot"  Start  Showing  Up 

At  a  time  when  demands  are  growing  for  reduced  penalties  on  use  of  mari- 
juana and  hashish,  new  evidence  is  coming  out  linking  the  drugs  to  both  mental 
and  physical  disorders. 

As  described  in  official  testimony,  research  by  U.S.  and  foreign  experts  indi- 
cates that  marijuana  and  hashish  may  cause  birth  defects,  psychological  ad- 
diction, and  sexual  and  other  troubles. 

The  experts  presented  their  findings  before  the  Senate  Internal  Security 
Subcommittee  investigating  what  it  terms  a  "cannabis  epidemic-'  in  the  U.S. 

Cannabis  is  the  dried  parts  of  the  hemp  plant  from  which  marijuana — called 
"pot" — and  hashish — or  "hash" — are  derived.  Hashish  is  more  potent  than  mari- 
juana, but  is  used  less. 

the  risk  factor 

The  researchers  emphasized  that  much  more  work  is  needed  to  substantiate 
their  findings,  but  they  agreed  that  the  claim  that  cannabis  is  an  innocuous 
drug  is  ill-founded. 

Over  and  over  in  the  testimony,  the  scientists  made  clear  their  studies  suggest 
that  marijuana  and  hashish  users  run  considerable  risks.  For  example: 

Marijuana  and  hashish  use  among  children  may  result  in  a  generation  of 
young  "old  people."  according  to  Prof.  W.D.M.  Paton,  professor  of  pharmacology 
at  Oxford.  He  said  cannabis  interferes  with  cell  division  and  cell  metabolism 
and  may  affect  adolescent  development. 

JUDGING  BY  CONFISCATIONS-A  RAPID  RISE  IN  MARIJUANA  USE 
[In  pounds) 

Marijuana  Hashish 

Seizures  hy  Federal  authorities: 

icfig  ..  85,715  534 

1969 .'...'. -. --- ---- 73,108  ?,247 

1970"  -        185  09S  7,256 

1971  --     --        308  048  22,188 

1972  "  .       514,812  30,091 

i973_;^;~^!i[^";;~~~"~--.- - - ~~    782,033       53.333 

ALL  TOLD:  An  estimated  825,366  pounds  of  marijuana  and  hashish— a  more  potent  form  of  marijuana— were  seized 
last  vear. 

Officials  say  that  rnuohly  8  poinds  if  drncs  rpach  users  fnr  every  1  pound  seized.  Thus,  close  to  7  million  pounds cf 
marijuana  and  hashish  were  consumed  in  the  U.S.  laft  ytar  enough  "pot"  and  "hash"  to  make  more  than  2  biiii.n 
cigarettes. 

Source:  Senate  Internal  Security  Subcommittee;  U.S.  Drug  Enforcement  Administration. 

Profesor  Paton  reported  that  studies  done  in  England  found  a  shrinkage,  due 
to  reduced  cell  production,  of  the  brain"  of  'amc'is  users.  This  shrinkage,  lie 
said,  is  comparable  to  that  found  in  people  late  in  life. 
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HARDER  TO  GET  "HIGH." 

Regular  users  of  cannabis  develop  a  tolerance  for  the  drug,  thus  requiring 
greater  levels  of  its  use  to  get  a  "high,"  Professor  Paton  said.  "This  increased 
intake  may  be  a  serious  factor,"  he  added,  since  preliminary  tests  on  animals 
indicate  that  as  the  drug  is  used  regularly,  less  of  it  is  needed  to  produce  a 
dangerous  toxic  effect. 

Dr.  Gabriel  Nahas,  physiologist  and  pharmacologist  at  Columbia  University, 
said  his  tests  indicate  that  cannabis  impairs  the  body's  immunity  system. 

Results  si  towed  that  marijuana  smokers  had  a  40  per  cent  lower  production 
of  white  blood  cells  than  nousmokers  of  marijuana.  He  said  he  suspects  that  this 
lowered  response  lessens  the  body's  ability  to  combat  disease. 

Findings  by  another  researcher  raise  suspicions  that  cancer,  genetic  mutation 
and  birth  defects  may  result. 

According  to  Dr.  Akira  Morishima,  of  the  department  of  pediatrics,  Columbia 
University,  such  problems  may  occur  in  marijuana  smokers  because  of  a  sub- 
stantial decrease  in  the  number  of  chromosomes — specks  of  matter  that  carry 
hereditary  characteristics — in  each  cell.  This  shortage  often  leaves  the  "pot" 
smoker  with  less  than  the  normal  complement  of  46  chromosomes. 

STERILITY  PERIL 

The  potential  danger  of  sterility  in  men  wras  also  raised. 

Testosterone,  the  principal  male  sex  hormone,  has  been  found  to  be  at  a  sig- 
nificantly lower  level  of  production  in  marijuana  smokers  than  in  those  who  do 
not  use  marijuana.  Dr.  Robert  C.  Kolodny,  research  director  at  the  Reproduc- 
tive Biology  Research  Foundation  in  St.  Louis,  testified  further :  "It  is  apparent 
that  there  is  a  potential  risk  in  cannabis  use  during  pregnancy." 

Dr.  Kolodny  indicated  that  birth  defects  and  miscarriages  were  possible  side 
effects  of  usage. 

Despite  what  many  believe,  long-time  users  of  the  drugs  can  get  "hooked"  by 
developing  "psychic  dependence"  on  them,  one  authority  testified. 

Dr.  M.  I.  Soueif,  of  the  department  of  psychology  at  Cairo  University  in 
Egypt,  said  withdrawal  after  long-term  use  results  in  the  individual's  becoming 
"quarrelsome,  anxious,  impulsive,  easily  upset  and  difficult  to  please." 

Although  the  findings  unveiled  in  the  hearings  are  relatively  new,  they  are  al- 
ready being  reviewed  by  drug-study  organizations.  E.  M.  Steindler,  secretary  of 
the  Committee  on  Drug  Abuse  of  the  American  Medical  Association,  told  "U.  S. 
News  &  World  Report"  : 

"It  [cannabis]  is  definitely  not  an  innocuous  drug.  We  have  looked  at  those 
reports  on  marijuana  and  hashish.  .  .  .  These  are  interesting  studies,  and  we 
feel  that  more  needs  to  be  done  along  those  lines. 

Dr.  Robert  L.  DuPont,  director  of  the  National  Institute  on  Drug  Abuse,  takes 
an  even  stronger  position  on  the  findings. 

"These  are  valid  concerns,  and  all  of  these  problems  are  being  investigated 
further,"  he  said.  "I  have  no  doubt  that  we  will  find  problems  with  the  use  of 
marijuana  and  hashish. 

"Some  of  the  pressing  concerns  that  I  have  with  cannabis  usage  have  to  do 
with  possible  chromosome  breakage,  respiratory -system  damage,  reduction  of 
testosterone  levels  and  the  hampering  of  the  body's  immunity  system.  .  .  .  It's 
going  to  take  some  time  to  confirm  these  things  and  to  build  a  firm  base  around 
these  findings." 

A  SENSE  OF  URGENCY 

Exactly  what  to  do  about  the  medical  problems  remains  a  matter  of  debate. 
Subcommittee  officials  contend  that  increased  use  of  "pot"  and  "hash,"  as  indi- 
cated in  the  chart  at  left,  adds  urgency  to  this  issue. 

One  thing  that  seems  certain :  How  to  handle  this  increased  usage  in  the 
light  of  recent  medical  findings  is  going  to  present  the  nation  with  big  problem- 
for  years  to  come. 


[From  the  Wall  Street  Journal,  Feb.  5,  1974] 
New  Findings  About  Marijuana 

The  latest  medical  findings   on   marijuana  probably  come  as  a    surprise   to 
anyone  who  remembers  the  recent  debate  over  whether  it  was  harmful.   The 
upshot  of  that  debate   seems   to  have  been  general   agreement  that  pot   was 
38-472—74 12 
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harmless.  The  National  Commission  on  Marijuana  recommended  decriminaliza- 
tion Cor  its  use  and  for  the  use  of  related  drugs. 

Now  a  Columbia  University  research  group  has  uncovered  the  first  direct 
evidence  of  cellular  damage  among  habitual  pot  smokers.  Tests  with  men  and 

women  16  to  3o,  who  had  smoked  either  pot  or  hashish  at  least  once  a  week  for 
more  than  a  year,  revealed  that  marijuana  apparently  weakened  the  body's 
defense  against  disease.  White  blood  cells  in  pot  smokers  divided — that  is,  re- 
produced—40%  less  than  in  nonsmokers.  Moreover,  the  researchers  observed 
that  marijuana  products  accumulate  in  the  germ  cells  of  the  tests  and  ovaries. 
Therefore  they  believe  it  urgent  to  learn  to  what  extent  long-term  marijuana 
use  might  impair  the  genetic  equilibrium  and  adversely  affect  the  offspring  of 
the  marijuana  user. 

This  is  far  from  the  last  word  on  the  subject,  to  be  sure.  Nevertheless,  these 
medical  findings  tend  to  show  that  marijuana  is  not  the  harmless,  delightful 
tranquilizer  .that  has  widely  been  depicted.  Nor  does  it  necessarily  mean  it 
would  be  wrong  to  remove  criminal  penalties  from  smoking  pot.  By  now  the 
folly  of  trying  to  punish  personal  vice  is  pretty  well  known,  as  is  the  futility 
of  trying  to  legislate  personal  habits. 

Even  if  these  initial  findings  do  not  prove  conclusive,  it's  worth  remembering 
that  there  has  never  been  any  proof  that  marijuana  was  harmless.  Even  when 
the  debate  was  at  its  height,  the  very  most  that  could  be  said  was  that  there 
was  no  conclusive  proof  that  pot  was  dangerous.  That  is  a  long  was  from 
certifying  it  as  safe,  however,  yet  that  is  the  line  adopted  by  any  number  of 
rock  stars,  motion  pictures  and  followers  of  the  counterculture.  Even  many 
youngsters  who  rejected  most  counterculture  posturing  were  convinced  that  pot 
smoking  was  an  innocent  pastime,  a  conviction  evidently  rooted  less  in  scientific 
evidence  than  in  a  notion  that  the  prejudices  of  oldsters  must  automatically  be 
wrong. 

Of  course  the  adults  who  reacted  so  strongly  against  marijuana  also  lacked 
scientific  evidence,  but  somehow  with  presidential  commissions  and  such  the 
lack  of  hard  evidence  one  way  or  another  discredited  prejudices  against  mari- 
juana but  not  prejudices  in  its  favor.  If  the  ultimate  findings  of  science  turn 
out  to  back  up  the  latest  Columbia  report,  we  will  see  all  the  more  clearly  that 
despite  our  culture's  glorification  of  youth  and  newness,  there  is  something  to 
be  said  for  the  instincts  of  people  mature  enough  to  have  seen  a  bit  of  life. 


[Excerpt  From  the  Congressional  Record,  Apr.  5,  1973] 
The  Dangers  in  the  Use  of  Marijuana 

Mr.  FONG.  Mr.  President,  a  good  friend  of  mine  of  longstanding  recently 
spoke  on  a  matter  of  great  concern  to  many  of  us — the  use  of  marijuana  and 
the  need  to  fully  inform  the  public  on  the  dangers  involved. 

An  excellent  report  on  the  talk  by  my  friend,  Mr.  Sam  Pryor  of  Hawaii,  was 
written  for  the  Maui  News  by  reporter  Jeanne  B.  Johnson. 

Sam  Pryor,  in  addition  to  being  a  retired  vice  president  of  Pan  American 
World  Airways,  is  a  recognized  authority  on  narcotics  and  drugs. 

I  ask  unanimous  consent  that  the  news  article  by  Jeanne  Johnson  be  printed 
in  the  Record  so  that  others  also  may  benefit  from  the  important  information 
Sam  Pryor  has  to  give. 

There  being  no  objection,  the  article  was  ordered  to  be  printed  in  the 
Record,  as  follows  : 

"Drugs  Lead  Good  Boys  To  Ruin — Even  Death  :  Pryor  Notes 
"(By  Jeanne  B.  Johnson) 

"•The  files  of  the  Bureau  of  Narcotics  are  punctuated  with  murders  and 
atrocities  committed  under  the  influence  of  marijuana,'  Samuel  F.  Pryor  of 
Kipahulu  and  Greenwich,  Connecticut,  told  members  of  the  Maui  Woman's 
Club  at  their  meeting  last  week. 

"Pryor,  retired  vice  president  of  Pan  American  World  Airways,  can  speak 
with  authority  on  the  subject  of  narcotics  and  drugs.  He  is  a  graduate  of  the 
United  States  Treasury  Narcotic  Agents  School  in  Washington  and  is  an  ad- 
viser to  the  Federal  Bureau  of  Narcotics  and  Dangerous  Drugs,  as  well  as 
having  been  a  delegate  to  Interpol  (the  International  Criminal  Police  Organi- 
zation) for  some  nine  years. 
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"  People  cause  wars,  people  cause  pollution,  and  people  cause  self-destruc- 
tion, and  self-destruction  is  what  I  am  going  to  talk  to  you  about  today,'  he 
began.  He  explained  that  he  had  first  become  interested  'many  years  ago,'  be- 
cause as  a  Director  of  the  Boy's  Club  of  America,  he  'saw  what  was  happening 
to  so  many  good  boys'  because  of  lacking  something  interesting  to  do  and  lack 
of  guidance  turned  them  to  experimenting  with  narcotics,  leading  them  to 
ruin — even  death. 

"As  a  privilege  of  being  able  to  travel  extensively  abroad  because  of  his 
position  with  the  airline,  he  saw  many  of  the  ruins  of  ancient  cities — each  of 
which  'in  its  proper  time,  stood  at  the  peak  of  'achievement  and  accomplish- 
ment.' Pondering  over  these  ruins  caused  him  to  wonder  what  had  caused  their 
downfall. 

"  'At  what  time  in  the  history  of  these  lost  civilizations  did  the  parents  begin 
to  neglect  the  guidance  of  their  children  through  not  educating  them  to  the 
facts  and  the  dangers  of  life.  At  what  time  did  their  school  teachers  fail  to 
alert  the  pupils  to  the  facts  of  dangerous  narcotics?  At  what  time  did  their 
spiritual  leaders  fail  to  guide  them? 

"  'These  thoughts  caused  me  to  look  for  facts.  Could  this  happen  to  our 
Country?  Are  we  going  the  way  these  other  civilizations  have  gone?' 

"drugs  dangerous 

'"Pryor  said  he  was  not  going  to  discuss  the  dangers  of  heroin  and  LSD,  be- 
cause 'even  the  most  stupid  individual,  young  or  old,  knows  these  drugs  are 
dangerous  .  .  .  instead,  let's  talk  about  the  drug  we  hear  so  much  about  also 
damned  with  the  inaccuracy  of  many  of  the  articles  and  reports  by  the  news 
media.  What  is  it?  Let's  hear  what  the  United  Nations  says  about  marijuana: 

"  "  'The  products  of  the  plant  Cannabis  Sativa  L.  have  been  used  by  millions 
of  people  as  an  intoxicant  over  the  last  four  or  five  thousand  years.  The  hemp 
plant  or  the  crude  drug  derived  from  it  and  folk  preparations  of  the  hemp 
drug  are  known  under  almost  200  different  names.  The  best  known  are  Indian 
hemp,  hashish,  marijuana  and  bhang. 

•'  '  "Cannabis  has  become,  from  the  medical  point  of  view,  an  obsolete  remedy. 
It  has  therefore  been  recommended  that  its  use  be  discontinued  in  medical 
practice  .  .  .  the  possible  antibiotic  properties  of  the  resinous  parts  of  the 
plant  have  recently  been  studied  in  some  countries,  but  the  World  Health 
Organization  has  concluded  that  the  case  has  not  been  proven  for  extracting 
useful  drugs  from  cannabis."  ' 

"Turning  to  marijuana,  specifically,  the  United  Nations  report  quotes  Dr. 
Haislip.  attorney  adviser  to  the  Bureau  of  Narcotics  concerning  'marijuana 
and  its  relationship  to  crime  and  insanity.' 

"Haislip  said :  'The  effects  of  marijuana  on  the  activity  of  the  brain  are  un- 
doubtedly the  most  profound  and  constitute  the  greatest  source  of  danger  to 
the  user  and  the  persons  around  him.  Recent  experiments  on  human  subjects 
have  led  to  the  conclusion  that  sufficient  doses  of  marijuana  can  cause  psy- 
chotic reactions  in  almost  any  individual.  It  is  in  this  manner  that  marijuana 
lias  earned  its  reputation  for  inducing  criminal  behavior.' 

"MENTAL    CONFUSION 

"It  was  pointed  out  in  the  Haislip  report  and  quoted  by  Pryor  that  'excessive 
indulgence'  in  marijuana  'is  apt  to  produce  in  healthy  individuals,  and  more  so 
in  susceptible  individuals,  mental  confusion  which  may  lead  to  delusions  with 
restlessness  and  disordered  movements.  Intellectual  impairment  as  well  as  dis- 
orientation may  show  itself  in  various  ways,  such  as  weakening  of  moral  sense, 
habit  of  telling  lies,  prostitution,  theft,  pilfering,  sex  perversions  .  .  . 
(and)  .  .  .  sometimes  indulgence  may  release  subconscious  impulses  and  lead 
to  violent  crimes.' 

"Pryor  called  attention  to  the  fact  that  'the  files  of  the  Bureau  of  Narcotics 
are  punctuated  with  murders  and  atrocities  committed  under  the  influence  of 
marijuana.' 

"He  said  that  what  immediately  brought  the  subject  of  marijuana  to  his 
attention  as  a  pertinent  topic  for  his  talk  was  that  "last  week  one  of  our 
leading  newspapers  here  had  an  editorial  on  legalizing  marijuana  saying  that 
it  should  be  legalized.  I  couldn't  believe  it.  I  couldn't  believe  a  member  of  your 
Legislature  intelligent  enough  to  be  elected  and  could  put  in  a  bill  for  legaliza- 
tion. They  tried  in  California  this  last  year  and  it  was  turned  down  by  a  tre- 
mendous majority,  although  the  editorial  failed  to  mention  that.' 
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"Pryor  said  he  wrote  a  Utter  to  the  editor  of  the  paper,  which  was  published 
in  the  paper,  and  "they  answered  with  lour  columns  on  "The  Law  and  Mari- 
juana" '  saying  it  should  be  Legalized.  I  had  sent  the  paper  material  which  l 
am  going  to  show  you,  but  there  was  no  mention  of  that  side  of  the  story. 

•lie  pointed  out  thai  the  paper  had  called  for  a  poll  as  to  whether  the  reader 
was  'for'  or  'against'  legalization  of  marijuana,  bul  that  while  it  hail  carried 
four  columns  citing  the  reasons  •for"  Legalization  they  had  carried  "none  of 
toe  material  1  sent  them.'  and  came  out  with  another  editorial  for  legalization, 
saying  thai  the  poll  favored  it. 

"'Now,  how  can  a  poll  be  a  fair  poll  if  four  columns  are  put  in  justifying 
Legalization  and  not  one  word  on  the  other  side  except  my  original  Letter?' 

"YOUNG    MAX    MUEDEBED 

"lie  told  the  women  that  the  marijuana  situation  in  the  United  States  had 
come  very  close  to  his  own  family  during  the  past  week,  with  the  receipt  of  a 
letter  ahout  the  grandson  of  a  very  close  friend.  The  young  man,  of  whom 
Pryor  was  very  fond,  was  murdered  in  Beacon  Hill  right  outside  his  apart- 
ment house  en  route  to  mail  a  letter.  This  came  close  to  home,  but  it  is  going 
on  ail  over  the  United  States  .  .  .  the  two  boys  who  murdered  him  were  stoned 
0:1  marijuana.' 

"At  the  latest  meeting  of  Interpol,  held  in  Frankfort,  Germany  last  Septem- 
ber, representatives  of  114  countries  all  wanted  to  serve  on  the  Drug  Abuse 
Committee.  'It's  not  only  the  United  States,  but  other  countries  throughout  the 
world — even  the  "bad"'  countries  which  have  allowed  so  much  to  go  through 
their  country  to  be  sold  to  the  United  States — who  are  worried  about  their 
youth.  They  have  changed  and  are  cooperating  with  all  the  rest  of  the  coun- 
tries. The  first  resolution  passed  concerned  the  dangers  of  marijuana,  and  it 
was  passed  unanimously. 

"The  resolution  pointed  out  that  'the  consumption  of  marijuana  and  its 
derivatives  is  growing  rapidly  and  reaching  epidemic  proportions  in  some 
countries,'  and  that  'certain  propaganda  seeks  to  persuade  the  general  public 
that  such  consumption  is  not  harmful,  and  considering  that  the  last  scientific 
research  indicates  that  on  the  contrary  its  consumption  is  indeed  very  danger- 
ous, and  noting  that  detailed  observations  by  police  forces  indicates  that  the 
use  of  marijuana  and  its  derivatives  very  often  leads  to  the  use  of  more  dan- 
gerous  drugs,'  the  Interpol  Assembly  went  on  record  to  recommend  'That  meas- 
ures designed  to  eliminate  the  illegal  cultivation  of  cannabis  (marijuana)  be 
strengthened  (and)  large  scale  publicity  campaigns  be  launched  and  relaunched 
aimed  not  only  at  young  people,  but  also  at  parents  and  the  general  public 
designed  to  show  the  direct  clangers  of  the  consumption  of  cannabis  and  its 
derivatives.' 

"Referring  to  the  part  of  the  resolution  which  pointed  out  that  certain 
propaganda  seeks  to  persuade  the  general  public  that  consumption  of  marijuana 
is  not  harmful,  he  called  attention  to  the  fact  that  'the  dangers  of  marijuana 
have  been  cited  by  every  member  of  the  United  Nations,  and  I  don't  know 
how  anyone  can  stand  up  against  what  those  countries  say  about  marijuana 
and  what  the  114  countries  of  Interpol  say.' 

"He  stressed  education — education  as  to  the  dangers  of  marijuana — as  the 
remedy  for  the  present  situation,  and  pointed  out  that  law  enforcement  officers 
do  no!  enjoy  throwing  the  youth  of  the  country  in  jail  for  .committing  no  other 
offense  than  possessing  marijuana. 

"'I  think  parents — particularly  mothers  and  grandparents,'  hold  the  key  to 
the  situation,  and  'have  a  tremendous  responsibility  to  educate  these  young 
people  on  facts,  he  concluded,  emphasizing  that  groups  such  as  Maui  Woman's 
Club  could  play  a  major  role  in  this  respect,  not  only  with  their  own  young 
people,  but  in  public  education  and  organizing  to  tight  the  dangers  of  marijuana. 


The  American  Legio.v, 
Washington,  1) A'..  May  lo,  191). 
Hon.  John  I..  M<  Cleixan, 

Chairman,  Subcommittee  on  Criminal  Laws  mm  Procedures,  Senate  Committee 
on  Judiciary,  Dirkscn  Senate  Office  Building,    Washington,   !>.('. 
Dear  Chairman  McClellan  :   Enclosed   is   a   copy   of   a   resolution   of   The 
American    Legion    supporting    the    President's    proposal    to    revise    the    Federal 
criminal  code. 
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I  will  appreciate  your  including  this  resolution  in  the  record  of  the  hearings 
your  Subcommittee  held  on  this  subject  during  the  first  session  and  again  on 
May  8,  1974. 

Thank  you  for  your  continued  cooperation  with  The  American  Legion. 

Sincerely  yours, 

Herald  E.  Stringer, 

Director,  National  Legislative  Commission. 

5oth  National  Convention  of  the  American   Legion  held  in  Honolulu,  Hawaii, 

August  21,  22,  23,  1913 

Resolution  No.  20 

Committee:  National  Security. 

Subject:    Support   the   President's    Proposal   to   Revise    our    Federal    Criminal 
<  'ode 

Whereas,  during  the  last  decade,  crime  in  our  country  has  increased  at  an 
alarming  rate;  and 

Whereas,  the  lenient  and  permissive  attitude  which  has  prevailed  in  our 
dealing  with  the  criminals  is  largely  responsihle  for  such  increase;  and 

Whereas.  The  American  Legion,  as  set  forth  in  the  second  item  of  the  pre- 
amble  to  our  Constitution,  is  dedicated  to  the  maintenance  of  law  and  order; 
now,  therefore,  be  it 

ResoTved.  by  The  American  Legion  in  National  Convention  assembled  in 
Honolulu,  Hawaii,  August  21.  22.  23,  1973.  that  we  endorse  the  principles  set 
forth  by  the  President  of  the  United  States  in  an  important  address  on 
March  14.  1973.  and  that  we  give  support  to  the  President's  proposal  to  revise 
our  Federal  Criminal  Code  and  to  bring  to  an  end  the  philosophy  of  being  soft 
on  Iho  criminal. 

The  American  Law  Institute, 

Office  of  the  Director, 
New   York,  N.Y.,  May  16,  1974. 
Hon.  John  L.   McClellan, 

Chairman,  Subcommittee  on  Criminal  Law  and  Procedures, 
U.S.  Senate  Committee  on  the  Judiciary,  Washington,  B.C. 

Dear  Senator  McClellan  :  A  copy  of  the  1974  charter  results  of  our  annual 
survey  on  the  status  of  substantive  penal  law  revision  projects  in  53  juris- 
dictions is  enclosed  for  your  and  the  Subcommittee's  possible  interest. 
With  high  regard, 
Very  truly  yours, 

Rhoda  Lee  Bauch. 
Assistant  to  the  Director. 
Enclosure. 

Status  of  Substantive  Penal  Law  Revision  * 

REVISED  CODES:  EFFECTIVE  DATES  (21).—  Colo.  Crim.  Code,  Cb.  40; 
7/1/1972.  Conn.  Gen.  Stat.  Ann..  Tit.  53A :  10/1/1971.  Del.  Crim.  Code,  Tit.  11, 
Sec.  101  et  seq.:  7/1/1973.  Ga.  Code  Ann.,  Tit.  26:  7/1/1969.  Hawaii  Rev.  Stat.. 
Tit.  37  (1973  Supp.)  ;  1/1/1973.  111.  Ann.  Stat..  Ch.  38:  1/1/1962.  111.  Unified 
Code  of  Corrections;  1/1/1973.  Kan.  Stat.  Ann..  Sec.  21-3101  (1972  Supp.): 
7  1/1970.  Ky.  Penal  Code:  7/1/1974.  La.  Rev.  Stat.  Tit.  14;  1042.  Minn.  Stat. 
Ann..  Ch.  609;  9/1/1963.  Mont.  Rev.  Code  Ann.,  Tit.  94  (1973  Special  Pamph- 
let) ;  1/1/1974.  N.H.  Rev.  Stat.  Ann..  Tit.  62:  11/1/1973.  N.  Mex.  Stat.  Ann.. 
Ch.  <*0a:  7/1/1963.  N.Y.  Rev.  Penal  Law:  9/1/1967.  N.D.  Cent.  Code.  Tit.  12.1 
(1973  Supp.)  :  Laws  of  N.D.  1973.  Ch.  116:  7/1/1975.  Ohio  Rev.  Code.  Tit.  29 
(1974  Replacement  Unit);  1/1/1974.  Ore.  Laws  1971.  Ch.  743:  1/1/1972.  Pa. 
Crimes  Code.  Tit.  18;  6/6/1973.  Texas  Pen.  Code  (Vernon's  Texas  Code  Ann. 
Special  Pamphlet  1973);  1/1/197-1  Utah  Code  Ann.,  Tit.  76  (1973  Supp.); 
7/1/1973.  Wis.  Stat.  Ann..  Tit.  45 :  7/1/1956. 

ii.  current  substantive  penal  code  revision  projects  : 

A.    Revision   completed :  not  yet  enacted:    (/.9) 

Alaska  (Proposed  Code  pending  in  Legislature) 

California  (Proposed  Criminal  Code,  S.P,.  39.  passed  by  Senate  1/21/1974; 
pending  in  Assembly)    (S.P,.  1239  [Corrections  Code]  introduced  5/2/1973) 

*.\s  of  April  lft"4  (53  jurisdictions). 
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Florida  (Proposed  Criminal  Code:  H.B.  2179  reintroduced  4/2/1974;  S.B. 
904  introduced  4/24/1974;  pending  in  House  &  Senate  Committees  on  Criminal 
Justice  i 

[daho  (IDAHO  PENAL  &  CORRECTIONAL  CODE,  TIT.  18,  enacted  ef- 
fective 1/1/1972  but  repealed  effective  4/1/1972) 

Iowa  (Proposed  Code  introduced  Feb.  11)74  in  Senate) 

Maryland    (Proposed  Criminal  Code  will  be  subject  of  Legislative  Hearing) 

Massachusetts   (Proposed  Code  being  studied  by  Legislative  Committee) 

Michigan  ( II. B.  4036  &  S.B.  82  pending  in  Senate  &  House  Judiciary 
Committees ) 

Missouri  (Proposed  Criminal  Code  introduced  in  1974  Legislature;  Hearings 
carried  over  to  1975  legislative  session) 

Nebraska  <  Proposed  Criminal  Code  pending  in  Legislature) 

New  .Jersey  (Bill  being  prepared  for  introduction  in  next  session  of  Legisla- 
ture) 

Oklahoma    (S.B.  22  being  studied  by  Interim  Legislative  Committee) 

Puerto  Rico  (New  Proposed  Penal  Code  introduced  in  Legislature  3/14/1974; 
Hearings  began  in  April) 

Soutli  Carolina  (Proposed  Code  in  Senate  Judiciary  Committee) 

Tennessee  (Proposed  New  Criminal  Code  [Final  Draft,  Nov.  1973]  before 
Special  Study  Committee  of  Legislature ;  to  be  introduced  in  1975  session  of 
General  Assembly) 

United  States  (Senate  Judiciary  Subcommittee  on  Criminal  Laws  &  Proce- 
dures holding  bearings  on  S.  1  &  S.  1400  during  May  &  June  1974)  (House 
Judiciary  Subcommittee  on  Criminal  Justice  to  bold  hearings  on  H.R.  10047 
[introduced  Sept.  5,  1973]  &  H.R.  6046) 

Virginia  (Proposed  Revision  of  Title  18.1  [S.B.  56]  introduced  in  Senate 
1/9/1974 ;  carried  over  to  1975  legislative  session) 

Washington  (Proposed  Criminal  Code  to  be  reintroduced  in  next  Legislature) 

B.  Revision  well  under  way:   (6) 

Alabama 
Arkansas 
Arizona 
Indiana 
Maine 

Vermont  (Partial  Codification  with  Commentary  [S.  197]  withdrawn;  new 
bill  to  be  introduced  in  1975 

C.  Revision  at  varying  preliminary  stages:    (2) 
South  Dakota,  West  Virginia 

D.  Revision  autJwriseil — Work  not  yet  begun:  (i) 
North  Carolina 

E.  Contemplating  Revision:   (2) 
District  of  Columbia,  Rhode  Island 

III.    NO    OVERALL    REVISION    PLANNED:     (3) 

Mississippi,  Nevada  (recodification  with  minor  changes  enacted  1967), 
Wyoming 

fFrom  the  Criminal  Law  Reporter,  Bureau  of  National  Affairs,  Inc.] 

The  Proposed  Federal  Criminal  Code,  the  Administration's  Bill.  S.  1400 
(Analyzed  and  Compared  With  the  Brown  Commission  Recommendations) 
(Louis  B.  Schwartz.  Benjamin  Franklin  Professor  of  Criminal  Law,  University 

of    Pennsylvania;    Director,    National    Commission    on    Reform    of    Federal 

Criminal  Laws) 

INTRODUCTION 

This  memorandum  amilyzes  S.1400  and  compares  it  with  S.l.  the  McClellan 
bill,  and  with  the  recommendations  of  the  Brown  Commission  (Report  of  the 
National  Commission  on  Reform  of  the  Federal  Criminal  Laws,  1971).  The 
memorandum  should  be  rend  as  a  supplement  to  my  memorandum  of  Febru- 
ary   26.    197.'>    comparing    S.l    and    th"    Brown    Commission    recommendations. 
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Neither  memorandum  nor  both  together  cover  every  issue  in  the  bill.  No  effort 
is  made,  for  example,  to  review  the  "Conforming  Amendments''  or  the  proce- 
dural provisions  which  (he  Brown  Commission  did  not  undertake  to  reform. 
Omission  to  criticize  a  section  is  not  to  be  understood  as  approval:  shortage 
of  time  and  space  restrict  this  memorandum  to  salient  differences.  The  same 
limitations  prevent  me  from  acknowledging  the  enormous  and  fruitful  labors 
that  went  into  the  Senate  bills,  converting  the  Brown  proposals  into  definitive 
legislative  text  with  numerous  drafting  improvements. 

Both  bills  fall  quite  short  of  the  reform  goals  set  by  the  Brown  Commission, 
and  it  is  difficult  to  award  an  overall  preference  to  either  one.  Both  bills  turn 
against  the  Brown  Commission  on  such  politically  sensitive  issues  as  restora- 
tion of  capital  punishment,  refusal  to  accept  effective  national  control  of  hand- 
guns, retention  of  harsh  penalties  for  bare  possession  of  marijuana  for  personal 
use.  S.  1400  tracks  the  Brown  Commission  proposals  somewhat  more  closely 
than  S.l  in  structure  and  language  and,  perhaps,  in  general  approach  as  evi- 
denced in  the  Statements  of  Purpose,  the  somewhat  lower  level  of  maximum 
sentences,  the  willingness  to  exclude  from  criminality  voluntary  sexual  rela- 
tions between  adolescents,  and  the  like.  On  the  other  hand,  S.1400  curtails 
judicial  discretion  on  probation  and  minimum  sentences,  and  in  effect  abolishes 
the  defense  of  insanity.  The  insanity  provisions  return  the  law  to  a  primitive 
state  which  it  abandoned  over  a  century  ago,  ignore  the  moral  aspect  of  guilt, 
and  fly  in  the  face  of  virtual  unanimity  painfully  achieved  in  the  past  decade 
by  the  federal  courts  of  appeal,  the  American  Law  Institute,  and  the  Brown 
Commission. 

By  eliminating  the  worst  features  of  each  of  the  Senate  bills,  and  combining 
their  best  features,  and  by  restoring  some  of  the  major  proposals  of  the  Brown 
Commission,  an  acceptable  bill  reforming  the  federal  criminal  code  can  be 
achieved. 

THE    SENTENCING    SYSTEM 

The  core  of  any  penal  code  is  its  sentencing  system.  One  should  ask  about 
any  system:  What  is  the  general  level  of  punishment  contemplated?  Is  it  ade- 
quate to  deter?  Is  it  gratuitously  harsh?  Are  offenses  rationally  classified  into 
grades  of  seriousness?  Is  the  sentencing  discretion  properly  distributed  as 
between  judges  and  parole  authorities?  Is  the  discretion  properly  guided  by 
legislatively  declared  standards  and  judicial  review? 

S.1400  fails  these  tests.  It  is  gratuitously  harsh.  It  classifies  crimes  not  into 
five  classes,  as  the  Brown  Commission  did,  nor  seven  as  in  S.l,  but  into  eight 
classes,  not  counting  the  special  classes  reserved  for  capital  punishment.  So 
complex  a  classification  cannot  be  justified  on  any  basis  related  to  deterrence, 
incapacitation,  or  rehabilitation,  and  tends  to  emphasize  the  nature  of  the 
offense  rather  than  the  character  of  the  offender  in  the  correctional  program. 
The  sentencing  provisions  of  S.1400  also  fail  to  distinguish  between  ordinary 
and  specially  dangerous  offenders,  thus  making  it  possible  for  a  biased  or  idio- 
syncratic judge  to  "throw  the  book''  at  a  defendant,  imposing  on  him  the 
maximum  sentence  which  the  legislature  intended  for  use  only  against  excep- 
tional cidprits.  S.1400  offers  poor  legislative  guidance  for  the  exercise  of  pro- 
bation and  parole  discretion.  Far  from  the  Brown  Commission  proposal  that 
favored  probation  and  parole  "unless  imprisonment  is  the  more  appropriate 
sentence  .  .  .,"  or  the  neutrality  on  this  point  of  S.l,  S.1400  actually  erects  a 
presumption  against  probation  and  parole.  Judicial  review  of  sentencing,  which 
might  ameliorate  the  harsh  and  arbitrary  character  of  the  system,  is  not 
provided. 

On  the  other  hand  S.1400  is  preferable  to  S.l  in  some  respects.  Its  maximum 
sentence  for  many  offenses  is  intermediate  between  the  savagely  retributive 
sentences  authorized  by  S.l  and  the  sentences  proposed  by  the  Brown  Com- 
mission  to   carry   out   a   rntional   program    of   deterrence   and   incapacitation.1 


1  Examples:  Theft  in  excess  of  SI. 000;  Brown  (5)  ;  S.l  (10)  :  S.1400  (7).  "Statutory 
mpp"  :  Brown  (11:  S.l  (5):  S.1400  <Z).  Obseenitv  :P.rown  (1)  ;  S.l  (5):  S.1400  (3). 
Unsworn  false  statements  to  officials  :  Brown  (1)  :  S.l  (5)  ;  S.1400  (?.).  Such  comparisons 
are  neeessfirilv  improciso  because  of  the  differins-  impart  of  the  parole  policies  on  the 
effective  length  of  maximum  prison  sentences  and  because  the  definitions  of  the  offenses 
or  the  distinctions  between  ordinary  and  asrsrravated  classes  of  a  particular  offense  do  not 
always  correspond.  In  particular,  note  that  S.l  cuts  the  effective  maximum  bv  one  or 
two  vears  of  "mandatorv  parole"  [See.  3-12F.°»(b)l  while  S.1400  adds  its  one  to  five  year 
parole  term  to  the  stated  maximum  imprisonments  TSec.  42021. 

s.  1-100  se+s  a  limit  of  five  days  jail,  rather  than  thirty  days,  for  "infractions":  the 
Commission  had  rejected  the  use  of  jail  as  a  sanction  for  these  petty  non-criminal  offen-e*. 
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S.1400  curtails  the  abuse  of  consecutive  sentencing  more  sharply  than  does 
s.l.-  S.1400  is  certainly  preferable  to  S.l  in  precluding  judicially  imposed  mini- 
mum sentences  except  for  serious  felonies.8 

Probation 

The  Brown  Commission  called  for  the  use  of  probation  "unless  imprisonment 
is  the  more  appropriate  sentence  for  the  protection  of  the  public."  The  effect 
of  this  was  not  to  prevent  the  judge  from  imposing  prison  sentences,  but  to 
require  him  to  think  about  the  alternative  of  probation,  and  to  prefer  freedom 
unless  there  was  some  reason  why  imprisonment  better  fits  the  needs  of  the 
situation,  including  protection  of  the  public.  As  the  Brown  Commission  said, 
the  purpose  was  to  prevent  automatic,  unthinking  use  of  imprisonment. 

S.l  retreats  from  that  position  to  what  might  he  described  as  "neutrality" 
as  between  probation  and  prison;  like  existing  law,  it  gives  judges  no  hint  of 
congressional  policy  for  or  against  probation,  although  variations  among  judges 
in  the  use  of  pronation  is  one  of  the  scandals  of  sentencing  inequality  as  the 
law   stand-;. 

S. 14(Kl  makes  matters  very  much  worse.  It  tips  the  scale  against  probation 
by  requiring  the  judge  to  find,  as  a  prerequisite  of  probation,  that  it  "will  not 
fail  to  afford  adequate  deterrence  to  criminal  conduct."  "will  not  .  .  .  fail  to 
constitute  just  punishment  for  the  offense  committed,"  and  that  "imprisonment 
of  the  defendant  is  not  needed  for  the  protection  of  the  public  from  further 
crimes  of  the  defendant."  The  "will-not-fail"  standard  would  require  a  judge 
to  he  certain  that  the  defendant  does  not  "deserve"  (as  "just  punishment")  a 
jail  sentence  and  practically  to  guarantee  in  advance  that  defendant  would  live 
a  law  abiding  life  on  probation.  If  the  judge  is  in  doubt — and  in  such  matters, 
any  intelligent  and  conscientious  judge  must  nearly  always  be  in  doubt — 
S.1400  says,  in  effect,  "When  in  doubt,  imprison,"  since  the  case  does  not  meet 
the  "will-not-fail"  test. 

That  the  purpose  and  effect  of  S.1400  is  to  curtail  probation  also  appears 
from  the  contrast  with  the  Brown  Commission  formulation.  The  Commission 
proposed  that  the  court  "shall  not  impose"  a  prison  sentence  without  finding 
that  it  serves  some  public  purpose  not  served  by  probation.  S.1400  provides 
that  the  court  "may"  order  probation  if  a  case  is  made  for  it  under  the  im- 
possible standard  already  discussed.  In  other  words,  the  whole  burden  of 
proof  is  shifted  against  probation,  and  even  if  the  defense  can  persuade  the 
judge,  he  is  still  not  directed  to  use  probation,  merely  authorized. 

S.1400  excludes  probation  altogether'  for  certain  offenses,  e.g.,  use  of  a  gun, 
imitation  sun.  or  other  "dangerous  weapon"  (Sec.  1813).  narcotic  trafficking 
i  Sec.  1821),  organized  crime  (Sec.  1862).  There  could  be  no  objection  to  a 
congressional  declaration  of  policy  against  probation  for  some  categories  of 
offense,  but  a  mandatory  exclusion  ignores  the  vast  range  of  differences  among 
defendants  in  decrees  of  complicity,  age,  readiness  to  cooperate  with  the  au- 
thorities, etc.  Such  a  mandatory  exclusion  is  a  gratuitous  expression  of  lack 
of  confidence  in  federal  judges,  who  can  certainly  lie  counted  on  to  deal  severely 
■with  the  central  characters  in  serious  crime.  It  should  be  noted  also  that  man- 
datory imprisonment,  like  mandatory  death  penalties,  does  not  in  fact  guaran- 
tee execution  of  the  sentence.  It  merely  shifts  the  operative  discretion  from 
open  court  to  secret  political  decisions  in  the  White  House  under  the  Presi- 
dent's constitutional  power  to  pardon  and  commute  sentences. 

Parole 

The  parole  provisions  of  S.1400  are  unsatisfactory  as  respects  the  criteria 
specified  for  the  guidance  of  the  Parole  Commission.  The  approach  parallels 
that  of  the  probation  criteria  discussed  above.  There  is  no  congressional  direc- 
tion to  terminate  confinement  when  the  Board  thinks  it  may  be  done  without 
undue  risk:  "just  punishment"  (i.e.  retribution)  is  made  an  overriding  con- 
sideration; and  the  Board  is  required  to  make  some  "will-not-fail"  findings  that 
would   give  pause  to  any   conscientious   body.  The  stringency   on   parole   may 


"Compare   S.l.   Sec.   l-4A5(b)  ;   See.   2303:   Commission,   See.   3204(3)    .S.1400  remains 

Affective  in  permitting  a  court  to  add   (i)  n  sentence  fur  conspiring  to  commit  an  offense 

In   a    Rentence   for  committing  it:    Hit    a   sentence  for  "sine:  a    weapon    Cor   "imiftion'.'l    to 

it    i  crime  to  a  sentence  for  a  crime  of  violence,  like  robbery,  which  is  already  heavily 

punishable  because  it  generally  involves  weapons. 

s  Those  for  which  maximum  sentence  of  seven  vears  or  niore  are  authorized.  Compare 
S.1400.  Sec.  2::ol'ot  with  S.l.  ^ec.  l-4Rl(c>.  which  permits  tbe  judge  to  fix  a  minimum 
in  all  sentences.  The  F.rown  Commission  would  preclude  minimum  sentences  except  in 
<'biss  A  and  Class  P.  felonies,  where  maxima  of  15  years  and  up  are  authorized. 
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cancel  much  of  the  difference  between  S.l  and  S.1400  with  respect  to  maximum 
sentences:  the  maximum  may  be  longer  under  S.l,  but  under  S.1400  a  larger 
proportion  of  the  sentence  will  be  served  in  jail.  When  it  is  recalled  that  the 
Brown  Commission  and  S.l,  like  existing  law,  use  parole  as  a  diminution  of 
the  prison  maximum,  while  S. 1-100  adds  a  1-5  year  parole  term  to  the  specified 
prison  terms,  it  may  well  be  that  S.1400  would  operate  even  more  harshly  than 
S.l.  Neither  bill  includes  the  control  on  very  long  imprisonment  found  in  the 
Brown  Commission's  Sec.  3404(2)  :  retention  beyond  five  years  may  be  justified 
only  by  "high  likelihood"  that  the  prisoner  would  commit  more  crimes. 

S.1400  proposes  an  interesting  innovation  in  the  method  of  fixing  the  dura- 
tion of  parole.  It  authorizes  the  Parole  Commission  to  specify,  shortly  before 
the  prisoner's  scheduled  release,  a  parole  period  of  1-5  years.  This  makes  it 
possible  for.  although  it  does  not  require,  the  Parole  Commission  to  follow  the 
sensible  Brown  principle:  "the  longer  the  prisoner's  actual  confinement,  the 
more  post-prison  parole  supervision."  Whether  this  should  be  the  rule  rather 
than  discretionary  with  the  Parole  Board  depends  on  how  sanguine  one  is 
about  the  ability  of  anyone  to  predict  the  behavior  and  needs  of  released 
felons.  Under  S.i,  the  duration  of  parole  is  the  unserved  portion  of  the  prison 
sentence,  which  has  the  paradoxical  effect  of  giving  the  longest  parole  super- 
vision to  the  least  dangerous  prisoners,  who  are  released  early. 

Giving  the  Parole  Commission  discretion  to  fix  the  parole  term  at  the  time 
when  the  prisoner  is  being  released  on  parole  seems  to  make  sense  insofar  as 
the  convict's  development  in  prison  may  be  appraised  as  bearing  on  the  opti- 
mum length  of  parole  supervision,  remembering  always  that  such  appraisals* 
are  of  dubious  reliability.  But  constitutional  questions  certainly  arise  when  an 
administrative  agency,  not  subject  to  judicial  review,  is  empowered  to  deter- 
mine how  long  a  man  shall  remain  in  a  state  of  restricted  liberty  and  suhject 
to  summary  processes  for  returning  him  to  prison  for  behavior  which  may  not 
even  amount  to  a  criminal  offense,  e.g.,  violation  of  a  condition  of  probation 
relating  to  residence  or  reporting.  It  can  hardly  be  a  complete  answer  that 
Congress  has  expressly  delegated  this  power,  which  some  might  say  was  inher- 
ently judicial  and  others  might  regard  as  insufficiently  hedged  and  guided  by 
statutory  standards.  On  the  other  hand,  some  will  see  only  a  semantic  dif- 
ference between  S.1400  and — what  would  seem  clearly  valid — a  legislative 
direction  that  five  years  of  parole  be  added  to  every  sentnce,  with  authority  in 
the  Parole  Commission  to  shorten  the  period. 

Administrative  innovations  in  the  parole  field  offered  by  S.l  and  S.1400 — a 
subject  passed  over  by  the  Brown  Commission — call  for  some  observations  and 
comparison.  Both  substitute  a  "Parole  Commission"  for  the  present  Parole 
Board,  but  S.l  goes  on  to  declare  the  Commission  an  "independent  agenry." 
within  the  Department  of  Justice  only  for  budgetary  purposes.  The  Chairman 
of  the  Commission  is  designated  by  the  President  under  S.l.  Fnder  S.1400,  it  is 
the  Attorney  General  who  designates  the  Chairman  and  "delegates  to  him  the 
necessary  administrative  duties  and  responsibilities."  The  degree  of  Executive 
control  under  S.1400  is  further  emphasized  by  the  six-year  term  authorized 
for  Parole  Commissioners,  compared  to  the  10-year  terms  authorized  in  S.l. 
S.l  makes  a  notable  proposal  for  dealing  with  excessive  caseloads  and  over- 
centralization  that  result  in  impersonal,  summary  decisions  on  parole.  There 
would  be  created  a  corps  of  Regional  Parole  Examiners  with  power  to  dispose 
of  parole  questions,  subject  to  regulations  of  and  review  by  the  National  Parole 
Commission.  The  Commission  itself  would  thus  be  free  to  concentrate  on  re- 
search and  policy. 

The  parole  initiatives  of  S.l  are  very  much  worth  pursuing.  Perhaps  even- 
tuallv  parole  should  be  taken  completely  out  of  the  executive  branch,  aim 
parole  commissioners  be  vested  with  the  dignity  and  independence  of  federal 
jndsres,  in  view  of  the  fantastic  powers  exercised  over  the  lives  of  men.  Perhaps 
eventually  the  contribution  of  the  Parole  Commission  as  an  appellate  tribunal 
and  center  for  development  of  nenal  policy  could  be  maximized  by  delesratine:  to 
the  prison  system  the  power  in  the  first  instance  to  release  on  parole  fas  if 
presently  exercises  certain  other  release  options').  But  short  of  such  revolu- 
tionary changes,  S.l  offers  a  useful  set  of  evolutionary  developments. 

FEDERAL    JURISDICTION 

A  princinal  improvement  proposed  by  the  Brown  Commission  was  to  simplify 
forlpvnl  definitions  of  offenses  by  separating  out  the  technical  statements  re- 
flecting the  jurisdictional   requirements  for  federal  prosecution.  Thus,  offense? 
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of  fraud  or  conducting  a  prostitution  business  will  be  clearly  stated  in  those 
terms,  and  elements  of  the  crimes  are  not  mixed  up  in  the  definitions  with 
propositions  about  use  of  the  mail  or  movement  in  interstate  commerce.  The 
result  is  greater  clarity,  brevity,  and  consistency  in  penalizing  the  forbidden 
behavior.  Both  S.l  and  S.1400  adopt  this  proposal  in  substance,  but  do  it  more 
Clumsily  than  the  Brown  Commission.  The  Commission  did  it  forthrightly  by 
listing  in  one  place  (Sec.  201)  all  the  jurisdictional  bases  for  federal  action; 
then,  in  connection  with  each  crime,  there  was  a  simple  cross-reference  to  the 
particular  jurisdictional  base  or  bases  invoked  for  that  crime.  Some  critics  of 
the  Brown  Code,  misled  by  the  "catalogue"  of  federal  jurisdictional  bases  in 
Sec.  201,  assumed  that  contrary  to  present  federal  law  all  federal  bases  were 
invoked  for  every  offense.  In  addition,  some  were  alarmed  by  the  Brown  Com- 
mission's explicit  recognition  that  federal  law  does  and  should  allow  federal 
handling  of  murders  and  other  offenses,  not  normally  cognizable  by  the  federal 
prosecutors,  when  such  offenses  occur  in  association  with  other  federal  of- 
fenses, e.g.,  civil  rights  violations,  bank  robberies.  The  Brown  Code  was  there- 
lore  misunderstood  in  some  quarters  as  proposing  a  vast  increase  in  federal 
jurisdiction  requiring  a  "national  police  force." 

Nothing  could  be  further  from  the  truth.  The  Brown  Commission  was  in  fact 
quite  conservative  on  federal  jurisdiction.  However,  the  draftsmen  of  S.l  and 
S.1400  felt  it  necessary  to  defer  to  ill-informed  clamor  by  obfuscating  the  han- 
dling of  jurisdictional  issues.  Thus  S.l  substituted  a  complicated  notion  of 
'•compound  offense"  for  the  Commission's  precise  statement  on  federal  jurisdic- 
tion over  certain  crimes  associated  with  other  federal  offenses.  See  my  memo 
of  February  26.  And  S.1400,  foreswearing  Brown's  alarming,  though  conven- 
tional, catalogue  of  federal  jurisdictional  bases,  is  driven  to  repetitive  com- 
plex descriptions  of  the  jurisdictional  bases  in  connection  with  each  offense.* 
It  proved  hard  to  maintain  consistency  in  the  midst  of  S.1400's  complexity  : 
Murder  and  maiming  are  federal  offenses  if  accomplished  by  mailing  an  ex- 
plosive or  a  dangerous  weapon,  but  not  if  these  are  sent  by  express  in  inter- 
state commerce,  and  not  if  the  mailing  is  a  decoy  letter.  The  Brown  Commis- 
sion, interestingly  enough  in  view  of  the  charges  that  it  was  expansionist  on 
federal  jurisdiction,  did  not  make  use-of-the-mail  a  ground  for  federal  inter- 
vention in  such  cases. 

The  greatest  defect  of  S.1400,  as  with  S.l,  is  the  failure  to  adopt  the  Brown 
■Commission's  Sec.  207,  which  called  upon  federal  investigating  and  prosecut- 
ing authorities  to  defer  to  state  prosecution  in  trivial  cases  where  there  was 
no  substantial  federal  interest  at  stake,  but  only  a  technical  power  to  intervene 
"because,  for  example,  the  mails  or  the  telephone  had  been  used  by  the  offender. 
Adoption  of  this  provision  would  have  signalled  a  general  withdrawal  of  the 
federal  authorities  from  law  enforcement  that  wastefully  duplicates  state  ef- 
forts, a  significant  saving  as  well  of  federal  judicial  resources,  and  a  sensible 
concentration  of  the  resources  of  the  F.B.I..  the  Postal  Inspectors,  and  other 
federal  investigative  agencies  upon  crime  of  national  significance.  In  place  of 
this  significant  curtailment  of  useless  federal  activity,  S.1400  imposes  a  point- 
less requirement  (Sec.  211)  that  the  Attorney  General  report  annually  to 
Congress : 

.  .  .  the  total  number  of  prosecutions  commenced  during  the  preceding  fiscal 
year  under  each  section  of  this  title,  identifying  the  number  of  such  prosecu- 
tions commenced  under  each  federal  jurisdictional  base  applicable  to  each  such 
section. 

Such  a  report  will  of  course  furnish  absolutely  no  information  bearing  on 
whether  there  was  justification  for  national  rather  than  local  prosecution  in 
any  of  the  cases.  Its  preparation  will  aid  neither  Congress  nor  the  Attorney 
General  in  deciding  the  policv  question  posed  bv  the  Brown  Commission's  Sec. 
207. 

S. "MOO  (Sec.  1SS1)  fails  to  cut  back  on  the  wholesale  and  indiscriminate 
"assimilation"  of  state  penal  laws  for  the  governance  of  federal  enclaves. 
Harsh  and  absurd  state  laws  are  blanketed  into  the  federal  enforcement  system 
if  the  conduct  in  question  "does  not  otherwise  constitute  an  offense  of  a  similar 
type"  under  the  federal  code.  See  fuller  discussion  of  this  issue  in  connection 
with  S.l   in  my  memorandum  of  Februarv  26. 


<  See,  for  example,  Sees.   1  onion,  10110).  1010O)  and  1621(cl.  of  S.1400.  fVnnnre 
jurisdictional    statements    in   the   Brown    Commission's    Sees.    1000.   1611(3)    ami    1631(2). 
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OTHER    GENERAL    ASPECTS 

Comprehensiveness  of  code 

S.1400  fails  to  make  the  important  culpability  provisions  applicable  to  the 
innumerable  offenses  which  will  remain  in  other  titles  of  the  U.S.  Code;  only 
as  new  non-Code  offenses  are  hereinafter  enacted  will  the  culpability  provi- 
sions apply.  (Sec.  302)  This  will  mean  that  terms  like  "wilfully"  and  "negli- 
gently" will  continue  to  have  many  different  meanings  in  federal  criminal  law. 
S.l  wisely  undertook  to  make  the  Code  definitions  of  culpability  pervasively 
-applicable,  as  did  the  Brown  Commission. 

S.1400  also  fails  to  carry  out  the  Brown  Commission's  proposal  that  no  fel- 
ony be  defined  outside  the  penal  code.  Instead,  Sec.  2002(a)  provides  that  this 
rule  shall  apply  only  to  a  non-Code  offense  "which  is  not  specifically  classified 
in  the  section  defining  it."  Thus  S.1400  will  not  be  comprehensive  even  as  to 
felonies,  including  the  most  serious.  The  Brown  Commission  had  recognized  the 
necessity  of  tolerating  the  continuance  of  minor  criminal  provisions  associated 
with  detailed  regulatory  statutes  outside  the  Code.  Such  offenses  often  consist 
of  violation  of  prophylactic  rules  promulgated  by  administrative  agencies,  rules 
which  may  be  violated  without  criminal  purpose  or  harmful  consequences.  But 
it  was  clear  that  all  provisions  creating  serious  crimes  ought  to  be  subject  to 
the  discipline  of  the  Criminal  Code  with  respect  to  culpability  and  other  gen- 
eral provisions,  and  to  the  scrutiny  of  the  judiciary  committees  of  Congress, 
rather  than  committees  handling  food  and  drug  law  or  transportation  prob- 
lems, or  tax  questions.  Only  the  judiciary  committees  have  experience  with  the 
great  issues  of  punishment  and  procedure  which  predominate  in  felony  cases, 
where  life  and  years  of  liberty  may  be  at  stake. 

Purposes  of  the  code 

Sec.  102  of  S.1400,  although  an  improvement  over  S.l,  should  include  among 
the  purposes  of  the  Code,  "to  safeguard  conduct  that  is  without  guilt."  Cf. 
Brown  Commission's  Sec.  102(d). 

Regulatory  offenses 

S.1400  abandons  all  effort  to  bring  order  to  the  chaos  of  penal  provisions 
applicable  to  regulatory  offenses.  There  is  no  provisions  corresponding  to  the 
Brown  Commission's  Sec.  1006,  which  graded  regulatory  offenses  according  to 
whether  they  were  nonculpable,  wilful,  dangerous,  or  so  repeated  as  to  manifest 
a  flouting  of  regulatory  authority.  The  Commission's  proposal  was  conserva- 
tive enough :  it  did  not  apply  to  the  myriads  of  existing  regulatory  offenses 
but  only  to  those  to  be  enacted  in  the  future  that  expressly  incorporated  Sec. 
1006  by  reference.  Even  this  much  guidance  was  rejected  in  S.1400. 

Corporate  criminal  liability  and  consumer  remedies 

The  Commission's  Study  Draft  proposed  to  make  corporations  liable  for 
offenses  authorized  or  "recklessly  tolerated  in  violation  of  a  duty  to  maintain 
effective  supervision"  by  responsible  corporate  officials.  In  addition,  the  cor- 
poration would  have  been  held  responsible  for  misdemeanors  committed  by 
lesser  officials  in  furtherance  of  corporate  affairs.  This  position  was  reversed 
by  a  majority  of  the  Commission  in  the  Final  Draft,  surviving  only  as  a 
bracketed  alternative.  The  majority  position  dropped  the  "reckless  tolerance" 
basis  for  liability,  and  required  proof  that  the  misconduct  was  "within  the 
scope  of  employment."  This  diluted  basis  of  corporate  liability  is  adopted  in 
S.1400  as  well  as  S.l.5 

S.1400  improves  over  S.l  in  providing  that,  upon  conviction  of  a  corporation, 
those  members  of  the  public  "financially  interested"  as  well  as  those  "affected 
by  the  conviction"  should  be  notified  of  the  conviction.8  Neither  bill  adopts  the 
proposal  to  give  the  sentencing  judge  discretion  to  set  in  motion  a  class  action 
for  reimbursing  injured  consumers.  Such  a  provision  appeared  in  the  Commis- 
sion's Study  Draft,  Sec.  405(1)  (b).  but  was  not  carried  into  the  Final  Report 
"in  view  of  the  separate  consideration  which  the  91st  Congress  was  giving  to 
class  actions  by  consumers."  7  It  is  evident  that  independent  legislative  action 


5  Compare  S.1400,  See.  402  with  the  Commission's  See.  402  and  with  S.l,  See.  1-2A7. 
Note  that  S.1400  rPtains  criminal  liability  of  thp  corporate  official  who  rpcklesslv  defaults 
in  his  snpervisorv  duties.  Sep.  403(a)(3).  In  this  rpsppct  it  is  superior  to  S.l,  See.  1-2. \7. 

"S.1400.  Sec.  2004  :  S.l.  Spp.  1-4A1  (e)(7). 

7  Comment  to  Sec.  3007  of  the  Commission's  Report. 
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mi  this  general  Bubject  is  not  imminent,  and  class  actions  under  F.R.C.P.23 

have  been  narrowly  circumscribed  iii  recent  judicial  decisions. b  It  would  be 
appropriate  therefore  for  Congress  to  provide  for  a  collective  consumer  recovery 
in   t la*  special  context   of  criminal   conviction  of   the   corporation. 

DEFENSES    AND    BABS    TO    PROSECUTION 

The  Brown  Commission  made  a  useful  distinction  between  Defenses  and 
liars.''  Defenses  are  considerations  like  self-defense,  crime  prevention,  or  reason- 
able mistake,  which  justify  or  excuse  behavior  that  would  Otherwise  be  crimi- 
nal. A  valid  justification  is  a  true  exculpation;  the  conduct  of  the  accused,  far 
from  being  reprehensible,  is  desirable  and  may  even  be  heroic.  Bars  against 
prosecution,  on  the  other  band,  exist  not  to  vindicate  the  accused  but  to  prevent 
abuses  of  governmental  authority,  e.g.  by  entrapment,  by  repeated  prosecution 
for  the  same"  misbehavior,  or  by  long  delays  in  prosecution.  One  should  also 
discriminate  between  justifications  and  excuses:  justifications  referring  to  be- 
havior that  is  appropriate  to  the  circumstances,  excuses  referring  to  forgivable 
mistakes   which  lead  to  inappropriate  behavior. 

The  logical  and  practical  consequences  of  classifying  something  as  either  a 
justification  or  excuse,  on  the  one  hand,  or  a  prophylactic  bar  against  unfair 
prosecution  practices,  may  be  important.  For  example,  on  fundamental  princi- 
ple, a  defense  of  justification  should  have  to  be  negatived  by  proof  beyond  a 
reasonable  doubt,  since  it  goes  to  the  question  of  guilt.  As  to  bars  against 
abusive  prosecution  practices,  it  might  not  be  unfair  to  put  the  burden  of  proof 
by   a  preponderance  of  evidence  on  the  defendant. 

Neither  existing  law  nor  the  two  Senate  bills  distinguish  consistently  between 
the  two  types  of  "defenses."  10 

Justifications  and  excuses 

S.1400,  like  S.l,  evades  some  critical  questions,  and  appears  by  comparison 
with  the  Brown  Commission  recommendations  to  be  relying  on  the  judiciary 
both  to  fill  out  the  catalogue  of  justifications  and  excuses  and  to  set  proper 
limits  on  those  defenses  which  are  enumerated.  Examples  are  : 

(i)  An  arresting  officer  may  shoot  to  prevent  escape  of  a  person  arrested  for 
any  crime,  however  petty,  and  without  regard  to  danger  to  the  life  of  others. 
Sec.  521. 

(ii)  A  person  who  has  given  "provocation"  (undefined)  loses  his  privilege 
of  self-defense  regardless  of  the  unexpected  and  excessive  or  even  homicidal 
response  of  the  other  person.  Sec.  552(a)  (1). 

(iii)  The  obligation  to  take  advantage  of  a  safe  avenue  of  retreat,  rather 
than  kill  an  assailant,  is  obfuscated  by  submerging  the  issue  in  a  general  in- 
quiry as  to  the  "reasonableness"  of  defendant's  belief  that  the  killing  was 
necessary.  Sec.  522(b). 

(iv)  The  authority  to  use  force  in  defense  of  property  permits  the  infliction 
of  serious  bodily  harm  (provided  no  "deadly  force"  is  used)  to  prevent  or  termi- 
nate trivial  trespasses.  There  is  not  even  a  specification  that  nonviolent  means 
should  be  tried  before  resort  to  force.  Sec.  523. 

(  v  i  There  is  no  enumeration  of  parental,  medical,  and  other  privileges  to 
use  for  corrective  or  therapeutic  purposes.   Cf.  Brown   Commission's   Sec.  60.". 

(vi)  There  is  no  recognition  of  a  tolerable  margin  of  error  for  those  who 
may  justifiably  use  some  force.  Cf.  Brown  Commission's  Sec.  608(b). 

(vii)  A  person  who  justifiably  relied  on  a  judicial  decision  that  conduct  in 
which  he  wished  to  engage  was  lawful  could  be  convicted  if  he  was  not  ";i 
party"  to  that  judicial  proceeding.  Sec.  532  (  bill). 

iviii)  A  person  who  relied  in  good  faith  on  an  official  interpretation  of  law 
by  the  bead  of  the  appropriate  governmental  agency  would  be  denied  a  defense 
unless  the  interprtation  was  "written." 

(ix)  "Citizen  arrest"  receives  unwise  encouragement  in  a  provision  accord- 
ing a  defense  where  the  arrest  is  for  a  "felony."  a  category  obviously  far  too 
broad  when  it  is  recognized  that  tax  offense--,  obscenity.  perjury,  and  mail 
fraud  are  felonies.  See.  521  (a  )  (2). 


»  Eisen  v.  Oarlisle  and  Jacquelin,  -".91  F.2d  555  (2d  Cir.  107.".).  vacated  and  remanded, 
417  D.S.  156  (1974). 

9  Compare  chapters  5,  6,  ami  7  of  the  Commission's  Report. 

10  Sec  chapter  5  of  S.1400.  which  covers  Insanity  and  entrapment  as  well  as  justifica- 
tions, while  tin'  Btatute  of  limitations  appears  in  chapter  213.  Double  jeopardy  is  left  out 
entirely.  Chapter  3  of  s.l  is  somewhat  better  organized.  Both  bills  would  benefil  by  tin' 
addition  of  a  bar  asrainst  discriminatory  prosecution  unexpectedly  initiated  under  criminal 
provisions  that  have  become  dead  letters  through  desuetude. 
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(x  i  The  federally  specified  justifications  and  excuses  are  not  made  available 
to  federal  officials  who  may  find  themselves  being  prosecuted  in  state  courts 
for  what  is  locally  regarded  as  excessive  zeal.  Sec.  521(a).  Cf.  Brown  Commis- 
sion's Sec.  601(4). 

Considering  the  demonstrable  difficulties  in  this  field,  it  is  hard  to  understand 
why  current  legislative  draftsmen  should  be  unwilling  to  avail  themselves  of 
formulations  which  survived  the  scrutiny  of  the  American  Law  Institute  in 
the  drafting  of  the  Model  Penal  Code  plus  review  by  the  Brown  Commission. 
A  Code  which  undertakes  to  define  murder,  but  fudges  on  the  scope  of  the 
justifications  for  killing,  leaves  the  crime  essentially  vague. 

Insanity 

Se> .  .102  of  S.  1400  makes  insanity  a  defense  only  if  it  cancelled  out  in  the 
defendant  "the  state  of  mind  requh-ed  as  an  element  of  the  offense  charged." 
In  effect,  this  wipes  out  the  defense  of  insanity,  since  the  defendant  would  have 
to  he  acquitted  if  he  lacked  the  required  culpable  state  of  mind,  whether  or 
not  he  was  insane.  With  monumental  lack  of  discrimination,  S.l  treats  the 
sane  and  insane  alike  for  purposes  of  criminal  conviction.  The  chief  impact 
of  such  a  change  would  be  those  cases  where  defendant  knew  perfectly  well 
what  he  was  doing  and  intended  to  do  it,  but  was  governed  by  some  kind  of 
insane  compulsion:  to  do  the  "will  of  God"  or  the  devil;  to  right  illusory 
wrongs,  to  defend  against  hallucinated  attacks.  Both  S.l  and  the  Brown  Com- 
mission dealt  with  such  insanity  as  cases  where  the  defendant  "lacked  sub- 
stantial capacity  to  appreciate  the  character  of  his  conduct."  a  criterion 
approved  also  by  the  federal  courts  of  appeal  and  the  American  Law 
Institute.  To  fail  to  accord  such  a  defense  is  to  ignore  the  relevance 
to  guilt  of  moral  responsibility  and  power  of  choice.  It  is  to  use  the 
gravest  sanctions  of  the  system  of  deterrence  we  call  the  criminal  law  against 
people  who  are  obviously  undeterrable.  It  is  to  steer  unequivocally  sick  people 
to  jail  rather  than  mental  hospitals. 

Entrapment 

The  overriding  issue  in  this  field  is  whether  the  law  of  entrapment  should 
tolerate  the  conviction  of  defendants  for  committing  crimes  which  they  were 
induced  to  commit  by  improper  pressures  of  police  agents.  S.  1400  says  "Yes", 
if  the  culprit  was  "predisposed"  to  such  offenses.  Under  terms  of  Sec.  531,  the 
culprit  may  have  acted  "solely  as  a  result  of  active  inducement  by  a  law  en- 
forcement officer,''  but  the  prosecution  will  succeed  if  the  culprit  was  "pre- 
disposed." The  Brown  Commission  takes  the  "predisposition"  issue  out  of  the 
case,  and  concentrates  on  the  propriety  of  the  police  behavior.  The  police, 
under  the  Brown  proposals,  would  be  free  to  set  up  "opportunity  to  commit  an 
offense."  and  free  to  offer  to  buy  narcotics  from  one  whom  they  suspect  of 
being  a  seller;  they  would  be  forbidden  only  to  use  "means  likely  to  cause 
normally   law-abiding  persons  to  commit  the  offense."11 

The  Commission's  position  commends  itself  on  the  following  grounds:  (i)  It 
gives  clear  guidelines  to  the  police  as  to  what  society  will  tolerate  in  the  way 
of  police  "inducement":  it  does  not,  as  does  S.1400,  say  "You  may  go  so  far 
sometimes  and  much  further  at  other  times,  viz.  when  the  suspect  is  "pre- 
disposed", at  the  risk  that  a  jury  will  later  find  that  the  suspect  was  not 
sufficiently  predisposed,  (ii)  It  avoids  the  perversion  of  criminal  trials  into  an 
inquisition  regarding  the  "predisposition"  of  the  accused  as  manifested  by  his 
alleged  participation  in  prior  offenses  not  involved  in  the  present  charge.  It  is 
inconsistent  with  the  whole  tradition  of  Anglo-American  law  to  try  a  man  for 
his  character,  and  to  make  conviction  or  acquittal  of  two  defendants  who  have 
engaged  in  the  same  conduct  with  the  same  criminal  intent,  depend  on  their 
alleged  criminal  proclivities,  (iii)  Dealing  with  entrapment  as  a  bar  of  prose- 
cution on  account  of  police  impropriety  rather  than  element  of  defendant's 
guilt  is  consistent  with  the  handling  of  similar  problems  in  the  criminal  law. 
e.g.  exclusion  of  coerced  confessions  and  illegally  obtained  evidence,  (iv)  Treat- 
ins  entrapment  as  a  bar  lightens  the  burden  of  proof  for  the  prosecution, 
wlii'h  will  then  not  have  to  negative  entrapment  "beyond  a  reasonable  douhf." 

Donhlc  prosecution 

Beth  bills  omit  altogether  the  subject  of  double  jeopardy.  The  Brown  Com- 
mission dealt  with  the  subject  along  lines  recommended  bv  the  American  Law 


11  Commission's  Sec.  702.  Note  that  S.l.  See.  1-SB2,  embodies  an  unhappy  compromise 
between  positions  of  the  Commission  and  S.1400.  See  my  memorandum  of  February  26,  1973. 
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Institute  in  the  Model  Penal  Code,  and  made  it  clear  that  the  federal  govern- 
ment and  a  state  government  could  not,  in  combination,  subject  a  man  to  dou- 
ble prosecution,  i.e.  once  by  the  United  States  and  again  by  the  state. 

Statute  of  limitations 

Sec.  3281  of  S.1400  is  a  great  improvement  over  the  corresponding  provisions 
of  S.l.12  Nevertheless  it  lengthens  unnecessarily  the  allowable  delay  in  prose- 
rin ing  minor  offenses,  to  give  years  as  compared  with  Brown's  three.  It  also 
provides  that  treason,  espionage,  and  sabotage  remain  forever  open  to  prose- 
cution. The  Brown  Commission  has  authorized  as  much  as  ten  years,  but  cou- 
pled this  with  possibility  of  dismissing  charges  brought  more  than  five  years 
late  if  the  defendant  can  show  that  the  prosecution  was  unreasonably  delayed 
for  more  than  a  year  after  the  prosecutor  had  learned  of  the  events. 

OFFENSES 

Armed  criminal  conduct  instead  of  gun  control 

Both  bills  offer  the  nation  a  poor  exchange  for  the  Brown  Commission  pro- 
posal to  inaugurate  effective  national  control  of  distribution  of  handguns.  In- 
stead the  bills  make  the  using  of  a  dangerous  weapon  in  committing  a  crime  a 
separate  offense  entailing  penalties  in  addition  to  those  provided  for  the  under- 
lying crime.13  Such  a  proposal  might  make  sense  in  connection  with  a  system 
that  did  not  otherwise  contemplate  more  severe  treatment  of  armed  offenders. 
But  existing  law,  as  well  as  all  proposals  before  Congress,  does  grade  offenses 
in  ways  that  reflect  the  use  of  arms.  The  typical  offenses  where  arms  are  em- 
ployed carry  heavy  penalties  precisely  for  the  reason  that  they  present  danger 
to  life :  aggravated  assault,  kidnapping,  robbery,  rape.  It  is  absurd  to  add  a 
mandatory  five-year  penalty  to  a  life  sentence  or  to  10  or  20  years,  and  to 
suppose  that  this  will  have  any  noticeable  effect  on  the  use  of  weapons  by 
individuals  who  have  already  demonstrated  their  defiance  of  much  greater 
threatened  punishment.  In  addition,  a  mandatory  felony  sentence  for  "dis- 
playing ...  an  imitation  of  a  firearm"  in  connection  with  any  offense  [im- 
personating a  federal  officer?  violating  the  food  and  drug  law?]  manifestly 
and  crudely  overreaches  the  problem. 

Civil  rights  offenses 

Sees.  1501  et  seq.  of  S.1400  are  generally  satisfactory,  except  for  the  failure 
to  penalize  threats  of  economic  retaliation  against  the  exercise  of  civil  rights.1* 

Conspiracy  and  complicity 

S.1400,  Sec.  1002,  for  the  most  part  carries  forward  the  existing,  much- 
criticized  law  in  this  area,  as  did  the  Brown  Commission.  The  important  dis- 
parities are  as  follows:  (i)  The  Brown  Commission  proposed  to  put  an  end  to 
the  absurdity  of  consecutive  sentences  for  plotting  to  commit  a  crime  and 
actually  committing  it.  Manifestly,  the  authorized  maximum  sentences  for  of- 
fenses take  into  account  the  likelihood  that  a  crime  may  lie  committed  by 
accomplices,  (ii)  Brown  proposed  that  as  a  general  principle  unaccomplished 
conspiracies,  like  unaccomplished  attempts,  carry  penalties  no  higher  than  15 
years,  whereas  S.1400  insists  on  sentences  as  high  as  life  imprisonment  if  the 
target  offense  carried  such  penalties,  (iii)  S.1400,  Sec.  401,  makes  a  person 
guilty  as  a  principal  in  any  offense  that  he  conspired  to  commit,  whether  or 
not  he  aided  in  committing  it,  and  even  if  he  dropped  out  of  the  conspiracy 
before  it  was  carried  out.  In  addition,  he  is  declared  guilty  of  any  offense 
committed  by  another  conspirator  "in  furtherance  of  the  conspiracy",  if  it  was 
"reasonably  foreseeable."  This  formula  may  implicate  a  person,  on  the  basis 
of  negligence  or  stupidity,  in  very  serious  offenses  which  he  never  contem- 
plated or  agreed,  expressly  or  by  implication,  to  have  perpetrated.  The  Brown 
Commission  rejected  these  abuses  of  the  law  of  conspiracy. 

Drugs 

The  principal  respects  in  which  S.1400  (Sees.  1821-4)  departs  unwisely  from 
the  Brown  Commission  recommendations  are  as  follows:  (i)  It.  mandates  mini- 
mum sentences  of  5-10  years  for  trafficking  in  heroin  or  morphine.  This  re- 
stricts the  sentencing  discretion  of  judges  in  a  way  disapproved  not  only  by 

12  Sep  mv  memorandum  of  February  26,  1973.  Cf.  Brown  Commission-*  Sec.  701. 

"See  S.1400,  See.  1813. 

14  In  this  respect  it  accords  with  S.l  and  with  a  majority  of  the  Brown  Commission. 
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the  Brown  Commission,  but  also  by  the  American  Law  Institute,  the  American 
Bar  Asociation's  Sentencing  Standards,  and  the  National  Commission  on  Law 
Enforcement  and  the  Administration  of  Justice.  The  over-reach  of  this  harsh 
provision  is  illustrated  by  the  fact  that  it  would  apply  to  a  Mexican  motorist 
leaving  the  United  States  with  the  slightest  amount  of  the  drug,  and  without 
the  slightest  suggestion  that  he  was  a  pusher  or  other  than  a  user,  (ii)  It 
provides  up  to  a  year's  imprisonment  for  possession  of  minor  amounts  of  mari- 
juana (7  years  if  the  marijuana  is  possessed  while  arriving  or  departing  from 
the  country)  even  if  the  possession  is  for  the  personal  use  of  the  possessor. 
A  sale  of  marijuana  in  however  small  a  quantity,  as  in  transfers  among  shar- 
ing users,  carries  up  to  7  years,  (iii)  Life  sentences  without  possibility  of 
parole  are  employed  for  some  classes  of  offender.  This  envisions  continued 
confinement  of  a  human  being,  without  hope  of  release,  for  decades  after  any 
rational  parol  board  would  say  that  every  purpose  of  punishment  had  been 
served,  and  that  the  culprit  could  be  released  with  utter  safety. 

Homicide  and  capital  punishment 

Although  S.1400,  Sec.  2401,  mandates  capital  punishment  for  treason,  sabo- 
tage, and  espionage,  as  well  as  for  certain  murders,  murder  will  obviously 
be  the  most  frequent  occasion  for  death  sentences,  and  it  is  therefore  conven- 
ient to  discuss  the  topics  of  homicide  and  capital  punishment  together.  The 
general  definition  of  murder  in  Sec.  1601  closely  parallels  the  Brown  Com- 
mission proposals.  The  Code  would  get  rid  of  the  arbitrary  and  discredited 
classification  of  murder  into  degrees  based  on  "deliberation"  and  "premedita- 
tion" ;  unjustified  and  unprovoked  homicide  will  be  murder  if  it  was  committed 
knowingly,  with  extreme  recklessness,  or  in  the  course  of  certain  grave  fel- 
onies. There  are  some  differences  as  respects  federal  jurisdiction,15  and  a 
notable  difference  in  the  special  upgrading  of  manslaughter  (Sec.  1602)  and 
negligent  homicide  (Sec.  1603)  where  the  victim  is  the  President  or  in  line  of 
succession  to  the  presidency.  The  penalties  are  roughly  doubled  for  presidential 
victims.  The  same  grading  principle  is  extended  to  maiming  (Sec.  1611)  and 
battery  (Sees.  1612  and  1613).  Something  could  be  said  for  a  special  Class  A 
felony  for  assassination  and  attempted  assassination  (i.e.  politically  motivated 
homicide  without  mitigation  or  provocation),  but  there  is  in  a  democraey 
something  distasteful  about  a  law  casting  a  special  aura  of  sanctity  on  the 
person  of  the  President  as  a  victim  of  a  reckless  driving  incident,  or  making  a 
senator  liable  to  1  year  of  jail  if  he  takes  a  punch  at  another  senator  but  3 
years  if  he  takes  a  punch  at  the  Vice-President. 

Capital  punishment  of  murder  is  mandatory  under  Sec.  2401  (a)  (2)  of  S.1400. 
in  a  variety  of  special  circumstances.  The  arbitrary  character  of  these  cate- 
gories of  capital  murder  is  indicated  by  the  following  observations:  (i)  Mur- 
der is  capital  if  committed  in  the  course  of  espionage,  kidnapping  or  arson, 
but  not  in  the  course  of  robbery,  burglary,  or  rape,  (ii)  Murder  is  capital  if 
the  defendant  created  a  grave  risk  of  death  to  another  person  besides  the 
deceased:  but  it  is  not  capital  if  defendant  murdered  the  other  person,  (iii) 
Murder  is  capital  if  committeed  in  a  "specially  heinous,  cruel  or  depraved  man- 
ner" ;  it  is  hard  to  see  how  this  discrimination  among  styles  of  killing  could 
survive  constitutional  attack  for  vagueness,  (iv)  Murder  is  capital  if  the 
defendant  paid  somebody  to  do  it  or  was  paid  to  do  it;  but  murder  for  other 
pecuniary  consideration,  e.g.  to  rob  someone  or  to  realize  the  proceeds  of  life 
insurance  or  to  inherit  the  property  of  deceased,  is  not.  (v)  Murder  is  capital 
if  the  victim  is  the  President  or  a  revemie  officer,  or  a  prison  guard,  or  a 
U.S.  consul,  but  not  if  he  is  a  Coast  Guardsman  or  an  Army  psychiatrist  or 
an  American  ambassador  shot  by  a  fanatic  in  this  country  rather  than  abroad. 

Perhaps  the  chief  vice  of  the  so-called  "mandatory"  capital  punishment 
scheme,  devised  to  by-pass  the  Supreme  Court's  constitutional  bar  against  er- 
ratic selection  of  persons  to  be  executed,  is  that  no  such  scheme  can  in  fact 


15  Brown  would  cover  the  killing  of  candidates  for  President  as  well  as  President  run! 
President-elect  :  persons  nominated  hy  the  President  for  membership  in  his  cabinet  n<  well 
as  actual  members  :  and  all  federal  public  servants  while  engaged  in  their  official  func- 
tions, not  just  those  designated  by  the  Attorney  General.  Notably,  R.1400  makes  it  a 
federal  offense  to  kill  a  judge,  juror,  or  law  enforcement  officer  without  any  showincr  that 
the  killing  related  to  their  duties.  Since  the  srreat  majority  of  homicides  are  episodes  of 
private  passion,  this  is  a  remarkable  extension  of  federa  1  Jurisdiction.  The  com  prim  hi  e 
provision  of  the  Brown  Commission,  See.  201(c),  was  qualified  by  the  srenoral  mandate 
of  Brown  to  refrain  from  exercising  technically  available  federal  jurisdiction ,  absent  any 
special  national  interest. 
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be  mandatory  under  our  system  of  criminal  law.  Instead,  the  selection  of  per- 
sons to  be  executed  will  pass  from  the  open  courtroom  control  of  judges  and 
jurors  to  two  types  of  executive  officials  operating  virtually  beyond  the  scrutiny 
of  the  public:  the  President,  exercising  his  power  to  pardon  or  commute  sen- 
tence, and  the  prosecutors,  exercising  their  power  to  select  the  charge  to  be 
brought  and  to  engage  in  "plea  bargaining-'  which  will  result  in  dropping  a 
capital  charge  in  exchange  for  defendant's  plea  of  guilty  to  a  non-capital 
Charge.  It  is  notorious  that  in  England,  where  death  used  to  be  the  mandatory 
sentence  for  murder,  the  actual  choice  to  execute  or  not  became  a  routine 
function  of  the  Home  <  >ffice.  It  is  also  well  known  that  in  this  country,  the 
enactment  of  statutes  giving  juries  unbridled  discretion  with  respect  to  capital 
punishment  in  first  dgeree  murder  cases  was  a  consequence  of  the  systematic 
evasion  of  first  degree  convictions  which  then  carried  a  mandatory  death 
sentence. 

Information  control;  espionage 

S.1400  would  inaugurate  an  extraordinary  federal  control  of  information 
flow,  a  "Defense  Secrets  Act"  not  confined  to  defense.  This  is  done  openly  in 
Sec.  1124,  which  makes  it  a  felony  for  a  federal  employee  to  communicate 
■'classified  information"  to  an  unauthorized  recipient,  and  precludes  the  defense 
of  improper  classification.  This  reverses  the  long  refusal  of  Congress  to  under- 
write the  power  of  petty  and  high  officials  to  make  state  secrets  out  of  infor- 
mation that  would  embarrass  them. 

The  change  is  reinforced  by  other  provisions  of  S.1400,  that  are  less  obvious 
but  more  drastic.  The  "'theft"  provisions  of  the  Code  are  made  applicable  to 
theft  of  "information,"  by  defining  "property"  to  include  "intellectual  property 
or  information,  by  whatever  means  preserved,  although  only  the  means  by 
which  it  is  preserved  have  a  physical  location."  (Sec.  Ill)  This  provision  will 
have  a  vast  impact  on  industrial  operations  as  well  as  governmental  secrecy. 
It  amounts  to  an  indiscriminate  "trade  secrets"  act  that  will  inhibit  legitimate 
competition  by  imitation,  and  restrain  the  employment  opportunities  of  em- 
ployees having  special  knowledge  not  covered  by  patents. 

In  addition  there  is  a  new  Sec.  1301,  "Obstructing  a  Government  Function 
by  Fraud."  The  word  "fraud"  suggests  injury  to  the  pecuniary  interests  of 
tiie  government,  but  the  background  of  this  section,  which  derives  from  the 
existing  conspiracy  statute,  makes  it  clear  that  any  dereliction  in  carrying  out 
1  he  duties  of  a  federal  office  would  be  reachable  under  this  section.  That  could 
well  include  breach  of  regulations  forbidding  disclosures  to  or  contact  with 
the  press,  quite  apart  from  formal  classification  of  material  as  related  to  the 
national  defense. 

The  espionage  provisions  of  S.1400,  like  those  of  S.l  and  existing  law,  are 
extremely  loose.  One  can  be  guilty  of  the  offense  without  any  hostile  intent 
against  the  United  States  if,  even  in  peacetime,  one  "communicates"  defense 
information  to  a  "foreign  power"  (however  friendly)  to  its  "advantage"  (how- 
ever consistent  with  the  interests  of  the  United  States).  "Communicate"  means 
"to  impart  information  [or]  to  make  information  available  by  any  means" 
CSec  1126)  :  and  the  communication  need  not  be  clandestine  or  revelatory,  i.e. 
the  information  may  be  available  in  public  documents  or  from  governmental 
press  releases.  An  article  in  a  newspaper  would  appear,  to  qualify  as  such  a 
communication.  Defense  information  is  defined  as  "information,  regardless  of 
its  origin,  relating  to  the  military  capability  of  the  United  States  or  of  an 
associate  nation"  etc.  including,  in  time  of  war.  "any  other  matter  involving 
the  security  Of  the  Fnited  States  which  might  be  useful  to  the  enemy."  In 
modern  societies,  there  is  virtually  no  information,  industrial,  social,  or  fiscal. 
which  could  not  lie  useful  to  an  enemy.  The  espionage  provisions  of  S.1400 
are  also  defective  in  making  extreme  penalties  dependent  not  on  the  existence 
of  war  conditions,  but  on  the  existence  of  a  presidential  declaration  of  national 
defense  emergency.  Such  declarations  have  a  way  of  enduring  for  decades 
after  a  period  of  hostilities. 

See  also  the  discussion  of  Sedition  below. 

Obscenity 

In  this  field  of  violent  controversy,  respectable  opinion  ranges  from  advocat- 
ing total   legalization   of  obscenity  for  adults1"   through   middle  positions  like 


10Report  i>f  tlio  National  Commission  on  Obscenity  ami  Pornography  (tf)70). 
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that  of  the  Brown  Commission  (harring  commercial  exploitation  and  child 
audiences,  but  not  attempting  to  police  non-profit  transaction  among  adults) 
and  the  United  States  Supreme  Court  (narrow  definition  of  obscenity,  pro- 
tection of  material  which  has  "social  value",  and  application  of  the  right  of 
privacy  to  permit  individuals  to  possess  and  read  what  they  please),  to  radical 
proposals  to  eliminate  all  eroticism  from  the  channels  of  communication. 

S.1400  proposes  a  drastic  and  probably  unconstitutional  expansion  of  the 
criminal  law  in  this  area.  The  criterion  of  obscenity  would  no  longer  be  "pre- 
dominant appeal  to  prurient  interest",  but  a  "close-up"  of  a  human  genital, 
or  "explicit  representation  or  detailed  description  of  sexual  intercourse"  or  of 
torture  "indicating  a  sadomasochistic  sexual  relationship."  Sec.  1851.  There  is 
no  requirement,  as  at  present,  that  the  material  exceed  the  commonly  accepta- 
ble bounds  of  candor  in  sexual  matters,  perhaps  because  the  draftsman  would 
like  ro  use  the  criminal  law  to  remold  standards  of  candor.  A  little  sado- 
masochism or  a  "close-up"  will  be  tolerated,  under  S.1400.  if  it  is  "a  minor 
portion"  of  the  work  in  question  and  "necessary  and  appropriate  ...  to 
fulfill  an  artistic,  scientific,  or  literary  purpose."  Even  then  the  work  may 
be  condemned  if  the  "necessary",  "appropriate"  and  "minor"  part  was  "in- 
cluded primarily  to  stimulate  prurient  interest."  The  mind  boggles  at  the 
aesthetic  judgments  thus  submitted  to  policemen,  prosecutors,  judges,  juries, 
and  counsel  to  publishers,  movie-makers,  and  broadcasters.  Is  the  "close-up", 
though  "necessary"  from  a  literary  point  view,  nevertheless  criminal  because 
"inappropriate"?  Will  an  educational  or  political  purpose  save  a  questioned 
work?  Will  works  which  are  objectively  equal  in  degree  of  eroticism  be 
treated  differently  on  the  basis  of  somebody's  [author?  producer?  director? 
editor?]  "primary"  motive  "to  stimulate  prurient  interest"? 

Hard  questions  like  these  must  be  answered  without  benefit  of  ordinary 
excuses  for  mistakes.  Sec.  1851  (d)  explicitly  excludes  the  defense  that  the 
accused  person  believed,  however  reasonably,  that  the  material  was  not 
obscene,  if  he  had  "general  knowledge"  of  the  contents.  It  is  clearly  intended 
to  impose  such  risks  on  magazine  vendors  and  book-sellers  as  would  cause  most 
of  them  to  refrain  from  handling  any  material  that  might  be  even  questioned ; 
i.e.  the  cencorship  will  be  broader  than  the  actual  domain  of  obscenity  as 
defined  in  the  act. 

S.1400  makes  no  distinction  between  adults  and  children  as  recipients  of 
obscene  material.  It  makes  no  distinction  between  commercial  and  non-com- 
mercial transactions :  an  adult  who  gives  or  lends  a  banned  book  to  an  adult 
friend  is  as  much  a  felon  as  the  operator  of  a  hard-core  porno  shop.  The  only 
permissible  distributees  under  S.1400  are  (i)  students  and  teachers  "in  an 
institution  of  higher  learning"  who  can  prove  that  they  are  "pursuing  a  course" 
in  obscenity,  and  (ii)  persons  who  have,  in  effect,  a  doctor's  prescription 
for  it !  But  in  such  cases  the  supplier  must  be  prepared  to  prove  that  he  took 
"appropriate  precautions  to  insure  against  inadvertent  dissemination"  to 
others. 

Finally,  the  disproportionate  zeal  for  federal  repression  of  obscenity,  mani- 
fested in  S.1400,  appears  in  certain  contrasts  between  the  obscenity  section 
and  other  sections  dealing  with  prostitution  (Sec.  1841)  and  gambling  (Sees. 
1831,  1S32).  In  those  sections  the  accused  does  not  commit  a  federal  crime 
unless  he  participates  in  an  ongoing  "business"  of  the  forbidden  character : 
and  if  the  business  is  lawful  under  state  lawr,  that  is  a  defense  to  federal 
prosecution.  But  in  connection  with  obscenity  any  use  of  the  mails,  telephone, 
or  other  afcilities  of  interstate  commerce  makes  a  federal  case,  however  trivial 
the  transaction  and  regardless  of  local  law  or  attitudes.17 

Organized  crime;  racketeering 

The  operation  of  large  scale  criminal  enterprises  on  a  continuing  basis  is  a 
fit  subject  for  special  concern  in  a  criminal  code.  The  Brown  Commission 
responded  with  a  provision  placing  the  operators  of  such  enterprises  in  the 
category  of  "dangerous  special  offenders"  for  whom  the  upper  ranges  of  au- 
thorized maximum  sentences  were  reserved.  See  Commission's  Sec.  3202.  The 
Commission's  Study  Draft,  Sec.  1005,  fashioned  an  additional  distinct  offense 


17  It  is  true  that  the  Brown  Commission  also  failed  explicitly  to  restrict  its  Sec.  1851 
in  tlie  manner  here  suggested.  But  tic  overall  policy  of  tic  Commisf  on'  Sec.  207  against 
invoking  federal  action  on  trivial  local  offenses  finds  no  analogue  in  S.1400. 
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of  being  among  the  leadership  of  large  scale  rackets.  Under  this  approacl 
the  size  of  the  group  rather  than  the  particular  type  of  '^racket"  became  the 
main  grading  criterion.  The  disappearance  of  Study  Draft  Sec.  1005  from  the 
Commission's  Final  Report  was  due  to  a  last-minute  compromise  under  which 
the  liberal  group  of  Commissioners  deferred  to  the  conservative  group  in  ac- 
cepting the  complicated  provisions  of  Sec.  3202  (derived  from  the  Organized 
Crime  Control  Act  of  1970)  as  a  substitute  for  Study  Draft  Sec.  1005.  There 
was  no  need  for  substitution;  both  principles  are  valid:  that  the  leaders  of 
criminal  syndicates  should  be  eligible  for  the  upper  ranges  of  sentences  au- 
thorized for  particular  offenses,  and  that  organization  and  management  of  a. 
dangerous  ongoing  criminal  business  should  itself  be  a  distinct  and  severely 
punishable  offense. 

S.1400  regrettably  drops  the  general  principle  of  reserving  for  specially  dan- 
gerous offenders  the  upper  ranges  of  available  sentencing  power.  It  deals  with 
organized  crime  in  Sec.  1851  "Racketeering",  Sec.  is<!2  "Leading  a  Continuing 
Criminal  Syndicate',,  and  Sec.  1863  "Facilitating  an  Organized  Crime  Activity 
by  Violence."  With  regard  to  this  group  of  sections,  the  following  comments- 
are  offered : 

(i)  The  racketeering  and  facilitating  activities  would  be  better  handled 
through  the  specially  dangerous  offender  device.18  The  racketeering  section 
simply  sweeps  too  many  differing  offenses  into  one  severely  penalized  category 
based  on  "pattern  of  activity"  rather  than  size  of  criminal  enterprise.  Thus- 
two  episodes  of  "aggravated  battery"  or  "obscenity"  will  suffice  to  convert 
a  petty  offender  into  a  "racketeer"  subject  to  30  years  imprisonment.  Also 
the  provisions  of  this  section  making  it  an  offense  to  invest  the  proceeds  of 
racketeering  in  however  lawful  an  occupation  are  futile19  and,  insofar  as 
the  penalty  is  imposed  for  investment  activity  legitimate  in  itself,  perverse : 
what  is  penalized  is  the  transfer  of  capital  from  lawless  to  lawful  activity. 

(ii)  The  Criminal  Syndicate  provision,  while  right  in  principle,  overreaches 
in  two  respects.  The  list  of  offenses  included  a  criminal  syndicalism,  leading  tt> 
30  year  sentences  with  a  mandatory  minimum  of  ten,  includes  incredibly  the 
obscenity  offense.  Result:  the  involvement  of  five  people  or  more  in  a  pub- 
lishing or  thetrical  venture  suffices  to  invoke  this  Draconian  sanction.  Further 
consideration  should  be  given  to  whether  prostitution  and  other  offenses  listed 
in  Sec.  1862  are  properly  included.  One  wonders  also  why  organized  arson 
burglary,  terrorization,  etc.  are  not  included. 

In  the  second  place,  it  seems  clear  that  an  offense,  the  gist  of  which  is- 
organization  of  numbers  of  criminals,  should  be  graded  in  accordance  with 
the  size  of  the  organization.  Thus,  the  30  year  maximum  should  presumably 
be  reserved  for  organizations  of,  say,  50  or  more  members.  The  general  ob- 
jection to  mandatory  minimum  sentences  has  already  been  noted  above. 

Preventing  public  catastrophes 

A  modern  Code  of  a  great  industrial  society  must  reflect  the  potential  for 
vast  disasters  inherent  in  such  technologies  as  nuclear  energy  or  in  the  dispo- 
sition of  poisonous  chemical  wastes.  The  Brown  Commission  did  that,  au- 
thorizing specially  severe  penalties  for  intentionally  causing  a  "catastrophe 
by  explosion,  fire,  flood,  avalanche,  collapse  of  building,  release  of  poison, 
radio-active  material,  bacteria,  virus,  or  other  dangerous  and  dilficult-to-con- 
tine  force  or  substance."  Sec.  1704.  It  also  penalized  the  wilful  creation  of  risk 
<>f  such  a  catastrophe.  It  penalized  inexcusable  failure  of  a  person  to  prevent 
a  catastrophe  from  happening,  if  any  act  of  his,  albeit  non-culpable  in  itself, 
played  a  part  in  bringing  on  the  prospect  of  a  catastrophe.  It  applied  nor 
merely  to  situations  where  the  actor  "damages  property,"  but  also  to  other 
means  of  causing  catastrophe,  e.g.  by  tampering  with  controls  of  operating  per- 
sonnel. In  all  these  respects,  S.1400  falls  short. 

Riot 

S.1400,  although  superior  to  S.l  on  this  subject,  unwisely  departs  from  the 
Brown  Commission  proposals  in  the  following  respects.30  (i)    S.1400  does  not 


18  Preferably  In  the  simpler  form  proposed  in  the  Commission's  Study  Draft  Sec.  -?202(2). 

19  An  independent  offense  has  to  be  proved  anyway,  and  then  the  proceeds  "traced"  to 
the  investment. 

20  Compare  Sees.   1801  et  seq.   of  S.1400  with  Sees.  2-9B1  et  seq.  of  S.l  and  with  the 
Commission's  Sees.  1S01  et  seq. 
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discriminate,  for  grading  purposes,  between  inciting  major  disorders  (100  or 
mure  persons,  according  to  Brown)  and  ordinary  bar-room  affrays,  (ii)  S.140O 
incorporates  a  most  expansive  federal  jurisdiction  without  the  explicit  Brown 
requirement  that  the  federal  government  confine  its  interventions  to  major 
riots  with  an  interstate  aspect,  (iii)  S.1400  drops  the  Brown  rule  that  orders 
requiring  bystanders,  the  press,  government  officials  and  other  political  ob- 
servers to  move  or  refrain  from  specified  activities  at  the  scene  of  a  riot  be 
issued  only  on  the  authority  of  a  supervisory  police  official,  (iv)  S.1400  drops 
the  Brown  Commission's  provisions  designed  to  prevent  the  abuse  of  con- 
spiracy law  to  reach  idle  talk  as  incitement  to  riot,  when  the  talk  is  under 
circumstances  involving  no  imminent  public  disorder. 

Sedition 

S.1400  penalizes  revolutionary  incitement,  without  appropriate  safeguards 
of  free  speech."1  There  is  no  required  showing  that  the  incitement  was  intended 
or  would  be  likely  to  result  in  armed  insurrection  '•imminently.''  On  the  con- 
trary, the  most  theoretical  proposals  in  the  most  unlikely  circumstances  carry 
penalties  up  to  15  years  if  the  speaker  calls  for  violent  overthrow  of  the 
government  "at  some  future  time  ...  as  speedily  as  the  circumstances  permit." 
This  reach  of  the  sedition  law  may  be  further  extended,  under  S.1400.  by 
prosecuting  for  conspiracy  those  who  have  not  yet  incited  anyone,  even  to 
revolution  in  the  remote  future,  but  who  are  planning  among  themselves 
to  do  so  at  some  time.  The  Browrn  Commission  explicitly  barred  such  a  use  of 
conspiracy  against  anticipated  revolutionary  talk.  Finally,  the  Brown  Com- 
mission discriminated,  for  penalty  purposes,  between  actually  leading  a  sub- 
stantial insurrection  (over  100  persons),  which  was  classified  as  a  Class  A 
felony,  and  mere  advocacy,  which  was  punishable  by  no  more  than  5  years 
of  imprisonment,  as  compared  to  15  years  under  S.1400. 

Sexual  offenses 

The  provisions  of  S.  1400  on  this  subject  are  preferable  to  those  of  S.  1,  and 
in  general  accord  with  the  Brown  Commission  recommendations  except  in  the 
following  respects,  (i)  The  Commission  graded  rape  into  two  degrees,  ex- 
cluding from  the  higher  degree  those  equivocal  cases  occurring  in  the  context 
of  voluntary  companionship  between  the  accused  and  the  victim,  who  may  even 
have  had  sexual  relations  on  prior  occasions.22  (ii)  The  "sexual  imposition" 
offense  defined  in  Sec.  1632,  like  the  Brown  proposals,  covers  the  use  of 
threats  other  than  the  violent  threats  upon  which  a  rape  conviction  may  be 
based.  It  might  be  well  to  restrict  the  concept  of  threat  in  this  connection,  as 
Brown  did,  to  such  a  threat  as  "would  render  a  person  of  reasonable  firmness 
incapable  of  resisting."  The  looser  formulation  in  S.1400  opens  up  the  danger 
that  a  felony  conviction  might  rest  on  such  "threats"  as  a  threat  to  terminate 
financial  assistance  or  a  threat  to  make  some  trivial  revelation  to  the  partner's 
parents  or  spouse. 

Theft,  robbery,  extortion 

An  important  goal  of  any  modernization  of  the  criminal  law  is  the  consolida- 
tion of  the  numerous  offenses  relating  to  misappropriation  of  the  property  of 
others.  The  offenses  exist  as  distinct  crimes  usually  because  the  criminal  law 
of  misappropriation  expanded  slowdy  over  the  course  of  centuries  by  a  suc- 
cession of  legislative  enactments  to  cover  new  categories  of  pecuniary  imposi- 
tion, as  when  common  law  larceny  was  supplemented  by  the  statutory  offenses 
of  embezzlement  and  false  pretense.  The  perpetuation  of  distinct  offenses  ob- 
structs law  enforcement  by  providing  escapes  for  malefactors  because  of  the 
technicality  of  the  distinctions  between  the  offenses.  It  also  tends  towards 
irrational  sentencing  if  each  of  the  historically  distinct  offenses  carries  its 
separate  penalty  provision.  It  is  then  hard  to  maintain  any  consistent  policy 
of  grading  according  to  the  amount  stolen  or  the  use  of  particularly  heinous 
means  of  depriving  another  of  his  property. 

Both  S.l  and  S.1400  accept  the  ahove  analysis  and  follow,  in  different  de- 
grees, the  Brown  Commission  proposals ;  but  S.1400  consolidates  less  thorough- 


-'  Compare  Sec.  1103  of  S.1400  with  the  Commission^  Sec.  1103,  and  with  Sec.  2-5B3(2) 
oi'  S.l,  which  is  more  careful  than  S.1400  in  protecting  the  First  Amendment  rights. 
--  Compare  S.1400,  Sec.  1641  with  the  Commission's  Sec.  1641(2). 
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ly.  In  addition,  the  following  observations  are  offered  on  S.1400.  (I)  Extortion 
survives  as  a  distinct  offense  rather  than  an  aggravation  of  theft.  It  is  quite 
technically  distinguished  from  the  robbery  offense/13  (ii)  S.1400  adds  another 
distinct  property  offense,  denominated  "coercion"  (.See.  1723),  covering  threats 
not  embraced  in  robbery  or  extortion.  The  Brown  Code  provision  on  coercion 
(Sec.  PUT)  \v;is  not  tied  to  property  at  all  but  extended  to  any  compelling 
Of  another  to  act  or  refrain  from  acting.  The  disappearance  of  this  broader 
offense  from  S.1400  leaves  a  gap.  (iii)  S.1400  does  not  discriminate  between 
theft  of  an  automobile  or  other  vehicle  and  unauthorized  temporary  taking 
and  use,  commonly  known  as  "joy-riding".  Auto  theft  is  a  serious  offense 
involving  permanent  loss  of  the  car;  the  car  is  usually  taken  for  disposal  by 
professional  criminals  through  a  network  of  distributors.  Joy-riding  is  an 
escapade  of  youth,  serious  enough  to  warrant  the  misdemeanor  penalties  au- 
thorized  by  the  Brown  Commission  and  S.l*  To  treat  theft  and  joy-riding 
as  a  single  offense  at  the  felony  level  distorts  not  only  the  penalty  structure 
but  also  the  F.B.I.'s  criminal  statistics,  which  are  strongly  influenced  by  auto 
theft  figures. 

In  addition  to  extending  the  law  of  theft  too  far,  by  including  unauthorized 
borrowing  of  vehicles,  S.1400  errs  in  the  opposite  direction  by  failing  to 
include  some  prolonged  "borrowings"  that  amount  to  a  permanent  deprivation. 
This  is  the  effect  of  dropping  Brown's  definition  of  "deprive",  which  explicitly 
includes  not  only  "permanent"  deprivations  but  also  those  which  are  extended 
enough  to  cause  a  major  misappropriation  of  the  object's  value.25  (iv)  S.1400 
(bus  not  provide  a  higher  level  of  punishment  for  very  large  thefts,  e.g.  over 
$100,000.  as  do  the  Brown  Commission  and  S.l. 

(v)  Robbery  is  not  adequately  graded  in  S.1400,  See.  1721.  No  distinction  is 
made  between  purse-snatching  and  armed  robbery  of  a  filling  station  or  a  bank 
with  gunfire  imperilling  the  lives  of  victims,  police,  and  by-standers. 

(vi)  "Sports  bribery"  under  S.1400,  Sec.  1753,  provides  inadequate  coverage 
of  the  "fixing"  of  contests,  usually  in  the  interests  of  gambling  racketeers.  The 
section  should  apply  not  only  to  bribery  but  also  to  "tampering  with  any  per- 
son, animal,  or  thing",  as  the  corresponding  provision  of  the  Brown  Code 
(Sec.  1757)   did.  That  would  cover  doping,  equipment  tampering,  and  threats. 

The  following  table  lists  the  issues  which  emerge  as  critical   from  a  com- 
parison of  S.1400  and  the  proposals  of  the  National  Commission  on  Reform 
of  the  Federal  Criminal  Laws    (the  "Brown  Commission").  For  tabular  pur- 
poses, the  issues  are  identifiable  in  brief  phrases;   related  discussion  will  be 
found  in  my  memoranda  of  February  26  on  S.l  and  May  23  on   S.1400.  and 
particularly  in  the  Published   Working   Papers  of   the  Brown   Commission.    I 
have  classified  the  issues  under  three  headings.  The  "Must  Have"  group  sets 
forth  features  that  I  regard  as  essential  to  a  thorough,  fair  modernization  of 
the  federal  criminal  code.  That  is  not  to  mean  that  the  omission  of  one  several 
of  these  features  in  a  final  legislative  compromise  would   require  a   sensitive 
legislator  to  vote  against  a  code  that  was  otherwise  satisfactory.  The  "Should 
Have"  category  lists  very  desirable  features  which  seem  somewhat  less  urgent 
for  a   variety  of  reasons,   e.g.  that  the  matters   dealt  with  do   not  arise  fre- 
quently, or  as  in  the  case  of  administrative  reorganization  of  the  parole  sys- 
tem, that  the  subject  could  be  handled  by  a  separate  legislation  without  too 
great  an  impact  on  the  rest  of  the  Code.  The  "Should  Not   Have"   category 
identifies  a  few  specially  unacceptable  proposals.  In  the  table  below,  a  +  means 
that  the  criterion  is  satisfied,  a  /  means  that  the  criterion  is  partly  satisfied, 
a  —  means  that  the  particular  bill  provides  nothing  on  the  subject  or  is  ap- 
praised negatively. 


23  Compare  Sees  1721  and  1722  of  S.1400.  A  robber  "takes";  an  extortionist  "obtains:" 
A  robber  uses  "force  and  violence";  an  extortionist  uses  "force."  A  robber's  threat  of 
bodily  injury  must  be  "Imminent",  and  a  threat  of  kidnapping  will  not  suffice,  as  it  will 
for  extortion.  _       _  __„ 

s*  Commission's  See.  17:>.r,  :  s.l,  Sec.  2-SDS. 

^Commission's  Sec.  1741(b). 
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I.  A  NEW  FEDERAL  CRIMINAL  CODE  MUST  HAVE- 


The  sentencing  system 


Brown 


S.  1 


S. 1400 


Strictly  limited  number  of  legislative  classes  of  crime. + 

Sentence  maxima  related  to  sentence  goals1  — + 

Reservation  of  upper  ranges  of  authorized  maximum  felony  sentences  for  convicts 

judicially  found  to  be  specially  dangerous* + 

Strict  limitation  on  the  practice  of  imposing  consecutive  sentences -f 

Provision  for  judicial  review  of  sentence -.        + 

A  congressionally  declared  parole  policy  calling  for  the  service  of  major  parts  of  very 
long  sentences  on  parole,  unless  the  parole  board  finds  the  prisoner  likely  to  commit 

further  criminal  acts + 

A  congressionally  declared  policy  favoring  probation  over  prison  treatment,  which  at 
the  same  time  allows  the  judge  freedom  to  sentence  to  prison  if  he  believes  that  to 

be  more  appropriate  for  public  protection + 

Parole  term  proportionate  to  time  served  in  prison + 

Federal  Jurisdiction 

Technical  provisions  relating  to  the  constitutional  basis  for  applying  Federal  law  should 
be  stated  separately  from  the  substantive  definitions  of  crimes + 

The  Federal  Government  should  be  authorized  to  prosecute  at  least  significant  crimes 
of  violence  associated  with  the  commission  of  other  Federal  offenses + 

A  congressionally  declared  po'iov  against  proceeding  with  Federal  law  enforcement 
merely  because  a  technical  basis  for  Federal  intervention  exists,  when  the  offense  is 
local  and  trivial + 

Restriction  of  "Assimilated  Crimes"  3  to  misdemeanors + 

Other  General  Aspects 

No  felonies  outside  the  Criminal  Code - + 

Culpability  definitions  uniformly  applicable  to  all  offenses + 

General  scheme  for  grading  regulatory  offenses __ + 

Corporate  criminal  liability  based  on  reckless  tolerance  of  employee  offenses V 

Consumer  class  recovery  against  convicted  corporations + 

Defenses  and  Bars 

Justification  and  excuse  provisions  reasonably  comprehensive  and  definite + 

Insanity  defense  that  precludes  conviction  of  those  unable  to  help  themselves + 

Entrapment  defense  under  which  limits  of  police  misbehavior  do  not  depend  on 

character  of  the  accused . „„.„,.,.-,  + 

Offenses 

Gun  Control:  Federally  uniform  drastic  curtailment  of  private  access  to  hand  guns -f 

Conspiracy:  Curtail  abusive  prosecution  for  this  loosely  defined  offense -j- 

Drugs:  Mitigate  penalties  for  possession  for  own  use  and  exclude  prison  penalties  for 
such  possession  of  anything  but  the  most  dangerous  drugs + 

Homicide:  Avoid  arbitrary  classifications  involving  extreme  penalties -j- 

Information  Control:  Avoid  censorship,  whether  undar  an  official  classification  system 
or  otherwise -j- 

Obscenity:  Confine  Federal  intervention  to  substantial  interstate  commercial  exploita- 
tion of  "hard  core"  pornography  plus  back-up  of  state  policies  for  protection  of 
children + 

Organized  Crime;  Racketeering:  Provide  heavy  penalties  for  organizing,  leading, 
financing  large  criminal  syndicates.  Use  upper  ranges  of  available  sentencing  power 
for  individual  offenses V 

Public  catastrophes:  Make  willful  causing  a  grave  offense,  and  penalize  willful  failure 
to  take  reasonable  preventive  action + 

Sedition:  Provide  safeguard  against  abusive  prosecution  infringing  the  First  Amend- 
ment-..  + 

Sexual  Offenses:  Avoid  penalizing  voluntary  relations  between  adults  and  between 
adolescents;  grade  rape  to  exclude  extreme  penalties  when  the  parties  are  voluntary 
companions,  i.e.  "dating" + 

Theft:  Get  rid  of  obsolete  technical  distinctions  among  forms  of  criminal  misappropria- 
tion; grade  according  to  amounts  stolen,  use  of  particularly  reprehensible  means, 
e.g.  violence.  Distinguish  between  auto  theft  and  "joy-iiding" + 


V 

— 

V 

V 

+ 



+ 

+ 

— 

+ 


+ 


+ 

-J 


V 


v/ 


V 


+ 
+ 


+ 


I.  A  NEW  FEDERAL  CRIMINAL  CODE  SHOULD  HAVE: 


Double  jeopardy  provision  including  bar  against  successive  state  and  federal  prosecu- 
tions for  same  misconduct + 

Provision  for  decentralizing  parole — 

Parole  system  independent  of  Department  of  Justice — 

Provisirn  for  "Persistent  Misdemeanants."* + 

A  statute  of  limitations  limited  tJ  3  years  for  minor  offenses,  and  requiring  showing  of 

prosecutor  diligence  in  cises  of  delay  beyond  5  years -+-  —  ^ 

A  penalty  for  threatening  economic  retaliation  to  prevent  exercise  of  c;vil  rights .  .  — 


+ 
+ 


For  foolnotes,  see  end  of  table. 
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III.  THE  NEW  FEDERAL  CRIMINAL  CODE  SHOULD  NOT  HAVE: 


The  death  penalty;  certainly  nnt  mandatory,  and  certainly  not  beyond  the  cases  of  a 

second  murder  by  one  previously  convicted. +  V  — 

Legislatively  mandated  minimum  sentences +  +  — 

Judicially  imposed  minimum  sentences  * V  V  — 

Statement  of  purposes  that  makes  retribution  primary  or  exclusive  goal +  —  + 

life  sentences  (murder  possibly  excepted)  or  sentences  contemplating  imprisonment 

lasting  more  than  2b  years     4-  >/  — 

Jail  sentences  for  mere  use  or  incidental  oossession  of  marijuana. _ +  —  — 

Jail  sentences,  certainly  not  over  five  days,  for  non-culpable  infractions  or  regulations...  -f  —  V 

1  i'i)  A  strictly  deterrent  misdemeanor  penalty  (2  classes,  e.g.  3  months,  30  days);  (ii)  a  reformative  ordinary  felony 
penalty  (not  over  5  years  including  a  mandatory  terminal  parole  of  at  least  two  years);  and  (iii)  long-term  incapacitative 
sentences  with  some  inevitable  overtones  of  retribution  (not  more  than  two,  wit^  maxima  of  30  and  15,  assuming  mandatory 
t?rm:nal  parole  of  at  least  five  years,  reservation  of  the  upper  ranges  of  sentences  for  those  judicially  found  to  be  specially 
dangerous,  and  required  findings  of  continuing  special  dangerousness  to  deny  parole  after  five  or  seven  yeais  confine- 
ment). The  Brown  Commission  proposals  come  closest  to  the  foregoing  scheme,  but  a  majority  favored  a  one-year  maxi- 
mum for  Class  A  misdemeanors. 

-'  Because  they  are  recidivists,  professionals,  mentally  unbalanced,  of  leaders  or  organized  crime. 

3  Those  defined  and  penalized  by  neighboring  state  law  made  applicable  to  federal  enclaves  by  a  general  incorporation 
provision  of  the  federal  code. 

*  Flouting  governmental  authority  may  be  classified  as  felonious,  making  it  reasonable  to  set  low  maxima  for  ordinary 
misdemeanors. 

s  The  parole  board  is  the  proper  agency  to  decide  when,  within  the  maximum  limits  set  by  the  judge,  to  release  a  prisoner 
from  confinement. 

The  subcommittee  will  stand  in  adjournment  subject  to  the  call 
of  the  Chair. 

[Whereupon,  at  12  noon,  the  subcommittee  recessed  subject  to  the 
call  of  the  Chair.] 


REFORM  OF  FEDERAL  CRIMINAL  LAWS 


THURSDAY,   MAY   15,    1974 

U.S.  Senate, 
Subcommittee  on  Criminal  Laws  and  Procedures, 

Committee  on  the  Judiciary, 

Washington,  D.O. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building. 

Present:  Senator  Hruska  (presiding). 

Also  present :  Paul  C.  Summitt,  chief  counsel,  Douglas  R.  Marvin, 
minority  counsel,  Dennis  C.  Thelen,  assistant  counsel,  and  Mabel  A. 
Downey,  clerk. 

Senator  Hruska.  The  subcommittee  will  come  to  order.  The  chair- 
man of  the  subcommittee  is  busy  with  other  official  Senate  duties  and 
lias  asked  me  to  preside.  Of  course,  I  am  happy  to  do  it. 

Our  first  witness  this  morning  in  this  continuation  of  hearings  on 
S.  1  and  S.  1400,  is  Mr.  Petei*  Hutt,  who  is  Chief  Counsel  of  the 
Food  and  Drug  Administration,  who  has  long  taken  an  interest  in 
the  criminal  law  defense  of  intoxication.  I  understand,  however, 
that  you  are  appearing  as  a  private  witness,  Mr.  Hutt,  am  I  correct? 

STATEMENT  OP  MR.  PETER  BARTON  HUTT,  CHIEF  COUNSEL,  E00D 

AND  DRUG  ADMINISTRATION 

Mr.  Hutt.  Thank  you.  Senator.  That  is  entirely  correct.  The  De- 
partment of  Health."  Education  and  Welfare  has  permitted  me  to 
testify  this  morning  in  my  capacity  as  a  private  citizen  and  not  on 
behalf  either  of  the  Government  or  of  any  other  organization. 

Senator  Hruska.  Very  well.  You  may  proceed  and  make  your 
statement. 

Mr.  Hutt.  Thank  you,  Sir.  Let  me  first  briefly  review  my  back- 
ground and  interest  in  this  matter.  I  was  in  the  private  practice  of 
law  at  the  law  firm  of  Covington  and  Burling  from  1960  to  1971. 
Beginning  in  about  1964  I  litigated  a  large  number  of  test  cases 
involving  the  issue  of  alcoholism  as  a  defense  to  criminal  charges.  I 
personally  handled  the  case  of  Easier  v.  District  of  Columbia,  361 
F.  2d  50  (D.C.  Cir.  1966)  (en  banc),  which  was  a  landmark  case 
which  I  will  discuss  later.  I  appeared  as  amicus  curiae  in  Driver  v. 
Hinnant,  356  F.  2d  761  (4th  Cir.  1966),  and  in  several  State  cases 
in  the  State  of  Washington  and  Michigan  and  other  States  involv- 
ing this  issue.  I  argued  Powell  v.  Texas,  392  U.S.  514  (1968),  in  the 

(6997) 


6998 

Supreme  Court,  which  is  currently  the  most  important  case  in  this 
field.  I  also  served  as  a  consultant  to  the  United  States  and  D.C. 
Ciirne  Commissions  specifically  on  this  matter,  and  I  helped  draft 
a  good  deal  of  the  Federal  and  State  legislation  in  this  area,  such 
as  the  present  District  of  Columbia  law,  the  Maryland  law,  the  1068 
and  1070  Federal  statutes  and  the  Model  State  Law  that  is  now  in 
force. 

I  have  reviewed  very  carefully  the  Final  Eeport  on  the  National 
Commission  on  Reform  of  Federal  Criminal  Laws  and  both  S.  1  and 
S.  1400.  In  particular.  T  have,  of  course,  studied  the  provisions  re- 
lating to  intoxication  and  to  insanity,  or  as  it  is  called,  "mental 
disease  or  defect."  In  my  view  they  are  inadequate  in  the  way  they 
handle  the  question  of  alcoholism." I  believe  they  reflect  neither  the 
controlling  case  law  nor  current  Federal  policy  as  it  has  been  em- 
bodied by  Congress  in  existing  legislation. 

First,  I  believe  it  must  be  recognized  that  alcoholism  is  not  a  form 
of  mental  illness.  It  is  a  separate  and  distinct  disabling  disease, 
which  has  been  so  recognized  by  the  Federal  courts  up  to  and  in- 
cluding the  Supreme  Court.  It  has  also  been  recognized  as  a 
separate  and  distinct  illness  by  Federal  legislation,  which  has  been 
enacted  specifically  to  deal  with  alcoholism  as  contrasted  with  other 
forms  of  illness,  such  as  mental  illness. 

Second,  it  must  be  recognized  that  alcoholism  is  a  major  disabling 
disease,  It  is  every  bit  as  disabling  as  mental  illness  and  other  forms 
of  illness.  Again,  both  the  courts  and  Congress  have  recognized  this 
fact.  I  will  quote  from  current  Federal  legislation  in  just  a  moment. 

On  this  basis  alone  the  position  taken  in  the  report  and  the  bill 
is  inconsistent  as  between  their  handling  of  mental  illness  and  the 
disease  of  alcoholism.  On  the  one  hand  it  is  proposed  that  mental 
disease  wrould  be  a  defense  to  a  charge  of  criminal  activity  under 
certain  conditions.  On  the  other  hand,  the  disease  of  alcoholism  is 
not  proposed  to  be  a  defense  along  similar  lines. 

In  my  opinion  these  situations  are  indistinguishable.  If  mental 
disease  is  to  be  a  defense  to  crime,  then  other  forms  of  disease,  which 
also  can  result  in  criminal  activities,  such  as  alcoholism,  should  also 
be  recognized  under  the  law  as  a  defense.  There  is,  in  my  judgment, 
no  medical  or  legal  basis  for  handling  these  different  types  of  disease 
entities  different  under  the  law. 

Let  me  trace  first,  and  very  briefly,  the  case  law.  In  Easter  v. 
District  of  Colwmbia,  which  was  decided  by  an  en  banc  panel  of  the 
1\S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit  in  1066, 
the  court  unanimously  held  that  alcoholism  is  a  disease  separate  and 
distinct  from  mental  illness,  which  results  in  involuntary  action  just 
as  mental  disease  does  and  thus  result  in  a  lack  of  criminal  intent, 
thai  is,  a  lark  of  mens  rea.  Accordingly,  the  court  unanimously  held 
that  an  alcoholic  cannot  he  guilty  of  drunkencss  under  standard  com- 
mon law  principles  been  use  he  lads  the  requisite  mental  intent.  That 
court,  which  I  mentioned  which  was  unanimous,  included  then  Judge 
Burger  who  is  now  Chief  Justice  of  the  United  States  and  he  con- 
cui*red,  of  course,  in  that  decision. 

The  second  important  case  that  I  mentioned  is  Driver  v.  Hinnant, 
decided   by   a  three-judge   panel  in  the  fourth  circuit.   The  court 
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similarity  held  that  alcoholism  is  a  disease,  which  results  in  in- 
voluntary action,  and  that  to  punish  an  alcoholic  for  drunkeness  is 
cruel  and  unusual  punishment  in  violation  of  the  eighth  amendment 
to  the  U.S.  Constitution.  The  difference  between  the  Easter  and 
Driver  cases,  Mr.  Chairman,  is  that  in  the  Easter  case  the  court  de- 
cided it  on  common  law  grounds,  and  in  the  Driver  case  the  court 
decided  it  on  constitutional  grounds.  In  effect,  in  the  Driver  decision, 
since  it  was  a  Federal  constitutional  issue,  the  court  said  that  if  a 
jurisdiction  did  not  recognize  alcoholism  as  a  defense  under  common 
law.  that  failure  to  do  so  would  violate  the  Constitution. 

The  final  case  is  Powell  v.  Texas,  which  was  decided  by  the  U.S. 
Supreme  Court  in  1968.  All  of  the  judges  were  unanimous — and 
there  were  three  opinions — on  one  fact,  namely,  that  alcoholism  is  a 
serious  problem  that  ought  to  be  dealt  with  through  legislation  by 
Congress.  Four  of  the  judges  followed  the  Easter  and  Driver  de- 
cisions and  held  that  alcoholism  should  be  a  constitutional  defense 
to  crime.  Four  of  the  judges  said  this  was  essentially  a  legislative 
problem  and  should  be  dealt  with  only  by  the  legislatures,  and  not 
by  the  courts.  And  the  ninth  vote,  the  deciding  vote,  agreed  with  the 
E oxter  and  Driver  view  of  the  law,  that  is,  that  an  alcoholic  should 
not  be  put  in  jail  and  indeed  constitutionally  cannot  be  put  in  jail 
for  his  offense,  but  said  that  in  this  particular  case  the  evidence 
failed  to  prove  the  lack  of  voluntary  action,  that  is,  the  causality 
between  the  disease  and  crime  charged.  Therefore  Mr.  Powell  in  this 
particular  case  was  convicted  even  though  his  view  of  the  law  was 
upheld  by  the  court. 

Thus  five  of  the  nine  judges  sitting  at  that  time  on  the  U.S. 
Supreme  Court  did  recognize  the  defense  of  alcoholism  as  a  legal 
defense.  I  might  add  that,  since  that  time,  in  1971,  the  then  Attorney 
General  of  the  United  States  adopted  this  interpretation  of  that 
case.  I  am  referring  to  a  speech  made  by  then  Attorney  General 
Mitchell  in  which  he  said  that:  "While  it  [the  court]  ruled  that  the 
defendant  was  accountable  for  being  drunk  in  public  because  he  did 
not  have  a  home  to  go  to.  a  majority  of  the  justices  also  expressed  an 
opinion  that  coincided  with  that  of  the  two  Appellate  Easter  and 
Driver  decisions— that  a  homeless  alcoholic  is  not  accountable  for  his 
act." 

Following  those  court  decisions,  the  two  crime  commissions  looked 
at  this  issue,  the  District  of  Columbia  Crime  Commission  and  the 
U.S.  Crime  Commission.  Both  of  them  recommended  handling  alco- 
holism as  a  health  problem  rather  than  under  the  criminal  law.  They 
focused  specifically  on  the  crime  of  drunkeness  but  they  dealt  gener- 
al Iv  with  the  fact  that  alcoholism  is  a  disabling  disease  not  simply 
a  criminal  problem. 

The  Congress  then  dealt  with  this  issue  squarelv  in  the  Alcoholic 
Rehabilitation  Act  of  196S,  Public  Law  90-574.  The  findings  that 
were  enacted  by  Congress  as  part  of  that  law  state  as  follows:  "The 
handling  of  chronic  alcoholics  within  the  system  of  criminal  justice 
perpetrates  and  aggravates  the  broad  problem  of  alcoholism  whereas 
treating  it  as  a  health  problem  permits  early  detection  and  preven- 
tion of  alcoholism  and  effective  treatment  and  rehabilitation,  relieves 
police   and   other   law   enforcement   agencies    of    an    inappropriate 
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burden  that  impedes  their  important  work,  and  better  serves  the 
interests  of  the  public." 

I  miffht  add.  Senator,  that  Congress  has  not  since  changed  those 
findings  of  fact.  Indeed,  in  legislation  that  I  understand  just  passed 
the  Congress  and  was  just  signed  into  law,  Congress  extends  that 
finding  of  fad  and  makes  even  stronger  recommendations  in  terms 
of  taking  alcoholism  out  of  the  criminal  justice  system  and  putting 
it  instead  into  a  health  and  treatment  sphere. 

Finally,  the  Commissioners  on  Uniform  State  Laws  similarly 
dealt  with  this  matter  in  the  Uniform  Alcoholism  and  Intoxication 
Treatment  Act.  which  they  adopted  in  1971.  Under  that  model  law, 
which  has  now  been  enacted  in  some  15  States,  treatment  is  provided 
to  rehabilitate  offenders  rather  than  using  the  criminal  justice 
system. 

In  my  judgment  the  same  approach  should  be  taken  under  S.  1 
and  S.  1400  for  alcoholism  as  is  taken  for  mental  illness  or  insanity. 
It  would  not  be  enough  of  course  for  an  individual  to  have  a  de- 
fense against  a  criminal  charge  merely  by  saving  that  he  is  an  alco- 
holic, any  more  than  it  would  be  by  his  saying  merely  that  he  was 
suffering  from  some  mental  illness  of  some  kind.  What  would  be 
required  would  be  to  establish  the  casuality  between  that  illness, 
whether  it  be  mental  or  physical,  and  the  crime  committed,  and  to 
show  that  except  for  that  illness  he  would  have  been  able  to  prevent 
his  action. 

I  do  not  think  that  would  in  any  manner  extend  the  law  in  some  un- 
warranted fashion  and  result  in  a  lessening  of  public  protection.  Inter- 
estinglv,  this  has  been  the  law  in  the  State  of  New  Hampshire  since 
1869.  In  a  landmark  case  of  State  v.  Pike.  49  N.H.  399  (1869),  de- 
cided by  the  New  Hampshire  Supreme  Court  in  1969,  the  court 
decided  that  the  issue  of  whether  alcoholism  should  be  a  defense  to  a 
charge  of  murder  should  be  put  to  the  jury  and  decided  by  the  jury 
rather  than  being  decided  by  the  court  as  a  matter  of  law.  Thus,  the 
law  has  existed  in  the  State  of  New  Hampshire  on  this  basis  for 
105  years  and  it  has  not  apparently  produced  any  dislocations  there. 

Subsequent  to  the  Easter  decision,  the  District  of  Columbia  courts 
have  extended  that  decision  from  simple  drunkenness  charges  to  dis- 
orderly conduct  and  other  charges.  The  first  case  so  extending  the 
Easter  decision  was  decided  in  1967.  So  again,  in  the  District  of 
Columbia  this  has  been  the  law  for  the  past  7  years  and  it  has  not 
provided  any  dislocations. 

There  need  be  no  disruption  of  public  protection  under  this  type 
of  defense.  Just  as  is  done  with  the  mentally  ill.  those  who  pose  a 
danger  to  society  can  be  civilly  detained  and  treated  until  they  no 
longer  pose  such  a  danger.  This  was  the  approach  that  was  taken  in 
the  District  of  Columbia  legislation  enacted  in  1968,  in  the  Maryland 
law,  and  in  the  Uniform  State  Law. 

There  has  also  been  legislation  introduced  in  Congress  by  Senator 
Hughes,  which  has  not  been  enacted,  that  would  provide  for  the 
same  result  on  a  Federal  basis.  I  would  be  very  happy  to  work  with 
the  committee  in  considering  language  for  that  type  of  legislation 
if  the  committee  would  wish  me  to  do  so. 
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In  conclusion.  Mr.  Chairman,  I  would  like  to  express  my  apprecia- 
tion for  the  opportunity  to  appear  here.  I  would  be  happy  to  answer 
anv  questions  that  you  or  others  might  wish  to  ask  of  me. 

Senator  Hruska.  Is  it  your  view,  Mr.  Hutt,  that  intoxication  it- 
self should  constitute  a  disease  or  be  considered  as  a  disease  in  the 
meaning  of  an  insanity  defense. 

Mr.  Hutt.  Clearly  it  would  be  my  view  that  it  should  not.  Let 
me  distinguish  first,  Mr.  Chairman,  between  intoxication  and  alco- 
holism. Alcoholism  is  now  recognized  as  a  disabling  illness  or  disease. 
Simple  intoxication  by  a  nonalcoholic  is  not  a  disease  and  has  never 
been  thought  by  anyone  to  be  a  disease.  If  I  were  to  go  out  and  get 
drunk  and  commit  some  crime,  I  should  properly  be  held  account- 
able for  my  action,  because,  as  a  nonalcoholic,  I  have  every  capacity 
to  refrain  from  drinking.  An  alcoholic  is,  under  the  law — indeed 
under  congressional  definitions  of  the  word  "alcoholic" — under  a 
compulsion  to  drink.  It  is  not  a  voluntary  act  of  the  type  that  you 
or  I  would  have  if  we  were  to  go  out  and  drink. 

The  alcoholic,  like  the  mentally  ill,  is  under  a  form  of  compul- 
sion— which  is  not  well  understood  I  would  admit,  and  I  think  any 
physician  would  admit,  but  nevertheless  a  form  of  compulsion — to 
consume  alcohol,  and  thus  under  the  cases  I  have  mentioned  he  has 
been  held  not  to  be  accountable  for  the  subsequent  inebriation. 

The  way  I  believe  it  should  be  handled  under  S.  1  or  S.  1400, 
whichever  definition  of  mental  disease  is  taken,  would  be  to  say 
that  mental  illness  or  defect  or  alcoholism  would  be  a  defense  wdiere 
it  resulted  in  a  crime  such  that  the  person  had  a  lack  of  substantial 
capacity,  etc. 

Senator  Hruska.  Of  course  I  assume  S.  1400  refers  to  and  uses 
the  word  "intoxication",  does  it  not? 

Mr.  Hutt.  Yes.  sir.  And  I  believe  that  there  would  be  no  need  to 
change  the  intoxication  provision  because  the  intoxication  provision 
does  not  distinguish  between  intoxication  by  an  alcoholic  and  by 
a  normal  person.  Where  the  difficulty  arises  is  that,  in  considering 
the  issue  of  defense  by  incapacity,  which  is  what  we  are  really  talk- 
ing about,  the  proposed  legislation  deals  only  with  mental  incapacity 
and  not  with  physical  or  any  other  type  of  incapacity,  such  as  alco- 
holism. Thus,  if  the  mental  illness  or  defect  provision,  or  the  in- 
sanity provision  as  it  is  in  S.  1400,  were  to  be  broadened  to  include 
aTcoholism.  it  would  solve  the  entire  problem.  There  would  be  no 
need  to  deal  with  the  intoxication  provision,  which  is,  as  I  men- 
tioned, broader  than  alcoholism. 

Senator  Hruska.  How  readily  is  it  determined  that  one  is  an  alco- 
holic rather  than  a  nonalcoholic? 

Mr.  Hutt.  Mr.  Chairman,  it  is  no  more  easily  determined  whether 
one  is  an  alcoholic  or  nonalcoholic  than  whether  one  is  mentally  ill 
or  not  mentally  ill.  The  same  problem  of  diagnosis  arises.  It  is  a 
difficult  issue.  As  in  many  areas  of  the  criminal  law,  it  is  an  issue 
that  ultimately  is  up  to  jury. 

All  that  I  am  suggesting  is  that,  rather  than  denying  the  possi- 
bility of  that  issue  being  decided  by  the  jury,  it  should  be  put  to 
the  jury.  My  experience  while  I  was  practicing  law  was  that  the 
average  citizen  who  serves  on  a  jury  is  as  good  a  judge  of  this  issue 
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as  anybody.  One  has  to  convince  those  12  citizens  that  there  is  a  real 
substantial  lack  of  capacity  and  that  this  person  is  not  simply  trying 
to  drum  up  an  excuse  for  his  criminal  activity. 

Now.  that  is  a  difficult  burden  at  times,  as  T  am  sure  you  are  aware. 
And  I  have  not  seen  juries  that  were  very  lenient  in  making  these 

decisions. 

Senator  Hruska.  S.  1400  on  intoxication  would  not  permit  intoxi- 
cation to  negate  a  finding  of  recklessness  unless  the  intoxication  was 
not  self-induced.  Now,  I  don't  know  what  self-induced  is  and  I  don't 
know  where  it  falls  in  the  world  of  the  alcoholic  and  nonalcoholic, 
but  do  von  think  intoxication  should  be  permitted  to  negate  a  find- 
ing of  recklessness  if  the  intoxication  was  self -induced? 

Mr.  Hutt.  There  would  be  two  ways  of  interpreting  this.  I  do 
think  you  point  out  two  problems.  One  is  the  question  of  whether 
an  alcoholic,  who  drinks,  is  being  "reckless".  If  we  accept  the  medical 
and  congressional  definition  of  an  alcoholic  as  a  person  who  drinks 
out  of  some  type  of  compulsive  and  involuntary  act,  then  he  is  not 
acting  "recklessly"  by  definition.  If  you  understand  that  definition 
to  apply  here,  then  he  is  not  "self-induced*'  within  the  ordinary 
voluntary  meaning  of  self-induction. 

Well.  I  guess  my  answer  very  directly,  would  be  that  this  pro- 
vision of  the  bill  is  quite  ambiguous  and  that  clarification  is  needed 
either  to  demonstrate  that  alcoholism  is  intended  as  a  defense  under 
this  meaning  or  that  it  is  not,  I  had  read  it  to  mean  that  alcoholism 
was  not  intended  as  a  defense.  If  that  is  a  misreading,  then  my  testi- 
mony obviously  would  change. 

Senator  Hruska.  Well,  in  the  case  of  mental  illness,  we  have  of 
course  a  provision  for  treatment  and  rehabilitation. 

Mr.  Hutt.  That  is  correct. 

Senator  Hruska.  Would  you  extend  that  sort  of  treatment  to  the 
case  of  the  alcoholic? 

Mr.  Hutt.  I  would  indeed.  Mr.  Chairman.  As  I  mentioned,  the 
present  District  of  Columbia  law  on  this  subject  does  exactly  that. 
I  would  commend  to  your  attention  the  Uniform  State  Law  that  I 
mentioned,  which  was  developed  in  1971  and  which  has  very  clear 
provisions  dealing  with  the  voluntary  and  involuntary  treatment  of 
alcoholics.  It  is  probably  one  of  the  most  modern  types  of  treatment 
law.  along  with  perhaps  California's  treatment  law. 

It  provides  that  the  degree  of  detention  or  the  degree  of  loss  of 
freedom  must  be  the  minimum  necessary  to  adequately  protect  the 
public.  For  example,  if  the  individual  were  charged  with  mere 
public  intoxication,  it  might  be  that,  since  that  is  not  a  danger  to 
the  public,  no  degree  of  involuntary  commitment  would  be  neces- 
sary. If.  on  the  other  hand,  a  man  had  committed  murder  and  the 
conclusion  of  the  attending  physicians  was  that  he  was  a  danger  in 
terms  of  the  possibility  of  his  repeating  that  type  of  activity,  there 
is  no  question  but  that  the  law  would  permit  his  detention  as  long 
as  necessary  to  make  certain  that  he  would  not  repeat  it. 

Senator  Hruska.  Do  you  see  any  enforcement  problems  in  that 
regard  \ 

We  have  a  great  deal  of  difficulty  with  sentencing  and  parole  and 
"-slaps  on  the  wrists"  as  the  newspapers  sometimes  say  when  the 
sentence  is  not  commensurate  with  what  they  think  is  just.  Do  you 
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see  any  problem  of  having  a  sufficiently  long  commitment  to  get  the 
job  done?  After  all,  people  will  say  he  did  a  very  nominal  thing 
that  many  people  arc  doing  and  why  should  he  be  confined  and  re- 
stricted for  a  long  time  and  treated? 

Can  you  hear  those  arguments  being  made  now? 

Mr.  Hutt.  I  have  heard  those  arguments  made  for  over  ten  years, 
Mr.  Chairman.  They  are  in  some  respects  difficult  to  meet  and  in 
other  respects  very  easy  to  meet. 

In  terms  of  simple  public  intoxication,  the  District  of  Columbia 
Statute  and  the  Uniform  Law  provide  for  a  maximum  detention  of 
72  hours  on  an  involuntary  basis.  They  also  provide  that,  if  that 
amount  of  time  is  not  necessary  to  sober  up  the  individual,  he  may 
leave  as  soon  as  he  is  sober.  Again,  the  amount  of  detention  is  the 
absolute  minimum  appropriate  to  protect  the  individual. 

Moreover,  the  only  person  who  can  be  treated  involuntarily,  i.e. 
not  voluntarily,  under  the  law  is  one  who  is  truly  incapacitated  and 
not  simply  someone  who  has  had  a  couple  of  drinks.  When  you  get  to 
the  situation  of  serious  crime,  this  type  of  treatment  becomes  rele- 
vant where  the  individual  can  prove  that,  but  for  his  alcoholism,  he 
would  not  have  conducted  that  type  of  criminal  activity.  This  is 
going  to  be  a  very  difficult  defense  to  prove.  I  do  not  believe  that 
there  is  going  to  be  a  massive  number  of  people  raising  this  defense. 
Indeed  my  experience  in  the  District  since  1967  shows  that  it  will 
be  a  very  rare  case,  which  nevertheless  can  occur. 

Thus  we  are  not  going  to  be  suddenly  deluged  with  thousands  of 
alcoholics  who  will  be  in  need  of  long-term  involuntary  commitment 
for  treatment.  We  may  well,  as  we  do  today,  have  some  2,000  to  5.000 
skidrow  derelicts  in  the  District  of  Columbia,  whose  greatest  offense 
has  been  repeated  daily  intoxication  for  the  last  30  years  of  their 
lives.  They  are  not  endangering  the  public.  They  are  perhaps  slowly 
committing  suicide.  They  are  the  derelicts  that  you  and  I  see  every 
day  on  the  streets  of  the  District  of  Columbia. 

But  here  again,  Mr.  Chairman,  the  important  thing  is  that  the 
courts  and  the  Congress  has  already  recognized  that  alcoholism  is  a 
defense  to  a  criminal  charge.  If  it  is  a  defense,  then  it  seems  incum- 
bent upon  the  Congress  to  deal  with  that  issue  forthrightly  in  legis- 
lation, rather  than  to  have  the  courts  deal  with  it  on  a  piecemeal 
basis  in  an  individual  ad  hoc  case. 

What  concerns  me  is  the  first  time  in  the  District  of  Columbia,  for 
example,  if  we  had  no  law,  or  in  Iowa  or  Nebraska  or  in  the  State 
of  Washington,  where  a  Federal  judge  recognizes  alcoholism  as  a 
defense  to  a  Federal  crime  and  there  is  no  mechanism  for  providing 
appropriate  treatment  for  that  individual.  Then  what  happens? 
What  is  that  Federal  court  going  to  do  if  Congress  does  not  act  ? 

Senator  Hkuska.  The  sum  and  substance  is  there  are  many  prob- 
lems here. 

Mr.  Hutt.  Yes,  sir. 

Senator  Hruska.  We  have  to  put  something  in  writing  or  leave 
some  writing  out  and  the  committee  will  be  better  able  to  do  so  for 
your  testimony  here.  We  are  grateful  for  your  taking  your  time  as  a 
private  citizen  to  come  and  share  your  experience  with  us.  Thank 
you  very  much. 
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Mr.  Hutt.  Thank  you,  sir. 

Senator  Hruska.  Our  next  witness  is  Mr.  Stanley  Portnow,  chair- 
man, Committee  on  Psychiatry  and  the  Law,  American  Psychiatric 
Association.  You  have  some  associates  here.  Would  you  identify 
them  and  present  them,  Doctor? 

STATEMENT  OF  DR.  STANLEY  L.  PORTNOW,  M.D.,  CHAIRMAN,  COM- 
MITTEE ON  PSYCHIATRY  AND  THE  LAW,  AMERICAN  PSYCHI- 
ATRIC ASSOCIATION,  ACCOMPANIED  BY:  WARREN  E.  MAGEE, 
LEGAL  COUNSEL,  AMERICAN  PSYCHIATRIC  ASSOCIATION  AND 
HENRY  FOSTER,  JR.,  PROFESSOR  OF  LAW,  NEW  YORK  UNIVER- 
SITY SCHOOL  OF  LAW,  NEW  YORK  CITY 

Dr.  Portxow.  Yes,  on  my  immediate  right  is  Professor  Henry 
Foster  from  New  York  University  School  of  Law  who  acts  as 
counsel  to  the  American  Psychiatric  Association,  Committee  on  Psy- 
chiatry and  Law  and  next  to  him  on  his  right  is  Mr.  Warren  Magee, 
who  is  general  counsel  to  the  American  Psvchiatric  Association. 

Senator  Hruska.  Well,  we  will  put  the  entire  text  of  your  state- 
ment in  the  record  following  your  comments. 

Dr.  Portnow.  Thank  you. 

Senator  Hruska.  You  may  proceed  in  your  own  fashion  to  testify. 
You  heard  the  signal  bell  a  little  while  ago  indicating  some  activity 
in  the  Senate  Chambers  and  we  are  under  some  restraint,  but  we 
want  to  give  you  a  full  opportunity  to  testify  on  the  subject  for 
which  you  have  appeared  here  today. 

Dr.  Portnow.  Mr.  Chairman,  would  it  be  your  wish  that  we  read 
the  statement  in  its  entirety  or  have  you  had  a  chance  to  read  it? 

Senator  Hruska.  It  won't  be  necessary.  If  you  wish,  you  can  high- 
light it. 

Dr.  Portxow.  All  right,  I  will  be  glad  to  do  that  and  then  throw 
it  open  to  questions. 

Senator  Hruska.  And  give  us  its  thrust. 

Dr.  Portnow.  Surely. 

Mr.  Chairman,  I  am  Dr.  Portnow  and  I  am  the  chairman  of  the 
Committee  of  Psychiatry  and  the  Law  of  the  American  Psychiatric 
As-ociation.  The  American  Psychiatric  Association  numbers  almost 
■2 1.000  members  in  the  United  States  and  Canada  who  specialize  in 
the  care,  treatment,  and  follow  up  care  of  mentally  ill  people.  We 
have  reviewed  Senate  bills,  1  and  1400  with  reference  to  the  pro- 
visions concerning  the  insanity  defense  and  with  reference  to  the 
competency  provisions  and  we  are  opposed  to  Senate  bills  1  and  1400 
in  their  present  forms. 

We  prefer  Senate  bill  1  with  certain  amendments,  which  I  think 
are  on  the  attachments  submitted  to  the  subcommittee.  We  view 
Senate  bill  1400  as  being  somewhat  retrogressive,  punitive,  and  dis- 
criminatory against  the  welfare  of  mentally  ill  patients. 

The  insanity  defense  would  permit  acquittal  by  reason  of  insanity 
only  when  the  mental  state  of  the  patient  interfered  with  the  mens 
rea  and  actus  rea. 
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The  other  objection  to  S.  1400  is  based  upon  the  entire  posture  of 
the  bill,  which  places  the  entire  administrative  follow-up  of  insanity 
defenses  in  the  hands  of  the  Attorney  General  of  the  United  States 
whereas  Senate  bill  1  places  the  administrative  responsibility  in  the 
hands  of  the  Department  of  Health,  Education,  and  Welfare,  which 
we  find  to  be  more  acceptable  in  the  long-term  care  of  psychiatric 
patients. 

The  history  of  the  insanity  defense,  Mr.  Chairman,  goes  back  to 
the  mid-1800's  and  in  England  with  the  M'Naghten  rule,  which  I 
will  not  review  in  any  great  detail  at  this  point.  As  recently  as  1971 
or  1072  in  the  Brawner  Case,  United  States  v.  Brawner,1  an  amicus 
brief  was  entered  by  the  American  Psychiatric  Association  putting 
forth  its  position  relevant  to  the  insanity  defense.  At  that  point,  the 
American  Psychiatric  Association  resolved  the  question  after  some 
involved  reasoning  to  the  point  where  we  approved  the  adoption  of 
the  American  Law  Institute  definition  for  insanity. 

We  feel  that  this  definition,  which  is  essentially  the  definition  by 
the  way  put  forth  in  Senate  bill  1,  is  still  the  preferred  one  and 
certainly  more  preferred  than  the  definition  restricting  the  defense 
to  the  mens  rea  and  actus  rea  as  in  Senate  bill  1400. 

The  question  with  the  American  Law  Institute  rule  or  the  rule  as 
set  forth  in  Senate  bill  1  is  not  quite  so  much  the  definition  of  what 
is  a  mental  illness  or  a  mental  disease.  The  question  I  think  hinges 
more  on  what  constitutes  substantial  capacity.  Mental  illness  or 
mental  defect  is  defined  variously  by  various  authors  and  by  various 
authorities,  but  what  constitutes  substantial  capacity?  "Where  does 
capacity  start  to  become  unsubstantial  or  when  does  it  cease  to  be 
insubstantial,  nonsubstantial ?  That  is  really  the  question  which, 
when  we  take  the  stand  in  such  matters,  the  courts  have  to  grapple 
with.         , 

Not  every  person  who  is  afflicted  with  a  mental  disease  or  a  mental 
illness  ipso  facto  is  deprived  of  substantial  capacity  to  know  and  ap- 
preciate the  nature  and  quality  of  his  act  or  know  that  what  he  was 
doing  was  wrong.  But  there  are  certain  types  of  people  who  are 
aftlicted  with  mental  illness  and  mental  disease  and  who  do  truly  lack 
substantial  capacity  to  know  and  appreciate  it. 

It  is  for  that  category  of  patients,  that  we  would  prefer  the  re- 
tention of  the  insanity  defense  as  stated  in  the  American  Law  Insti- 
tute's rule,  which  is  essentially  the  rule  adopted  in  Senate  bill  1. 

Now,  we  have  suggested  various  amendments  and  deletions,  addi- 
tions, and  changes  in  the  wording  of  those  sections  in  Senate  bill  1 
which  would  make  it  more  acceptable  to  our  present  day  knowledge 
of  what  constitutes  a  mental  illness  and  how  such  people  should  be 
treated.  And  these  are  attached  to  the  statement  which  has  been 
already  distributed  to  the  subcommittee. 

At  this  point  I  think  I  would  ask  if  you  have  any  questions,  Mr. 
Chairman?  The  statement  sort  of  speaks  for  itself. 

Senator  Hruska.  Doctor,  under  most  formulations  of  the  insanity 
defense,  the  defendant  must  trace  his  act  to  a  mental  disease  or 

1  United  States  v.  Brawner,  471  F.2d  969  C.D.C.  Cir.  1972). 
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mental  defect,  in  other  words,  he  must  show  that  his  act  was  caused 
by  a  disease  or  defect.  Is  it  possible  to  link  the  acts  with  which  he  is 
accused  with  a  disease  or  defect,  or  is  the  law  asking  your  profession 
to  perform  an  impossible  teal  \ 

Dr.  I'muNow.  Weil,  it  is  not  impossible,  Mr.  Chairman,  but  it  is 
very  difficult.  And  in  some  cases,  it  might  truly  be  impossible.  What 
we  can  do  is  evaluate  the  mental  functioning  of  an  individual  at  a 
particular  point  in  question,  let  us  say  the  point  of  the  alleged  coin- 
mission  of  a  crime,  and  try  and  understand  his  thinking  and  his 
feeling  and  his  cognitive  capacities  at  that  particular  moment  to 
determine  whether  he  has  substantial  capacity  to  know  and  appreci- 
ate. But  he  must  be  suffering  from  a  menial  illness  or  a  mental 
defect  before  we  can  come  to  that  consideration.  Mr.  Chairman. 

So  the  answer  to  your  question  of  course  is  he  must  have  a  mental 
disease  or  a  mental  illness. 

But  I  said  before  that  the  mere  existence  of  a  mental  illness  or  a 
mental  disease  is  not  ipso  facto  the  most  important  criteria  for  the 
insanity  defense  and  that  on  top  of  the  mental  illness  or  mental 
disease  he  must  lack  substantial  capacity.  I  consider  that  to  be  the 
key  phrase. 

Senator  Hruska.  And  those  are  separable  elements,  aren't  thej  \ 

Dr.  Portnow.  Pardon  me  ? 

Senator  Hruska.  The  existence  of  the  defect,  that  is  one  thing.  It 
is  identifiable! 

And  at  the  time  that  act  was  done,  what  was  in  the  conscience  of 
the  accused,  that  is  another  element.  They  are  separable,  is  that  what 
you  are  trying  to  tell  us? 

Dr.  PortnOw.  Yes,  they  are  separate  but  they  are  related,  Mr. 
Chairman. 

Senator  Hruska.  Have  you  a  suggestion  on  that  point?* 

Mr.  Foster.  No,  other  than  the  fact  that  the  fact  is  that  what 
formerly  was  called  the  irresistable  impulse  test  existing  in  some  IT 
States,  which  psychiatrically  perhaps  is  a  misnomer,  was  utilized 
with  regard  to  this  particular  question  and  the  emphasis  on  irre- 
sistable impulse  is  comparable  to  that  on  lack  of  substantial  capacity 
to  control.  They  are  comparable,  I  should  say. 

"We  are  dealing  not  only  with  the  cognitive  element  here:  we  are 
also  dealing  with,  the  other  aspects  of  human  personality  and  human 
behavior  and  the  integration  by  the  individual  on  both  the  cognitive 
level  and  emotional  level  with  reference  to  the  particular  problem. 

I  might  add,  Senator,  that  the  difficulty  I  have  with  S.  1400 — and 
it  is  directing  attention  at  the  mens  rea  and  actus  rea  issue  rather 
than  at  what  I  would  call  the  moral  responsibility  issue,  which  is 
shorthanded  for  what  in  the  law  we  call  insanity  or  the  insanity 
defense — the  difficulty  I  have  is  it  severs  off  this  moral  element  of 
the  law.  And  I  would  fear  that  the  net  result  would  be  comparable 
to  that  of  the  defense  of  intoxication  that  Mr.  Ilutt  referred  to  pre- 
viously. And  our  sad  experience  on  that  is  that  usually  intoxication 
or  alcohol  aggravates  the  oil'ense  rather  than  exculpates  or  forgives 
him.  And  it  becomes  a  matter  of  more  culpability  even  though  there 
was  intoxication,  whether  we  call  it  the  intoxication  of  an  alcoholic 
or  of  nonalcoholic. 
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Finally,  I  would  add  in  a  sense  a  test  of  insanity  is  mostly  rhetoric. 
All  of  the  examinations  of  this  problem  that  I  am  aware  of  has 
shown  that  juries  come  up  with  pretty  much  the  same  results,  re- 
gardless of  the  verbal  formalization.  For  that  reason  I  would  spe- 
cifically direct  attention  to  the  capacity  to  stand  trial  issue.  Senator. 
which  I  think  is  the  real  battleground  in  forensic  psychiatry  and 
in  the  handling  of  these  cases. 

Throughout  the  country,  only  about  2  percent  of  insanity  defense^ 
are  successful.  In  Xew  York  I  checked  the  cases  for  a  10-year  period 
and  there  were  only  11  acquittals  by  reason  of  the  defense  of  insanity 
in  10  years  in  the  State  of  New  York.  You  had  a  few  more  acquit- 
tals here  in  the  District  immediately  following  the  Durham*  rule, 
but  elseAvhere  in  the  country  the  acquittal  rate  is  entirely  nonmental 
as  compared  with  England,  for  example,  where  traditionally  thev 
had  about  40  percent  successful  when  not  guilty  by  reason  of  in- 
sanity pleas  were  entered. 

So  it  is  the  competence  to  trial  issue  which  I  think  is  all  important 
and  I  think  it  is  very,  very  important  on  that  issue  to  see  that  the 
accused  has  all  of  the  safeguards  of  due  process,  to  see  that  there  be 
a  maximum  time  for  which  he  can  remain  in  a  correction  facility 
as  a  result  of  a  competency  determination  and  that  his  confinement 
be  geared  to  the  particular  offense  with  which  he  has  been  charged. 
If  he  is  to  remain  there  longer,  there  should  be  an  independent  new 
civil  commitment  kind  of  a  hearing.  These  are  the  issues,  Mr.  Chair- 
man, that  I  think  are  of  particular  importance. 

Finally,  I  would  add,  I  do  fear  trying  to  relate  the  so-called  in- 
sanity defense  exclusively  to  the  mens  rea  and  actus  rea  elements 
and  not  having  it  retained,  as  we  have  historically  in  Anglo-Ameri- 
can law,  as  a  defense  indicating  the  lack  of  moral  culpability  or 
responsibility  for  the  particular  offense. 

Senator  Hrfska.  Now.  the  people  who  really  have  to  understand 
this  insanity  test  are  the  jurors,  aren't  they?  They  have  to  apply  the 
test  to  the  people.  AYe  had  some  testimony  during  the  course  of  our 
hearings  that  the  approach  as  contained  in  S.  1400  has  much  to  com- 
mend it  and  that  it  is  considered  to  be  more  comprehensive  to  a  juror 
than  any  other  of  the  insanity  tests.  And  maybe  that  is  where  we 
get  into  the  rhetoric  business.  I  don't  know.  But  what  is  your  assess- 
ment in  that  regard? 

I  will  start  with  you,  first,  Doctor,  and  then  we  will  get  to  the 
Professor. 

Dr.  Portnow.  Mr.  Chairman,  I  have  testified  under  the  ]\PXaghten 
rule  and  I  have  testified  under  the  Durham  rule  and  I  have  testified 
under  the  American  Institute  rule.  I  think  that  the  average  juror 
will  have  as  much  difficulty  with  one  rule  as  with  the  other.  I  do  not 
really  think  that  adopting  the  provisions  of  actus  rea  and  mens  rea 
in  Senate  bill  1400  is  really  going  to  solve  the  problem  because  what 
constitutes  a  criminal  intent  of  mens  rea  is  going  to  present  just  as 
much  difficulty  for  the  perspective  juror  as  whether  he  possesses 
substantial  capacity  or  whether  he  did  not  possess  substantial 
capacity. 


1  Durham  v.  r.iitrd  strifes.  214  F.  2d  862  (D.C.  Cir.  1954). 
38-472—74 1  1 
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So  my  personal  opinion  on  that  is  I  do  not  believe  it  will  in  any 
way  make  the  jurors'  job  easier.  However,  there  are  so  many 
mentally  ill  people  who  would  be  denied  an  insanity  defense  if  the 
only  thing  that  the  jury  took  into  consideration  was  the  mens  rea 
and  actus  rea  of  the  alleged  offense  that  I  must  state  I  think  that 
is  too  narrow. 

And  as  Professor  Foster  reminds  me,  we  get  back  to  the  old  reason 
why  the  WNaghten  rule  was  finally  dispensed  with  and  supplanted 
by  the  Durham  decision  right  here  in  the  District  of  Columbia  and 
that  is  because  the  MWaghten  rule,  which  in  effect  is  almost  a  mens 
rea  formulation  again,  only  concentrates  on  the  cognitive  aspects  of 
the  particular  mental  illness,  for  example,  did  you  know  that  on  such 
and  such  a  date  he  was  at  such  and  such  a  place  and  did  such  and 
such  a  thing  irregardless  of  whether  he  heard  a  voice  telling  him  to 
commit  the  crime  or  whether  he  was  under  some  terrible  emotional 
turmoil,  which  he  was  not  able  to  control  because  of  underlying 
problems. 

That  has  nothing  to  do  with  MWaghten  or  mens  rea.  The  mens 
rea  is  simply  a  cognitive  test,  as  I  understand  it.  It  is  simply  a 
cognitive  test  of  does  he  know  that  at  a  particular  time  such  and 
such  occurred.  And  it  would  be  a  travesty  in  my  opinion  and  in  the 
opinion  of  the  American  Psychiatric  Association  for  thousands  upon 
thousands  of  mental  patients  who  get  involved  in  the  criminal  justice 
system. 

Now,  not  that  many  of  them  ever  succeed  in  such  a  defense,  but 
just  to  deny  them  of  that  defense  would  be  a  travesty  in  our  opinion. 

Senator  Hruska.  Professor,  what  do  you  think  about  the  under- 
standability  to  the  jurors  of  the  approach  used  in  S.  1400? 

Mr.  Foster.  I  think  that  the  retention  as  in  S.  1  of  the  more  his- 
toric traditional  approach  is  more  understandable  than  to  zero  in 
on  mens  rea  and  actus  rea.  As  a  former  teacher  of  criminal  law,  I 
always  had  great  difficulty  in  taking  up  the  problem  of  criminal 
intent,  whether  we  are  talking  about  specific  intent  or  general  intent, 

I  am  not  sure  that,  as  I  said  earlier,  that  this  is  more  than  a  meta- 
physical discussion  because,  as  a  practical  matter,  what  happened  in 
the  actual  case,  that  is  whether  he  stood  to  gain  or  lose  by  what  he 
did,  did  he  make  a  clear  getaway,  and  so  on  will  be  considered.  If 
this  were  so,  then  he  is,  you  know,  crazy  like  a  fox  in  the  minds  of 
the  jury. 

The  demeanor  of  the  accused  at  trial  is  an  important  factor.  But 
I  think  that  basically  and  philosophically  what  I  object  to  is  elimi- 
nation of  the  concept  of  moral  responsibility  for  criminal  behavior 
and  I  think  the  retention  of  the  traditional  insanity  defense  as  such 
rather  than  limiting  your  inquiry  to  whether  he  had  an  appropriate 
intent  and  performed  an  act,  is  much  better  and  more  compatible 
with  our  traditions. 

Senator  Hruska.  Mr.  Magee,  have  vou  any  comment  in  that  re- 
gard? 

Mr.  Magee.  Yes.  sir.  What  Durham  did  to  the  old  WNaghten  rule 
was  to  add  to  it  a  different  version.  APNaghten  was  a  rule,  as  pointed 
out  to  the  members  of  the  committee,  based  on  the  right  and  wrong 
test;  knowing  whether  it  was  right  or  wrong.  And  that  went  down 
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through  the  centuries  until  Ave  had  the  Durham  case  decided  in  the 
District  of  Columbia  in  1954.  The  court  in  that  case  added  the  words 
to  this  rule  of  BPNaghten : 

An  accused  is  not  criminally  responsible  if  his  unlawful  act  was  the  product 
of  mental  disease  or  mental  defect. 

And  then  the  court  permitted  in  Durham  and  McDonald  not  only 
psychiatrists  but  it  permitted  clinical  psychologists  to  also  discuss 
this  mental  disease  or  defect  and  to  relate  it  to  the  act  which  was 
under  trial  by  the  courts.  That  is,  the  criminal  act. 

Now,  the  court  went  along  with  Durham.  It  reaffirmed  it  in  Mc- 
Donald, which  was  in  1962  and  then  along  came  the  1966  case,  which 
was  the  first  case  which  applied  the  American  Law  Institute  princi- 
pal, which  is  a  decision  in  the  Second  Circuit,  United  States  v.  Free- 
man, which  is  in  our  memorandum.  And  I  think  this  language  of 
the  court  in  Freeman  puts  it  very  clearly  and  if  you  would  indulge 
me.  Senator,  I  would  just  like  to  read  what  this  court  said: 

Nine  long  years  of  research,  exploration  and  consideration  culminated  in 
that  definitive  version  of  Section  4.01,  which  was  finally  adopted  by  the 
Institute  in  1962. 

Section  4.01  provides  that  "a  person  is  not  responsible  for  criminal  conduct 
if  at  the  time  of  such  conduct  as  a  result  of  mental  disease  or  defect  he  lacks 
substantial  capacity  either  to  appreciate  the  wrongfulness  of  his  law  conduct 
or  to  conform  his  conduct  to  the  requirements  of  law."  For  reasons  which  will 
be  more  fully  set  forth,  we  believe  this  test  to  be  the  soundest  yet  formulated 
and  we  accordingly  adopt  it  as  the  standard  of  criminal  responsibility  in  the 
courts  of  this  Circuit. 

So  here  they  discuss  the  problems  with  the  MWaghten  rule  in  our 
statement : 

"The  gravamen  of  the  objections  to  the  M'Naghten  Rules,  is  they  are  not  in 
harmony  with  modern  medical  science  which,  as  we  have  said,  is  opposed  to 
any  concept  which  divides  the  mind  into  separate  compartments;  the  intellect, 
the  emotions,  and  the  will.  The  model  penal  Code  formulations  used  the  mind 
as  a  unified  entity  and  recognizes  that  mental  disease  or  defect  may  impair  its 
functioning  in  numerous  ways. 

The  Rule,  moreover,  reflects  awareness  from  the  perspective  of  psychiatry 
absolutes,  absolutes  are  ephemeral  and  gradation  are  inevitable.  By  employing 
the  telling  word,  "substantial"  to  modify  "incapacity",  the  Rule  emphasizes 
that  "any"  incapacity  is  not  sufficient  to  justify  avoidance  of  criminal  respon- 
sibility but  that  "total"  incapacity  is  also  necessary.  The  choice  of  the  word 
"appreciate."  rather  than  "know"  in  the  first  branch  of  the  test  also  is  signifi- 
cant. Mere  intellectual  awareness  that  conduct  is  wrongful,  when  divorced 
from  appreciation  or  understanding  of  the  moral  or  legal  import  of  behavior, 
can  have  little  significance. 

Xow.  Mr.  Chairman.  Our  court  of  appeals  in  1972  has  adopted 
this  rule  and  that  is  the  Brawner  case  as  the  rule  for  trials  hereafter 
in  the  District  of  Columbia.  I  feel  that  this  is  a  more  reasonable 
approach.  I  feel  that  juries  can  understand  it. 

What  the  American  Psychiatric  Association  recommended  in 
Brawner  as  the  way  to  get  at  this  is  to  first  have  a  verdict  of  whether 
or  not  the  defendant  did  the  acts.  In  other  words,  whether  he  com- 
mitted the  act  or  acts  with  which  he  is  charged,  and  then  if  this  is 
so.  then  the  insanity  defense  comes  into  play  and  the  jury  only 
reaches  it  if  all  the  acts  they  have  found  have  been  committed  and 
then  the  Brawner  institution  is  applied. 
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So  we  feel  at  least  on  behalf  of  the  American  Psychiatric  Associa- 
tion that  S.  1  better  preserves  this  right  and  we  also  feel,  and  the 
professor  has  pointed  this  out,  that  when  you  move  into  the  com- 
petence area,  this  presents  another  difficult  problem  because  the 
minute  you  get  involved  in  involuntary  hospitalization  or  involun- 
tary incarceration,  you  run  into  the  problem  of  due  process  which 
may  ultimately  require  that  this  be  determined  by  a  jury — and  th 
provisions  are  Less  out  of  S.  1  and  S.  1400 — if  yon  arc  going  to  com- 
mit a  person  for  an  indefinite  stay  against  his  will  or  commit  him  to 
cither  a  hospital  or  jail. 

And  it  was  the  recommendation  of  the  professor,  who  helped  pre- 
pare this  statement  and  myself  and  Dr.  Port-now.  that  these  con- 
stitutional safeguards  which  we  have  written  into  the  amendments 
to  Senate  bill  1.  if  this  type  of  legislation  is  to  be  adopted,  should  be 
seriously  considered  by  the  members  of  the  committee  because  the 
same  person  obviously  has  the  right  to  have  his  insanity  defense 
properly  dealt  with  and  he  should  have  the  right  to  have  his  com- 
petency to  stand  trial  properly  dealt  with.  And  if  there  are  periods 
of  involuntary  hospitalization  or  involuntary  incarceration  in  a  jail. 
avc  would  recommend  that  there  hi'  a  review  of  this  at  least  every  6 
months  in  order  to  determine  whether  this  incarceration  should  re- 
main if  there  has  been  a  finding  that  the  person  should  be  incar- 
cerated. 

Now.  basically,  under  this  finding,  Senator,  to  incarcerate  you 
have  to  have  a  finding  that  this  person,  that  this  accused  person,  that 
he  is  either  dangerous  to  himself  or  dangerous  to  others.   ■ 

Now,  this  is  your  basic  rule  for  the  incarceration.  And  ultimately, 
if  you  follow  the  Constitutional  safeguards  as  laid  down  by  the 
Supreme  Court  in  this  area,  a  jury  would  have  to  ultimately  decide 
that  if  there  is  to  be  involuntary  hospitalization  or  involuntary  in- 
carceration. 

Xow,  I  am   prepared  to  answer  any  specific  questions  that    I 
members  of  the  committee  might  put  to  me  in  regard  to  the  so-called 
amendments  we  are  suggesting-. 

Senator  Hruska.  Is  this  statement  a  joint  statement  by  the  th 
of  you  ? 

Mr.  Magee.  I  have  reviewed  the  statement  and  I  join  in  it.  ye-. 

Senator  Hruska.  It  refers  to  the  unconstitutionality  of  3-11C5. 
"Would  you  like  to  elaborate  on  that  a  little  bit.  Mr.  Magee? 

Mr.  Magee.  Yes,  sir.  When  you  get  into  3 — well,  let  me  see. 
Into 

Senator  Hruska.  I  said  3-11C5.  It  is  found  on  page  6  of  the  state- 
ment. 

Mr.  Magee.  Let  me  find  the  exact  wording. 

Yes,  sir.  The  difficulty  was  basically  that  if  the  insanity 
defense  is  interposed  and  then  procedures  are  provided  for  a  panel 
to  examine  this  defendant,  if  the  defendant  doesn't  agree  to  this, 
the  court  removes  the  insanity  defense  from  the  case  altogether  ami 
we  don't  think  that  this  is  the  proper  approach  to  this  subject  be- 
cause in  the  first  place,  referrals  to  panels  always  places  on  the  panel 
an  aura  of  being  an  arm  of  the  court  rather  than  just  disinterested 
psychiatrists  examining  a  patient.  And  to  have  the  right  to  the  in- 
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sanity  defense  taken  away  because  of  this  panel  procedure  wc 
just  feel  it  raises  very  serious  constitutional  questions  because  the 
insanity  defense  is  protected  by  the  legal  process.  It  is  protected  by 
the  process  of  law  and  to  abolish  it,  it  would  require  in  the  opinion 
of  many  in  the  cases  that  have  been  cited,  a  constitutional  amend- 
ment. 

Two  cases  have  held  this  to  be  so;  that  to  abolish  this  defense 
would  require  constitutional  amendments  and  that  is  the  Strawback 
case  in  Washington  and  the  Sinclair  case  in  Mississippi. 

Senator  Hruska.  Is  that  a  panel  case? 

Mr.  Magee.  No.  this  is  a  case  where  they  were  referring  the  issue 
to  a  commission  rather  than  to  a  jury,  which  is  what  is  being  done 
here. 

Senator  Hruska.  For  what  ? 

Mr.  Magee.  For  the  determination  of  defense. 

Senator  Hruska.  For  a  decision? 

Mr.  Magee.  Yes,  sir. 

Senator  Hruska.  A  decision  as  to  the  merits  of  the  case. 

Mr.  Magee.  Whether  or  not  it  should  be  a  defense  and  they  refer- 
red this  case  to  a  commission  to  be  adjudicated  rather  than  to  a 
jury  trial.  And  the  court  in  that  case  held  that  if  this  type  of  com- 
mission procedure  were  to  be  adopted,  it  would  have  to  be  established 
by  a  constitutional  amendment;  that  on  the  issue  of  insanity,  a  de- 
fendant is  entitled  to  a  jury  trial  before  his  liberty  is  to  be  taken 
from  him  either  in  a  hospital  situation  or  in  a  jail  situation. 

So  this  is  a  real  problem.  Xow  when  you  look  at  11C5,  you  see 
that  there  is  no  preservation  of  any  right  to  jury  trial  here.  And 
we  feel,  for  example,  taking  your  District  of  Columbia  procedure, 
you  are  referred  to  a  Board  of  Mental  Health.  You  get  reports  on 
the  civil  commitment  side,  but  if  the  defendant  objects  to  this,  he 
is  entitled  to  the  right  of  a  jury  trial  before  he  is  incarcerated  in  a 
hospital  against  his  will.  And  the  reason  for  this  is  years  and  years 
ago  in  an  ancient  case,  the  Supreme  Court  held  that  to  take  away 
the  liberty  of  a  person  under  due  process  requires  a  jury  trial.  It  is 
a  deprivation  of  liberty. 

Senator  Hruska.  Well,  now,  how  else  can  the  government  get  at 
the  issue  of  insanity?  What  alternative  is  there? 

Mr.  Magee.  The  civil  alternative  of  having  the  defendant  examined 
bv  doctors  of  their  choice  and  letting  them  bring  them  in  as  their 
witnesses. 

Senator  Hruska.  Well,  what  about  the  government? 

Mr.  Magee.  I  am  talking  about  the  government. 

Senator  Hruska.  Oh,  of  the  government's  choice? 

Mr.  Magee.  Yes,  letting  the  government  do  that  in  every  civil 
case  today. 

Senator  Hruska.  And  when  that  is  done  ? 

Mr.  Magee.  When  that  is  done,  they  bring  those  witnesses  in  and 
it  is  tried  before  a  jury  or  you  would  have  to  try  that  issue  to  the 
jury  under  the  civil  commitments  procedures  if  you  are  going  to 
commit  this  man  before  trial. 

Senator  Hruska.  Is  it  your  understanding  that  the  report  called 
for  in  o-HC5  is  a  total  and  final  determination  of  the  issue  of  in- 
sanitv  I 
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Mr.  Magee.  No,  sir.  It  is  not  but  it  takes  that  defense  away  from 
the  defendant  if  he  doesn't  submit  to  the  panel. 

Senator  Hrtjska.  Why  does  it  take  away  the  insanity  defense  from 
the  report  of  an  individual  practitioner?  In  other  words,  a  psychia- 
trist or  a  physician  is  called  and  he  examines  on  behalf  of  the  gov- 
ernment and  then  he  submits  and  makes  his  testimony  and  submits 
himself  to  cross  examination.  The  jury  hears  him  and  the  judge 
hears  him  and  they  make  the  decision. 

Now  what  I  am  trying  to  get  at  is  how  different  is  that  from  the 
report  of  the  panel,  which  likewise  is  subjected  or  can  be  if  they 
wish,  to  cross  examination  and  to  testify? 

IS  It-.  Magee.  Time,  but  the  minute  it  is  made  known  that  this  is  a 
panel  appointed  by  the  court  to  make  this  type  of  report  back  to 
the  court,  this  gives  that  panel  an  aura  of  greater  responsibility  than 
if  they  were  just  retained  by  the  prosecution  on  this  issue  to  examine 
the  patient. 

Senator  Hrtjska.  I  see.  That  is  the  difference. 

Mr.  Magee.  This  is  the  difference.  And  as  a  practical  matter,  we 
have  panels  in  civil  cases  set  up  in  some  fashion  historically  and 
this  gives  us  a  problem.  This  gives  us  a  problem  because  the  prose- 
cution should  have  the  right  to  their  examination.  Let  them  hire 
their  psychiatrist  and  let  him  examine  him  and  let  him  come  to  the 
court  and  testify. 

Senator  Hrtjska.  I  understand  that.  I  don't  know  whether  I  am 
going  to  agree  with  you  or  not,  but  I  understand  your  point. 

Mr.  Magee.  Yes.  sir.  And  the  failure  to  go  to  a  panel  and  then  to 
have  the  defense  lifted  out  of  the  case,  well,  we  believe  poses  a  very 
serious  constitutional  problem. 

Senator  Hrtjska.  And  your  recommendation  would  be  that  section 
be  deleted,  is  that  correct  ? 

Mr.  Magee.  Yes,  sir.  And  that  the  defense  be  given. 

Senator  Hrtjska.  Oh,  I  see  it  now.  You  recommended  to  have 
3-11C5  deleted? 

Mr.  Magee.  Oh,  here  is  the  reference.  Our  position  is  that  once 
this  plea  of  insanity  has  been  issued,  the  Government  should  be  per- 
mitted to  refer  the  defendant  to  a  person  or  persons  of  his  own  selec- 
tion for  purposes  of  psychiatric  examination  at  which  the  defend- 
ant's counsel  shall  have  the  right  to  be  present. 

This  is  my  suggestion  as  to  how  this  would  be  handled. 

Now.  we  are  running  into  a  similar  problem,  for  example,  on  the 
civil  side.  Take  a  person  who  for  some  reason  or  another  on  the  civil 
side  has  a  Government  position  and  theoretically  has  a  psychiatric 
problem  and  he  is  going  to  be  removed  from  his  office  just  on  an 
opinion  by  a  psychiatrist,  who  is  on  the  staff  and  pay  of  the  Govern- 
ment. Xow.  the  American  Psychiatric  Association  has  taken  a  posi- 
tion that  this  shouldn't  be  handled  in  this  fashion;  that  this  should 
be  determined  by  independent  psychiatrists,  not  employed  by  the 
Government  a?id  under  no  obligation  to  the  Government. 

As  a  practical  matter,  I  had  a  lot  of  experience  in  this  field  the 
way  you  bring  in  certain  people  who  are  always  testifying  for  the 
Government.  We  have  one  doctor  in  New  York  Citv  who  testified  58 
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times  on  the  ability  to  stand  trial  for  the  Government  and  in  all 
of  those  cases  he  held  that  the  defendant  was  able  to  stand  trial. 

So  we  think  it  should  be  independent  and  each  side  should  have- 
the  right  to  develop  its  own  independent  psychiatric  testing  without 
panel. 

Senator  Hrttska.  Well,  of  course,  in  S.  1  the  issue  of  the  mental 
competency  of  the  defendant  to  stand  trial  is  entrusted  to  the  court. 
Do  you  contend  that  that  also  is  unconstitutional? 

Mr.  Magee.  We  don't  contend  that. 

Senator  Hrttska.  The  panel  then  submits  to  the  court  its  condisera- 
tion  and  not  to  the  jury? 

Mr.  Magee.  That  is  correct.  But  the  issue  of  insanity  will  go  to 
the  jury  before  this  man  is  incarcerated  and  it  will  be  tried  in  that 
case  on  the  merits. 

The  only  question  then  is  whether  he  can  stand  trial  or  not. 

Senator  Hruska.  As  I  understand  it.  the  panel  is  called  by  the 
judge  for  his  edification  in  determining  the  issue  of  the  defendant's 
competencv.  It  does  not  go  to  the  jury.  Isn't  that  the  purport  of 
Section  3-11C5  ? 

Mr.  Magee.  Well,  look  at  (b)  : 

The  court  shall  obtain  a  report  of  the  findings  and  results  of  the  examination- 
and  shall  designate  a  member  of  the  panel  to  testify  at  the  trial  at  the  request 
of  the  court. 

Senator  Hruska.  Where  do  you  see  that? 

Mr.  Magee.  At  page  194,  subsection  (b). 

]\lr.  Foster.  Senator,  if  you  please,  I  think  we  are  confusing  com- 
mitment procedures  and  the  right  to  a  jury  trial  on  commitment, 
that  we  are  confusing  that  with  the  competency  hearing  itself.  A 
competency  hearing  does  not  require  a  jury.  The  court  itself  may 
determine  the  competency.  But  if  we  are  talking  about  commitment 
to  a  mental  institution,  whether  run  by  the  corrections  department 
or  by  mental  hygiene  and  mental  health,  then  we  get  to  the  problem 
of  an  eventual  jury  trial. 

Senator  Hruska.  I  guess  I  did  skip  over.  I'm  sorry. 

Mr.  Foster.  And  we  get  into  equal  protection  problems  because- 
in  the  case  of  a  civil  commitment,  it  is  almost  uniform  across  the 
country. 

Senator  Hruska.  You  are  right.  I  skipped  over  a  page. 

Now,  going  over  to  3-11C8,  page  7  of  your  report,  the  statement 
says: 

We  have  been  advised  by  Counsel  that  this  paragraph  also  is  unconstitutional 
because  it  provides  for  the  involuntary  commitment  or  involuntary  hospitali- 
zation without  the  right  of  the  defendant  to  have  such  issues  determined  by 
the  jury. 

And  that  is  the  point  to  which  you  referred? 

Mr.  Magee.  Yes,  sir.  as  the  professor  pointed,  out,  Mr.  Chairman. 

Senator  Hruska.  That  ties  in  together? 

Mr.  Magee.  Yes,  sir. 

Senator  Hruska.  Well.  I  have  no  further  questions. 

Mr.  Summitt,  do  you  have  any  questions? 
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Tf  there  should  be  further  questions  that  we  would  encounter,  may 
avc  address  a  letter  to  the  three  of  you  and  get  a  reply  iu  writing  on 
specific  points? 

Mr.  Magee.  Yes. 

Senator  lh;i  ska.  The  reply  would  be  helpful. 

Dr.  Portnow.  Certainly,  and  on  behalf  of  the  Ameriean  Psy- 
chiatric Association,  we  would  like  to  thank  you  and  the  Committee 
for  hearing  us  out. 

Senator  Hruska.  Fine. 

[The  statement  of  Dr.  Portnow  in  full  follows:] 

Testimony  Submitted  ox  Behalf  of  the  American  Psychiatric  Association 
by  Stanley  L.  Portnow,  M.D.,  Chairman.  Committee  on  Psychiatry  and 
mi:  Law,  American  Psychiatric  Association;  Warren  E.  Magee,  Legal 
Counsel,  American  Psychiatric  Association;  and  Henry  Foster,  Jr., 
Professor  of  Law.  New  York  University  School  of  Law,  New  York  City 

My  name  is  Stanley  L.  Portnow.  I  am  a  practicing  physician  specializing  in 
psychiatry,  Psychiatry  is  the  specialty  in  medicine  which  concerns  itself  with 
the  detection,  diagnosis,  treatment,  prevention  and  follow-up  care  of  mental 
diseases  and  defects.  I  am  Chairman  of  the  Committee  on  Psychiatry  and  the 
Law  of  the  American  Psychiatric  Association.  The  American  Psychiatric  Asso- 
ciation lias  nearly  21,000  members  who  specialize  in  the  diagnosis,  care  and 
treatment  of  the  mentally  ill.  This  Association  and  its  members  are  concerned 
about  the  provisions  of  Senate  Bills  1  and  1400  as  presently  drafted  and  if 
these  bills  are  not  amended  opposes  the  enactment  of  either  of  them  into  law. 
If  the  Congress,  however,  determines  to  enact  this  type  of  legislation,  then 
the  American  Psychiatric  Association  strongly  opposes  the  enactment  of  Senate 
Bill  1400  and  recommends  the  enactment  of  Senate  Bill  1  if  amended  in  accord- 
ance with  certain  recommendations. 

Before  discussing  our  suggested  amendments  to  Senate  Bill  1,  I  want  to 
outline  briefly  the  historical  development  of  the  insanity  defense. 

The  principle  that  an  insane  person  cannot  be  tried  or  convicted  of  a  crime 
has  been  embedded  in  the  law  of  English-speaking  people  for  over  two  hundred 
years.  In  1765  Blackstone  in  his  Commentaries  restated  this  ancient  principle. 
In  1847  in  Freeman  v.  People,  Denio  9,  47  Am.  Dec.  216,  the  New  York  Court 
confirmed  this  principle  and  stated: 

"The  most  distinguished  writers  on  criminal  jurisprudence  concur  in  these 
humane  views  and  all  agree  that  no  person  in  the  state  of  insanity  should  ever 
be  pnl   upon  his  trial." 

The  principle  is  now  established  under  Anglo-American  systems  of  law  that 
an.  insane  person  is  not  punished  for  an  act  committed  while  insane.  The  basic 
premise  for  this  rule  is  that  where  an  alleged  criminal  lacks  the  ability  to 
formulate  a  criminal  intent,  because  of  his  mental  illness,  that  mental  illness 
is  a  defense  and  such  a  person  cannot  be  convicted  of  the  criminal  act.  Courts, 
in  applying  this  principle,  have  endeavored  to  formulate  standards  of  legal 
sanity  and  have  relied  upon  medical  comparison  and  evaluation  of  the  type 
and  the  degree  of  the  mental  infirmity  which  has  afflicted  the  accused  person. 
This  standard  has  not  always  been  the  same.  In  the  middle  of  the  Nineteenth 
Century  (1843),  the  English  House  of  Lords  formulated  rules  of  criminal 
responsibility  in  England  (  M'Naghten  8  Eng  Rep.  718[1S43]).  The  Judges 
adopted  the  rule  which  permitted  acquittal  only  when  it  was  established  that 
at  the  time  of  the  committing  of  the  act.  the  party  accused  was  laboring  under 
such  a  defect  of  reason  from  disease  of  the  mind  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or.  if  he  did  know  it.  be  did  not  know- 
he  was  doing  what  was  wrong.  This  rule  is  sometimes  called  the  "Right-Wrong 
Test"  and  is  connected  with  the  name.  Bt'Nagnten.  The  rule  has  been  criticized 
:i>  being  too  restrictive  and  inhumane.  Notwithstanding  these  criticisms,  the 
so-called  M'Naghten  Rule  was  the  standard  by  which  insanity  defenses  in 
criminal  cases  was  measured  for  over  one  hundred  years  in  England  and 
America. 


7015 

In  some  American  jurisdictions  there  arose  and  was  applied  the  irresistible 
impulse  doctrine.  This  doctrine  states  that  the  accused,  even  though  he  knew 
the  nature  and  quality  of  his  act  and  that  it  was  wrong,  if  the  accused  was 
compelled  to  the  performance  of  the  act  by  an  impulse  which  he  was  unable  to 
control  because  of  a  disease  of  t lie  mind,  that  defendant  is  to  be  found  not 
guilty  by  reason  of  insanity.  Some  doubt  has  been  cast  on  this  defense  on 
scientific  bases. 

In  1954,  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  decided  the  case  of  Durham  v.  United  States,  94  U.S.  App.  D.C.  228. 
214  F.2d  862  (1954).  In  that  case,  the  Court  broadened  the  M'Naghten  Rule  as 
a  test  and  held  (pp.  241,  875)  :  "*  *  *  An  accused  is  not  criminally  responsible 
if  his  unlawful  act  was  the  product  of  mental  disease  or  mental  defect." 

Durham  moved  away  from  the  defendant's  knowledge  of  right  and  wrong 
over  to  the  causative  link  between  mental  illness  and  the  performance  of  the 
criminal  act. 

In  Carter  v.  United  States,  102  U.S.  App.D.C.  227,  252  F.2d  608  (1957),  this 
same  Court  explained  tbat  the  jury  must  be  informed  on  the  facts  with  partic- 
ularity involving  mental  "disease"  or  mental  illness  and  held  (pp.  227,  617) 
that  the  defense  of  insanity  requires  that  the  act  by  a  "product  of"  a  disease, 
which  means  that  the  accused  would  not  have  committed  the  act  he  did  commit 
if  he  had  not  been  diseased  as  he  was  at  the  time  of  the  alleged  crime.  Carter 
further  announced  the  rule  on  the  admissibility  of  expert  psychiatric  testimony 
relating  the  criminal  act  to  the  mental  disease  of  the  defendant.  Thus,  in  Cartt  r 
it  was  held  (p.  617)  : 

"The  problems  of  the  law  in  these  cases  are  whether  a  person  who  has  com- 
mitted a  specific  criminal  act — murder,  assault,  arson,  or  what  not — was  suffer- 
ing from  a  mental  disease,  that  is.  from  a  medically  recognized  illness  of  the 
mind ;  whether  there  was  a  relationship  between  that  specific  disease  and  the 
specific  alleged  criminal  act ;  and  whether  that  relationship  was  such  as  to 
justify  a  reasonable  inference  that  the  accused  would  not  have  committed  the 
act  if  he  had  not  had  the  disease.  The  law  wants  from  the  medical  experts 
medical  diagnostic  testimony  as  to  a  mental  illness,  if  any,  and  expert  medical 
opinion  as  to  the  relationship,  if  any,  between  the  disease  and  the  act  of  which 
the  prisoner  is  accused.  The  conclusions,  the  inferences,  from  the  facts  are  for 
the  trier  of  the  facts." 

In  MeDonald  v.  United  States,  114  U.S.  App.  D.C.  120,  312  F.  2d  S47  (1962) 
the  same  Court  defined  (p.  851)  "mental  disease  or  defect"  to  include  "any 
abnormal  condition  of  the  mind  which  substantially  affects  mental  or  emotional 
processes  and  substantially  impairs  behavior  controls." 

The  American  Law  Institute  is  an  arm  of  the  legal  profession.  The  American 
Law  Institute  drafts  model  codes  for  the  purpose  of  improving  the  quality  of 
American  law,  clarifying  it,  with  the  hope  of  achieving  some  uniformity  in 
law.  In  1962,  the  American  Law  Institute  published  its  Model  Penal  Code. 
Sec.  4.01  of  that  Code  provides  as  follows : 

"A  person  is  not  responsible  for  criminal  conduct  if  at  the  time  of  such 
conduct  as  a  result  of  mental  disease  or  defect  he  lacked  substantial  capacity 
either  to  appreciate  the  wrongfulness  of  his  conduct  or  to  conform  his  conduct 
to  the  requirements  of  law." 

In  United  states  v.  Freeman.  357  F.  2d  606  (C.A.  2,  1966),  the  Court  of 
Appeals  reviewed  the  M'Xafihten  and  Durham  Rules,  pointed  out  certain  prob- 
lems arising  from  these  Rules  and  announced  that  Section  4.01  of  the  Model 
Penal  Code  of  the  American  Law  Institute  would  be  the  standard  of  criminal 
responsibility  in  the  Second  Circuit.  The  Court  of  Appeals  in  Freeman  held 
(pp.  622-623)  : 

"Nine  long  years  of  research,  exploration  and  consideration  culminated  in 
the  definitive  version  of  Section  4.01,  which  was  finally  adopted  by  the  Institute 
in  1962. 

"Section  4.01  provides  that  'A  person  is  not  responsible  for  criminal  conduct 
if  at  the  time  of  such  conduct  as  a  result  of  mental  disease  or  defect  he  lacks 
Substantial  capacity  either  to  appreciate  the  wrongfulness  of  his  conduct  or  to 
conform  his  conduct  to  the  requirements  of  law.'  For  reasons  which  will  be 
more  fully  set  forth,  we  believe  this  test  to  be  the  soundest  yet  formulated  and 
we  accordingly  adopt  it  as  the  standard  of  criminal  responsibility  in  the  Courts 
of  this  Circuit. 
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"The  gravamen  of  the  objections  of  the  M'Naghten  Rules  is  that  they  are  not 
in  harmony  with  modern  medical  science  which,  as  we  have  said,  is  opposed 
to  any  concept  which  divides  the  mind  into  separate  compartments — the  intel- 
lect, the  emotions  and  the  will.  The  Model  Penal  Code  formulation  views  the 
mind  as  a  unified  entity  and  recognizes  that  mental  disease  or  defect  may  im- 
pair its  functioning  in  numerous  ways.  The  rule,  moreover,  reflects  awareness 
that  from  the  perspective  of  psychiatry  absolutes  are  ephemeral  and  gradations 
are  inevitable.  By  employing  the  telling  word  'substantial'  to  modify  'incapac- 
ity.' the  rule  emphasizes  that  'any'  incapacity  is  not  sufficient  to  justify  avoid- 
ance of  criminal  responsibility  but  that  'total'  incapacity  is  also  unnecessary. 
The  choice  of  the  word  'appreciate,'  rather  than  'know'  in  the  first  branch  of 
i  he  test  also  is  significant ;  mere  intellectual  awareness  that  conduct  is  wrong- 
ful, when  divorced  from  appreciation  or  understanding  of  the  moral  or  legal 
import  of  behavior,  can  have  little  significance." 

The  problem  with  the  M'Naghten  Rule  is  that  it  was  not  in  harmony  with 
modern  medical  science.  The  application  of  the  Durham-McDonald  Rule,  which 
did  sweep  away  the  disadvantages  of  the  M'Naghten  Rule,  pointed  out  defi- 
ciencies in  that  rule,  the  most  significant  being  that  Durham  failed  to  give  the 
fact-finder  any  standard  by  which  to  measure  the  competency  of  the  accused. 
McDonald  endeavored  to  supply  this  deficiency  by  defining  a  mental  disease  or 
•defect.  This  definition,  however,  has  not  answered  the  problems  of  the  jury. 
As  a  result,  the  American  Law  Institute  adopted  Section  4.01. 

In  the  case  of  United  States  of  America  v.  Brawner,  Appeal  No.  22714,  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit  on  June  23, 
1!»72  adopted  the  language  of  Section  4.01  of  the  American  Law  Institute  as 
the  definition  of  insanity  to  be  used  in  criminal  cases  tried  thereafter  in  the 
District  of  Columbia. 

Appended  to  this  statement  is  a  copy  of  Subchapter  C-Defenses  (pp.  32, 
190-197)  of  Senate  Bill  1  with  the  amendments  thereto  which  the  American 
Psychiatric  Association  strongly  recommends  be  adopted  before  this  Bill  is 
enacted  into  law. 

We  generally  agree  with  the  definitions  of  Intoxication  (section  3C1)  and 
of  a  Mental  Illness  or  Defect  (section  3C2)  as  presently  drafted.  We  have 
added  a  qualifying  statement  to  the  definition  of  intoxication  which  excepts 
intoxication  as  a  defense  when  it  was  induced  to  facilitate  the  commission  of 
the  offense.  The  definition  of  Mental  Disease  or  Defect  substantially  follows 
section  4.01  of  the  American  Law  Institute  which  w7as  adopted  in  the  Brawner 
case. 

We  have  also  added  a  qualifying  statement  to  the  insanity  defense  by  pro- 
viding that  a  mental  illness  or  defect  is  not  established  by  an  abnormality 
manifested  only  by  repeated  criminal  or  otherwise  anti-social  conduct. 

Regarding  Definition  of  Terms  (p.  190),  the  words  "and  appreciate"  relating 
to  the  character  and  consequence  of  the  proceedings  against  him  and  properly 
to  assist  in  his  defense  should  be  added  as  indicated. 

Regarding  section  3-11C1  (p.  190)  we  have  again  added  the  words  "and 
appreciate"  to  this  section. 

Regarding  section  3-11C2,  paragraph  (a)  we  have  amended  this  paragraph  to 
bar  the  use  of  psychiatrists  in  the  employ  of  the  United  States  or  any  agency 
thereof  on  the  panel  therein  provided  for. 

Regarding  paragraph  (b)  of  this  section  a  hearing  by  the  Court  should  only 
be  held  if  requested  by  the  defendant. 

Regarding  section  3-11C4  (p.  192)  we  oppose  the  enactment  of  this  para- 
graph and  have  recommended  a  substitute  paragraph  which  retains  to  the 
defendant  his  constitutional  right  to  have  an  involuntary  commitment  deter- 
mined in  accordance  with  due  process  of  law. 

Sub-paragraphs  (b)  and  (c)  of  this  paragraph  (3-11C4)  should  be  deleted 
since  their  provisions  would  be  adequately  covered  by  our  suggested 
amendments. 

We  recommend  that  section  3-11C5  be  deleted  because  we  have  been  advised 
by  counsel  that  this  paragraph  is  unconstitutional.  To  retain  this  paragraph 
as  drafted  would  destroy  the  defense  of  insanity.  We  have  substituted  a  para- 
graph which  permits  the  government,  once  a  plea  of  insanity  has  been  entered, 
to  have  the  defendant  examined  by  a  person  or  persons  of  the  government's 
choice  for  a  psychiatric  examination,  at  which  the  defendant's  counsel  has  the 
right  to  be  present. 
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Regarding  section  3-11CS  (p.  195)  we  have  been  advised  by  counsel  that 
this  paragraph  also  is  unconstitutional  because  it  provides  for  the  involuntary 
commitment  or  involuntary  hospitalization  without  the  right  of  the  defendant 
to  have  such  issues  determined  by  a  jury.  Accordingly,  subparagraph  (b) 
should  be  deleted  and  the  person  examined  under  this  paragraph  shall  be 
held  in  involuntary  custody  or  involuntary  hospitalization  only  pursuant  to  a 
civil  commitment  procedure,  including  the  right  to  have  these  issues  determined 
by  a  jury. 

Regarding  section  3-11C8  (p.  196)  (e),  we  have  been  advised  by  counsel 
thiir  ;is  presently  drawn  this  paragraph  is  unconstitutional  because  it  does 
not  afford  the  defendant  his  right  to  a  jury  trial.  Accordingly,  we  recommend 
a  paragraph  be  added  to  this  sub-section  (e)  preserving  the  defendant's  right 
to  a  jury  trial  as  indicated. 

Regarding  sub-paragraph  (g)  of  section  3-11C8,  the  American  Psychiatric 
Association  recommends  that  the  determination  for  continued  need  for  invol- 
untary detention  or  involuntary  hospitalization  should  be  made  at  least  once 
every  six  months  instead  of  yearly  by  the  Secretary  of  Health,  Education  and 
elude  the  release  in  accordance  with  state  law  of  a  person  who  has  been 
transferred  to  a  state  or  private  facility,  and  that  such  a  provision  be  added  to 
this  section. 

I  thank  the  Subcommittee  on  behalf  of  the  American  Psychiatric  Associa- 
tion and  its  members  for  the  invitation  and  the  privilege  of  appearing  here 
today  and  testifying  on  Senate  Bills  1  and  1400. 

I  am  accompanied  by  Professor  Henry  H.  Foster,  Jr.,  New  York  University 
School  of  Law,  who  is  legal  consultant  to  the  Committee  on  Psychiatry  and  the 
Law  of  the  American  Psychiatric  Association;  and  Warren  E.  Magee,  Esq., 
Legal  Counsel  for  the  American  Psychiatric  Association.  These  attorneys  are 
prepared  to  answer  any  legal  questions  which  any  member  or  members  of  this 
Subcommittee  desire  to  ask.  I  will  be  available  to  answer  questions  pertaining 
to  psychiatric  matters.  Thank  you. 


Matter  to  be  deleted  in  brackets ;  proposed  amendments  in  italic. 

"Subchapter  C. — Defenses 
"Sec. 

■"1-3CL  Intoxication. 

"1-302.  Mental  Illness  or  Defect. 

"1-3C3.  Execution  of  Public  Duty. 

"1-304.  Defense  of  Person  Property  or  Prevention  of  Criminal  Conduct. 

"1-3G5.  Ignorance  or  Mistake  of  Fact. 

"1-3C6.  Ignorance  or  Mistake  of  Law. 

"1-3C7.  Duress. 

"1-3G8.  Consent. 

"§  1-3C1.  Intoxication 

"(a)  Defense. — It  is  a  defense  that  when  a  defendant  engages  in  conduct 
which  would  otherwise  constitute  an  offense,  an  element  of  the  offense  is 
negated  as  a  result  of  intoxication,  except  when  the  intoxication  teas  induced 
to  facilitate  the  commission  of  the  particular  offense. 

"(b)   Definition. — As  used   in   this   section,   'intoxication'  means   a   disturb- 
ance of  mental  or  physical  capacities  resulting  from  the  introduction  of  alco- 
hol, drugs,  or  other  similar  substances  into  the  body. 
"§  1-3C2.  Mental  Illness  or  Defect 

"It  is  a  defense  that  when  a  defendant  engages  in  conduct  which  would 
oth<  rwise  constitute  an  offense,  as  a  result  of  mental  illness  or  defect  he  lacks 
substantial  capacity  to  appreciate  the  character  of  his  conduct  or  to  control 
his  conduct.  -Mental  illness  or  defect'  [does]  is  not  [include]  established  by 
an  a!. normality  manifested  only  by  repeated  criminal  or  otherwise  antisocial 
conduct. 
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"Subchapter  C. — Mental  Incapacity 
"Sec. 

"3-11C1.  Definition  of  Terms. 

"5-1102.  Panel  and  Examination. 

"3-1108.  Determination  of  Competency  to  Stand  Trial. 

"3-11C4.  Pretrial   Commitment  of  Incompetent   Defendant. 

"3-110"i.  Determination  of  Defense  of  Mental  Illness  or  Defect. 

"3-1106.  Competency  of  offender. 

"3-11C7.  Disposition  of  Criminal  Charges. 

"8-1108.  Civil   Commitment. 

"§3-llCl.  Definition  of  Terms 

"As  used  in  this  subchapter,  unless  it  is  otherwise  provided  or  a  different 
meaning  plainly  is  required : 

'•  ( 1 )  'competent'  means  mentally  competent  to  stand  trial.  A  person  is 
mentally  competent  to  stand  trial  if.  regardless  of  whether  he  is  suffering 
from  mental  illness  or  defect,  he  is  able  to  understand  and  appreciatt  the 
character  and  consequence  of  the  proceedings  against  him  and  properly  to 
assist  in  his  defense ; 

"(2)   'court'  means  district  court  of  the  United  States; 
"(3)   'incompetent'  means  mentally  incompetent  to  stand  trial.  A  person 
is  mentally  incompetent  to  stand  trial  if  he  is  unable  to  understand  and 
appreciate  the  character  and  consequences  of  the  proceedings  against  him 
or  properly  to  assist  in  his  own  defense; 
"(4)   'likelihood  of  serious  harm'  means: 

"(i)  a  substantial  risk  of  bodily  injury  to  the  person  himself  as 
manifested  by  evidence  of,  or  attempts  at,  suicide  or  serious  bodily 
injury ; 

"(ii)  a  substantial  risk  of  bodily  injury  to  other  persons  as  mani- 
fested by  evidence  of  homicidal  or  other  violent  behavior  or  evidence 
that  other  persons  are  placed  in  reasonable  fear  of  violent  behavior 
and  serious  bodily  injury  to  themselves;  or 

"(iii)  a  substantial  risk  of  physical  impairment  or  bodily  injury 
to  the  person  himself  as  manifested  by  evidence  that  such  person's 
judgment  is  so  affected  that  he  is  unable  to  protect  himself  in  the 
community  and  that  reasonable  provision  for  his  protection  is  not 
available  in  the  community; 
"(5)  'panel'  refers  to  the  panel  of  qualified  psychiatrists  created  under 
section  3-llC2(a)    (Designation  of  Panel)  :  and 

"(6)   'Secretary'  means  the  Secretary  of  Health,  Education,  and  Welfare. 

"§  3-11C2.  Panel  and  Examination 

"(a)  Designation  of  Panel. — The  district  court  for  each  judicial  district 
shall  designate  a  panel  of  qualified  psychiatrists  not  in  the  employ  of  the 
United  states  or  any  agency  thereof  to  conduct  each  psychiatric  examination 
requested  by  such  court  under  this  subchapter.  Members  of  the  panel  shall  be 
paid  for  their  services  by  the  Administrative  Office  of  the  United  States  Courts, 
except  that  where  an  examination  is  ordered  at  the  request  of  the  Department 
of  Justic  the  members  of  the  panel  shall  be  paid  by  the  Department. 

"lb)  PSYCHIATRIC  Examination. — In  all  cases  in  which  psychiatric  exami- 
nation or  examination  by  a  qualified  psychiatrist  is  required  by  this  subchap- 
ter, the  court  shall  refer  (he  person  to  be  examined  to  the  panel.  Such  ex 
nation  shall  be  conducted  as  expeditiously  as  possible  and  with  as  minimal 
a  restraint  upon  the  liberty  of  the  person  to  be  examined  as  is  consistent  with 
the  need  for  proper  examination.  If  the  panel  demonstrates  to  the  court  that 
it  is  necessary  to  have  such  person  officially  detained  in  a  hospital  or  other 
medical  facility  in  order  to  properly  complete  the  examination,  the  court  may 
after  a  hearing  if  requested  by  the  defendant  order  him  held  in  official  deten- 
tion in  such  hospital  or  facility.  For  these  purposes  the  hospital  facilities  of 
the  United  States.  Including  those  of  the  Public  Health  Service,  the  Veterans" 
Administration,  and  the  Department  of  Defense,  may  be  used. 

"id  Counsel.— A  person  shall  be  represented  by  counsel  at  all  judicial 
proceedings   under  this   subchapter. 

"(d  i  Compensation. — If  the  court  appoints  a  counsel  or  a  psychiatrist  for 
a  person  under  this  subchapter,  such  counsel  or  psychiatrist  shall  be  compen- 
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Bated  for  the  reasonable  value  of  his  services  in  an  amount  to  be  determined 
by  the  court.  If  such  person  is  an  indigent,  the  attorney  or  psychiatrist  shall 
lie  compensated  from  funds  appropriated  to  the  courts  of  the  United  States  for 
this  purpose. 

••£  3-11C3.  Determination  of  Competency  to   Stand  Trial 

"(a)  Referral  to  Panel. — If,  after  charge  by  either  complaint,  information, 
or  indictment,  and  prior  to  sentencing,  the  court  has  reasonable  cause  to 
believe  that  a  defendant  may  be  incompetent,  the  court  shall  refer  such  defend- 
ant to  the  panel  for  examination  as  to  competency  to  stand  trial,  unless  the 
defendant  objects.  If  the  defendant  objects,  the  court  shall  hold  a  preliminary 
proceeding  to  determine  whether  there  is  reasonable  cause  for  such  examina- 
tion. The  scope  of  an  examination  under  this  section  shall  be  limited  to  the 
defendant's  mental  competency  to  stand  trial. 

•'(b)  Report. — The  panel  shall  prepare  a  report  on  the  findings  and  results  of 
the  examination.  The  report  shall  state  the  medical  and  other  data  upon  which 
the  panel  bases  its  opinion.  The  report  shall  be  filed  with  the  court.  Copies  of 
the  report  shall  be  given  to  the  attorney  for  the  government  and  to  the  defend- 
ant or  his  counsel  not  later  than  15  days  after  the  defendant  was  referred  for 
examination. 

MO  Hearing. — Upon  receipt  of  the  report  and  due  notice  to  the  parties,  the 
court  shall  hold  a  hearing,  unless  the  report  indicates  that  the  defendant  is 
competent  and  the  defendant,  in  open  court,  signs  a  waiver.  At  such  hearing, 
the  report  shall  be  introduced,  other  evidence  as  to  the  defendant's  competency 
may  be  submitted  by  the  parties,  and  the  defendant  may  testify,  confront  ad- 
verse  witnesses,  and  present  evidence  as  to  his  competency.  On  the  basis  of 
the  evidence,  the  court  shall  make  a  finding  as  to  the  defendant's  competency 
to  stand  trial. 

"S  3-11C4.  Pretrial  Commitment  of  Incompetent  Defendant 

["(a)  General. — If  the  court  determines  that  a  defendant  is  incompetent  to 
stand  trial,  it  may  commit  him  to  official  detention  by  the  Secretary  for  such 
care  and  treatment  as  the  Secretary  deems  appropriate.  The  period  of  com- 
mitment shall  run  until  the  defendant  is  determined  by  the  court  to  be  com- 
petent, until  the  charges  are  disposed  of  under  section  3-11C7  (Disposition  of 
Criminal  Charges),  or  until  a  petition  has  been  filed  for  commitment  under 
ion  3-11C8  (Civil  Commitment),  whichever  occurs  first.  If  a  defendant  is 
found  incompetent,  the  court  shall  compute  the  date  of  the  expiration  of  the 
period  of  time  equal  to  the  maximum  term  of  imprisonment  which  he  would 
have  lid  to  serve,  if  he  had  been  convicted  of  the  most  serious  offense  with 
which  he  is  charged.  On  the  final  date  of  such  period,  the  court  shall  dismiss 
the  criminal  charges  against  such  defendant,  or  in  the  interest  of  justice  the 
court  may  dismiss  such  criminal  charges  earlier.  The  Secretary  may  tempo- 
rarily release  such  defendant  from  the  institution  to  which  he  is  committed 
under  this  section,  provided  that  notice  is  sent  to  the  court  and  to  the  attorney 
for  the  government  in  the  district  in  which  proceedings  were  held  under  sec- 
tion 3-11C3  (Determination  of  Competency  to  Stand  Trial).  If  the  attorney 
for  the  government  objects  to  such  temporary  release,  the  court  shall  authorize 
such  temporary  release  upon  a  finding  that  there  is  a  reasonable  assurance 
that  the  defendant  will  not  flee  or  present  a  likelihood  of  serious  harm.] 

"(a)  General. — //  the  court  determines  that  a  defendant  is  incompetent  to 
stand  trial,  he  shall  he  released  on  the  same,  basis  as  any  other  person  await- 
ing  trial  or  under  such  hand  as  is  in  force  at  that  time  or  he  may  voluntarily 
acc&pt  care  and  treatment  on  an  inpatient  or  outpatient  basis  as  the  Secretary 
deems  appropriate,  and  should  the  Secretary  determine  that  he  should  be 
treated  on  an  involuntary  basis,  then  the  defendant  may  only  be  committed  in 
in  accordance  with  the  procedures  set  forth  under  Section  C-11G8  (Civil  Com- 
mitment Procedure)* 

["(b)  Petition. — Whenever  a  person  committed  under  subsection  (a)  recov- 
ers his  competency,  or  not  later  than  one  year  after  the  determination  that 
he  was  incompetent,  the  Secretary  shall  petition  the  court  for  a  hearing  to 
determine  his  present  competency  to  stand  trial.  A  medical  report  on  the  con- 
dition of  the  person  shall  lie  attached  to  such  petition.  If  the  report  indicates 
that  he  remains  incompetent,  a  prognosis  regarding  the  likelihood  of  his 
regaining  his  competency  within  a  reasonable  time  shall  be  included  in  the 
report.] 
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["(e)  Hearing. — Upon  the  receipt  of  a  petition  under  subsection  (b)  and 
due  notice  to  the  parties,  the  court  shall  hold  a  hearing.  At  such  hearing,  the 
defendant  may  testify,  confront  adverse  witnesses,  and  present  evidence  as  to 
his  competency  and  prognosis.  The  court  may  grant  any  necessary  or  reason- 
able continuance  of  such  hearing  for  good  cause  shown  in  open  court,  the 
attorney  for  the  government  and  the  defendant  or  his  counsel  being  present. 
on  i  he  basis  of  the  evidence,  the  court  shall  make  a  finding  as  to  the  defend- 
ant's eomptency  to  stand  trial  and,  if  he  is  found  incompetent,  as  to  whether 
he  is  likely  to  regain  competency  within  a  reasonable  time.  If  the  court  finds 
that  the  defendant  is  competent,  it  shall  enter  an  order  to  that  effect  and 
cause  him  to  he  released  from  official  detention  by  the  Secretary.  If  the  court 
finds  that  the  defendant  is  incompetent,  it  may  order  a  continuation  of  official 
detention  or,  if  it  finds  that  he  is  incompetent  and  not  likely  to  regain  compe- 
tency within  a  reasonable  time,  it  shall  order  the  defendant  released  from 
official  detention  and  the  pending  charges  dismissed  unless  the  Secretary, 
within  60  days,  files  a  petition  for  civil  commitment  under  section  3-11C8 
i  Civil  Commitment).  Upon  the  tiling  of  a  petition  under  that  section,  the  court 
shall  dismiss  the  pending  charges.] 

"§  3-11C5.  Determination  of  Defense  of  Mental  Illness  or  Defect 

Referral  to  Panel  and  Report.  It  is  acknowledged  that  the  government, 
once  a  plea  of  insanity  has  been  entered,  should  be  permitted  to  refer  the 
defendant  to  a  person  or  persons  of  its  own  selection  for  purposes  of  psychi- 
atric examination,  at  which  the  defendant's  counsel  shall  have  the  right  to  be 
present. 

L"(a)  Referral  to  Panel.- — Whenever,  after  charge  by  either  complaint, 
information,  or  indictment,  and  prior  to  verdict,  the  defendant  or  his  counsel 
gives  notice  of  intention  to  introduce  evidence  to  support  a  defense  under  sec- 
tion 1-3C2  (Mental  Illness  or  Defect)  or.  the  attorney  for  the  government 
demonstrates  that  the  mental  condition  of  the  defendant  at  the  time  of  the 
alleged  offense  can  reasonably  be  expected  to  be  at  issue  at  trial,  the  court 
shall  refer  such  defendant  to  the  panel  for  examination  as  to  his  mental  con- 
dition at  the  time  of  the  alleged  offense,  unless  the  defendant  objects.  If  the 
defendant  objects,  the  court  shall  issue  an  order  prohibiting  the  introduction 
at  trail  of  any  evidence  to  support  a  defense  under  section  1-3C2  (Mental 
Illness  or  Defect).  The  scope  of  an  examination  under  this  section  shall  be- 
the  mental  condition  of  the  defendant  at  the  time  of  the  alleged  offense  and 
shall  include  the  factors  necessary  to  a  defense  under  section  1-3C2  (Mental 
Illness  or  Defect). 

["(b)  Report. — The  panel  shall  prepare  a  report  on  the  findings  and  results 
of  the  examination  and  shall  designate  a  member  of  the  panel  to  testify  at 
trial  at  the  request  of  the  court.  The  report  shall  state  the  medical  and  other 
data  upon  which  the  panel  bases  its  opinion.  The  report  shall  be  filed  with 
the  court.  Copies  of  the  report  shall  be  given  to  the  attorney  for  the  govern- 
ment and  to  the  defendant  or  his  counsel  as  soon  as  possible,  but  in  no  event 
more  than  15  days  after  entry  of  the  order  for  examination.] 

"(c)  Separate  Examination. — In  no  case  shall  an  examination  of  the  de- 
fendant under  this  section  and  an  examination  under  section  .'!  11C3  (Deter- 
mination of  Competency  to  Stand  Trial)  be  conducted  by  the  same  psychiatrist. 

"§  3-11C6.  Competency  of  Offender 

"Whenever  a  psychiatrist  and  at  least  one  other  physician  conclude  that 
there  is  probable  cause  to  believe  that  an  offender  was  mentally  incompetent 
at  the  time  of  his  trial  and  the  issue  of  mental  competency  was  not  raised 
during  such  trial  and  either  a  hearing  held  and  a  determination  made  or  a 
written  waiver  signed  under  section  3— 1103(c)  (Hearing),  and  the  Attorney 
General  concurs,  the  medical  report  and  notice  of  the  concurrence  of  the 
Attorney  General  shall  be  forwarded  to  the  court  in  which  the  offender  was 
convicted.  Upon  receipt  of  such  documents,  the  court  shall  hold  a  hearing  to 
determine  the  mental  competency  of  such  person  at  the  time  of  his  trial  in 
accordance  with  the  provisions  of  section  3-llC3(c)  (Hearing).  At  the  hearing 
such  documents  shall  be  prima  facie  evidence  of  the  facts  and  conclusions 
cert i tied.  If  the  court  finds  that  the  offender  was  mentally  incompetent  at  the 
time  of  his  trial,  the  court  shall  vacate  the  judgment  of  conviction  and  grant. 
a  new  trial. 
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"§  3-11C7.  Disposition  of  Criminal  Charges 

"Nothing  in  this  subchapter  precludes  the  court  from  disposing  of  the  crimi- 
nal charges  pending  against  a  defendant,  at  any  time,  upon  motion  of  the  de- 
fendant or  the  attorney  for  the  government  or  upon  its  own  motion,  if  the 
factual  and  legal  issues  involved  can  be  resolved  without  regard  to  the  mental 
condition  of  the  defendant. 

"§  3-11C8.  Civil  Commitment 

"(a)   General.— Any  person  who: 

"(1)  is  in  official  detention  under  section  3-11C4  (Pretrial  Commitment 
of  Incompetent  Defendant)  and  who  has  been  determined  to  be  unlikely 
to  regain  competency  within  a  reasonable  time  shall  be  examined  by  the 
Secretary  to  determine  whether,  by  reason  of  mental  illness  or  defect, 
failure  to  hospitalize  would  create  a  likelihood  of  serious  harm.  If  such 
defendant  refuses  to  submit  to  an  examination,  the  Secretary  shall  peti- 
tion the  court  for  an  order  for  such  examination  ; 

"(2)  is  in  official  detention  under  a  sentence  which  is  to  expire  and  who,, 
in  the  opinion  of  the  Attorney  General,  wrould  create  a  likelihood  of  serious 
harm  by  reason  of  mental  illness  or  defect  unless  hospitalized  shall,  upon 
the  request  of  the  Attorney  General,  be  examined  by  the  Secretary.  Such 
examination  shall  be  held  at  least  90  days  prior  to  the  date  of  the 
offender's  mandatory  release  from  official  detention ;  or 

"(3)   is  acquitted  under  section  1-3C2    (Mental  Illness  or  Defect)    and 
who,  in  the  opinion  of  the  attorney  for  the  government  or  the  court,  would 
create  a  likelihood  of  serious  harm  by  reason  of  mental  illness  or  defect 
unless  hospitalized  shall,  upon  the  request  of  the  attorney  for  the  govern- 
ment or  the  court,  be  examined  by  the  Secretary. 
["(b)   Detention   Pending  Proceedings. — A  person  examined  under  subsec- 
tion  (a)   may  be  held  in  official  detention  pending  the  disposition  of  proceed- 
ings under  this  section.] 

"(&)  No  person  examined  under  subsection  (a)  may  be  held  in  involuntary 
official  detention  or  be  involuntarily  hospitalized  in  any  appropriate  facility 
until  these  issues  are  determined  by  jury  trial. 

"(c)  Petition. — If,  after  an  examination  under  subsection  (a),  the  Secre- 
tary finds  that  failure  to  hospitalize  a  person  would  create  a  likelihood  of 
serious  harm  by  reason  of  mental  illness  or  defect,  he  shall  petition  the  court 
for  a  civil  commitment  of  the  person.  The  court  shal  give  notice  of  the  petition 
to  the  person  and  his  counsel  and  may  appoint  a  guardian  ad  litem  for  such 
person.  If  the  examination  is  conducted  under  subsection  (a)(1)  or  (a)(3), 
the  petition  of  the  Secretary,  shall  be  filed  with  the  court  for  the  judicial 
district  in  which  the  criminal  charges  were  brought.  If  the  examination  is 
conducted  under  subsection  (a)(2),  the  petition  shall  be  filed  with  the  court 
for  the  judicial  district  in  which  the  examination  is  held. 

"(d)  Referral  to  Panel. — As  soon  as  practicable  after  notice  is  given  of  the 
petition,  the  court  shall  refer  such  person  to  the  panel  for  examination.  If  the 
person  is  unable  to  provide  his  own  psychiatrist,  the  court  may,  upon  its  own 
motion  or  upon  the  request  of  counsel,  appoint  an  additional  psychiatrist  to 
conduct  a  separate  examination.  The  report  of  examination  shall  be  submitted 
to  the  court,  the  Secretary,  and  counsel  for  the  person  not  later  than  15  days 
after  the  person  was  referred  for  examination. 

"(e)  Hearing. — If  the  report  of  the  panel  states  that  failure  to  hospitalize 
the  person  would  not  create  a  likelihood  of  serious  harm  by  reason  of  mental 
illness  or  defect,  the  court  may  terminate  the  proceedings  and  dismiss  the 
petition.  If  the  proceedings  are  not  terminated,  the  court  shall  schedule  a 
hearing  which  shall  be  held  not  more  than  30  days  after  the  receipt  of  the 
panel  report,  except  that  the  court  may  set  a  later  date  upon  a  showing  of 
good  cause.  The  court  shall  give  notice  of  the  hearing  to  the  person,  his  counsel, 
the  attorney  for  the  government,  and  the  Secretary,  and  shall  afford  them  an 
opportunity  to  testify,  present  evidence,  and  confront  adverse  witnesses ;  the 
court  shall  not  be  bound  by  the  rules  of  evidence.  If.  after  hearing,  the  court 
finds  that  failure  to  hospitalize  the  person  would  create  a  likelihood  of  serious 
harm  by  reason  of  mental  illness  or  defect,  it  shall  order  the  person  committed 
to  official  detention  by  the  Secretary  for  care  and  treatment  for  the  period  set 
forth  in  subsection   (f).  //  the  defendant  does  not  agree  to  accept  the  result 
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of  tlds  hearing  he  is  entitled  to  a  jury  trial  to  determine  the  question  of  c<>»- 
tinucd  need  for  involuntary  hospitalization. 

•ii'i  Duration  of  Commitment.— The  commitment  made  under  subsection 
(ci  shall  continue  only  during  such  time  as  the  Secretary  is  not  aide  to  find 
other  suitable  ami  available  state,  Local,  or  private  facilities  for  the  care  and 
treatmenl  of  the  person,  or  until  such  time  as  failure  to  hospitalize  the  person 
would  mi  longer  create  a  likelihood  of  serious  harm  by  reason  of  mental  illness 
01  defect,  whichever  occurs  first. 

"(g)  Discharge  ok  Continued  Commitment. — Whenever  the  Secretary  de- 
termines that  a  person  committed  to  official  detention  under  subsection  (e)  no 
Longer  would  create  a  likelihood  of  serious  harm  by  reason  by  mental  illness 
or  defect,  the  Secretary  shall  discharge  such  person  unconditionally.  At  least 
ome  [each  year]  every  six  months  of  a  commitment  made  under  subsection 
mi.  the  Secretary  shall  lile  a  report  with  the  court  for  the  judicial  district  in 
which  such  person  is  hospitalized,  setting  forth  the  reasons  why  failure  to 
continue  to  hospitalize  the  person  would  create  a  likelihood  of  serious  harm  by 
reason  of  mental  illness  or  defect.  The  court  shall  give  notice  of  this  report 
to  the  person  and  his  counsel.  The  notice  shall  inform  the  person  that  he  has 
a  right  to  petition  the  court  within  30  days  for  a  hearing  on  the  need  for 
continued  commitment.  Upon  such  petition,  the  court  shall,  upon  due  notice, 
hold  a  hearing  within  30  days  to  determine  if  failure  to  continue  to  hospitalize 
the  person  would  create  a  likelihood  of  serious  harm  by  reason  of  mental 
i!ine<s  or  defect.  The  person  shall  have  the  opportunity  to  testify,  present  evi- 
dence, and  cross-examine  witnesses;  the  court  shall  not  l>e  bound  by  the  rules 
of  evidence.  If,  after  hearing  .the  court  finds  that  failure  to  hospitalize  the 
person  would  create  a  likelihood  of  serious  harm  by  reason  of  mental  illness 
or  defect,  it  shall  order  the  continuation  of  the  commitment  of  the  person  to 
official  detention  by  the  Secretary  for  care  and  treatment  for  the  period  set 
forth  in  subsection  (f).  Sothimj  in  tM&  .section  .shall  be  deemed  to  preclude 
tin  release  in  accordance  with  -state  law  of  a  person  ivho  has  been  transferred 
to  a  -stale  or  private  facilitii. 

"subchapter  d. — sentencing 
"Sec. 

"3-11D1.  Sentencing  Recommendation  of  the  Attorney  for  the  Government. 
"3-11D2.  Psychiatric  Examination. 
"3-11D3.  Effect  of  Presidential  Remission. 

"S  3-11D1.  Sentencing  Recommendation  of  the  Attorney  for  the  Government 

"Upon  the  conviction  of  a  defendant,  the  attorney  for  the  government,  hav- 
ing due  regard  to  the  character  and  circumstances  of  the  offense  and  the  his- 
tory, character,  and  condition  of  the  offender,  the  need  to  maintain  respect  for 
law  and  to  reinforce  the  credibility  of  the  deterrent  factor  of  the  law.  the 
need  to  protect  the  community,  the  need  of  the  offender  for  continuing  super- 
vision and  assistance  and  the  correctional  resources  available,  shall  make  a 
sentencing  recommendation  to  the  court  in  open  court  and  shall  set  forth  his 
reasons  for  such  recommendation. 

"S  .V11D2.  Psychiatric   Examination 

•When  a  person  has  been  convicted,  and  the  offender  or  the  attorney  for 
the  government  by  motion,  or  the  court  on  its  own  motion,  avers  that  the 
offender  is  mentally  ill.  the  court  may  cause  the  person  to  be  referred  to  the 
panel  of  qualified  psychiatrists  established  under  section  3-11C2  (Panel  and 
Examination)  for  examination  as  to  his  mental  condition.  The  scope  of  an 
examination  under  this  section  shall  be  the  mental  condition  of  the  offender. 
The  report  of  this  examination  shall  state  the  medical  and  other  data  upon 
which  the  opinion  of  the  panel  is  based  and  shall  make  sentencing  recommenda- 
tions to  the  court  based  on  such  findings  and  opinion.  The  report  shall  he  filed 
with  the  court,  and  copies  given  to  the  attorney  for  the  government  and  to  the 
offender  or  his  counsel  not  later  than  15  days  after  the  offender  was  referred 
for  examination. 

"Upon  receipt  of  the  report  of  the  panel,  the  court  may  hold  a  hearing,  upon 
due  notice  ,af  which  the  report  and  all  other  recommendations  as  to  disposition 
may  be  submitted  by  the  parties. 
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Senator  Hruska.  Our  next  witness  today  is  Dr.  Seymour  Pollack, 
president,  American  Academy  of  Psychiatry  and  the  Law. 

Dr.  Pollack,  you  have  submitted  a  statement  to  the  committee. 
It  will  be  placed  in  the  record  in  its  entirety  at  the  conclusion  of 
your  remarks.  Would  you  care  to  proceed  to  highlight  it  as  precisely 
as  you  can?  The  clock  continues  running. 

STATEMENT  OF  SEYMOUR  POLLACK,  M.  D.,  PRESIDENT,  AMERICAN 
ACADEMY  OF  PSYCHIATRY  AND  THE  LAW 

Dr.  Pollack.  Thank  you,  sir.  On  behalf  of  the  American  Academy 
of  Psychiatry  and  Law,  I  would  like  to  express  my  appreciation  for 
the  opportunity  of  appearing  before  you  and  presenting  observations 
and  comments  on  the  insanity  defense  as  outlined  in  Senate  bill  1 
and  Senate  bill  1400.  The  position  I  take  is  one  not  only  representing 
the  Academy,  however;  I  also  represent  the  University  of  Southern 
California  Institute  of  Psychiatry,  Law  and  Behavioral  Science  of 
which  I  am  the  director.  I  also  would  like  to  offer  comments  about 
these  bills  in  my  position  as  a  professor  in  the  university,  as  a  forensic 
psychiatrist  involved  with  a  number  of  these  issues,  and  as  a  private 
citizen. 

Representing  each  of  these  positions,  I  would  like  first  to  present 
a  joint  posture,  one  strongly  in  favor  of  Senate  bill  1  in  its  definition 
of  the  insanity  defense.  And  our  joint  position  is  strongly  in  oppo- 
sition to  the  definition  of  insanity  as  presented  by  Senate  bill  1400. 

In  order  to  answer  some  of  the  questions  that  Senator  Hruska 
raised  with  previous  witnesses  representing  the  American  Psychiatric 
Association.  I  would  like  to  depart  from  my  prepared  statement 
in  the  following  comments,  with  my  understanding  that  the  pre- 
pared statement  will  be  placed  in  the  record  at  the  conclusion  of 
my  testimony. 

First,  the  actual  number  of  insanity  defenses  raised  in  the  trial 
courts  of  the  United  States  is  unknown;  it  varies  from  jurisdiction 
to  jurisdiction,  but  it  generally  is  believed  to  be  quite  low,  consisting 
of  no  more  than  1  percent  of  all  serious  charges  of  felonies  coming 
before  the  trial  courts  throughout  the  nation.  The  number  of  success- 
ful insanity  defenses  is  known  to  be  much,  much  lower.  From  the 
most  reliable  material  we  have  seen,  in  the  past  year  there  probably 
have  been  no  more  than  100  defendants  who  were  found  not  guilty 
by  reason  of  insanity  in  all  of  the  Federal  courts  in  the  United 
States.  We  are,  therefore,  really  dealing  with  a  very  small  number 
of  cases  in  which  the  insanity  defense  was  successful  in  the  Federal 
courts.  Nevertheless,  the  insanity  defense  plays  a  significant  role  in 
the  criminal  law  and  in  the  concept  of  criminal  justice. 

Senator  Hruska  raised  questions  about  the  number  of  psj'ehia- 
trists  involved  with  these  issues  and  also  questioned  whether  psychia- 
trists were  capable  of  making  the  necessary  assessments  and  evalua- 
tions of  mental  conditions  rela  ted  to  criminal  responsibility.  Material 
provided  to  me  yesterday  at  r,he  Federal  Bureau  of  Prisons  reveals 
that  we  have  in  our  Federal  correctional  system  fewer  than  17 
psychiatrists  who  are  involved  in  full-time  positions  in  our  Federal 
prisons.  And  I  understand  tint  throughout  the  United  States  there 
are  fewer  than  100  psychiatrists  who  are  involved  full  time  in  the 
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evaluation  and  treatment  of  the  mentally  ill  offenders  in  all  of  the 
prisons  and  jails  in  every  jurisdiction  of  these  United  Stales. 

These  few  so-called  correctional  psychiatrists  are  only  occasion- 
ally called  upon  for  the  evaluations  of  concern  to  criminal 
bility,  although  the  psychiatrists  associated  with  the  Federal  medical 
faci]  t  Springfield  are  much  more   frequently  called  upon   for 

these  assessments.'  Psychiatrists  attached  to  St.  Elizabeth's  Hospital 
here  in  Washington,  D.C..  are  also  called  upon  much  more  fre- 
quently for  these  evaluations.  But  we  have,  in  addition,  a  much 
larger  number  of  psychiatrists  who  are  in  private  practice  who  are 
involved  with  these' evaluations  related  to  criminal  responsibility, 
most  frequently,  psychiatrists  who  are  called  upon  by  private 
fense  counsel,  assistant  Federal  public  defenders,  and  assistant  U.S. 
attorneys  for  their  contributions  to  the  criminal  justice  system.  And 
it  is  to  all  of  these  psychiatrists  that  the  American  Academy  of 
Psychiatry  and  Law  has  directed  itself  as  a  professional  medical 
Lzation  in  its  efforts  to  improve  and  upgrade  our  professional 
involvements  with  these  matters. 

Senator  Ilruska  had  asked  whether  we,  as  psychiatrists,  are  capable 
of  applying  ourselves  to  the  relationship  of  significant  mental  illn 
to  the  kind  and  degree  of  mental  incapacity  that  qualifies  for  ex- 
culpatory insanity.  These  questions  were  posed  a  few  moments  ago 
to  Dr.  Portnow  and  Professor  Foster,  representing  the  American 
Psychiatric  Association.  The  members  of  the  American  Academy 
of  Psychiatry  and  Law  have  strongly  endorsed  the  opinion  that  we, 
as  psychiatrists  involved  with  forensic  psychiatry,  are  capable  of 
providing  this  significant  material  to  the  trier  of  fact  for  his  con- 
sideration in  the  matter  of  criminal  responsibility.  In  other  words, 
we  believe  that  psychiatrists  can  not  only  provide  relevant  and  sig- 
nificant data  about  mental  illness  and  offer  data  for  identification  of 
such  mental  illness  and  mental  impairment,  but  also  can  describe 
how.  in  what  way.  and  how  meaningfully  the  mental  incapacity 
resulting  from  mental  illness  was  related  to  the  issue  of  criminal 
responsibility. 

Forensic  psychiatrists  are  unfortunately  involved  with  a  number 
of  widely  publicized  criminal-legal  cases.  I  would  like  to  refer  spe- 
cifically to  the  trial  of  Sirhan  Bishara  Sirhan  for  the  assassination 
of  Senator  Robert  Kennedy.  Here  the  major  issue  in  the  trial  was 
whether  Sirhan,  who  was  believed  by  all  of  the  psychiatrists  and 
psychologists  involved  in  that  case  to  be  mentally  ill,  was  sufficiently 
incapacitated  by  mental  illness  to  allow  him  to  avoid  the  full  criminal 
responsibility  for  his  act.  The  essence  of  the  trial  was  Sirhan's  mental 
state;  and  the  assessment  and  evaluation  of  his  mental  state,  as  it 
related  to  the  issue  of  criminal  responsibility,  were  disputed  con- 
siderably by  all  the  forensic  psychiatrists  involved  in  the  case.  Fo- 
rensic psychiatrists,  especially  those  called  by  defense,  wrere  severely 
criticized  because  of  the  alleged  poor  quality  of  their  contributions. 
Such  public  criticism  may  be  behind  Senator  Hruska's  question  about 
the  adequacy  of  the  forensic  psychiatrists'  contribution  to  the  ad- 
ministration of  criminal  justice.  It  is  my  belief,  and  that  of  the 
American  Academy  of  Psychiatry  and  Law,  that,  if  psychiatrists 
are  adequately  educated  and  trained  in  this  area  of  forensic  psy- 
chiatry, we  are  capable  of  adequately  providing  relevant  and  mean- 
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ingful  material  of  significance  to  the  issue  of  criminal  responsibility 
for  consideration  by  the  trier  of  fact. 

But  it  is  to  this  area  I  would  like  to  draw  added  attention.  This 
is  a  subject  that  requires  much  greater  attention  than  has  previously 
been  accorded  to  it  by  society,  by  the  legal  profession,  as  well  as.  by 
the  psychiatric  profession.  What  I  am  referring  to  is  the  fact  that 
throughout  the  United  States,  almost  universally,  we  find  that  psy- 
chiatrists have  not  been  provided  with  the  special  education  and 
training  that  is  necessary  for  their  expertise,  that  is,  the  expertise 
necessary  for  their  engagement  in  these  kinds  of  identifications, 
assessments,  and  evaluations  of  mental  states  of  significance  to  the 
issue  of  criminal  responsibility.  One  of  the  stated  aims  of  the  Ameri- 
can Academy  of  Psychiatry  and  Law  is  to  upgrade  our  contributions 
in  this  area. 

Very  recently  in  the  State  of  California  where  these  problems  have 
come  to  the  foreground,  a  bill  has  been  introduced  that  promotes  such 
specialty  education  and  training  in  forensic  psychiatry  and  one  that 
will  certify  forensic  psychiatrists.  Throughout  the  United  States 
there  are  very  few  education  and  training  facilities  that  direct 
themselves  to  the  special  training  of  psychiatrists  in  the  applica- 
tion of  psychiatry  to  legal  issues  for  legal  ends,  that  is,  for  the  ends 
of  law.  Representing  then  both  the  American  Academy  of  Psychiatry 
and  Law  and  the  University  of  Southern  California  Institute  of 
Psychiatry  and  Law,  I  believe  that  the  need  to  promote  and  provide 
such  special  education  and  training  is  paramount.  In  other  words. 
I  believe,  irrespective  of  which  Senate  bill,  whether  number  1  or 
1400,  is  passed  by  the  U.S.  Congress,  the  major  problem  is  that  of 
promoting  forensic  psychiatry  as  an  area  requiring  special  attention, 
education,  and  training  to  provide  psychiatrists  with  the  expertise 
for  their  application  of  psychiatry  to  the  issue  of  criminal  re- 
sponsibility. 

A  second  matter  to  which  I  would  like  to  draw  your  attention  is 
the  question  of  identifying  the  nondangerous  patient  who  is  being 
considered  for  release  from  a  hospital  after  having  been  found  not 
guilty  by  reason  of  insanity. 

The  standard  in  both  Senate  bills  1  and  1400  that  identifies  that 
individual  who  can  be  returned  to  the  community  following  acquittal 
on  the  basis  of  not  guilty  by  reason  of  insanity  is  the  identification 
of  that  individual  as  no  longer  being  harmful  or  dangerous  to  himself 
or  to  members  of  the  community.  I  would  like  to  recommend  that 
all  individuals  who  have  been  successful  in  an  insanity  defense  or 
in  any  defense  utilizing  a  psychiatric  or  mental  state  to  reduce 
criminal  responsibility  be  mandatorily  followed  for  a  minimum  of 
1  year  after  return  to  the  community,  that  is,  that  each  such  person 
be  subsequently  followed  for  a  minimum  of  1  year  b}^  ongoing  assess- 
ment, and  if  necessary,  treatment  by  an  established,  qualified  psychi- 
atric service  in  the  community.  In  other  words,  I  am  recommending 
that  no  such  individual  be  released  to  the  community  following  a 
successful  defense  without  mandatory  community  followup.  A  bill 
to  this  effect  is  now  being  considered  by  the  California  Legislature. 
O11I3'  b}-  such  community  followup  is  it  possible  for  such  individuals, 
who  have  been  mentally  ill  and  impaired  in  a  way  to  the  degree 
that  allowed  them  to  be  exculpated  from  criminal  responsibility, 
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to  demonstrate  their  capacity  for  continued  control  of  their  social 
behavior.  In  the  absence  of  such  followup  in  the  community,  it  is 
not  possible  for  us,  as  psychiatrists,  to  evaluate  adequately  how  the 
individual  will  function  in  the  open  community.  I,  therefore,  strongly 
recommend  that  such  a  provision  be  added  to  both  bills. 

In  addition  to  the  reasons  I  have  offered  in  my  prepared  state- 
ment that  favor  Senate  bill  1,  an  additional  reason  for  favoring 
Senate  bill  1  as  against  Senate  bill  1400  is  that  the  former  directs 
itself  to  the  identification  of  those  specific  kinds  of  mental  impair- 
ments and  mental  disabilities  that  hold  special  import  for  the  social 
policy  related  to  criminal  responsibility.  Senate  bill  1  directs  itself 
to  the  concept  of  mental  incapacity  and  not  to  mental  illness,  per  se. 

As  has  been  stressed  by  Senator  Hruska,  and  also  mentioned  by 
T)r.  Portnow,  the  concept  of  significance  to  criminal  insanity  is  not 
that  of  mental  illness,  by  itself,  but  rather  the  degree  and  kind  of 
mental  incapacity  or  mental  impairment  that  is  caused  by  mental 
illness.  It  is  the  impairment  that  has  significance  to  the  trier  of  fact 
in  his  assessment  of  the  defendant's  capacity  for  criminal  responsi- 
bility. In  other  words,  the  historic  concept  is  promoted  by  Senate 
bill  1  that  only  if  an  individual  is  believed  by  the  trier  of  fact  to  be 
so  incapacitated  by  virtue  of  'his  mental  illness,  so  impaired  that 
he  was  substantially  incapable  at  the  time  of  the  commission  of  the 
•crime  to  appreciate  the  wrongfulness  or  criminality  of  that  act  or 
was  substantially  incapable  of  controlling  his  conduct  with  respect 
to  that  act  only  then  is  society  willing  to  exculpate  him  from  criminal 
responsibility  for  that  act.  Senate  bill  1  thus  comes  down  on  the  two 
most  important  features  of  criminal  responsibility,  features  that 
have  been  specifically  emphasized  in  social  policy  for  centuries,  fea- 
tures that  can  be  evaluated  by  the  trier  of  fact,  and  features  that 
intimately  relate  mental  illness  to  the  concept  of  moral  nonculpa- 
bility. 

Because  Senate  bill  1  provides  specific  criteria  of  moral  culpability 
for  evaluation  and  assessment  by  the  trier  of  fact,  whereas  S.  14(H) 
does  not,  S.  1  is  markedly  preferable  to  S.  1400.  S.  1400  provides  no 
criteria  that  will  allow  the  trier  of  fact  to  relate  the  degree  and 
kind  of  mental  impairment  to  the  concept  of  legal  insanity  with 
reasonable  clarity  and  confidence. 

Lastly,  I  would  like  to  return  to  the  problems  of  identification  of 
the  harmfulness  or  dangerousness  of  the  mentally  ill  offender.  In 
California  we  have  encountered  considerable  difficulty  with  varying 
legal  standards  that  relate  to  this  concept  of  harmfulness  or  dan- 
gerousness of  the  mentally  ill  person. 

Historically,  persons  who  were  identified  as  mentally  ill  and 
who  rejected  voluntary  treatment  for  their  mental  illness  were  people 
who  were  involuntarily  committed  to  institutions  because  of  their 
need  for  treatment.  More  recently,  the  concept  has  been  spreading 
throughout  the  United  States  that  the  mentally  ill  person  should  be 
involuntarily  detained  and  involuntarily  treated  only  if  he  is  so 
dangerous  cither  to  himself  or  to  others  as  to  warrant  this  involuntary 
commitment.  In  California,  under  our  Mental  Health  Act  of  1969, 
the  so-called  Lanterman  Petris-Short  Act,  one  which  is  referred  to 
quite  frequently  by  other  jurisdictions  throughout  the  United  States, 
mentally  ill  persons  can  be  involuntarily  detained  and  treated  only 
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when  they  are  believed  to  be  mentally  ill  and  dangerous  to  themselves 
or  others  by  virtue  of  their  mental  illness.  They  must  constantly 
demonstrate  such  dangerousness  by  means  or  acts  or  threats;  and 
specifically  after  a  few  months  of  involuntary  detention,  they  can 
only  continue  to  be  so  detained  and  treated  if  their  observed  con- 
duct supports  a  conclusion  that  they  are  still  physically  dangerous 
to  others  while  they  are  institutionalized.  That  mentally  ill  person 
who  has  not  demonstrated  such  physical  dangerousness  by  ongoing 
and  continued  physical  acts  which  result  from  his  mental  illness  must 
be  released.  The  concept  of  dangerousness  in  California  is  so  narrow 
that  most  people  who  are  mentally  ill,  and  many  in  fact  are  still  quite 
dangerous  by  virtue  of  their  mental  illness,  are  neither  committable 
to  hospitals  in  the  State  of  California  nor  are  they  persons  who  can 
be  continued  to  be  involuntarily  detained  and  treated  in  an  insti- 
tution 

A  number  of  mentally  ill  persons  in  the  State  of  California  come 
before  the  Federal  courts  for  trial,  and  occasionally  an  accused  men- 
tally ill  person  is  found  not  guilty  by  reason  of  insanity.  When  per- 
sons charged  with  federal  crimes  are  found  to  be  not  guilty  by 
reason  of  insanity,  they  must  be  released  to  the  community  or  re- 
ferred to  an  appropriate  State  or  County  jurisdiction  for  assessment 
of  their  present  dangerousness  resulting  from  their  mental  illness. 
But  I  have  mentioned,  Mr.  Chairman,  how  narrow  the  State  of 
California  standard  of  dangerousness  is,  as  this  standard  relates  to 
the  issue  of  mental  illness  for  the  purpose  of  involuntary  detention 
and  treatment.  We.  therefore,  have  developed  a  very  serious  problem 
in  the  State  of  California  with  respect  to  those  Federal  defendants 
who  have  been  found  not  guilty  by  reason  of  insanity.  There  have 
been  a  number  of  instances  in  which  bank  robbers  or  other  parties 
involved  in  repetitive  antisocial  crimes  of  very  serious  nature  have 
been  acquitted  on  an  insanity  defense.  Because  of  our  very  narrow 
standard  for  definition  of  dangerousness,  these  persons  have  not 
been  identified  as  sufficiently  dangerous  to  qualify  for  involuntary 
detention  and  treatment  in  our  State  institutions  in  California 
following  their  acquittal.  In  other  words,  in  the  State  of  California 
we  have  no  legal  procedures  for  removing  such  dangerous  mentally 
ill  persons  from  the  community  and  retaining  them  in  an  institution 
until  they  are  considered  safe  to  return  to  the  community.  We  have 
no  way  at  the  present  time  in  our  California  jurisdiction  of  dealing 
with  this  problem,  a  problem  that  has  resulted  from  differing  con- 
cepts and  legal  standards  of  harmfulness  or  dangerousness  of  the 
mentally  ill  person.  It  is  particularly  necessary  in  Senate  bill  1, 
therefore,  that  the  individual  who  is  exculpated  on  the  basis  of 
criminal  insanity  be  dealt  with  under  a  standard  or  definition  of 
harmfulness  or  dangerousness  that  provides  for  adequate  com- 
munity protection  as  well  as  a  legal  standard  that  allows  him  to 
return  to  the  community  without  being  subjected  to  undue  harass- 
ment and  social  control,  such  that  would  interfere  with  his  adjust- 
ment and  adaptation  to  the  community. 

What  I  am  stressing  is  that  legal  standards  or  definitions  of  harm- 
fulness or  dangerousness  of  the  mentally  ill  person  vary  from  juris- 
diction to  jurisdiction.  Recognizing  this  and  the  fact  that  under 
whatever  Federal  code  is  finally  developed,  these  individuals  will 
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subsequently  be  referred  to  their  respective  State  jurisdictions  for 
followup,  and  this  is  specifically  outlined  in  Senate  bill  1,  we  can  im- 
mediately foresee  the  continuing  difficulties  that  such  varying  legal 
standards  create.  A  U.S.  attorney  will  certainly  hesitate  to  refer 
a  mentally  ill  defendant  to  a  State  jurisdiction  following  that 
defendant's  acquittal  on  an  insanity  defense  when  the  State's  legal 
standard  of  detention  of  such  a  person  is  such  that  the  individual 
will  be  returned  to  the  community  within  a  very  short  period  of 
time.  And  by  "short"  I  mean  even  possibly  within  72  hours,  or 
possibly  no  more  than  a  3-month  period  of  time,  as  currently  exists 
in  the  standard  of  the  State  of  California.  And  of  even  greater  sig- 
nificance to  society  is  the  fact  that  under  our  present  rules  there  is 
no  possible  way  of  reducing  the  likelihood  that  this  mentally  ill 
offender  will  not  repetitively  be  found  not  guilty  by  reason  of 
insanity,  were  he  to  be  repetitively  committing  antisocial  acts  which 
were  related  to  his  mental  illness,  because  such  an  individual  would, 
in  fact,  repetitively  qualify  for  a  successful  insanity  defense. 

As  the  Senator  had  mentioned  initially,  it  is  obvious,  therefore, 
that  significant  problems  exist  in  these  areas  of  definition  at  the 
present  time. 

Senator  Hruska.  In  California,  are  these  statistics  available  as 
to  the  duration  of  that  detention  after  a  finding  of  incompetence  to 
stand  trial  and  so  on?  Are  there  statistics  available  as  to  the  length 
of  stay  in  an  institution  or  under  care? 

Dr.  Pollack.  Yes.  Let  me  again  return  to  the  question  of  different 
standards  however.  When  an  individual  in  a  California  court  is 
found  mentally  incompetent  to  stand  trial  as  against  being  found 
not  guilty  by  reason  of  insanity,  he  is  dealt  with  under  a  different 
legal  standard;  that  is,  this  standard  is  different  from  the  standard 
of  harmfulness  or  dangerousness  that  applies  to  the  mentally  ill 
person  who  has  not  been  legally  adjudicated  as  not  guilty  by  reason 
of  insanity. 

Senator  Hruska.  And  when  was  that  standard  enacted  into  law? 

Dr.  Pollack.  The  legal  standards  of  defining  mental  incompetency 
to  stand  trial  and  those  defining  not  guilty  by  reason  of  insanity, 
as  well  as  those  defining  commitment  of  these  defendants  following 
their  legal  adjudication  have  been  present  for  many  years  and  are 
operating  fairly  satisfactorily.  What  has  happened  in  the  State  of 
California  of  significance  to  the  present  bills  is  that  mentally  ill 
persons  who  are  not  criminal  defendants  but  are  nevertheless  clan- 
gorous by  virtue  of  their  mental  illness  are  persons  who  are  dealt 
with  under  the  Mental  Health  Act  of  1969  which  has  been  in  opera- 
tion for  only  the  past  few  years.  This  new  Mental  Health  Act  dealing 
with  the  "commitment"  of  the  mentally  ill  person  who  is  not  a 
(Criminal  defendant  at  the  time  is  the  act  that  has  significantly 
affected  that  Federal  defendant  who  is  acquitted  by  reason  of 
insanity,  because  this  latter  individual,  after  having  been  acquitted 
in  the  Federal  court,  is  one  who  has  no  criminal  charge  pending 
in  the  State  court.  Statutes  in  our  State  Penal  Code  control  defend- 
ants who  have  been  found  not  guilty  by  reason  of  insanity  in  the 
State  court;  but  our  State  procedures  dealing  with  persons  who 
have  been  found  not  guilty  by  reason  of  insanity  in  the  State 
courts  do  not  apply  to  the  Federal  defendant.  In  other  words,  the 


7029 

Federal  defendant  who  has  been  acquitted  from  a  Federal  charge 
is  an  individual  over  whom  the  State  courts  have  no  jurisdiction. 

Criminal  defendants  in  our  State  courts  who  are  found  mentally 
incompetent  to  stand  trial  by  virtue  of  mental  illness  are  committed 
to  State  hospitals  where  they  are  treated  and  from  which  they  return 
to  State  courts  to  stand  trial  after  their  mental  illness  no  longer 
incapacitates  them  for  the  purpose  of  standing  trial;  that  is,  they 
are  returned  to  stand  trial  when  they  are  capable  of  appreciating 
the  nature  of  the  charges  against  them  and  capable  of  cooperating 
rationally  with  counsel  in  their  defense. 

Also  in  our  State  jurisdiction  when  a  criminal  defendant  is  found 
to  be  legally  insane;  that  is,  suffering  from  exculpatory  insanity, 
he  then  also'  is  evaluated  by  psychiatrists  on  the  question  of  whether 
he  is  now  free  from  dangerousness  to  himself  or  to  others  in  the  com- 
munity by  virtue  of  his  mental  illness  to  a  degree  and  in  a  way  that 
will  allow  him  to  return  safely  to  the  community;  but  this  latter 
standard  of  dangerousness  of  this  exonerated  defendant  is  a  standard 
of  dangerousness  that  is  different  from  that  of  the  standard  of  dan- 
gerousness of  the  noncriminal  defendant  who  is  mentally  ill.  Whereas 
the  Mental  Health  Act  of  1969  requires  that  the  mentally  ill  person 
(who  has  not  been  involved  in  criminal  acts  that  resulted  in  his 
exoneration  from  criminal  responsibility)  be  returned  to  the  com- 
munity unless  he  continuously  demonstrates  his  physical  dangerous- 
ness by  ongoing  continuing  physical  acts  against  others,  no  such 
legal  standard  or  definition  of  dangerousness  is  included  in  the 
concept  of  dangerousness  that  applies  to  the  mentally  ill  person 
who  has  been  found  not  guilty  by  reason  of  insanity.  In  other  words, 
there  are  two  separate  standards  for  dangerousness  under  two  sep- 
arate and  distinct  statutes  in  the  State  of  California.  One  applies  to 
the  mentally  ill  offender  who  has  been  found  not  guilty  by  reason 
of  insanity  and  the  other  applies  to  the  mentally  ill  person  who  is 
considered  to  be  dangerous  by  virtue  of  his  mental  illness  but  who 
has  not  been  adjudicated  as  criminally  insane  as  a  result  of  a  suc- 
cessful not  guilty  by  reason  of  insanity  defense. 

Senate  bills  1  and  1400  assume  that  legal  standards  for  definitions 
of  harmfulness  or  dangerousness  are  uniformd  throughout  the  United 
States.  They  are  not.  Senate  bills  1  and  1400  assume  that  the  legal 
definition  of  dangerousness  of  the  individual  under  State  standards 
for  the  commitment  of  such  persons  would  be  similar  to  Federal 
standards.  This  is  an  incorrect  assumption.  Unless  the  Federal  Gov- 
ernment plans  to  develop  Federal  hospitals  throughout  the  country 
to  deal  with  all  Federal  defendants,  all  such  mentally  ill  defendants 
who  have  been  found  not  guilty  by  reason  of  insanity  in  Federal 
courts  will  have  to  be  dealt  with  under  State  procedures.  It,  there- 
fore, becomes  necessary  to  direct  attention  to  the  need  for  a  generally 
acceptable  lea-al  standard  and  procedure  that  would  be  consistent  in 
the  various  State  jurisdictions  as  well  as  one  that  harmonizes  State 
with  Federal  jurisdictions.  My  discussion  of  this  question  is  only  to 
point  out  that  these  legal  standards  and  definitions  of  dangerousness 
are  not  generally  accepted  throughout  the  country  and  that  it  is 
necessary  to  develop  a  definition  and  procedure  that  would  be 
utilized  throughout  all  State  and  Federal  jurisdictions,  one  that 
would  provide  for  adequate  community  protection  whilst  promoting 
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the  defendant/patient's  return  to  the  community  as  quickly  as  pos- 
sible following  his  recovery,  but  not  until  he  is  considered  safe  for 
such  return. 

Senator  Hruska.  Do  you  think  that  the  civil  commitment  pro- 
cedures in  S.  1  would  rectify  the  situation  you  described  that  exists 
in  California? 
Dr.  Pollack.  No. 

Senator  Hruska.  You  don't  think  so  ? 

Dr.  Pollack.  No.  The  civil  commitment  procedures  in  S.  1  would 
rectify  the  situation  only  if  the  legal  standards  and  definitions  were 
spelled  out  more  clearly  and  if  State  procedures  were  to  be  developed 
that  would  insure  the  involuntary  detention  of  those  mentally  ill 
Federal  defendants  exonerated  on  an  insanity  defense  until  they 
were  no  longer  defined  as  dangerous.  Senate  bill  1  specifically  states 
that  the  defendants  who  have  been  found  not  guilty  by  reason  of 
insanity  be  referred  to  the  Secretary  of  HEW  and  that  all  such 
individuals  should  be  sent  to  State  jurisdictions  as  quickly  as  possible. 
I  do  not  remember  the  exact  terminology  of  Sentae  bill  1  in  this 
regard,  but  it  is  necessary  in  that  bill  to  spell  out  the  specific  pro- 
cedures so  that  whatever  the  State  standards  and  legal  definitions 
of  dangerousness  would  be,  as  these  apply  to  mentally  ill  persons 
who  have  been  excused  from  criminal  responsibility  on  the  basis  of 
legal  insanity,  that  such  persons  who  are  found  not  guilty  by  reason 
of  insanity  in  the  Federal  courts  likewise  be  held  in  their  State 
jurisdictions  under  the  provisions  of  State  law  that  maximize  com- 
munitv  security  and  provide  for  safety  from  further  acts  by  these 
mentally  ill  persons.  In  the  absence  of  such  features,  the  operation 
of  a  federal  statute,  such  as  that  dealing  with  criminal  insanity  in 
Senate  bill  1,  will  fail. 

Finally,  I  would  like  to  underscore  a  number  of  false  beliefs  or 
myths  which  I  believe  have  erroneously  influenced  a  number  of 
persons  to  recommend  and  be  in  favor  of  Senate  bill  1400.  There  is 
a  belief,  a  false  belief,  that  many  defendants  fake  insanity.  Although 
some  criminal  defendants  certainly  do  attempt  to  fake  insanity  and 
some  individuals  are,  in  my  opinion,  able  to  "con"  psychiatrists  to 
arrive  at  the  mistaken  conclusion  that  they  are  actually  legally 
insane,  nevertheless,  experience  demonstrates  that  such  circumstances 
are  not  only  quite  infrequent  but  are  actually  rare.  Furthermore, 
with  increased  expertise  as  a  result  of  improved  education  and 
training,  psychiatrists  trained  in  forensic  psychiatry  will  unques- 
tionably further  reduce  the  number  of  such  errors. 

Another  myth  is  that  many  individuals,  after  having  been  found 
not  guilty  by  reason  of  insanity,  are  released  to  the  community  after 
very  short  periods  of  institutionalization;  and  an  additional  myth 
is  that  persons  who  are  mentally  ill  and  who  have  been  found  not 
guilty  by  reason  of  insanity  following  their  release  are  prone  to 
continue  to  repeat  their  antisocial  acts. 

The  truth,  Senator  Hruska,  is  relatively  few,  very  few  defendants 
are  actually  successful  in  their  insanity  defenses.  It  is  also  true  that 
the  definition  of  legal  insanity  that  is  provided  in  Senate  bill  1  has 
been  in  actual  operation  for  a  number  of  years  in  almost  all  of  the 
Federal  jurisdictions  and  that  this  definition  of  legal  insanity  that  is 
described  and  defined  in  Senate  bill  1  lias  still  not  excused  most  of 
the  criminal  defendants  who  have  raised  the  insanity  defense  in 
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these  Federal  jurisdictions.  In  other  words,  the  Senate  bill  1  definition 
of  legal  insanity  has  demonstrated  in  its  operation  that  it  has  pro- 
vided adequately  for  the  administration  of  criminal  justice  in  these 
jurisdictions. 

Also,  in  most  Federal  jurisdictions,  and  I  am  excluding  California, 
after  a  defendant  has  been  found  not  guilty  by  reason  of  insanity 
in  a  Federal  court,  he  is  referred  to  the  State  for  commitment;  and 
in  those  States  in  which  legal  procedures  provide  for  adequate  com- 
munity protection  from  mentally  ill  offenders  who  have  been  excused 
from  criminal  responsibility,  the  individual  concerned  remains  in 
an  institution  until  he  can  safely  be  returned  to  the  community.  He 
is  in  custody.  I  use  the  phrase  "in  custody,"  meaning  that  he  remains 
in  a  mental  institution,  the  so-called  hospital  for  the  criminally 
insane,  until  he  can  be  identified  as  being  nondangerous  by  virtue  of 
his  mental  illness,  i.e.,  safe  for  return  to  the  community.  In  fact, 
in  most  States  the  mentally  ill  offender  who  has  been  excused  from 
criminal  responsibility  on  the  basis  of  an  insanity  defense  remains 
in  such  an  institution  for  a  much  longer  period'  of  time  than  he 
would  remain  in  custody  were  he  to  have  been  incarcerated  in  a 
penal  institution  as  punishment  for  his  crime. 

It  is  clear  from  available  statistics  that  an  insanity  defense  fre- 
quently results  in  the  defendant  remaining  in  custody  for  a  longer 
period'  of  time  than  he  would  have,  had  he  not  raised  the  psychiatric 
defense.  This,  I  think,  is  unfortunate,  but  I  am  trying  to  point  out 
for  those  who  introduced  S.  1400,  Senator  Hruska.  that  the  concepts 
that  led  to  Senate  bill  1400  are  myths  and  incorrect  beliefs. 

Senator  Hruska.  You  have  spelled  that  out  quite  definitely  in 
your  statement. 

Dr.  Pollack.  Thank  you. 

Senator  Hruska.  Mr.  Summitt,  have  you  any  questions? 

Mr.  Summitt.  No,  sir. 

Senator  Hruska.  Well,  thank  you,  Dr.  Pollack,  for  being  with 
us  and  furnishing  us  with  this  testimony.  Following  the  printing  of 
your  statement  there  will  be  included  in  the  record  certain  material 
on  the  insanity  defense  and  civil  commitment  submitted  by  Prof. 
John  Monahan  of  the  University  of  California,  Irwine,  a  law  review 
article  by  Harlow  M.  Huckabee.  Resolving  the  Problem  of  Domi- 
nance of  Psychiatrists  in  Criminal  Responsibility  Decisions:  A  Pro- 
posal, and  Forensic  Psychiatry  in  the  Legal  Defense  of  Murder,  by 
Dr.  Emanuel  Tanay. 

[The  statement  of  Seymour  Pollack  in  full  follows :] 

Statement  of  Seymour  Pollack,  M.D. 

The  Insanity  Defense  as  Defined  by  the  Proposed  Federal  Criminal  Code  * 

(By  Seymour  Pollack,  M.D.2) 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  grateful  for  the 
opportunity  to  appear  before  you  to  discuss  the  insanity  defense  under  the 
proposed  Federal  Criminal  Code.  I  am  appearing  today  as  President  of  the 
American  Academy  of  Psychiatry  and  Law,  a  national  society  of  almost  400 


1  Statement  submitted  on  May  15,  1974  to  the  Subcommittee  on  Criminal  Law  and 
Procedure  o:'  the  U.S.  Senate  Committee  on  the  Judiciary,  considering  S.  1  and  S.  1400 
093d  Con:;.  2nd  s, •-;.)• 

:-  Professor  of  psychiatry  and  Director,  Institute  of  Psychiatry,  Law  and  Behavioral 
Science,  School  of  Medicine  Department  of  Psychiatry,  and  rrofessor  of  psychia  ry, 
School  of  Public  Administration,   University   of  Southern  California,  Los  Angeles,   Calif. 
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psychiatrists  who  are  very  much  (although  not  exclusively)  involved  with 
forensic  psychiatry  and  whose  collective  experience  in  this  field  provides  much 
of  the  every  day  input  related  to  the  insanity  defense  in  the  State  and  Federal 
Courts  of  the  nation.  I  appear  before  you  to  testify  with  regard  to  our 
Academy's  position  on  Senate  Bills  1  and  1400,  as  these  Bills  are  concerned 
with  the  defense  by  .Mental  Illness  or  Defect  (S.  1,  sec.  1-3C2  et  seq.)  and 
the  defense  by  insanity  i  S.  1400,  .sec  502  etseq.). 

The  Academy  of  Psychiatry  and  Law  is  strongly  in  favor  of  the  S.  1  defi- 
nition of  the  insanity  defense  and  is  strongly  opposed  to  the  S.  1400  definition. 

I  appear  also  as  a  professor  of  psychiatry  and  director  of  the  Institute 
of  Psychiatry,  Law  and  Behavorial  Science  at  the  University  of  Southern 
California  School  of  .Medicine  Department  of  Psychiatry,  engaged  full-time 
in  the  teaching  and  training  of  forensic  psychiatry,  a  professor  of  psychiatry 
in  the  School  of  Public  Administration,  teaching  in  the  Center  for  the  Ad- 
ministration of  Justice  at  the  same  University,  and  a  psychiatrist  with 
extensive  experience  in  the  practice  of  forensic  psychiatry  in  both  State  and 
Federal  Courts,  State  hospitals  for  the  criminally  insane,  and  State  and 
Federal  prisons. 

The  express  goal  of  both  the  American  Academy  of  Psychiatry  and  Law  and 
the  Institute  of  Psychiatry,  Law  and  Behavorial  Science  is  to  advance  the 
teaching,  training,  and  practice  of  forensic  psychiatry.  This  goal  has  signifi- 
cance for  the  implementation  of  the  insanity  defense  and  is  intimately  related 
to  the  recommendations  I  am  led  to  offer  on  both  S.  1  and  S.  1400  of  the 
Federal  Criminal  Code  under  consideration  by  this  Committee.  My  remarks 
will  draw  heavily  upon  my  experience  as  a  teacher  of  forensic  psychiatry  to 
psychiatrists,  attorneys,  and  judges  as  well  as  upon  my  experience  as  a 
forensic  psychiatrist 

In  the  latter  academic  and  practitioner  roles  I  also  strongly  support  the 
S.  1  definition  of  the  insanity  defense  and  oppose  the  S.  1400  definition  ;  and 
in  these  latter  roles  I  would  like  to  address  my  remarks  to  three  areas:  (1) 
in  defense  of  the  insanity  defense  as  defined  under  S.  1,  and  observations  and 
recommendations  on  the  procedural  mechanisms  related  to  the  mentally  ill 
acquitted  and  convicted  offender  under  S.  1;  (2)  general  observations  on  the 
issue  of  the  insanity  defense;  and  (3)  the  bases  for  opposition  to  the  S.  1400 
definition  of  exculpatory  mental  illness,  and  observations  on  the  procedural 
mechanisms  related  to  the  exculpated  and  convicted  mentally  ill  offender  under 
S.  1400. 

I.    IN    DEFENSE   OF   THE   INSANITY    DEFENSE   UNDER   S.    1 

The  desire  and  need  to  codify,  revise,  and  reform  title  18  of  the  United 
States  (Criminal)  Code  led  to  a  proposed  new  Federal  Criminal  Code 
prepared  by  the  National  Commission  on  Reform  of  Federal  Criminal  Laws, 
chaired  by  the  Hon.  Edward  G.  Brown,  past  Governor  of  the  State  of 
California.  With  modifications,  the  Commission's  recommendations  were  sub- 
mitted by  Senators  McClellan,  Ervin,  and  Hruska  on  January  4,  1973  to 
the  93d  Congress  1st  session  of  the  United  States  Senate  under  S.  1  as  the 
Criminal  Justice  Codification,   Revision  and   Reform  Act  of  1973. 

Chapter  3,  Subchapter  C. — Defenses,  under  section  1-3C2,  Mental  Illness  or 
Defect,  of  S.  1  defines  the  insanity  defense  that  would  be  applicable  to  all 
federal  jurisdictions  under  this  proposed  Federal  Criminal  Code  as  follows: 

"It  is  a  defense  that  when  a  defendant  engages  in  conduct  which  otherwise 
constitutes  an  offense,  as  a  result  of  mental  illness  or  defect  he  lacks  sub- 
stantial capacity  to  appreciate  the  character  of  his  conduct  or  to  control  his 
conduct  "Mental  illness  or  defect'  does  not  include  an  abnormality  manifested 
by  repeated  criminal  or  otherwise  antisocial  conduct."   (Emphasis  added.) 

This  formulation  is  essentially  the  American  Law  Institute  Model  Penal 
Code's  standard  for  criminal  responsibility  that  is  now  followed  in  the 
majority  of  federal  jurisdictions. 

Subchapter  C. — Mental  Incapacity  of  S.  1  provides  a  description  of  the 
psychiatric  panel  and  psychiatric  examination  (section  3-11C2)  ;  referral  to 
the  panel  and  psychiatric  report  (sections  3-11C3  and  3-11C5)  ;  and  civil 
commitment  of  the  defendant  acquitted  under  section  1-3C2  to  the  Secretary 
of  Health,  Education  and  Welfare  (section  3-11C8). 

Subchapter  D. — Sentencing  (section  3-11D2)  of  S.  1  provides  for  psychiatric 
examination  of  the  person  convicted  of  a  crime  who  is  believed  to  be  mentally 
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ill,  and  for  such  psychiatric  report  to  be  considered  in  the  sentencing  recom- 
mendations to  the  court. 

I  will  comment  on  these  specific  procedural  sections,  of  which  I  generally 
approve  with  some  modifications,  after  observations  on  the  S.  1  definition  of 
exculpatory  mental  illness  or  defect. 

We  are  in  favor  of  the  S.  1  definition  because  this  legal  standard  directs 
itself  to  the  two  most  important  areas  of  mental  functioning  involved  with 
the  social  concept  of  criminal  responsibility.  If  at  the  time  of  commission  of 
an  illegal  act,  an  accused  person  is  significantly  impaired  in  either  of  these 
two  mental  functions  as  a  result  of  mental  illness  or  defect,  social  policy 
identifies  him  as  suffering  from  exculpatory  insanity,  i.e.,  a  condition  which 
renders  him  criminally  non-responsible  for  the  commission  of  his  illegal  act 
by  virtue  of  his  mental  illness  or  defect.  The  two  impaired  mental  functions 
that  most  closely  approximate  the  social  policy  concept  of  insanity  and, 
therefore,  merit  the  legal  definition  of  exculpatory  insanity  are:  (1)  the 
person's  impaired  mental  capacity  to  understand  the  social  significance  of 
the  offending  act  with  respect  to  an  inability  to  appreciate  that  society  has 
identified  this  act  as  being  illegal  (or  wrong)  and  that  its  execution  will 
lead  to  punitive  legal  sanctions;  and  (2)  the  person's  impaired  mental 
capacity  to  control  his  conduct  related  to  the  offending  act. 

In  addition  to  the  fact  that  this  legal  formula  in  S.  1  includes  the  two 
mental  functions  most  significant  for  the  issue  of  criminal  responsibility, 
the  terminology  in  S.  1,  specifically  the  use  of  the  term,  substantial,  allows 
the  psychiatrist  to  apply  his  psychiatric  data  more  readily  and  more  ade- 
quately to  this  test  than  to  other  legal  formulations,  e.g.,  the  M'Naghten 
rule,  that  of  Irresistable  Impulse,  or  the  Durham  rule. 

In  my  opinion  the  trier  of  fact  is  also  more  able  to  understand  the  S.  1 
definition  and  more  capable  of  relating  the  psychiatric  evidence  to  this  formu- 
lation than  to  other  legal  tests  of  insanity.  Although  a  few  research  studies 
indicate  that  the  trier  of  fact  is  relatively  uninfluenced  by  terminologic  differ- 
ences in  the  legal  standards  of  insanity,  nevertheless  our  forensic  experience 
indicates  that  the  ALI  test  allows  the  psychiatrist  to  describe  more  fully  and 
clearly  to  the  trier  of  fact  those  evidences  of  mental  impairment  that  relate 
to  these  two  sections  of  the  standard  as  offered  in  S.  1,  thereby  providing  the 
trier  with  as  much  professional  material  as  is  available  for  his  assessment  of 
moral  culpability  and  determination  of  criminal  responsibility. 

It  is  most  important  to  note  that  this  S.  1  standard  of  insanity  focuses 
on  the  concept  of  mental  impairment,  specifically  the  lack  of  capacity  for 
certain  mental  functions  significant  for  criminal  responsibility.  It  cones 
down  on  the  scope,  severity,  and  relationship  of  these  mental  impairments  to 
the  issue  of  criminal  responsibility  ;  it  is  concerned  with  whether  these  mental 
impairments  result  from  mental  illness  or  defect  or  from  other  causes,  but  it 
is  not  concerned  with  the  concept  and  identification  of  mental  illness  or  defect, 
per  se. 

The  concept  of  mental  impairment  provides  the  psychiatrist  with  the 
opportunity  to  clarify  those  mental  dysfunctions  that  relate  to  the  issue. 
It  draws  the  guidelines  for  his  clinical  word  picture  to  the  trier  of  how  the 
defendant's  impaired  mental  functioning  related  to  the  specific  mental  impair- 
ments that  carry  legal  significance  by  the  formulation  of  the  insanity  test.  The 
trier  of  fact  then  has  full  opportunity  to  assess  the  psychiatric  expert  witness' 
appraisal  of  these  psychological  functions  and  their  relationship  to  the  issue 
and  compare  this  appraisal  with  other  evidence  brought  to  bear  on  the  same 
question. 

It  is  unfortunate  that  the  concepts  of  insanity  and  criminal  responsibility 
have  been  misunderstood  to  such  a  remarkable  degree  by  both  psychiatrists 
and  attorneys.  It  has  been  widely  and  incorrectly  assumed  that  the  insanity 
defense  is  a  medical  defense  and  can  be  established  by  proof  of  a  mental 
illness  or  defect.  Many  believe  that  the  presence  of  mental  illness  or  defect, 
per  se,  is  exculpatory.  This  is  not  so.  Much  time  and  energy,  therefore,  have 
been  misdirected  to  ascertaining  the  presence  or  absence  of  mental  illness 
or  defect  as  these  conditions  are  defined  by  the  psychiatric  profession  for 
treatment  purposes.  An  equal  amount  of  time  and  energy  has  been  misspent  in 
trial  in  pursuing  similar  mistaken  objectives.  What  has  not  been  recognized 
is  that  mental  illness  and  defect  defined  for  treatment  purposes  are  quite 
different  from  these  conditions  defined  for  legal  pux-poses  and  that  the  latter 
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are  constricted  and  limited  to  those  kinds  of  mental  impairments  due  to 
mental  illness  or  defect  that  are  accorded  legal  significance  for  the  special 
issue  of  criminal  responsibility. 

(Legal)  insanity  has  been  misunderstood  as  the  legal  equivalent  of  mental 
illness  or  defect.  This  is  not  so.  Identifiable  mental  illness  or  defect  is  a  neces- 
sary condition  for  the  substrate  of  mental  impairment  that  qualifies  the 
defendant  for  exculpatory  insanity.  Absent  mental  illness  or  defect,  insanity 
cannot  exist.  In  other  words,  the  condition  of  mental  illness  or  defect,  per  se, 
is  a  necessary  but  not  sufficient  condition  for  exculpatory  insanity.  In  addition 
social  policy  sets  a  very  high  level  of  mental  impairment  that  must  be  present 
for  the  condition  to  be  identified  as  one  that  qualifies  the  defendant  for 
exculpation  from  criminal  responsibility.  My  experience  with  the  ALI  defi- 
nition of  insanity  in  the  9th  Circuit  unequivocally  demonstrates  that,  when 
accompanied  by  the  concepts  I  have  outlined  above,  this  standard  of  insanity 
fully  satisfies  the  social  policy  considerations  of  contemporary  society.  The 
S.l  definition  of  mental  illness  or  defect  also  completely  fulfills  the  concerns 
of  public  policy. 

The  S.  1  formulation  focuses  upon  the  concept  of  responsibility,  and 
especially  that  of  criminal  responsibility,  as  a  basic  concept  crucially  signifi- 
cant in  the  humanization  of  society.  The  concept  of  criminal  responsibility 
derives  its  force  and  long  life  from  the  value  judgments  inherent  in  the 
sense  of  social  obligation  and  mutual  responsibility.  These  are  values  that 
society  wishes  to  support.  They  are  values  whose  support  requires  that  at 
some  point  in  time  a  line  be  drawn  differentiating  that  social  conduct 
identified  as  bad  from  that  which  is  good  and  setting  out  the  implications  and 
consequences  of  such  a  differentiation.  The  insanity  defense  and  the  S.  1 
definition  of  insanity  support  these  concepts,  reinforce  these  values,  and  direct 
themselves  to  the  differentiation  of  those  who  are  morally  culpable  from 
those  who  are  not  because  of  their  serious  mental  impairment. 

Society  wishes  to  hold  most  persons  criminally  responsible  for  their  viola- 
tions of  law.  Exculpation  from  criminal  responsibility  is  a  social  policy  issue 
determined  by  public  policy  and  not  professional  considerations.  The  insanity 
defense  is  not  based  on  professional  psychiatric  policy  but  rather  on  the 
value  judgments  implicit  in  social  and  legal  justice.  It  is  based  on  century 
old  concepts  that  in  the  absence  of  sanity  there  can  be  no  crime;  and 
prevalent  concepts  of  social  justice  still  hold  that  some  persons,  albeit  few 
in  numbers,  are  so  mentally  impaired  as  a  consequence  of  their  mental  illness 
or  defect  that  they  should  be  exculpated  from  criminal  responsibility.  The 
insanity  defense  and  the  S.  1  definition  of  mental  illness  or  defect  continue 
to  promote  this  concept  of  social  justice. 

The  concept  of  insanity,  therefore,  is  seen  to  have  developed  as  a  tool  of 
social  policy,  and  only  in  relatively  recent  years  has  society  looked  to  the 
psychiatrist  to  help  define  and  refine  this  social  tool.  The  S.  1  definition  of 
insanity  is  such  a  contemporary  tool.  The  concept  of  insanity  is  thus  that 
of  a  definition  or  label  for  legal  identification  and  dispositional  purposes,  i.e..  a 
means  of  identifying  the  accused  either  as  a  criminal  offender  or  a  patient, 
and  a  procedure  for  referring  the  actor  either  to  the  criminal  justice  system 
for  punishment  or  to  the  mental  health  system  for  treatment.  Under  the 
S.  1  definition  of  insanity  and  the  procedures  outlined  in  S.  1,  the  relatively 
few  persons  who  qualify  for  insanity  can  be  reliably  identified  and  referred 
for  treatment  in  the  mental  health  system. 

Although  the  concept  of  individual  responsibility,  and  its  basis  in  the  concept 
of  freedom  of  the  will  and  action,  can  be  questioned  and  can  be  opposed  by 
the  concept  of  scientific  determinism,  nevertheless  many  believe  that  our 
values  supporting  social  order  and  social  justice  require  us  to  live  with  and 
operate  under  the  concept  of  individual  responsibility.  The  model  of  indi- 
vidual responsibility  likewise  leads  to  the  concepts  of  good  and  evil  (acts), 
sick  and  bad  (actors),  patient  and  criminal  offender  (roles),  and  treatment 
and  punishment  (as  measures  of  social  response)  as  if  these  exist  as  disparate 
polar  extremes  when,  in  fact,  they  are  present  as  continuing  gradations.  The 
same  social  values,  however,  promote  the  need  to  operate  as  if  these  concepts 
at  some  point  are  polar  extremes.  The  S.  1  definition  of  insanity  acts  as  an 
operational  tool  to  aid  the  trier  of  fact  to  deal  with  the  concept  of  individual 
responsibility  in  the  mentally  ill  offender  but  permits  the  concept  of  grada- 
tions of  mental  impairment  to  be  utilized  by  the  trier  in  his  assessment  of 
moral  culpability  and  determination  of  criminal  responsibility. 
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Recapitulating,  I  believe  that  support  for  the  insanity  defense  can  be 
perceived  as  supporting  and  reinforcing  concepts  of  mutual  interdependence 
and  responsibility  as  well  as  the  value  system  upholding  the  concepts  of 
social  order  and  social  justice.  There  are  many  who  deny  the  social  need  for 
this  tool,  who  maintain  that  the  tool  does  a  disservice  to  society  in  sharply 
differentiating  good  from  bad,  etc.  and  who  believe  that  other  and  better 
conceptual  tools  can  be  developed  to  maintain  our  social  values.  These  persons 
are  in  the  forefront  in  repudiating  the  insanity  defense,  and  they  see  support 
for  their  position  in  the  abolition  of  the  insanity  defense. 

If  we  accept  the  insanity  defense  as  a  concept  supporting  basic  social  values, 
we  next  may  ask  if  psychiatrists  have  the  professional  expertise  reliably 
and  validly  to  provide  the  special  data  that  apply  to  this  legal  concept. 
Does  the  technical  skill  exist?  And  is  the  field  of  psychiatry,  i.e.,  its 
practitioners,  interested  in  applying  itself  to  this  social-legal  question?  The 
American  Academy  of  Psychiatry  and  Law  replies  with  a  strong  affirmative 
to  these  questions ;  and  I  strongly  concur  with  this  position  as  a  result  of  my 
academic  and  forensic  psychiatry  experience.  The  past  ten  years  have  wit- 
nessed a  marked  increase  of  interest  and  activity  in  forensic  psychiatry. 
Advanced  training  programs  in  forensic  psychiatry  have  developed  in  uni- 
versities ;  the  American  Board  of  Psychiatry  and  Neurology,  the  specialty 
accreditation  committee  for  psychiatry,  has  required  more  academic  and 
clinical  forensic  psychiatry  for  psychiatrists  in  their  formal  psychiatric 
residency  training  programs ;  forensic  psychiatry  as  a  specialty  is  close  to 
subspecialty  accreditation ;  more  and  more  psychiatrists  are  entering  the 
field,  promoting  the  development  of  the  American  Academy  of  Psychiatry  and 
Law  and  a  growing  list  of  journals  and  periodicals  in  psychiatry  and  law ; 
and  most  recently  the  State  of  California  has  funded  forensic  psychiatry 
training  in  two  of  its  universities  and  a  bill  has  been  entered  in  the  State 
legislature  to  certify  forensic  psychiatrists. 

Nevertheless,  strong  differences  of  opinion  about  these  questions  do  exist 
among  American  psychiatrists.  The  Committee  is  already  cognizant  of  the 
fact  that  a  large  number  of  psychiatrists  are  opposed  to  the  insanity  defense; 
and  the  Committee  is  probably  interested  in  why  this  is  so.  I  would  like  to 
answer  this  question  and  offer  my  understanding  of  the  reasons  for  this, 
using  the  Committee's  own  material  for  my  explanation. 

A  staff  survey  was  conducted  by  the  Committee  on  the  Judiciary,  Sub- 
committee on  Criminal  Laws  and  Procedure  of  the  United  States  Senate  on 
March  24,  1972.  The  departments  of  mental  health  in  each  of  the  50  states 
and  the  District  of  Columbia  plus  a  few  individual  psychiatrists  were 
surveyed  as  to  their  position  on  the  insanity  defense.  Fifty-five  letters  of 
inquiry  were  mailed  out.  Its  report,  as  published  in  the  first  session  of  the 
Hearings  before  this  Senate  Subcommittee  on  July  18,  1973,  presents  the 
32  respondent  letters  in  which  substantive  responses  were  made  to  the 
inquiry.  These  replies,  in  my  opinion,  are  representative  of  the  attitudes  and 
opinions  of  a  large  number  of  psychiatrists  in  the  United  States  but  are  not 
shared  by  the  membership  of  the  American  Academy  of  Psychiatry  and  Law. 

Over  fifty  percent  (53.1%)  of  the  psychiatrist  respondents  recommended 
that  the  insanity  defense  be  abolished,  but  most  (46.9%)  favored  that  it 
become  mandatory  that  in  case  of  his  conviction  the  defendant  be  treated 
or  hospitalized  and  not  sent  to  prison  if  he  were  suffering  from  mental 
disease  or  defect.  Twenty-five  (25%)  of  the  respondents  recommended  the 
ALI's  Model  Penal  Code  formulation  which  was  also  recommended  by  the 
National  Commission  on  Reform  of  Federal  Criminal  Laws  and  strongly 
favored  by  the  American  Academy  of  Psychiatry  and  Law. 

This  high  percentage  of  psychiatrists  who  favor  abolishing  the  insanity 
defense  may  have  surprised  Committee  members.  It  is  important  to  note,  how- 
ever, that  although  they  favored  the  abolition  of  the  insanity  defense,  many 
did  not  support  the  S.  1400  definition  of  insanity  and  none  supported  the 
procedural  approach  under  S.  1400  in  which  the  mentally  ill  acquitted  party 
is  committed  to  the  custody  of  the  Attorney  General  of  the  United  States,  i.e., 
none  favored  the  concept  that  the  mentally  ill  offender  be  "treated"  as  a 
criminal  offender  but  rather  supported  the  concept  that  all  mentally  ill 
offenders  be  treated  as  mentally  ill  patients  and  recommended  that  such 
treatment  be  provided  in  mental  hospitals  and  not  prisons  or  "prison  hospitals." 
I  would  like  to  direct  attention  to  these  replies  and  assess  their  significance 
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in  light  of  the  fact  that  so  large  a  numher  of  American  psychiatrists  are 
opposed  to  the  insanity  defense. 

Negative  criticisms  and  rejection  of  the  insanity  defense  in  these  letters 
appear  to  be  reflections  of  underlying  psychiatric  concerns  that  may  he 
conveniently  separated  into  two  major  groups:  (1)  the  psychiatrists"  concerns 
about  maintaining  the  therapeutic  philosophy  and  value  system  of  con- 
temporary psychiatry  :  and  (2)  the  psychiatrists'  rejection  of  the  philosophy, 
value  system,  and  processes  of  the  law,  especially  of  criminal  law,  and  even 
more  of  the  criminal  justice  system.  Psychiatrists  sometimes  accentuate  their 
concerns  in  the  first  group  more  than  the  second;  hut  more  frequently  concerns 
in  both  groups  are  combined  and  interrelated  either  implicitly  or  explicitly 
and  utilize  rejection  of  the  insanity  defense  as  a  vehicle  for  their  expression. 

(1)  In  the  first  group  psychiatrists  direct  their  concerns  to  the  following 
7  areas:  (a)  support  of  their  primary  therapeutic  thrust,  the  helping  and 
healing  philosophy  of  medicine.  This  is  threatened  by  the  potential  for  harm 
to  the  criminal  defendant  from  the  psychiatrist  were  the  psychiatrist's  opinion 
to  he  unfavorable  to  the  defendant.  The  basic  therapeutic  thrust  of  medicine  is 
believed  to  be  undermined  by  the  psychiatrists'  professional  involvement  in 
any  and  all  issues  of  criminal  responsibility  that  may  result  in  possible  harm 
to  the  individual.  The  psychiatrists'  involvement  with  the  insanity  defense 
makes  visible  his  breach  with  the  Hippocratic  Oath,  never  professionally  to 
harm  an  individual. 

(b)  support  of  the  deterministic  philosophy  that  underlies  the  scientific 
structure  of  medical  science  and  that  of  psychiatry  in  particular.  The 
philosophy  that  man's  behavior  and  conduct  are  molded  and  determined  by 
individual  and  social  forces  outside  of  and  beyond  his  conscious  control  runs 
counter  to  the  holding  of  the  individual  offender  culpable  and  punishable  for 
his  actions.  Freedom  of  will  is  perceived  as  a  fiction  which  the  insanity 
defense  promulgates.  Many  psychiatrists,  therefore,  are  opposed  to  criminal 
actors  being  punished  under  criminal  law;  others  accept  the  concept  of 
punitive  sanctions  as  a  necessary  social  response  but  decry  the  psychiatrists' 
professional  involvement  and  role  in  this  social-legal  process. 

(c)  support  for  contemporary  psychiatry's  concern  with  the  individual  and 
his  uniqueness.  The  high  positive  value  placed  upon  the  expansion  of  the 
individual's  unique  capabilities,  and  the  goal  through  psychiatric  treatment 
to  foster  and  promote  these  capabilities,  is  accompanied  by  a  similar  value 
accorded  to  the  concept  of  individual  responsibility.  The  development  of  in- 
dividual responsibility  is  perceived  operationally  as  a  basic  goal  of  psychiatric 
treatment.  This  goal  is  based  upon  the  assumption  that  the  expression  of 
individual  responsibility  is  an  essential  aspect  of  human  nature  and  fostering 
such  expression  promotes  mental  health.  Under  this  professional  aegis  psj  - 
chiatrists  wish  to  hold  all  persons  responsible  for  their  acts  and  rejects  the 
insanity  defense  because  it  negates  this  basic  objective. 

(d)  support  for  the  positive  value  accorded  to  the  non-judgmental  approach 
and  non-moralistic  attitude  that  colors  medical  practice,  especially  the 
practice  of  psychotherapy.  Medical  philosophy  and  the  value  system  in  psy- 
chotherapy on  this  account  strongly  oppose  the  psychiatrists'  professional 
involvement  with  any  issue  of  moral  culpability.  When  this  stance  is  coupled 
with  the  concept  that  all  criminal  acts  are,  in  fact,  symptoms  of  mental 
illness,  many  psychiatrists  are  even  more  opposed  to  the  concept  of  the  "bad" 
criminal  offender  as  against  the  sick  patient  and  favor  the  treatment  of  all 
"criminal"  actors  for  their  mental  illness.  Some  pressure  for  decriminalization ; 
others  move  for  diversion  of  offenders  from  the  system  of  criminal  justice 
to  that  of  mental  health.  The  movement  toward  decriminalization,  diversion, 
etc.,  coupled  with  the  substitution  of  treatment  alternatives  for  punishment, 
rests  on  the  concept  of  a  common  matrix  of  deviant  behavior  for  mental 
illness,  delinquency,  and  criminality  that  blurs  the  identification  of  the 
criminal  offender  for  the  purposes  of  law.  It  blurs  the  lines  that  differentiate 
criminal  from  non-criminal  conduct  and  the  bad  offender  from  the  sick  patient. 
The  insanity  defense  is  opposed  because  it  sets  up  and  perpetuates  these 
boundaries  and  promulgates  categories  of  good  versus  bad  and  bad  versus 
sick. 

(e)  support  for  the  need  to  treat  all  "criminal  actors"  for  their  psychological 
problems  and  anti-social  predispositions  as  against  the  lesser  need  to  treat 
those   few  who  are  exculpated  under  the  limited  rule  of  the  insanity  defense. 

(f)  support  for  the  concern  that  psychiatrists  not  be  directed  away  from 
their  primary  goals  of  treatment  and  prevention  of  mental  illness  to  the  legal 
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ends  of  law.  This  is  urged  on  economic  grounds.  The  argument  is  made  that 
the  instrumental  use  of  psychiatry  for  goals  of  law,  particularly  those  of 
criminal  law,  is  a  social  misuse  of  the  psychiatrists'  specially  developed  costly 
therapeutic  skills.  This  carries  special  weight  in  light  of  the  limited  numbers 
of  qualified  mental  health  professionals  in  comparison  to  the  need.  The 
insanity  defense  is  opposed  because  its  implementation  takes  away  needed 
psychiatric  hands   from   the   primary    role/function   of  psychiatric   treatment. 

►Statements  expressed  by  psychiatric  respondents  in  their  replies  to  this 
Committee,  and  frequently  found  in  the  literature,  demonstrate  the  extent  of 
this  concern  and  appear  as  follows :  that  the  psychiatrist  should  stick  to  his 
last ;  that  he  is  trained  as  a  doctor,  not  a  lawyer ;  that  he  is  unknowledgeable, 
unversed,  and  unsophisticated  in  legal  concepts,  terms,  and  language ;  that  he 
is  not  trained  to  apply  his  professional  technical  material,  concepts,  and  terms 
to  legal  issues  and,  therefore,  is  unable  to  do  so ;  and  that  his  technical  treat- 
ment concepts  and  terminology  are  essentially  inapplicable  to  legal  issues, 
particularly  those  of  criminal  law.  These  and  similar  or  related  objections 
are  made  against  directing  the  psychiatrist's  role/function  away  from  treat- 
ment to  that  of  identification  for  legal  purposes  and  that  of  legal  disposition ; 
and  such  objections  become  visible  in  the  specific  opposition  to  the  insanity 
defense. 

(g)  support  for  increasing  and  improving  the  mental  health  care  and  treat- 
ment for  all  patients.  Coupled  with  recognition  of  the  inadequate  professional 
attention  to  the  mentally  ill  offender  in  jail,  prison,  and  especially  patients 
in  state  hospitals  for  the  criminally  insane,  this  makes  the  psychiatrist  strive 
to  undo  any  measure  or  procedure  that  promotes  such  social  and  professional 
inequities.  A  strong  belief  that  mentally  ill  persons  are  frequently  harmed 
psychologically  by  institutionalization  has  added  impetus  to  the  move  to  treat 
the  mentally  ill  in  the  open  community.  The  common  direction  of  all  these 
concerns  leads  the  psychiatrist  to  oppose  the  insanity  defense  because  it 
helps  develop  conditions  that  block  and  counter  these  trends  in  American 
psychiatry. 

(2)  In  the  second  group  the  psychiatrists'  concerns  are  expressed  as 
negative  attitudes  about  law  that  crystallize  in  opposition  to  the  insanity 
defense. 

Although  the  primary  and  strongest  reasons  for  opposition  to  the  insanity 
defense  arise  from  the  defense  being  perceived  as  a  legal  splinter  invading  the 
integrity  of  the  psychiatric  value  system,  additional  reasons  stem  from  the 
contemporary  psychiatrists'  rejection  of  legal  concepts,  values,  and  procedures, 
especially  those  of  criminal  law  and  the  criminal  justice  system.  It  is  surpris- 
ing to  find  considerable  psychiatric  opposition  to  criminal-legal  concepts  in  the 
face  of  general  ignorance  and  lack  of  sophistication  about  criminal  law. 
The  insanity  defense  is  frequently  misinterpreted  as  a  medical  tool,  with  the 
psychiatrist  characterizing  himself  as  a  professional  who  is  abused,  misused, 
and  exploited  for  the  "nefarious"'  ends  of  prosecution  or  defense.  Many  psy- 
chiatrists do  not  approve  of  the  system  of  criminal  law,  do  not  like  its 
concepts  and  procedures,  and  oppose  the  value  system  imbedded  in  the  concept 
of  legal  justice.  When  legal  justice  is  accepted,  the  psychiatrist  is  more 
prone  to  ally   himself  with  the  goals  of  defense   than  those  of  prosecution. 

Promotion  of  understanding  and  knowledge  about  law  and  sophistication  in 
criminal  law  have  been  major  goals  of  the  University  of  Southern  California 
Institute  of  Psychiatry,  Law  and  Behavioral  Science.  My  experience  in  teach- 
ing over  the  past  ten  years  in  advanced  training  programs  in  forensic  psy- 
chiatry has  demonstrated  that  psychiatrists  can  become  knowledgeable  about 
the  ends  of  social  and  legal  justice  and  also  technically  skillful  in  applying 
clinical  and  professional  material  to  the  ends  of  legal  justice  for  the  social 
good.  In  addition,  such  education  and  training  markedly  promote  an  impartial 
neutral,  and  objective  attitude  in  the  forensic  psychiatrist  that  further  under- 
scores the  concept  of  justice ;  and  finally  such  education  and  training  in 
psychiatry  and  law  develop  in  the  forensic  psychiatrist  the  understanding 
and  sophistication  about  law  that  promotes  acceptance  with  the  capacity  for 
critical  analysis  of  substantive  and  procedural  aspects  of  law  and  of  its  rela- 
tionship to  psychiatry. 

My  comments  on  the  procedural  sections  related  to  the  S.  1  insanity 
defense  will  be  brief.  Section  3-llC2(a)  designates  the  panel  of  qualified 
psychiatrists  for  the  examination.  The  problem  of  defining  the  qualified  psy- 
chiatrist is  important  because  of  the  low  level  of  experience  in  forensic 
psychiatry   that   exists   among  psychiatrists  generally   throughout  the  nation. 
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This  question  has  been  addressed  in  California  recently  because  of  our  need 
for  adequately  trained  forensic  psychiatrists.  A  Senate  Bill  has  been  introduced 
into  the  California  State  legislature  to  certify  forensic  psychiatrists.  In  my 
opinion,  forensic  psychiatry  is  a  subspecialty  of  psychiatry  that  requires  ad- 
vanced education  and  training;  and  in  the  absence  of  such  special  training 
the  psychiatrist's  "expertise"  may  be  so  woefully  inadequate  as  to  subvert 
and  defeat  attempts  to  improve  social  and  legal  justice  through  such 
measures  as  S.  1. 

The  need  for  the  defendant  to  have  the  issue  of  insanity  and  subsequent 
commitment  decided  by  a  jury,  should  he  so  desire,  is  a  legal  question  which 
I  will  leave  for  my  legal  friends  to  point  out.  The  fact  that  it  is  not  addressed 
in  any  part  of  S.  1  carries  legal  significance;  but  I  can  attest  to  the  fact 
that  in  my  forensic  experience  it  has  also  promoted  considerable  difficulty 
for  the  psychiatrist  as  well  as  the  defendant,  and  I  strongly  urge  that  the 
Committee  direct  attention  to  this  matter  and  provide  legal  remedy  for  its 
absence  in  sections  3-11CS,  3-11C4,  and  3-11C8. 

With  respect  to  section  3-llC5(a),  I  assume,  if  the  defendant  has  not 
given  notice  of  intention  to  raise  an  insanity  defense  under  section  1-3C2  and 
is  nevertheless  referred  for  psychiatric  examination  by  a  panel  psychiatrist 
because  of  the  likelihood  that  such  a  defense  may  be  raised,  that  unless 
the  defense  is  actually  raised,  the  psychiatric  material  would  be  inadmissible 
in  the  guilt  phase  of  the  trial.  If  this  assumption  is  incorrect,  then  attention 
.should  be  directed  to  include  this  procedural  safeguard.  This  is  important  for 
the  forensic  psychiatrist  because  unless  the  defendant  has  already  raised  the 
insanity  defense  he  is  unlikely  to  be  cooperative  in  revealing  his  mental  state 
to  the  psychiatrist,  and  the  psychiatrist  can  obtain  little  or  no  reliable  data 
of  significance  for  the  legal  issue.  I,  therefore,  would  recommend  that  such 
psychiatric  examination  be  delayed  until  after  the  insanity  plea  has  formally 
been  raised  by  defense  counsel.  I  also  hope  that,  my  legal  friends  will  direct 
themselves  to  the  question  of  whether  the  proposal  as  formulated  in  Section 
3-11C5  may  breach  constitutional  safeguards  of  due  process. 

I  am  fully  and  heartily  in  agreement  with  the  provision  that  the  defendant 
who  is  exculpated  on  the  basis  of  the  insanity  defense  under  1-3C2  be  com- 
mitted to  the  Secretary  of  Health,  Education  and  Welfare.  Under  section 
3-llC8(g)  I  would  recommend  that  the  required  psychiatric  reports  be 
submitted  every  six  months  rather  than  at  least  once  per  year  after 
commitment.  This  is  made  because  of  the  fact  that  mentally  ill  persons 
treated  today  with  anti-psychotic  drugs  and  other  therapeutic  measures  may 
improve  rapidly  and  merit  such  evaluations  more  frequently  than  once  per 
year. 

I  would  also  like  to  recommend  that  the  Committee  address  itself  to  the 
important  question  of  the  return  to  the  community  of  the  patient  acquitted  by 
reason  of  insanity.  First  I  would  strongly  recommend  that  all  such  persons 
exculpated  on  the  basis  of  section  1-3C2  be  mandatorily  followed  in  psy- 
chiatric out-patient  clinics  for  a  minimum  of  one  year  with  reports  to  the 
court  every  six  months  after  their  return  to  the  community.  Such  a  provision 
would  help  psychiatrists  in  their  approach  to  the  committed  patient  as  they 
consider  his  possible  release  and  provide  a  realistic  opportunity  to  assess 
the  patient's  capacity  to  cope  with  the  every  day  problems  and  conflicts  after 
his  return  to  the  community  while  still  maintaining  a  measure  of  control 
over  him  and  retaining  a  measure  of  security  for  the  community. 

Second  I  would  like  to  bring  to  your  attention  the  need  to  define  more  fully 
and  adequately  the  standard  of  'harm'  in  S.  1  as  this  applies  to  the 
acquitted  mentally  ill  person.  Sections  3— llCS(f)  and  3— HCS(g)  direct  that 
the  defendant  be  committed  to  suitable  and  available  state,  local  or  private 
facilities  until  he  is  no  longer  likely  to  cause  serious  harm  by  reason  of  his 
mental  illness  or  defect.  The  Committee  should  be  aware  of  the  revolution  in 
mental  health  law  concerning  the  civil  commitment  of  the  mentally  ill  that  is 
sweeping  the  nation.  Danger  or  harm  to  others  is  considered  in  many  juris- 
dictions as  the  sole  legal  basis  for  such  involuntary  commitment;  but  the 
standards  defining  the  liklihood  of  such  harm  or  danger  are  quite  variable 
from  jurisdiction  to  jurisdiction.  They  may  be  narrow  or  broad,  high  or  low, 
strict  or  loose.  As  a  consequence  of  this  state  of  affairs  federal  defendants 
returned  to  different,  state  jurisdictions  will  probably  be  dealt  with  under  their 
differential  standards  that  would  be  interpreted  by  state  case  law  unless  more 
clearly  specified  by  the  Federal  Code. 

As  an  example  of  the  problems  raised  by  different  standards  of  harm  or 
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danger,  in  California  defendants  acquitted  by  an  insanity  defense  may  be 
committed  under  a  special  provision  tbat  has  standards  of  harm  that  are 
considerably  broader  than  standards  recently  developed  under  the  Mental 
Health  Act  of  1969  for  the  civil  commitment  of  the  (non-criminal)  mentally 
ill  person.  If  persons  acquitted  by  reason  of  insanity  were  held  to  the  mentally 
ill  standard  of  danger  in  California,  most  would  be  immediately  released  to 
the  community  after  acquittal  or  probably  within  three  months,  and  many 
coidd  still  be  dangerous.  Very  few  persons  could  be  involuntarily  detained  for 
a  longer  period  of  time  under  our  State  Code  even  if  community  safety  and 
security  demanded  it.  This  very  strict  standard  of  danger  for  commitment 
of  the  mentally  ill  in  California  has  created  problems  for  the  United  States 
Attorney  in  his  prosecution  of  mentally  ill  offenders  in  this  district.  Persons 
accused  of  federal  crimes  who  are  successful  in  their  insanity  defense  most 
frequently  do  not  qualify  for  civil  commitment,  as  mentally  ill  in  California 
and,  therefore,  must  be  released  to  the  community.  At  present  this  problem 
is  dealt  with  by  the  transfer  of  the  accused  to  the  state  jurisdiction  for 
prosecution  under  comparable  state  criminal  law ;  acquittal  under  this  law  as 
a  result  of  the  insanity  defense  subjects  the  defendant  to  the  special  pro- 
vision with  the  broader  definition  of  harm  or  danger.  Commitment  of  all 
acquitted  mentally  ill  persons  to  Saint  Elizabeth  Hospital  in  the  District  of 
Columbia  or  the  development  of  other  Federal  Hospitals  throughout  the 
nation  would  obviate  this  problem,  but  S.  1  contemplates  commitment  to 
state,  local,  or  private  facilities  which  not  only  raises  the  problem  but 
compounds  it.  This  matter  must  be  resolved  in  order  to  assure  that  the 
insanity  defense  be  operationally  effective  under  S.  1. 

II.   GENERAL  OBSERVATIONS  ON   THE  ISSUE  OF  THE  INSANITY  DEFENSE 

In  my  opinion,  the  problem  of  treatment  of  the  mentally  ill  offender  and 
the  inadequacies  in  such  treatment  that  exist  in  all  jurisdictions  throughout 
the  nation  are  more  significant  issues  that  require  attention  than  the  question 
of  standardizing  the  definition  of  legal  insanity.  The  definition  of  the  insanity 
defense  is  significant  for  legal  justice ;  and  the  insanity  defense  should  be 
retained  for  social  and  legal  justice.  But  social  justice  must,  and  legal  justice 
should,  address  the  pressing  need  for  adequate  treatment  of  the  mentally 
ill  offender  who  is  mentally  incompetent  to  stand  trial,  acquitted  by  reason 
of  insanity,  or  convicted  of  a  crime  and  committed  to  jail,  prison,  or  accorded 
probation  or  parole.  In  the  absence  of  provisions  that  mandate  adequate 
treatment  for  the  mentally  ill  offender,  reform  of  the  Federal  Criminal  Laws 
related  to  this  area  can  hardly  be  considered  substantive  and  can  not  be 
considered  substantial.  I  recommend,  with  all  of  my  colleagues  in  the 
American  Academy  of  Psychiatry  and  Law,  that  this  Subcommittee  address 
additional  attention  to  this  glaring  lack  and  pressing  need  in  the  Federal 
Criminal  Justice  System  for  procedures  that  would  remedy  this  problem. 

S.  1  under  section  3-11D2  directs  itself  to  psychiatric  examination  of  the 
convicted  offender  who  presents  signs  of  mental  illness.  Unfortunately  this 
section  is  less  adequate  and  less  complete  than  sections  4224  and  4225  of  S. 
1400.  These  latter  sections  describe  procedures  that,  in  my  opinion,  should  be 
incorporated   into    sections  3-llD(l)    and   3-llD(2)    of   S.    1. 

III.    THE    BASES    FOR    OPPOSITION    TO    S.     1400 

The  definition  of  insanity  and  the  procedures  under  S.  1400  are  offered 
as  alternative  proposals  to  those  made  under  S.  1  to  revise  the  insanity 
statutes  in  federal  jurisdictions,  to  set  a  standard  of  criminal  responsibility 
that  would  be  uniform  in  all  federal  jurisdictions,  and  set  a  standard  that 
would  lead  to  a  higher  standard  of  justice  (according  to  the  Administration 
which  submitted  this  Bill  through  the  Department  of  Justice). 

The  American  Academy  of  Psychiatry  and  Law  strongly  opposes  the 
S.  1400  definition  of  insanity  and  its  procedures  for  the  following  reasons : 
(1)  the  concept  and  terminology  of  the  S.  1400  definition  of  insanity  and 
its  procedures  for  dealing  with  the  acquitted  mentally  ill  offender  run  counter 
to  the  philosophy  and  concepts  of  contemporary  society  and  to  those  of  con- 
temporary psychiatry.  In  the  past  century  psychiatry  has  clearly  demon- 
strated that  the  mentally  ill  person  can  be  significantly  and  substantially 
mentally  impaired  without  being  identified  as  "mad"  or  frankly  "crazy"  in 
appearance  or  conduct.  The  S.  1400  definition  of  insanity  reverts  to  the  erron- 
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eous  and  outmoded  concept  that  suggests  that  to  he  considered  insane  one 
must  have  heen  functioning  at  the  level  of  the  "lunatik"  or  the  helpless 
mental  retardate  at  the  time  of  commission  of  an  illegal  act.  Such  a  concept 
is  regressive,  is  rejected  hy  contemporary  societal  attitudes,  and  is  rejected 
hy  the  entire  psychiatric  profession. 

(2)  the  procedural  mechanisms  under  S.  1400  commit  the  acquitted  mentally 
ill  offender  to  a  prison  hospital,  a  part  of  the  criminal  justice  system,  rather 
than  to  a  security  hospital  in  the  mental  health  system.  Again  this  is  a 
retrogressive  procedure  in  which  the  mentally  ill  offender  who  is  not  morally 
culpable  of  a  crime  is  nevertheless  dealt  with  by  and  in  the  system  of  criminal 
justice.  This  procedure  subverts  and  negates  the  social  policy  that  these 
mentally  ill  actors  are  not  morally  culpable,  have  not  committed  a  crime,  and 
should  not  be  dealt  with  under  this  system  of  criminal  justice. 

The  argument  is  offered  hy  some  that  maximum  security  hospitals  for  the 
criminally  insane  are  hospitals  in  name  only  and  are  even  worse  than 
prison;  and  also  the  argument  that  having  all  mentally  ill  offenders  in  prison 
hospitals  would  promote  the  care  and  treatment  of  all  mentally  ill  prisoners 
and  would  upgrade  the  treatment  accorded  to  the  acquitted  insane  patient  in 
custody  as  well.  This  assumes  that  physicians  and  psychiatrists  would  flock 
to  such  prison  hospitals  to  provide  such  treatment.  Unfortunately  the  assump- 
tion runs  counter  to  our  experience.  Professional  staff  have  heen  unattracted 
to  state  mental  hospitals,  are  far  less  drawn  to  hospitals  for  the  criminally 
insane,  and  generally  are  even  less  interested  in  serving  professionally  in 
prison  hospitals.  As  a  consequence  of  this  state  of  affairs  we  can  hardly 
expect  dramatic  improvement  in  the  treatment  of  the  mentally  ill  in  the 
prison  system  in  the  near  future. 

Although  S.  1400  has  considerable  opposition,  there  is  unquestionably  con- 
siderable support  for  it  from  the  legal  profession  and  some  from  the  psy- 
chiatric profession  who  are  unaware  of  its  theoretical  and  especially  its 
procedural  implications.    Support  comes  from  a  number  of  different  sources : 

(1)  from  prosecuting  attorneys  and  others  who  share  their  position  and 
point  of  view;  (2)  from  psychiatrists  and  others  who  are  disappointed  and 
frustrated  at  the  poor  treatment  accorded  to  the  committed  mentally  ill 
patient  in  the  maximum  security  state  hospital  and  the  almost  complete  lack 
of  treatment  provided  for  the  mentally  ill  offender  in  penal  custody  ;  and  (3) 
those  who  oppose  the  insanity  defense  in  principle,  wish  to  remove  the  psy- 
chiatrist from  the  role  of  expert  witness  in  the  trial  in  chief,  and  wish  to 
involve  the  psychiatrist  as  a  consultant  in  sentencing,  directing  the  mentally 
ill  offender  away  from  the  punishment  of  prison  to  the  treatment  of  a  prison 
hospital.  It  can  be  readily  seen  that  agencies  of  prosecution  would  favor  and 
those  of  defense  would  oppose  S.  1400,  both  in  its  substantive  and  its  pro- 
cedural  content  related   to  the  insanity  defense. 

Legal  opinions  about  S.  1400  have  been  mixed.  Although  a  majority  of  the 
National  Commission  on  Reform  of  Federal  Criminal  Laws  and  of  the  Amer- 
ican Bar  Association  Committee  on  Reform  of  Federal  Criminal  Laws  voted 
for  S.  1  and  against  S.  1400,  a  minority  of  both  committees  voted  for  the 
concept  of  legal  insanity  expressed  in  S.  1400.  Eminent  authorities  such  as 
Abraham  S.  Goldstein,  Dean  of  the  Vale  Law  School  and  Alan  Dershowitz, 
Professor  of  Law  at  Harvard  Law  School  have  opposed  the  S.  1400  concept 
of  insanity,  hut  a  number  of  Bar  Associations,  the  National  District  Attorneys 
Association,  the  Department  of  Justice,  and  equally  eminent  authorities  such 
as  Professor  David  Robinson  of  the  Washington  University  National  Law 
Center  have  favored  the  S.  1400  concept  and  its  procedural  mechanisms  for 
dealing  with  the  acquitted  mentally  ill  offender,  as  against  the  S.  1  definition 
and  its  procedures. 

"What  I  would  like  to  address  myself  to  are  the  beliefs  among  attorneys 
that  appear  to   underlie  their  recommendation  of  S.  1400. 

A  number  of  different  beliefs  appear  to  lay  the  foundation 'for  support  of 
the  S.  1400  concept  of  insanity  and  its  procedures:  (1)  the  belief  by  some 
United  States  attorneys  that  there  is  considerable  abuse  of  the  insanity 
defense,  that  many,  if  not  most,  defendants  who  raise  the  insanity  defense  are 
feigning  mental  illness,  malingering,  or  manipulating  legal  procedures,  or  are 
deceiving  examining  psychiatrists  so  that  a  number  of  unjustly  acquitted 
defendants   are   successfully    able    to    avoid    conviction   for   their    wrongdoing; 

(2)  Hi.-  belief  that  current  standards  of  criminal  responsibility  in  the  different 
federal  jurisdictions  are  court  determined  and  do  not  accurately  reflect  and 
represent  contemporary   social    policy,   that    they  are  too  loose,  too   broad,  and 
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too  vague;  and,  therefore,  that  abuse  by  defendants  is  developed  more  readily 
and  is  cheeked  with  more  difficulty;  (3)  the  belief  that  at  the  instigation  of 
defense  psychiatrists  are  entering  the  guilt  phase  of  criminal  trials  in  increas- 
ing numbers  in  order  to  help  exculpate  an  increasing  number  of  acquitted 
defendants;  and  (4)  the  belief  that  the  majority  of  attorneys  and  psychiatrists 
are  opposed  to  psychiatric  expert  witness  testimony  on  the  issue  of  criminal 
responsibility,  are  opposed  to  opinion  testimony  on  the  insanity  issue,  are 
urging  the  abolition  of  the  insanity  defense  or  at  least  its  major  modification, 
and  are  recommending  instead  that  psychiatrists  be  called  in  as  consultants 
after  the  defendant  has  been  adjudicated  as  guilty  to  offer  recommendations 
on  his  disposition  at  the  time  of  sentencing. 

I  have  already  commented  on  belief  number  4.  Beliefs  1,  2,  and  3  are  gross 
exaggerations  or  are  patently  false.  According  to  Dean  Goldstein  and  others 
(Fingarette,  Matthews,  McGarry,  and  Dershowitz)  the  best  estimates  we  have 
indicate  that  the  insanity  defense  is  offered  in  approximately  1%  of  the  felony 
prosecutions  in  the  nation  and  this  figure  has  been  relatively  constant  for  many 
years  except  for  brief  periods  of  change  in  certain  jurisdictions,  such  as  the 
District  of  Columbia  immediately  after  the  introduction  of  the  Durham  rule. 
It  is  important  to  note,  however,  that  in  other  jurisdictions,  such  as  the  9th 
Circuit,  there  was  no  significant  change  in  the  number  of  insanity  pleas  or 
acquittals  on  the  basis  of  insanity  after  the  standard  of  insanity  change** 
from  M'Xaghten  plus  Irresii-table  Impulse  to  the  ALI  rule. 

Dershowitz  has  estimated  that  the  total  number  of  acquittals  on  the  basis 
of  insanity  in  all  federal  jurisdictions  is  less  than  100  per  year;  and  the  best 
estimate  from  McGarry  and  Matthews  is  that  in  1968  there  were  fewer  than 
1500  patients  in  all  of  the  hospitals  for  the  criminally  insane  in  the  United 
States  who  were  institutionalized  as  a  result  of  acquittals  on  the  insanity 
defense.  It  can  be  seen,  therefore,  that  the  numbers  of  persons  pleading  in- 
sanity are  few  and  the  numbers  of  acquittals  even  fewer.  Finally,  as  has  been 
pointed  out  by  all  authorities,  Brackel,  Leavy,  Matthews,  Dershowitz  and 
McGarry,  almost  all  acquittals  on  the  grounds  of  insanity  are  followed  by 
involuntary  commitment  to  security  hospitals ;  and  more  frequently  than  not 
the  length  of  time  that  the  committed  patient  remains  in  the  security  hospital 
has  exceeded  the  period  of  time  that  he  would  have  served  had  he  been  com- 
mitted to  prison. 

Although  these  beliefs  can  hardly  stand  the  test  of  scrutiny,  never- 
theless there  is  good  reason  to  infer  that  they  led  to  the  Administration's  pro- 
posal of  S.  1400  to  the  93d  Congress  1st  session  of  the  United  States  Senate 
on  March  27,  1973,  submitted  by  Senators  Hruska  and  McClellan  as  the  Crimi- 
nal Code  Reform  Act  of  1973. 

The  proposal  was  heralded  by  President  Nixon  in  his  "State  of  the  Union 
Message  on  Crime  and  Law  Enforcement,"  March  14,  1973 : 

"The  most  significant  feature  of  this  chapter  (Chapter  5  of  S.  1400)  is  a 
codification  of  the  'insanity'  defense.  At  present  the  test  is  determined  by  the 
courts  and  varies  across  the  country.  The  standard  has  become  so  vague  in 
some  instances  that  it  has  led  to  unconscionable  abuse  by  defendants. 

"My  proposed  new  formulation  would  provide  an  insanity  defense  only  if 
the  defendant  did  not  know  what  he  was  doing.  Under  this  formulation,  which 
has  considerable  support  in  psychiatric  and  legal  circles,  the  only  question 
considered  germane  in  a  murder  case,  for  example,  would  be  whether  the 
defendant  knew  whether  he  was  pulling  the  trigger  of  a  gun.  Questions  such 
as  the  existence  of  a  mental  disease  or  defect  and  whether  the  defendant  re- 
quires treatment  or  deserves  punishment  would  be  reserved  for  consideration  at 
the  time  of  sentencing." 

In  S.  1400,  Chapter  5. — Defenses,  section  502.  Insanity,  the  definition  of  ex- 
culpatory mental  illness  is  formulated  as  follows : 

"It  is  a  defense  to  a  prosecution  under  any  federal  statute  that  the  defendant, 
as  a  result  of  mental  disease  or  defect,  lacked  the  state  of  mind  required  as  an 
element  of  the  offense  charged.  Mental  disease  or  defect  does  not  otherwise  con- 
stitute a  defense." 

It  can  be  seen  from  this  formulation  that  the  insanity  defense  is  not  com- 
pletely eliminated  but  markedly  circumscribed  and  constricted.  Mental  disease 
or  defect  would  provide  no  defense  unless  it  negatived  an  element  of  the  of- 
fense. Insanity  in  essence  would  be  eliminated  as  a  separate  defense  and  would 
be  accorded  only  evidentiary  significance.  With  this  formulation  and  its  accom- 
panying  procedures   the  Administration   hoped  to   overcome   the  above   listed 
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"abuses"   and    to   reduce  the   objectionable  practices   that   it   believed  were  in 
operation. 

Chapter  312. — Determination  and  Effect  of  Insanity  outlines  under  sections 
4221  to  4225  the  procedures  that  relate  to  the  mentally  ill  offender  in  deter- 
mining the  existence  of  insanity  at  the  time  of  the  offense  (section  4221)  ; 
Psychiatric  examination,  reports,  etc.  and  the  hospitalization  of  a  person  ac- 
quitted by  reason  of  insanity  by  commitment  to  the  custody  of  the  Attorney 
General  (section  4222)  ;  Hospitalization  of  a  convicted  person  suffering  from 
mental  disease  or  defect  (section  4224)  ;  and  Commitment  following  expiration 
of  sentence  (section  4225). 

I  will  comment  on  these  specific  sections  and  describe  why  in  my  opinion  the 
S.  1400  proposal  as  presently  formulated  will  not  succeed  in  improving  the 
administration  of  criminal  justice  and  instead  will  probably  promote  the  oppo- 
site of  what  I  believe  the  Administration  hopes  to  attain. 

Under  section  4221  of  Chapter  12  psychiatrists  will  still  be  called  to  testify 
on  the  relationship  of  the  defendant's  mental  state  to  his  capacity  to  harbor 
the  criminal  intent  at  the  time  of  the  offense.  One  gains  the  impression  that 
so  few  mentally  ill  persons  will  qualify  for  this  standard  of  insanity  that  very 
few,  if  any,  psychiatrists  will  be  involved  in  the  guilt  phase  of  the  trial. 

There  is  no  question  in  my  mind  but  that  the  test  of  insanity  as  denned  in 
S.  1400  initially  win  markedly  reduce  the  number  of  insanity  pleas  and  still 
further  reduce  the  number  of  acquittals  on  the  basis  of  insanity.  From  discus- 
sion with  both  prosecutors  and  defense  counsel  in  both  State  and  Federal  Courts 
in  California  about  this  question,  however,  I  am  led  to  believe  that  this  reduc- 
tion would  be  temporary  and  short-lived.  All  have  agreed  that  shortly  after 
the  enactment  of  S.  1400  the  operational  definition  of  criminal  intent  as  this 
related  to  defendants  who  were  significantly  mentally  ill  would  change  and 
that  in  a  relatively  short  time  the  functioning  definition  of  insanity  under 
section  502  would  be  reformulated  by  the  trier  of  fact  so  that  it  would  again 
provide  for  a  broaaer  exculpatory  condition,  probably  similar  to  M'Naghten 
or  ALI  insanity.  Because  of  the  absence  of  standards  related  to  intent  and 
because  different  levels  of  mental  functioning  are  involved  in  the  criminal  in- 
tents related  to  different  crimes,  the  trier  of  fact  will  be  even  more  confused, 
however,  not  less  confused  as  he  attempts  to  relate  the  psychiatrist's  material 
to  the  issue  of  criminal  responsibility.  That  the  above  observations  are  not 
mere  possibilities  but  are  likely  to  occur  is  confirmed  from  our  experience  in 
California  Courts  following  the  development  of  the  concept  of  diminished  ca- 
pacity. 

Experience  in  California  demonstrates  that  much  more  psychiatric  testimony 
is  entered  on  the  issue  of  criminal  intent  than  on  the  issue  of  insanity.  Esti- 
mates range  from  a  ratio  of  one  instance  of  psychiatrist  involvement  in  insanity 
to  50  instances  of  involvement  on  the  issue  of  intent,  to  a  radio  of  one  to  500. 
In  other  words,  the  expectation  held  by  the  Administration  that  psychiatric 
expert  witness  testimony  will  be  reduced  under  the  S.  1400  formulation  will 
not  only  fail  to  materialize  but  the  contrary  result  will  develop. 

Sections  4222  and  4224  provide  for  the  commitment  of  the  mentally  ill  ac- 
quitted and  convicted  parties  to  the  Attorney  General.  This  has  already  been 
criticized  and  our  opposition  registered.  In  other  respects  these  two  sections 
represent  marked  advances  in  the  disposition  of  the  mentally  ill  offender  in 
that  the  sentence  of  the  convicted  mentally  ill  person  may  be  reduced  after 
he  has  recovered  sufficiently  to  be  returned  from  the  prison  hospital  and  is 
considered  no  longer  in  need  of  treatment.  Again  neither  sections  provide  for 
the  defendant's  jury  trial  on  these  issues,  should  he  wish,  or  judicial  review, 
absences  in  procedure  that  I  hope  the  legal  profession  will  address  itself  to 
in  order  to  satisfy  constitutional  safeguards  of  due  process. 

Finally  it  can  be  said  that  the  insanity  defense  is  no  more  than  an  organiz- 
ing principle  for  a  process  of  social  decision-making  through  our  criminal-legal 
system.  The  S.  1  formulation  of  insanity  for  purposes  of  criminal  responsibility 
should  not  be  looked  upon  as  the  final  answer;  rather  it  should  be  considered 
the  preferable  standard  that  presently  satisfies  the  needs  of  society  and  is 
within  the  professional  capabilities  of  the  forensic  psychiatrist.  In  this  sense 
in  the  S.  1  definition  and  procedures  it  may  be  advisable  to  codify  the  definition 
of  exculpatory  insanity  in  the  Federal  Code  in  order  to  promote  uniformity 
and  reliability  of  criminal  justice  processes  throughout  the  federal  system. 

I  hope  that  the  Committee  finds  these  recommendations  and  observations  of 
value  in  its  considerations  on  the  S.  1  and  S.  1400  proposals  related  to  the 
insanity  defense. 
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ABOLISH  THE  INSANITY  DEFENSE?— NOT  YET* 

JOHN  MONAHAN** 

The  debate  over  the  insanity  defense  has  become  increasingly  heated 
in  recent  years,  until  at  present  "there  is  no  more  hotly  controverted 
issue  in  the  criminal  law."1  The  ranks  of  those  advocating  the  aboli- 
tion of  the  insanity  defense  are  swelling;2  others  rally  to  its  support.3 

Though  the  author's  sympathies  lie  with  the  abolitionists,  this  paper 
will  not  consider  directly  the  reasons  why  the  criminal  law  would  bene- 
fit from  the  absence  of  the  insanity  defense.  These  reasons  are  readily 
available  elsewhere.4     Rather,  the  paper  is  concerned  with  a  criti- 

*  This  article  is  an  addition  to  the  debate  begun  by  Goldstein  &  Katz,  Abolish 
the  Insanity  Defense— Why  Not?,  72  Yale  L.J.  853  (1963).  See  also  Brady,  Abolish 
the  Insanity  Defense — No!,  8  Houston  L.  Rev.  629  (1971).  The  author  is  grateful 
to  Thomas  Schornhurst,  Richard  Price,  Marc  Abramson,  and  Theodore  Sabot  for  their 
comments  on  a  previous  draft  of  this  paper. 

**  Assistant  Professor  in  Social  Ecology,  University  of  Ecology,  University  of  Cal- 
ifornia, Irvine;  B.A.  1966,  State  University  of  New  York  at  Stony  Brook;  Ph.D.  1972, 
Indiana  University. 

1.  Packer,  The  Limits  of  the  Criminal  Sanction  131  (1968)  [hereinafter  cited 
as  Packer]. 

2.  See  Halleck,  Psychiatry  and  the  Dilemmas  of  Crime  341-42  [hereinafter 
cited  as  Halleck];  Hart,  The  Morality  of  the  Criminal  Law  (1964)  [herein- 
after cited  as  Hart];  Szasz,  Law,  Liberty,  and  Psychiatry  138-46  (1963)  [hereinafter 
cited  as  Szasz];  Wootton,  Crime  and  the  Criminal  Law  (1963)  [hereinafter  cited 
as  Wootton];  Goldstein  &  Katz,  Abolish  the  Insanity  Defense — Why  Not?,  72  Yale 
L.J.  853  (1963)  [hereinafter  cited  as  Goldstein  &  Katz];  Morris,  Psychiatry  and  the 
Dangerous  Criminal,  41  S.  Cal.  L.  Rev.  514  (1968)  [hereinafter  cited  as  Morris]. 
Most  recently,  the  National  District  Attorneys  Association  and  the  American  Psychia- 
tric Association  have  advocated  the  abolition  of  the  insanity  defense  in  amicus  curiae 
briefs  in  United  States  v.  Brawner,  No.  22,714  (D.C.  Cir.  June  23,  1972),  at  28.  The 
court  declined  this  suggestion  and  instead  adopted  the  American  Law  Institute's  test  of 
insanity,  Model  Penal  Code  §  4.01  (Proposed  Off.  Draft  1962),  in  place  of  its  own 
"Durham  rule,"  Durham  v.  United  States,  214  F.2d  862  (D.C.  Cir.  1954). 

3.  See  Fingarette,  The  Meaning  of  Criminal  Insanity  1-15  (1972)  [hereinafter 
cited  as  Fingarette];  Goldstein,  The  Insanity  Defense  222-26  (1967)  [hereinafter 
cited  as  Goldstein];  Packer,  supra  note  1,  at  131;  Kadish,  The  Decline  of  Innocence, 
26  Camb.  L.J.  273  (1968)  [hereinafter  cited  as  Kadish]. 

4.  See  Morris,  supra  note  2,  at  544  (app.),  where  the  arguments  for  abolition  are 
detailed.  Kadish  summarizes  what  he  sees  as  the  major  arguments  against  the  insan- 
ity defense : 

The  first  is  that  the  administration  of  the  tests  of  insanity — all  tests — have  been 
a  total  failure.  .  .  . 

Secondly,  it  is  argued  that  the  defense  of  legal  insanity  is  of  little  practical 
importance.  .  .  . 

Finally,  and  of  central  importance,  it  is  believed  that  the  retention  of  the  dis- 
tinction between  those  to  be  punished  and  those  only  to  be  treated  as  unfortunate 
and  invidious  because  in  point  of  fact  it  is  in  all  cases,  not  only  in  some,  that 
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cal  analysis  of  the  justifications  for  the  existence  of  the  insanity  de- 
fense. All  too  often  in  the  past,  the  participants  in  the  debate  on  the 
insanity  defense  have  failed  to  confront  their  opponents'  arguments 
and  have  countered  instead  with  their  own.  This  paper  meets  the  de- 
fenders of  the  insanity  defense  on  their  own  terms  and  responds  co- 
herently, without  characterization  of  the  case  that  they  present.  While 
some  of  their  arguments  are  specious,  others  are  sufficiently  com- 
pelling to  make  abolitionists  pause. 

Most  writings  on  the  insanity  defense  give  only  cursory  treatment 
to  the  raison  d'etre  of  their  subject  matter  before  immersing  them- 
selves in  the  mechanics  of  the  defense  and  the  relative  merits  of  the 
various  rules  of  its  operation.5  From  a  careful  examination  of  the 
most  lucid  writings  in  support  of  the  insanity  defense,  however,  it  is 
possible  to  abstract  two  generic  justifications  for  its  existence. 

The  first  centers  on  the  notion  that  the  citizen  needs  the  insanity  de- 
fense. The  argument  is  that  the  insanity  defense  is  necessary  to  sym- 
bolize and  reinforce  the  average  citizen's  belief  in  personal  responsi- 
bility, and  that  this  belief  is  an  important  determinant  of  his  law-abid- 
ing behavior.  This  person-oriented  justification  contrasts  with  the  sec- 
ond, more  programmatic  justification  that  the  law  needs  the  insanity 
defense.  The  core  of  this  justification  is*  that  the  insanity  defense  plays 
a  crucial  role  in  our  present  system  of  criminal  justice  and  cannot  be 
abolished  without  adversely  affecting  the  basic  assumptions  upon  which 
the  entire  criminal  law  is  built. 

I.     The  Citizen  Needs  the  Insanity  Defense 

The  argument  that  the  citizen  needs  the  insanity  defense  is  stated 
most  cogently  by  Goldstein: 

[Eliminating  the  insanity  defense]  overlooks  entirely  the  place  of  the 
concept  of  responsibility  itself  in  keeping  the  [human]  mechanism  in 
proper  running  order.  That  concept  is  more  seriously  threatened  today 
than  ever  before.  .  .  .  [T]he  insanity  defense  can  play  a  part  in 
reinforcing  the  sense  of  obligation  or  responsibility.  ...  In  this  way, 
it  becomes  part  of  a  complex  of  cultural  forces  that  keep  alive  the  moral 
lessons,  and  the  myths,  which  are  essential  to  the  continued  order  of 
society.6 

persons  who  do  harms  should  be  treated  and  held  in  the  interest  of  the  public 
protection. 
Kadish,  supra  note  3,  at  277-78. 

5.  See,  e.g.,  Goldstein  &  Kate,  supra  note  2,  at  859:  "[T]he  purpose  of  the  in- 
sanity defense  either  has  been  assumed  to  be  so  obvious  as  not  to  require  articulation  or 
has  been  expressed  in  such  vague  generalizations  as  to  afford  no  basis  for  evaluating 
the  multitude  of  formulae."    See  also  Fingarette,  supra  note  3,  at  123. 

6.  Goldstein,  supra  note  3,  at  233.  See  also  Hall,  Responsibility  and  Law:  In 
Defense  of  the  M'Naghten  Rules,  42  A.B.A.J.  917  (1956);  Kadish,  supra  note  3,  at 
287.     Kit-trie,  The  Right  to  be  Different — Deviance  and  Enforced  Therapy  46 
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The  argument  that  the  insanity  defense  is  a  crucial  prop  in  a  "public 
morality  play"7  is  fundamentally  of  the  "exception  proves  the  rule" 
variety:  if  we  can  identify  a  group  of  individuals  (the  "insane")  who 
are  not  responsible  for  their  actions,  we  shall  induce  in  the  remainder 
of  the  population  the  belief  that  they  are  responsible.  One  group's  ex- 
culpation from  criminal  responsibility  shall  inculcate  moral  respon- 
sibility in  the  rest  of  us.8 

This  justification  for  the  existence  of  the  insanity  defense  logically 
can  be  broken  down  into  two  separate  issues.  First,  does  a  belief  in 
personal  responsibility  have  a  significant  effect  upon  an  individual's 
behavior;  and  second,  if  so,  does  the  insanity  defense  contribute  to  an 
individual's  belief  in  personal  responsibility? 

A.     Human  Behavior  and  the  Perception  of  Personal  Responsibility 

There  exists  a  substantial  body  of  empirical  research  relevant  to  the 
proposition  that  an  individual's  perception  of  personal  responsibility 
or  free  will  affects  his  behavior  in  important  ways.9  While  a  full  de- 
scription of  this  literature  would  be  voluminous,  the  convergence  of 
conclusions  drawn  from  research  on  theories  of  locus  of  control,10  cog- 

(1971)  [hereinafter  cited  as  Kittrie]:  "Granting  that  mental  patients,  juveniles,  ad- 
dicts, and  psychopaths  (as  well  as  the  rest  of  the  populace)  may  in  fact  never  exercise 
total  free  will  in  their  social  conduct,  cannot  society's  endorsement  of  the  free  will  con- 
cept still  work  towards  the  enhancement  of  whatever  self-restraint  the  diverse  mem- 
bers of  these  groups  might  be  able  to  generate?" 

7.  Morris  summarizes  this  argument  as  follows:  "In  short,  the  criminal  justice 
system  is  a  name-calling,  stigmatizing,  community  super-ego  reinforcing  system — a  sys- 
tem that  should  not  be  used  against  the  mentally  ill.  They  are  mad  not  bad,  sick  not 
wicked;  it  is  important  that  we  should  not  misclassify  them."  Morris,  supra  note  2,  at 
524.  On  the  social  function  of  the  law  as  part  of  the  "symbolism  of  morality,"  see 
also  Platt,  The  Child  Savers  310-20  (1966). 

8.  See  Morris,  supra  note  2,  at  520. 

9.  It  should  be  clear  at  the  outset  that  we  are  here  dealing  with  free  will  or  respon- 
sibility as  a  psychological  perception  (belief,  disposition)  and  not  with  the  philosophical 
issue  of  whether  man  "actually"  has  free  will.  The  former  is  within  the  domain  of  em- 
pirical research,  whereas  the  latter  is  of  necessity  speculative.  Even  the  current 
free  will  system  of  law  does  not  take  a  philosophical  stand  on  the  existence  of  free  will, 
but  merely  "assumes  the  freedom  of  the  will  as  a  working  hypothesis  in  the  solu- 
tion of  its  problems."  Steward  Machine  Co.  v.  Davis,  301  U.S.  548,  590  (1937).  See 
also  Marshall,  Intention  in  Law  and  Society  19-25  (1968);  Packer,  supra  note  1, 
at  74.  For  a  discussion  of  the  various  meanings  of  the  term  "responsibility,"  see  Finga- 
rette,  supra  note  3,  at  132;  Hart,  supra  note  2,  at  212;  Szasz,  supra  note  2,  at  124. 
See  Andenaes,  The  Moral  or  Educative  Influence  of  Criminal  Law,  27  J.  Social  Issues, 
Apr.,  1971,  at  17  (1971)  for  an  excellent  discussion  of  the  relevance  of  psychological 
research  to  legal  issues,  and  the  limitations  of  such  research. 

10.  Rotter  distinguishes  between  external  control,  in  which  a  person  does  not  believe 
the  reinforcements  he  gets  in  life  are  dependent  upon  his  own  behavior,  but  rather  are 
the  results  of  luck,  chance,  or  fate,  and  internal  control,  in  which  a  person  believes  that 
his  behavior  determines  the  reinforcements  he  receives.  He  summarizes  the  results 
of  scores  of  studies  within  this  locus  of  control  paradigm  by  stating  that,  compared 
with  an  "externalizer,"  an  "internalizer"  is  likely  to  "(a)  be  more  alert  to  those  as- 
pects of  the  environment  which  provide  useful  information  for  his  future  behavior; 


7047 

nitive  dissonance,11  attribution,12  achievement  motivation,13  personal 
causation,14  reactance,15  and  perceived  control16  among  others,  strongly 

(b)  take  steps  to  improve  his  environmental  condition;  (c)  place  greater  value  on  skill 
or  achievement  reinforcements  and  be  generally  more  concerned  with  his  ability,  partic- 
ularly his  failures;  and  (d)  be  resistive  to  subtle  attempts  to  influence  him."  Rotter, 
Generalized  Expectancies  for  Internal  Versus  External  Control  of  Reinforcement,  80 
Psych.  Monographs  1  (1966).  See  also  Rotter,  Chance  &  Phares,  Applications  of  a 
Social  Learning  Theory  of  Personality  (1972). 

11.  Dissonance  theory  holds  that  a  negative  drive  state  is  aroused  whenever  an 
individual  simultaneously  holds  two  cognitions  (ideas,  opinions,  beliefs)  which  are 
psychologically  inconsistent.  Since  dissonance  is  presumed  to  be  unpleasant,  individuals 
strive  to  reduce  it  by  changing  one  or  both  cognitions  to  make  them  "fit  better"  or 
by  adding  new  cognitions.  See  Festinger,  A  Theory  of  Cognitive  Dissonance  36- 
40  (1957).  Literally  thousands  of  studies  have  been  conducted  within  the  framework 
of  dissonance  theory,  and  a  central  finding  to  emerge  from  this  research  has  been  the 
importance  of  the  perception  of  "freedom  of  choice"  in  the  arousal  of  dissonance. 
See  Brehm  &  Cohen,  Explorations  in  Cognitive  Dissonance  (1962);  Gerard,  Basic 
Features  of  Commitment,  in  Theories  of  Cognitive  Consistency  456  (Abelson,  ed. 
1968).  For  example,  a  person  can  be  induced  to  change  his  attitudes  in  a  direction 
predicted  by  dissonance  theory  only  when  he  perceives  himself  as  free  and  uncoerced. 
See  Sherman,  Effects  of  Choice  and  Incentive  on  Attitude  Change  in  a  Discrepant  Be- 
havior Situation,  15  J.  Personality  &  Social  Psychology  245  (1970). 

12.  Attribution  theory  holds  that  the  way  in  which  a  person  perceives  the  cause  of 
an  event  determines,  in  part,  his  reaction  to  that  event.  See  generally  Heider,  The  Psy- 
chology of  Interpersonal  Relations  164-73  (1958);  Kelley,  Attribution  Theory 
in  Social  Psychology,  15  Neb.  Symposium  on  Motivation  192  (1967).  There  is 
ample  evidence  to  suggest  that  whether  one  perceives  another  as  behaving  freely  or  un- 
der coercion  is  an  important  determinant  of  the  traits  that  one  will  atribute  to  him,  and 
hence  of  how  one  will  behave  towards  him.  See  Jones  &  Davis,  From  Acts  to  Dispo- 
sitions: The  Attribution  Process  in  Person  Perception  in  2  Advances  in  Experimental 
Social  Psychology  219  (1965).  Whether  one  attributes  responsibility  for  behavioral 
change  to  himself  or  to  an  external  force  may  significantly  affect  how  long  the  individual 
will  maintain  the  change  in  behavior,  the  change  persisting  longer  if  attributed  to  him- 
self. See  Valins  &  Nisbett,  Attribution  Processes  in  the  Development  and  Treat- 
ment of  Emotional  Disorders  (1972);  Davison  &  Valins,  Maintenance  of  Self -Attri- 
buted and  Drug-Attributed  Behavior  Change,  11  J.  Personality  &  Social  Psychol- 
ogy 25  (1969). 

13.  The  perception  of  personal  responsibility  for  the  outcome  of  one's  behavior 
may  be  a  critical  determinant  of  the  amount  of  satisfaction  one  takes  in  his  achieve- 
ments. Without  the  belief  that  one  is  personally  responsible  for  his  successes,  those 
successes  may  lose  their  incentive  value.  See  generally  Heckhausen,  Achievement  Mo- 
tive Research:  Current  Problems  and  Some  Contributions  Toward  a  General  Theory  of 
Motivation,  17  Neb.  Symposium  on  Motivation  101,  126-29  (1968);  Weiner,  Heck- 
hausen, Meyer  &  Cook,  Casual  Ascriptions  and  Achievement  Behavior:  A  Conceptual 
Analysis  of  Effort  and  Reanalysis  of  Locus  of  Control,  21  J.  Personality  &  Social  Psy- 
chology 239  (1972). 

14.  De  Charms  distinguishes  between  people  who  perceive  themselves  as  Origins 
and  people  who  perceive  themselves  as  Pawns:  "An  Origin  has  a  strong  feeling  of 
personal  causation,  a  feeling  that  the  locus  for  causation  of  effects  in  his  environment 
lies  within  himself.  The  feedback  that  reinforces  this  feeling  comes  from  changes  in 
his  environment  that  are  attributed  to  personal  behavior.  ...  A  Pawn  has  a  feeling 
that  causal  forces  beyond  his  control,  or  personal  forces  residing  in  others,  or  in  the 
physical  environment,  determine  his  behavior.  This  constitutes  a  strong  feeling  of  pow- 
erlessness  or  ineffectiveness."    De  Charms,  Personal  Causation  274  (1968). 

15.  Psychological  reactance  is  a  motivational  state  that  impels  an  individual  to 
re-establish  his  freedom  when  it  is  threatened.  There  is  much  evidence  to  suggest  that 
a  threatened  or  eliminated  alternative  becomes  more  desirable.     Where,  for  example,  a 
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suggests  that  the  individual  who  perceives  himself  as  free  and  respon- 
sible behaves  very  differently  than  the  individual  who  believes  that 
he  lacks  choice  and  responsibility.17  In  general,  the  direction  of  this 
difference  is  toward  a  higher  level  of  awareness,  initiative,  achieve- 
ment, independence  and  complexity  for  those  who  perceive  themselves 
as  freely  choosing  to  behave  in  certain  ways  and  as  responsible  for  their 
behavior.  The  quality  of  life  associated  with  these  attributes  is  not 
lightly  tampered  with  or  casually  disparaged.  The  first  half  of  the  ar- 
gument that  the  citizen  needs  the  insanity  defense,  therefore,  has  sub- 
stantial validity. 

B.     The  Insanity  Defense  and  the  Perception  of  Personal  Responsi- 
bility 

The  second  half  of  the  argument  that  the  citizen  needs  the  insanity 
defense  asserts  that  the  defense  reinforces  the  average  citizen's  belief  in 
his  own  personal  responsibility18  by  "[i]ts  emphasis  on  whether  an  of- 
fender is  sick  or  bad,"19  that  is,  on  whether  an  offender  is  legally  re- 
sponsible for  his  acts.  It  is  presumed  that  citizens  will  become  more 
responsible  by  constantly  emphasizing  responsibility  in  the  law. 

While  there  is  no  empirical  evidence  to  support  this  presumption, 
neither  is  there  any  to  refute  it.20  Evaluation  of  this  half  of  the  argu- 
ment is,  therefore,  speculative.     However,  it  is  reasonable  to  make  an 

person  can  select  either  alternative  A  or  alternative  B  and  his  freedom  to  take  A  is 
threatened,  reactance  will  be  aroused  in  him  and  he  will  consequently  feel  an  increase 
in  desire  to  have  A.  See  generally  Brehm,  A  Theory  of  Psychological  Reactance 
(1966). 

16.  The  perception  of  having  effective  control  over  the  occurrence  of  an  aversive 
event,  even  if  the  perception  is  not  veridical,  can  have  an  effect  upon  autonomic  ner- 
vous system  responses.  In  one  study,  subjects  who  believed  (incorrectly)  that  they  had 
the  power  to  shorten  the  duration  of  electric  shocks  administered  to  them  manifested 
less  reactivity  to  the  shock  than  subjects  who  believed  (correctly)  that  they  could  not 
affect  the  shock's  duration.  Geer,  Davison  &  Gatchel,  Reduction  of  Stress  in  Humans 
Through  Non-Veridical  Perceived  Control  of  Aversive  Stimulation,  16  J.  Personality 
&  Social  Psychology  731  (1970).  The  authors  conclude:  "Man  creates  his  own  gods 
to  fill  in  gaps  in  his  knowledge  about  a  sometimes  terrifying  environment,  creating  at 
least  an  illusion  of  control  which  is  presumably  comforting.  Perhaps  the  next  best 
thing  to  being  master  of  one's  fate  is  being  deluded  into  thinking  he  is."  Id.  at  737-38. 
See  also  Staub,  Tursky  &  Schwartz,  Self-control  and  Predictability:  Their  Effects  on 
Reactions  to  Aversive  Stimulation,  18  J.  Personality  and  Social  Psychology  157 
(1971),  where  the  authors  state:  'The  ability  to  predict  and  control  events  in  the  en- 
vironment is  important  for  the  comfort  and  safety  of  organisms.  Consequently,  control 
and  predictability  may  come  to  be  valued  for  their  own  sake,  while  lack  of  control,  un- 
certainty, and  unpredictability  may  become  intrinsically  aversive." 

17.  For  a  perspective  on  the  over-all  social  utility  of  the  free  will  or  responsibility 
concepts  see  Skinner,  Beyond  Freedom  and  Dignity  (1971). 

18.  See  notes  6-7  supra  and  accompanying  text. 

19.  Goldstein,  supra  note  3,  at  224. 

20.  For  a  discussion  of  an  analogous  lack  of  research  on  an  even  more  basic  assump- 
tion of  the  criminal  justice  system  see  Chappell,  Geis  &  Hardt,  Explorations  in  Deter- 
rence and  Criminal  Justice,  8  Crim.  L.  Bull.  514  (1972). 
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initial  distinction  between  responsibility  as  a  psychological  self-percep- 
tion and  responsibility  as  a  technical  construct  in  the  legal  process.  Pro- 
ponents of  this  argument  have  concluded  that  the  former  should  be 
promoted,  but  it  remains  unclear  whether  the  use  of  responsibility  in 
the  latter  sense  will  reinforce  the  average  citizen's  belief  in  his  own 
personal  responsibility. 

The  defenders  of  the  insanity  defense  assume  that  its  invocation  af- 
fects the  attitudes  of  the  populace  through  the  psychological  process 
of  contrast.21  Citizens  are  exposed  to  the  bizarre  behavior  of  those 
labeled  irresponsible  through  the  ascription  of  insanity,  and  contrast 
their  own  "normal"  behavior  with  that  of  the  defendant.  They  rea- 
son: "He  is  irresponsible.  I  am  not  like  him.  Therefore,  I  must  be 
responsible." 

It  can  also  be  argued,  however,  that  the  psychological  process 
evoked  by  the  insanity  defense  is  more  likely  to  be  assimilation.22  If 
individuals  frequently  hear  that  some  people  are  not  being  held  re- 
sponsible for  their  behavior,  they  may  begin  to  wonder,  "Maybe  some- 
times I,  too,  am  not  responsible  for  my  behavior."  While  an  indi- 
vidual would  otherwise  take  his  responsibility  for  granted,  the  invoca- 
tion of  the  insanity  defense  may  engender  doubts  that  he  is  laboring 
under  psychological  forces  too  deep  and  murky  to  fathom,  much  less 
control.23  If  this  is  the  case,  the  existence  of  the  insanity  defense  is 
marginally  reducing  the  citizen's  belief  in  his  own  responsibility.  This 
argument  gains  credence  as  the  insanity  defense  is  watered  down  to  be- 
come "diminished  responsibility,"24  and  as  high  estimates  are  given  of 

21.  See  Sherif  &  Holland,  Social  Judgment  46-47  (1961). 

22.  Id. 

23.  Theoretically,  of  course,  the  insanity  defense  is  designed  to  avoid  sowing  the 
seeds  of  diffidence.  Wechsler  states  that  "[t]he  problem  is  to  differentiate  between 
the  wholly  non-deterrable  and  persons  who  are  more  or  less  susceptible  to  influence  by 
law.  The  category  must  be  so  extreme  that  to  the  ordinary  man  burdened  by  passion 
and  beset  by  large  temptations,  the  exculpation  of  the  irresponsibles  bespeaks  no 
weakness  in  the  law.  He  does  not  identify  himself  and  them;  they  are  a  world  apart." 
Wechsler,  The  Criteria  of  Criminal  Responsibility,  22  U.  Chi.  L.  Rev.  367,  374  (1955). 
It  is  precisely  this  "bespeaking  of  weakness,"  however,  which  is  at  issue. 

24.  On  the  trend  to  dilute  the  insanity  defense  see  Dix,  Psychological  Abnormality 
as  a  Factor  in  Grading  Criminal  Liability:  Diminished  Capacity,  Diminished  Respon- 
sibility, and  the  Like,  62  J.  Crim.  L.C.  &  P.S.  313,  332  (1971)  [hereinafter  cited  as 
Dix]:  "[F]ormally  recognizing  the  relevance  of  psychological  abnormality  [short  of 
insanity]  would  amount  to  a  realistic  accommodation  with  the  inevitable.  Triers  of 
fact  will  continue  to  be  confronted  with  the  formal  all-or-nothing  choice  of  the  insanity 
defense  in  cases  where  any  reasonable  man  would  seek  a  compromise."  The  United 
States  Court  of  Appeals  for  the  District  of  Columbia  recently  adopted  a  rule  already  ad- 
vocated in  several  states.  In  United  States  v.  Brawner,  No.  22,714  (D.C.  Cir.  June 
23,  1972)  the  court  concluded  that  expert  testimony  as  to  abnormal  mental  condition 
will  be  admitted  to  negative  or  establish  the  existence  of  a  particular  specific  intent 
which  is  an  element  of  the  crime,  as  premeditation  in  first  degree  murder,  though  the 
condition  will  not  exonerate  the  defendant  from  all  criminal  responsibility.  See  id.  at 
55-63. 
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the  proportion  of  the  population  which  is  mentally  ill25  and  presumably 
more  likely  to  identify  with  the  defendant  in  an  insanity  trial.  Gold- 
stein's worry  that  the  concept  of  responsibility  is  more  seriously  threat- 
ened today  than  ever  before26  may  be  justified,  but  the  insanity  de- 
fense may  be  contributing  more  to  the  removal  of  responsibility  than 
to  its  restoration. 

It  may  be  that  "[i]f  the  law  is  to  promote  responsibility,  it  must  im- 
pose responsibility."27  This  argument  is  as  plausible  as  asserting  that 
the  existence  of  a  mechanism  whereby  certain  people  may  evade  le- 
gal responsibility  results  in  increased  psychological  responsibility  for 
the  remainder  of  the  populace. 

The  perception  of  personal  responsibility  does  appear  to  have 
powerful  and  positive  effects  upon  human  behavior.  The  insanity 
defense,  however,  affects  the  citizen's  perception  of  responsibility  in  an 
unknown  direction,  if  it  affects  that  perception  at  all.  The  argument 
that  the  citizen  needs  the  insanity  defense  is,  therefore,  weak. 

II.     The  Law  Needs  the  Insanity  Defense 

There  are  two  versions  of  the  argument  that  the  law  needs  the  in- 
sanity defense.  The  first  asserts  that  our  present  system  of  legal  prin- 
ciples requires  an  insanity  defense  to  function  properly.  The  second 
emphasizes  the  insanity  defense  as  necessary  to  prevent  a  change  from 
present  assumptions  to  a  new  and  allegedly  undesirable  system  of  legal 
assumptions. 

A.     The  Insanity  Defense  and  a  Legal  System  Based  on  Responsibility 

The  existing  Anglo-American  system  of  criminal  justice  is  based 
on  a  model  of  man  as  a  responsible  agent  with  a  free  will.28    The  in- 

25.  There  are  between  forty  and  fifty  epidemiological  surveys  of  the  prevalence  of 
mental  illness  in  the  population.  The  findings  are  widely  divergent — reporting  a  prev- 
alence rate  of  between  1  and  64  per  cent — depending  largely  on  the  definition  of 
"mental  illness"  employed.  "The  two  best  current  studies  of  this  field  appear  to  indi- 
cate that  psychiatric  symptoms  severe  enough  to  require  treatment  may  be  present  in 
as  much  as  30  per  cent  of  the  population."  Lemkau,  Prevention  of  Psychiatric  Illness, 
in  Perspectives  in  Community  Mental  Health  223,  225  (Bindman  &  Spiegel  ed. 
1969),  referring  to  Leighton,  The  Distribution  of  Psychiatric  Symptoms  in  a  Small  Town, 
112  Am.  J.  Psychiatry  716  (1956)  and  Rennie,  Urban  Life  and  Mental  Health,  133 
Am.  J.  Psychiatry  831  (1951). 

26.  See  text  accompanying  note  6  supra. 

27.  Livermore  &  Meehl,  The  Virtues  of  M'Naghten,  51  Minn.  L.  Rev.  789,  849 
(1967).  See  also  Halleck,  supra  note  2,  at  341,  where  the  author  states  that  abolish- 
ing the  insanity  defense  "would  foster  a  greater  sense  of  responsibility  throughout  our 
society.  .  .  ." 

28.  Pound,  Introduction  to  Sayer,  Cases  on  Criminal  Law  xxxvi-xxxvii  (1927): 
"Historically,  our  substantive  criminal  law  is  based  on  a  theory  of  punishing  the  vi- 
cious will.  It  postulates  a  free  agent  confronted  with  a  choice  between  doing  right 
and  doing  wrong  and  choosing  freely  to  do  wrong."    Likewise,  Judge  Bazelon  has  held 
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sanity  defense  is  closely  tied  to  this  model.  Oversimplifying  somewhat, 
"[t]he  defense  of  insanity  rests  upon  the  assumption  that  insanity  ne- 
gates free  will,  and  the  law  does  not  punish  people  who  lack  the  ca- 
pacity for  free  choice."29 

Assuming  a  desire  to  retain  a  system  of  criminal  law  based  on  a  free 
will  model  of  man,  it  is  argued  that  the  insanity  defense  is  essential.30 
Kadish  argues  that  the  insanity  defense  is  necessary  to  keep  a  men- 
tally abnormal  offender  from  having  a  complete  defense  to  his  crime, 
and  hence  going  free;  and  that  it  is  necessary  to  prevent  the  condem- 
nation of  those  to  whom  we  cannot  attribute  blame.31  Release  would 
have  socially  dangerous  consequences32  while  condemnation  would 
be  inconsistent  with  a  free  model  of  the  law. 

1.  Preventing  a  Complete  Defense.  If  an  individual  has  a  com- 
plete inability  to  know  the  nature  and  quality  of  the  act  he  has  com- 
mitted, that  is,  if  he  is  insane  by  M'Naghten  standards,33  then,  it  is  ar- 
gued, he  is  incapable  of  forming  the  cognitive  or  mental  component 
(intent,  recklessness,  etc.)  which  is  part  of  the  definition  of  much 
serious  crime.34  Since  the  insane  person  is  held  to  be  incapable  of 
forming  normal  cognitions,  and  since  cognitive  ability  is  part  of  the 
definition  of  crime,35  he  has  a  complete  defense  to  much  criminal  pros- 
ecution. 

that  "[t]he  legal  and  moral  traditions  of  the  western  world  require  that  those  who,  of 
their  own  free  will  and  with  evil  intent  (sometimes  called  mens  rea)  commit  acts 
which  violate  the  law,  shall  be  criminally  responsible  for  those  acts."  Durham  v. 
United  States,  214  F.2d  862,  876  (D.C.  Cir.  1954).  In  short,  "An  unwarrantable  act 
without  a  vicious  will  is  no  crime  at  all."  Kadish,  supra  note  3,  at  274  (Blackstone's 
translation  of  "Actus  non  facit  reum,  nisi  mens  sit  rea").  Most  recently,  United  States 
v.  Brawner,  No.  22,714  (D.C.  Cir.  June  23,  1972)  reaffirmed  this  proposition:  "Our 
jurisprudence  .  .  .  while  not  oblivious  to  deterministic  components,  ultimately  rests  on 
a  premise  of  freedom  of  will."    Id.  at  49. 

29.  Preface  to  Jeffery,  Criminal  Responsibility  and  Mental  Disease  at  xi 
(1967).    See  also  Goldstein  &  Katz,  supra  note  2,  at  864. 

30.  See  Goldstein,  supra  note  3,  at  222;  Packer,  supra  note  1,  at  132;  Kadish, 
supra  note  3,  at  280. 

31.  See  Kadish,  supra  note  3,  at  280. 

32.  See  Dix,  supra  note  24,  at  322:  "While  an  offender  who  is  psychologically 
abnormal  may  well  be  less  blameworthy,  he  may  also  be  more  dangerous  than  one 
without  his  impairments."  Goldstein  holds  that  the  complete  acquittal  of  mentally  ab- 
normal offenders  would  release  from  state  control  "the  very  persons  society  should  prob- 
ably fear  most — because  their  endowments  are  fewer,  because  they  are  more  sug- 
gestible, more  manipulable,  more  fearful."    Goldstein,  supra  note  3,  at  202. 

33.  Sec  M'Naghten's  Case,  8  Eng.  Rep.  718  (1843). 

34.  See  Model  Penal  Code  §  2.02  (Proposed  Off.  Draft  1962):  ".  .  .  [A]  person 
is  not  guilty  of  an  offense  unless  he  acted  purposely,  knowingly,  recklessly  or  negli- 
gently .  .  .  with  respect  to  each  material  element  of  the  offense."  This  mens  rea  for- 
mulation proposed  by  the  Model  Penal  Code  has  been  substantially  adopted  in  the  1967 
N.Y.  Penal  Law  §  15.05  (McKinney  1967). 

35.  See  Kadish,  supra  note  3,  at  280:  "A  total  inability  to  know  the  nature 
and  quality  of  the  act  quite  plainly  precludes  convicting  a  defendant  of  any  crime  whose 
definition  requires  that  he  have  that  knowledge.  And  any  crime  which  requires  intent, 
or  knowledge  or  recklessness  surely  posits  that  knowing.    If  it  were  not  for  the  special, 
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To  prevent  the  state  from  being  powerless  in  the  face  of  crime  com- 
mitted by  the  insane,  the  insanity  defense  is  invoked  to  deprive  the  de- 
fendant of  his  normal  mens  rea  defense.  This  defense,  the  state's 
inability  to  prove  that  intent  existed,  would  lead  to  discharge.  The  in- 
sanity defense,  however,  requires  acquittal  on  the  special  grounds  of 
insanity,  with  the  probable  consequence  that  the  defendant  is  channeled 
into  the  mental  health  system  of  social  control.36 

One  solution  to  the  problem  of  completely  acquitting  those  judged 
insane,  to  preclude  all  evidence  on  the  absence  of  mens  rea  which  is  re- 
lated to  the  accused's  mental  abnormality,  was  attempted  in  Wash- 
ington. This  first  abolitionist  statute,  however,  was  declared  violative 
of  the  state  constitution  in  State  v.  Strasburg.31  That  case  held  that  in- 
sanity was  a  substantive  question  of  fact  which  the  defendant  was  en- 
titled to  have  submitted  to  the  jury.  Any  inhibition  of  that  right  was 
a  denial  of  the  right  to  trial  by  jury,  incorporated  into  the  state  consti- 
tution at  the  time  of  its  adoption,  and  was  a  deprivation  of  due  pro- 
cess.38 

Additionally,  this  solution  is  unworkable  because  the  defendant's 
mental  condition  may  be  directly  relevant  to  the  crucial  issue  of  whether 
he  possessed  the  required  mens  rea.  The  relevance  of  mental  abnor- 
mality to  the  issue  of  mens  rea,  established  in  People  v.  Wells39  and 
reformulated  in  People  v.  Gorshen,*0  has  been  widely  accepted.41 

Even  if  the  Wells-Gorshen  prohibition  against  the  exclusion  of  evi- 
dence relevant  to  mental  abnormality  could  be  overcome,  there  still 

pre-emptive  defence  of  legal  insanity,  therefore,  the  defendant  would  have  a  complete 
defence  on  the  merits  to  any  such  crime — namely,  the  lack  of  mens  rea." 

36.  See  note  60  infra.  See  also  Baxtrom  v.  Herold,  383  U.S.  107  (1966)  and 
Bolton  v.  Harris,  395  F.2d  642  (D.C.  Cir.  1968)  on  the  requirement  for  a  separate 
hearing  to  determine  current  dangerousness. 

37.  State  v.  Strasburg,  60  Wash.  106,  110  P.  1020  (1910).  For  what  appear  to  be 
the  only  other  attempts  at  abolition,  see  State  v.  Lange,  168  La.  958,  123  So.  639 
(1929);  Sinclair  v.  State,  161  Miss.  142,  132  So.  581  (1931). 

38.  60  Wash,  at  119-20,  HOP.  at  1024. 

39.  People  v.  Wells,  33  Cal.  2d  333,  345,  202  P.2d  53,  62-63,  cert,  denied,  338 
U.S.  919  (1949). 

40.  People  v.  Gorshen,  51  Cal.  2d  716,  733,  336  P.2d  492,  502-03  (1959). 

41.  See,  e.g.,  Rhodes  v.  United  States,  282  F.2d  59,  60-61  (4th  Cir.  1960);  United 
States  v.  Higgins,  15  C.M.R.  143,  148  (1954);  Becksted  v.  People,  133  Colo.  72,  292 
P.2d  189  (1965);  Battalion  v.  People,  118  Colo.  587,  199  P.2d  897  (1948);  State  v. 
Clokey,  83  Idaho  322,  364  P.2d  159  (1961);  State  v.  Grameny,  256  Iowa  134,  126 
N.W.2d  285  (1964);  Washington  v.  State,  165  Neb.  275,  85  N.W.2d  509  (1957);  Fox 
v.  State,  73  Nev.  241,  316  P.2d  924  (1957);  State  v.  Di  Paolo,  34  N.J.  279,  168 
A.2d  401  (1961);  State  v.  Padilla,  66  N.M.  289,  347  P.2d  312  (1959).  For  cases  to 
the  contrary,  see  Dix,  supra  note  24,  at  318  n.33.  The  Model  Penal  Code,  §  4.02 
(Proposed  Off.  Draft  1962)  provides:  "Evidence  that  the  defendant  suffered  from  a 
mental  disease  or  defect  is  admissible  whenever  it  is  relevant  to  prove  that  the  defend- 
ant did  or  did  not  have  a  state  of  mind  which  is  an  element  of  the  offense."  For  a  dis- 
cussion of  the  Model  Penal  Code  rule  see  Dix,  supra  note  24,  at  318  n.32.  See  also 
note  24,  supra. 
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would  be  additional  problems  in  trying  to  exclude  any  mens  rea  evi- 
dence involving  mental  illness  from  the  trial  proceedings.  If  some 
mens  rea  evidence  is  to  be  excluded,  the  judge  must  have  a  criterion 
to  distinguish  the  admissible  from  the  inadmissible  evidence.  The  cri- 
terion, presumably,  would  be  whether  the  evidence  goes  to  establish 
the  defendant's  mental  illness.  If  it  does,  then  the  evidence  would 
be  excluded.  The  resulting  situation,  however,  would  be  the  func- 
tional equivalent  of  retaining  the  insanity  defense.  The  test  of  legal  in- 
sanity would  not  be  excluded,  but  merely  re-labeled  as  a  rule  of  evi- 
dence rather  than  a  substantive  defense.  As  Kadish  observed,  "You 
can  change  the  name  of  the  game,  but  you  cannot  avoid  playing  it  so 
long  as  mens  rea  is  required."42 

Morris  advocates  another  approach  to  the  admission  of  mental  illness 
evidence;43  it  should  be  admitted  as  to  the  presence  or  absence  of 
mens  rea.44  He  dismisses  the  problem  of  completely  acquitting  and 
setting  free  disordered  offenders  by  stating  that  cases  involving  the  ef- 
fect of  mental  abnormality  on  mens  rea  would  be  rare.45 

There  is,  however,  every  reason  to  believe  that  cases  raising  the  mens 
rea  issue  would  be  the  rule  rather  than  the  exception  under  Morris' 
formulation.  Given  the  recent  extraordinary  expansion  of  the  concept 
of  illness,  especially  of  mental  illness,46  it  is  difficult  to  imagine  other- 
wise. Menninger  has  stated  that  "the  time  will  come  when  stealing 
or  murder  will  be  thought  of  as  a  symptom,  indicating  the  presence  of 
a  disease."47  To  the  extent  that  this  occurs,  Morris'  rule  would  re- 
sult in  the  elimination  of  all  criminal  sanctioning.  Morris  speaks  of 
"insane  mens  rea."iS  The  connotations  of  this  hybrid  term,  however, 
are  internally  contradictory:    mens  rea  is  part  of  a  nomological  net 

42.  Kadish,  supra  note  3,  at  282. 

43.  Morris,  supra  note  2,  at  518-19. 

44.  "The  accused's  mental  condition  should  be  relevant  to  the  question  of  whether 
he  did  or  did  not,  at  the  time  of  the  act,  have  the  prohibited  mens  rea  of  the  crime 
of  which  he  is  charged.  There  should  be  no  special  rules  like  M'Naughten  or  Durham; 
the  defense  of  insanity  would  be  eliminated.  Evidence  of  mental  illness  would  be  ad- 
missible as  to  the  mens  rea  issue  to  the  same  limited  extent  that  deafness,  blindness, 
a  heart  condition,  stomach  cramps,  illiteracy,  stupidity,  lack  of  education,  'foreign- 
ness,'  drunkenness,  and  drug  addiction  are  admissible.  In  practice,  cases  raising  these 
issues  are  rare,  and  they  would  remain  rare  if  mental  illness  were  added  to  the  list."  Id. 

45.  Id.    For  a  discussion  of  Morris'  position  see  Dix,  supra  note  24,  at  331-32  n.102. 

46.  See  Packer,  supra  note  1,  at  79;  Price,  Abnormal  Behavior — Perspectives 
in  Conflict  62  (1972). 

47.  Menninger,  Medicolegal  Proposals  of  the  American  Psychiatric  Association, 
19  J.  Grim.  L.C.  &  P.S.  367,  373  (1928).  The  years  appear  to  have  tempered 
Menninger.  In  Menninger,  The  Crime  of  Punishment  254  (1969),  he  states  "I 
would  say  that  according  to  the  prevalent  understanding  of  the  words,  crime  is  not  a 
disease.  Neither  is  it  an  illness,  although  I  think  it  should  be!"  See  Packer's  comments 
on  Menningers  "Humpty-Dumptyish"  use  of  words,  in  Packer,  Enemies  of  Progress, 
N.Y.  Rev.  of  Books,  Oct.  23,  1969,  at  17. 

48.  Morris,  supra  note  2,  at  521. 
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including  the  concepts  "free  will,"  "choice,"  and  "responsibility,"  while 
"insanity"  connotes  "lack  of  free  will,"  "inability  to  choose,"  and  "ir- 
responsibility." The  term  "insane  mens  red"  is  born  of  a  paradigm 
clash;  it  simply  cannot  withstand  judicial  scrutiny. 

2.  Condemning  the  Blameless.  The  most  frequently  uttered  justi- 
fication for  maintaining  the  insanity  defense  is  that  without  it  the  law 
would  be  forced  to  officially  condemn  persons  not  psychologically  con- 
sidered blameworthy,  a  morally  intolerable  situation.  "Our  collective 
conscience  does  not  allow  punishment  where  it  cannot  impose  blame."49 

It  is  evident  that  this  argument  is  the  obverse  of  the  previous  one. 
The  previous  argument  held  that  without  the  insanity  defense  the  law 
would  not  be  able  to  sanction  those  considered  insane;  they  would 
have  a  complete  defense  to  crime.  This  argument  asserts  that  with- 
out the  insanity  defense,  the  law  would  be  forced  to  criminally  sanc- 
tion the  insane.  If  the  previous  argument  is  valid,  this  one  is  inappli- 
cable: if  without  the  insanity  defense  the  law  is  powerless  to  sanction 
the  insane,  it  need  not  worry  about  the  ramifications  of  criminally  sanc- 
tioning them.  Perhaps  it  is  fair  to  say  that  the  arguments  are  in  two 
different  forms.  Viewed  in  this  context,  the  insanity  defense  is  nec- 
essary since  without  it,  the  law  would  be  forced  either  to  fully  acquit 
the  insane  or  to  unjustly  condemn  them. 

It  would  appear  that  the  terms  "blame"  or  "condemnation"  can  be 
viewed  from  either  of  two  perspectives:  that  of  the  offender  who  is 
the  recipient  of  the  blame  and  condemnation,  or  that  of  society  (per- 
sonified in  the  court),  which  bestows  the  blame  and  condemnation.50 

The  defenders  of  the  insanity  defense,  when  asserting  the  "condem- 
nation of  the  blameless"  argument,  acknowledge  that  labeling  a  de- 
fendant "not  guilty  by  reason  of  insanity"  constitutes  condemnation 
from  the  offender's  perspective.51  Indeed,  a  growing  body  of  psycho- 
logical research  indicates  that  the  stigma  attached  to  the  ascription  of 

49.  Durham  v.  United  States,  214  F.2d  862,  876  (D.C.  Cir.  1954).  See  analogous 
sentiments  expressed  in  Budd  v.  California,  385  U.S.  909,  912-13  (1966)  (Fortas,  J., 
dissenting  from  denial  of  cert.);  Robinson  v.  California,  370  U.S.  660,  666  (1962); 
Lambert  v.  California,  355  U.S.  225,  229  (1957);  Overholser  v.  Lynch,  288  F.2d  388, 
393  (D.C.  Cir.  1961);  Williams  v.  United  States,  250  F.2d  19,  26  (D.C.  Cir.  1957). 
Kittrie  summarizes  the  point  well:  "If  man  has  an  unfettered  free  will  to  elect  between 
several  possible  courses  of  action,  the  fact  that  one  chooses  a  prohibited  action  then 
becomes  sufficient  justification  to  punish  him.  Without  this  free  will,  however,  punish- 
ment would  be  unfair  and  ineffective.  This  reasoning  was  especially  evident  in  the 
classicists'  vigorous  efforts  to  abolish  the  punishment  of  insane  persons  under  the  crim- 
inal law."    Kittrie,  supra  note  6,  at  23. 

50.  See  generally,  Scott,  The  Construction  of  Conceptions  of  Stigma  by  Professional 
Experts,  in  Deviance  and  Respectability  255  (Douglas  ed.  1970). 

51.  Thus  Goldstein  acknowledges  that  "being  regarded  as  mentally  ill  may  bring 
him  [the  defendant]  as  much  stigma,  economic  deprivation,  family  dislocation,  and  of- 
ten as  little  treatment  or  physical  comfort  as  being  a  criminal."  Goldstein,  supra  note 
3,  at  20. 
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mental  illness  is  at  least  as  severe  as  that  which  is  attached  to  a  crimi- 
nal record.  This  holds  true  at  the  levels  of  self-perception52  and  in- 
terpersonal relations,"  as  well  as  on  the  more  formal  societal  level.54 
Morris'  comments  on  the  fact  of  "double  somatization"  are  not  with- 
out merit: 

Prison  authorities  regard  their  inmates  in  the  facilities  for  the  psycholo- 
gically disturbed  as  both  criminal  and  insane,  bad  and  mad;  mental 
hospital  authorities  regard  their  inmates  who  have  been  convicted — 
or  only  arrested  and  charged  with  crime — as  both  insane  and  criminal, 
mad  and  bad.  .  .  . 

Thus  the  defense  of  insanity  is  neither  essential  to  the  morality  of 
punishment  nor  effective  at  present  to  reduce  social  stigma.55 

From  the  court's  perspective,  however,  it  makes  a  great  deal  of  dif- 
ference whether  one  is  ascribing  criminality  or  mental  illness.  In  the 
current  free  will  model  of  criminal  justice,  since  criminals  freely  choose 
to  do  evil,  it  is  morally  permissible  to  condemn  them.  Indeed,  this 
should  be  done,  since  fear  of  condemnation  is  said  to  deter  them  and 
others  from  future  crime.56 

The  case  is  otherwise,  however,  with  those  judged  insane.  Since  the 
insane  are  held  to  have  impaired  volitional  capacity,57  they  cannot 
choose  to  commit  a  crime.  It  is  morally  impermissible  to  condemn 
or  otherwise  punish  them.58  However,  to  insure  community  safety, 
some  form  of  control  must  be  applied  to  those  who  commit  danger- 
ous acts,  regardless  of  their  mental  state.59  Hence,  the  insanity  de- 
fense: it  allows  for  social  control,  as  a  convenient  by-product  of  "treat- 
ment" in  a  secure  institution,  while  obviating  the  moral  implications 


52.  See,  e.g.,  Farina,  Gliha,  Boudreau,  Allen  &  Sherman,  Mental  Illness  and  the 
Impact  of  Believing  Others  Know  About  It,  11  J.  Abnormal  Psychology  1,  4  (1971) 
stating  that  believing  others  to  be  aware  of  their  status  caused  patients  to  feel  less  ap- 
preciated, to  find  a  task  more  difficult,  to  perform  more  poorly,  and  they  were  per- 
ceived as  more  tense,  anxious,  and  poorly  adjusted  by  an  observer.  See  generally, 
Goffman,  Stigma  (1963). 

53.  See,  e.g.,  Farina,  Gliha,  Boudreau,  Allen  &  Sherman,  supra  note  52,  at  1 :  "In- 
sane people  are  less  acceptable  as  friends  and  neighbors  than  dope  addicts  or  ex- 
convicts  and  are  described  as  more  worthless  than  those  who  are  blind  or  have  lep- 
rosy." See  also  Farina,  Holland  &  Ring,  Role  of  Stigma  and  Set  In  Interpersonal  In- 
teraction, 71  J.  Abnormal  Psychology  421  (1966);  Lamy,  Social  Consequences  of  Men- 
tal Illness,  30  J.  Consulting  Psychology  450  (1966). 

54.  See,  e.g.,  Ennis,  Civil  Liberties  and  Mental  Illness,  1  Crim.  L.  Bull.  101,  123 
(1971):  "Former  mental  patients  do  not  get  jobs.  In  the  job  market,  it  is  better  to 
be  an  ex-felon  than  an  ex-patient." 

55.  Morris,  supra  note  2,  at  525. 

56.  See  note  90  infra  and  accompanying  text. 

57.  See  note  35  supra  and  accompanying  text. 

58.  See  note  49  supra. 

59.  See  Wootton,  supra  note  2,  at  52:  "[A]n  action  does  not  become  innocuous 
merely  because  whoever  performed  it  meant  no  harm." 
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of  imposing  that  control.60 

For  the  law  to  need  the  insanity  defense  in  order  to  function  under 
its  present  assumptions,  therefore,  means  that  condemnation  must  be 
viewed  from  its  moral,  court-centered  perspective  rather  than  from  its 
actual,  defendant-centered  one.  Kadish  does  this  when  he  acknowl- 
edges the  similarity  from  the  defendant's  perspective  between  con- 
demnation as  a  criminal  and  as  a  mental  defective,  but  stresses  the 
"paradigmatic  affront"  to  courts'  moral  sense  of  justice  which  would 
accompany  the  criminal  conviction  of  the  insane.01 

The  free  will  assumptions  underlying  the  present  criminal  justice 
system  thus  necessitate  a  studied  ignorance  of  some  of  the  law's  ac- 
tual effects  upon  mentally  abnormal  offenders.  This  has  been  taken 
as  one  additional  piece  of  evidence62  indicating  that  an  alternate  set 
of  operating  assumptions  might  prove  more  fruitful.  Discussion  has 
centered  on  the  behavioral  position  as  the  chief  contender  for  an  al- 
ternative set  of  assumptions  to  guide  the  administration  of  criminal 
justice.  The  second  form  of  the  argument  that  the  law  needs  the  insanity 
defense  is  a  reaction  to  those  who  have  proffered  this  position. 

3.  The  Insanity  Defense  and  the  Behavioral  Position.  The  argument 
that  the  law  needs  the  insanity  defense  to  avoid  shifting  to  a  new  and 
allegedly  undesirable  set  of  principles  treats  the  insanity  defense  more 
as  symbol  than  as  a  substantive  issue.  The  assertion  that  the  insanity 
defense  is  the  "chief  paradigm  of  free  will"03  in  a  legal  system  based 
on  a  free  will  model  of  man  is  the  first  line  of  defense  against  those 
who  would  inject  deterministic  assumptions  into  the  criminal  law  and 
substitute  social  dangerousness  for  moral  guilt  as  the  basis  for  state 
sanctioning.  Abolition  of  the  insanity  defense  would  "cut  loose  the 
criminal  law  from  its  moorings  of  condemnation  for  moral  failure. 
Once  one  has  started  down  this  road  there  is  no  defensible  stopping 
point  short  of  strict  liability  with  the  question  of  culpability  being  raised 
at  the  stage  of  disposition."64 

60.  See  Goldstein  &  Katz,  supra  note  2,  at  865:  "[T]he  insanity  defense  is  not  de- 
signed, as  is  the  defense  of  self-defense,  to  define  an  exception  to  criminal  liability, 
but  rather  to  define  for  sanction  an  exception  from  among  those  who  would  be  free  of 
liability."    See  also  Fingarette,  supra  note  3. 

61.  Kadish,  supra  note  3,  at  283:  "It  is  true  .  .  .  that  a  person  adjudicated  not 
guilty  but  insane  suffers  a  substantial  social  stigma.  It  is  also  true  that  this  is  hurtful 
and  unfortunate,  and  indeed,  unjust.  But  it  results  from  the  misinterpretation  placed 
upon  the  person's  conduct  by  people  in  the  community.  It  is  not,  like  the  conviction  of 
the  irresponsible,  the  paradigmatic  affront  to  the  sense  of  justice  in  the  law  which  con- 
sists in  the  deliberative  act  of  convicting  a  morally  innocent  person  of  a  crime,  of  im- 
posing blame  when  there  is  no  occasion  for  it." 

62.  For  a  complete  discussion  of  the  sources  of  dissatisfaction  with  the  free  will  po- 
sition, see  Kittrie,  supra  note  6,  at  24. 

63.  Packer,  supra  note  1,  at  132. 

64.  Livermore  &  Meehl,  supra  note  27,  at  797. 
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Indeed,  many  do  advocate  the  abolition  of  the  insanity  defense  "as 
one  part  of  a  larger  radical  transformation  of  the  law  which  would  tear 
up,  root  and  branch,  all  manifestations  of  mens  rea  towards  the  end  of 
extirpating  blame  and  punishment  from  the  criminal  law."65  Those 
who  advocate  this  radical  transformation  are  adherents  of  what  Packer 
has  dubbed  the  "behavioral  position,"06  and  what  Kittrie  calls  the 
"Therapeutic  State."67 

There  are  two  parts  to  the  claim  that  the  insanity  defense  must  be 
maintained.  First,  abolishing  the  insanity  defense  will  move  the  law 
toward  the  behavioral  position.  Second,  the  behavioral  position  forms 
an  undesirable  basis  upon  which  to  form  a  system  of  criminal  law. 

The  first  point  must  be  conceded.  As  discussed  above,  if  the  law  is 
forced  by  the  removal  of  the  insanity  defense  to  release  large  num- 
bers of  abnormal  offenders,  or  if  jurists  are  forced  into  the  morally 
intolerable  and  inconsistent  position  of  having  to  condemn  those  to 
whom  they  could  not  attribute  blame,  the  free  will  model  of  man 
cannot  be  maintained  as  the  basic  concept  of  the  criminal  justice  sys- 
tem. The  notion  of  moral  culpability  or  responsibility  in  the  law  is  al- 
ready being  strained  by  the  presence  of  strict  liability  "social  welfare" 
statutes  which  do  not  require  moral  guilt  for  the  imposition  of  pun- 
ishment.68 The  free  will  model  has  been  steadily  losing  ground  to 
the  Therapeutic  State  in  recent  years,69  and  the  loss  of  the  insanity  de- 
fense would  be  the  coup  de  grace.  The  behavioral  position  would  be 
adopted  by  default;  it  is  the  only  set  of  assumptions  seriously  being  of- 
fered as  a  substitute  for  the  free  will  model.70 

65.  Kadish,  supra  note  3,  at  285. 

66.  See  Packer,  supra  note  1,  at  11. 

67.  See  Kittrie,  supra  note  6,  at  24.  The  behavioral  position  is  not  to  be  confused 
with  "behaviorism"  or  "behavior  modification"  in  psychology.  Indeed,  some  of  the 
most  influential  legal  behaviorists  (e.g.,  Karl  Menninger)  are  psychoanalysts.  A  con- 
ceptual distinction  must  also  be  made  between  the  behavioral  position  and  a  "medical 
model"  of  abnormal  behavior.  While  one  may  (and  many  do)  simultaneously  adhere  to 
the  deterministic  behavioral  position  and  to  the  view  that  abnormal  behavior  is  best  con- 
ceptualized as  "sickness,"  there  is  no  logical  necessity  for  so  doing  and  probably  much 
to  recommend  against  it.  On  the  "medical  model,"  see  Price,  supra  note  46,  at  62; 
Szasz,  The  Myth  of  Mental  Illness  ( 1961 ). 

68.  See  generally  Morissette  v.  United  States,  342  U.S.  246  (1952);  Speidel  v. 
State,  460  P.2d  77  (Alas.  1969).  Wootton,  supra  note  2,  at  48:  "Nothing  has  dealt 
so  devastating  a  blow  at  the  punative  conception  of  the  criminal  process  as  the  prolif- 
eration of  offenses  of  strict  liability." 

69.  See  Kittrie,  supra  note  6,  at  32-39  for  an  excellent  discussion  of  "the  divest- 
ment of  the  criminal  law." 

70.  See  American  Friends  Service  Comm.,  Struggle  for  Justice  47  (1971); 
Kittrie,  supra  note  6,  at  372-74;  Packer,  supra  note  1,  at  9.  Fear  that  abolishing  the 
insanity  defense  would  usher  in  a  deterministic  behavioral  position  is  explicit  in  United 
States  v.  Brawner,  No.  22,714  (D.C.  Cir.  June  23,  1972).  The  majority  felt  that  the 
judicial  system  could  not  function  if  it  was  decided  that  "mental  disorder  is  only  a  rela- 
tive concept  and  that  the  behavior  of  every  individual  is  dictated  by  forces — ultimately, 
his  genes  and  lifelong  environment — that  are   unconscious   and   beyond   his   control." 
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The  remaining  question  becomes:  why  not  immigrate  to  the  Ther- 
apeutic State  and  adopt  the  behavioral  position  on  criminal  justice? 

B.     The  Behavioral  Position 

The  behavioral  position  on  criminal  justice  has  been  argued  most 
eloquently  by  Lady  Barbara  Wootton71  and  most  vocally  by  Karl 
Menninger.7-  The  position  is  best  understood  in  terms  of  its  six 
assumptions,  as  they  are  presented  by  Packer: 

First,  free  will  is  an  illusion,  because  human  conduct  is  determined  by 
forces  that  lie  beyond  the  power  of  the  individual  to  modify. 
Second,  moral  responsibility,  accordingly,  is  an  illusion  because  blame 
cannot  be  ascribed  for  behavior  that  is  ineluctably  conditioned. 
Third,  human  conduct,  being  causally  determined,  can  and  should  be 
scientifically  studied  and  controlled. 

Fourth,  the  function  of  the  criminal  law  should  be  purely  and  simply  to 
bring  into  play  processes  for  modifying  the  personality,  and  hence  the 
behavior,  of  people  who  commit  antisocial  acts,  so  that  they  will  not 
commit  them  in  the  future;  or,  if  all  else  fails,  to  restrain  them  from 
committing  offenses  by  the  use  of  external  compulsion  {e.g.,  confine- 
ment).73 

[Fifth,]  we  have  .  .  .  real  knowledge  about  how  to  rehabilitate  people. 
[Sixth,]  we  know  how  to  predict  those  who  exhibit  traits  that  are 
dangerous.74 

Under  the  behavioral  position,  the  trial  court  would  consider  solely 
whether  the  defendant  committed  the  physical  act  with  which  he  was 
charged.  After  conviction,  mens  rea  and  any  other  information  avail- 
able regarding  the  defendant  would  be  considered  by  a  panel  of  ex- 
perts in  deciding  disposition.75  The  advocates  of  this  position  see  it  as 
more  scientific,  rational,  humane,  and  forward-looking  than  the  pun- 
ishment-oriented free  will  system.76 

Id.  at  63.     See  also  Simon,  Brawner  Decision:    Beyond  Science  and  Determinism,   3 
Am.  Psychological  Ass'n  Monitor  4  (1972). 

71.  See  Wootton,  supra  note  2. 

72.  See  Menninger,  supra  note  47. 

73.  Packer,  supra  note  1,  at  12. 

74.  Packer,  Enemies  of  Progress,  N.Y.  Rev.  of  Books,  Oct.  23,  1969  at  17. 

75.  See  Glueck,  Law  and  Psychiatry:  Cold  War  or  Entente  Cordiale?  152 
(1962):  "[I]t  would  seem  desirable  that  the  work  of  the  criminal  court  should  cease 
with  the  finding  of  guilt  or  innocence.  The  procedure  thereafter  should  be  guided  by  a 
professional  treatment  tribunal  to  be  composed,  say,  of  a  psychiatrist,  a  psychologist,  a 
sociologist  or  cultural  anthropologist,  an  educator,  and  a  judge  with  long  experience 
in  criminal  trials  and  with  special  interest  in  the  protection  of  the  legal  rights  of  those 
charged  with  crime.  Such  a  tribunal  would  begin  to  function,  beyond  the  point  to  which 
the  substantive  an.l  procedural  criminal  law  has  carried  the  case,  to  determine  the  sen- 
tence and  to  plan  and  supervise  its  implementation."  See  also  Marshall,  Intention 
in  Law  and  Society  187-88  (1968). 

76.  See  Kittrje,  supra  note  6,  at  39;  Packer,  supra  note  1,  at  66-67. 
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Five  major  objections  have  been  raised  against  the  behavioral  po- 
sition as  an  alternative  to  the  insanity  defense.  The  position  is  best 
evaluated  by  briefly  considering  these  objections. 

1.  Treatment  and  Prediction.  The  fifth  and  sixth  assumptions77 
of  the  behavioral  position  have  been  seriously  scrutinized  in  the  last 
few  years.  While  Wootton  has  stated  that  "clear  evidence  that  reform- 
ative measures  do  in  fact  reform  would  be  very  welcome,"78  the  em- 
pirical response  to  her  invitation  has  been  less  than  heartening.  De- 
spite frequent  dataless  assertions  to  the  contrary,79  the  effective  treat- 
ment of  antisocial  behavior  is  nonexistent.  The  most  recent  and  ex- 
haustive review  of  correctional  treatment  found  two  hundred  and 
thirty-one  studies  in  the  literature  which  met  minimal  standards  of  si- 
entific  methodology.  The  reviewer  concluded:  "On  the  whole,  the 
evidence  from  the  survey  indicated  that  the  present  array  of  correc- 
tional treatments  has  no  appreciable  effect — positive  or  negative — on 
the  rates  of  recidivism  of  convicted  offenders."80 

The  prediction  of  dangerousness  has  been  subject  to  less  empirical 

77.  Note  that  the  fifth  and  sixth  assumptions  are  of  a  different  character  than  the 
first  four.  The  latter  may  be  termed  "philosophical"  or  "theoretical"  assumptions. 
They  are  incapable  of  empirical  demonstration.  No  amount  of  data  on  human  predic- 
tability could  logically  demonstrate  to  the  skeptic  that  human  behavior  is  causally  af- 
fected by  antecedent  conditions,  and  the  lack  of  such  data  need  not  make  a  determinist 
revert  to  free  will.  The  first  four  assumptions  are,  if  you  will,  value  preferences  or 
statements  of  faith. 

The  final  two  assumptions,  on  the  other  hand,  are  of  a  different  sort.  They  are 
factual  or  empirical  assumptions.  As  such,  they  are  capable  of  support  or  refute  by 
research  data. 

It  is  possible  to  develop  a  "neo-behavioral"  position.  This  position  would  accept  the 
four  theoretical  assumptions  of  the  behavioral  view  but  would  share  the  skepticism  of 
Packer  and  others  concerning  the  empirical  assumptions.  Such  a  position  would  be  in- 
ternally consistent:  the  theoretical  belief  that  behavior  is  the  product  of  antecedent  con- 
ditions in  no  way  implies  the  factual  statement  that  we  now  know  what  those  antece- 
dent conditions  are;  likewise,  admitting  that  we  are  presently  ignorant  of  the  deter- 
minants of  behavior  does  not  invalidate  the  belief  that  such  determinants  exist. 

This  position  is  termed  "neo-behavioral"  since  it  is  separable  from  the  behavioral 
position  only  by  disagreement  concerning  the  current  status  of  treatment  and  predic- 
tion. As  treatment  becomes  more  effective  and  prediction  more  accurate,  the  neo-be- 
havioral position  would  merge  with  the  behavioral.  While  such  a  position  has  not  yet 
been  argued  in  the  literature,  it  may  have  some  heuristic  value  in  generating  alterna- 
tives to  the  free  will  and  behavioral  models.    See  the  "Conclusions"  of  this  article  infra. 

78.  Wootton,  Social  Science  and  Social  Pathology  335  (1959). 

79.  See,  e.g.,  Clark,  Crime  in  America  215  (1970):  "We  know  .  .  .  ,  indeed  we 
have  demonstrated,  that  recidivism — the  repetition  of  crime  by  individuals — can  be  cut 
in  half.  It  can  be  cut  far  more  than  that."  Martinson  thinks  otherwise:  "He  [Clark] 
has  demonstrated  only  a  cavalier  attitude  toward  scientific  research."  Martinson,  Can 
Corrections  Correct?,  The  New  Republic,  Apr.  8,  1972,  at  13,  14.  See  also  Men- 
ninger,  supra  note  47,  at  261;  Douglas,  Forward  to  Marshall,  supra  note  75,  at  xiv. 

80.  Martinson,  supra  note  79,  at  14-15.  See  also  Kassebaum,  Ward  &  Wilner, 
Prison  Treatment  and  Parole  Survival  306  (1971);  Bailey,  Correctional  Outcome: 
An  Evaluation  of  One  Hundred  Correctional  Outcome  Reports,  57  J.  Crim.  L.C.  & 
P.S.  153  (1966);  Monahan,  The  Psychiatrization  of  Criminal  Behavior  in  Hospital 
and  Community  Psychiatry  (1973). 
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evaluation  than  the  treatment  of  antisocial  behavior,  but  the  literature 
that  exists  gives  no  cause  for  optimism.  Dershowitz  surveyed  the  lit- 
erature on  follow-up  studies  of  psychiatric  predictions  of  dangerous- 
ness  and  found  fewer  than  twelve  studies.  He  found  psychiatrists  to 
be  highly  inaccurate  predictors  of  dangerousness,  and  even  more  sig- 
nificant for  legal  purposes,  to  be  particularly  prone  to  overprediction,  to 
such  an  extent  that  "for  every  correct  psychiatric  prediction  of  violence, 
there  are  numerous  erroneous  predictions."81 

In  sum,  the  currently  available  data  suggest  that  "our  criteria  for 
predicting  who  will  commit  a  dangerous  act  are  totally  inadequate,  and 
our  efforts  at  treatment  are  pitiful."82 

2.  Definition  of  Crime.  If  a  behavioral  position  is  adopted,  it  will 
be  impossible  to  retain  present  criminal  statutes  with  only  the  mens  rea 
component  removed  since  it  is  crucial  to  the  description  of  the  behavior 
we  wish  to  prohibit.  Kadish  notes  that  under  the  behavioral  position 
the  criminal  law  would  have  to  be  rewritten  to  consist  entirely  of  the 
specification  of  harms.83 

It  is,  indeed,  difficult  to  see  how  a  non-cognitive  Wootton  code 

81.  Dershowitz,  Psychiatrists'  Power  in  Civil  Commitment,  2  Psychology  Today, 
Feb.  1969,  at  43,  47.  See  also  Usdin,  Broader  Aspects  of  Dangerousness,  in  The 
Clinical  Evaluation  of  the  Dangerousness  of  the  Mentally  III  47  (Rappeport 

.  ed.  1967):  "We  cannot  predict  even  with  reasonable  certainty  that  an  individual  will 
be  dangerous  to  himself  or  to  others.  .  .  .  We  can  make  an  educated  guess,  but  what 
right  does  society  have  to  act  upon  a  guess?"  Clinical  prediction,  of  course,  is  not  the 
only  method  of  predicting  dangerousness.  Wootton  states  that  "the  suggestion  that 
sentencing  is  becoming  an  increasingly  expert  business  for  which  its  practitioners 
should  be  suitably  trained  does  not  mean  that  it  should  be  handed  over  to  psychia- 
trists. Fundamentally,  the  job  is  statistical  not  psychiatric."  Wootton,  supra  note  2,  at 
115.  See  generally  Meehl,  Clinical  Versus  Statistical  Prediction  (1954);  Mischel, 
Personality  and  Assessment  (1968).  While  the  potential  of  prediction  tables  for 
forecasting  criminal  behavior  has  been  recognized  for  some  time,  see  Glueck  & 
Glueck,  Predicting  Delinquency  and  Crime  1-17  (1959);  Glueck  &  Glueck, 
Unraveling  Juvenile  Delinquency  (1950),  that  potential  is  as  yet  unrealized. 
See  Kahn,  The  Case  of  the  Premature  Claims,  11  Crime  and  Delinquency  217 
(1965).  Morris  observes:  "Psychiatrists  must  do  the  hard  statistical  work;  they  cannot 
continue  to  rely  on  superficial  assumptions  as  to  the  sufficiency  of  clinical  insights 
....  Until  this  hard  work  has  been  done  I  would  most  strenuously  oppose  any  sen- 
tencing or  paroling  process  structured  around  psychiatric  predictions  of  dangerous- 
ness." Morris,  supra  note  2,  at  536.  Packer  is  more  blunt:  "If  Dr.  Menninger  thinks 
that  he  or  any  other  psychiatrist  can  make  the  kind  of  prediction  of  dangerousness 
upon  which  the  concept  of  preventive  detention  rests,  he  has  managed  successfully  to 
conceal  the  evidence."  Packer,  Book  Review,  N.Y.  Rev.  of  Books,  Oct.  23,  1969  at  17, 
18.  See  also  Goldstein,  The  Mentally  Disordered  Offender  and  the  Criminal  Law,  in 
De  Reuck  &  Porter,  The  Mentally  Abnormal  Offender  195  (1968). 

82.  Halleck,  supra  note  2,  at  34. 

83.  Kadish,  supra  note  3,  at  286.  He  gives  a  hypothetical  "Wootton  code"  deal- 
ing with  crimes  against  the  person:  "  'A  person  commits  a  crime'  (or  perhaps  'subjects 
himself  to  the  compulsory  regime  of  social  prevention  and  personal  betterment')  'who 
engages  in  conduct  (in  the  sense  only  of  bodily  movements)  as  a  factual  consequence 
of  which:  (1)  another  person's  life  is  lost;  or,  (2)  another  person  is  physically  in- 
jured; or,  (3)  another  person's  life  or  physical  well-being  is  imperilled.'  "    Id. 
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could  reach  many  situations  currently  considered  to  be  within  the  crimi- 
nal law.  Perjury  without  knowing  one  is  lying  is  simply  making  an  in- 
correct statement  under  oath.  An  unlawful  assembly  without  the  in- 
tent to  perform  an  unlawful  act  is  joining  a  group  of  people  in  a  pub- 
lic place.  How  could  attempt  to  commit  murder  be  defined  without  re- 
course to  the  mentalistic  concept  of  intent?84 

3.  The  Citizen's  Perception  of  Responsibility.  This  objection  to 
the  behavioral  position  is  an  extension  of  "the  citizen  needs  the  insanity 
defense"  argument85  to  "the  citizen  needs  a  criminal  justice  system 
based  on  free  will."  Hart  observes86  that  people  do  not  view  them- 
selves as  objects  of  circumstances,  but  rather  as  responsible  authors  of 
their  own  conduct.  The  psychological  research  noted  previously87 
supports  the  contention  that  beliefs  about  personal  responsibility  have 
an  important  behavioral  impact.  The  issue  here,  as  before,  is  whether 
the  use  of  responsibility  as  a  construct  in  the  legal  process  affects 
the  citizen's  psychological  perception  of  his  own  responsibility.  Ka- 
dish  asserts  that  it  would  be  damaging  for  the  law  to  run  counter  to  the 
pervasive  free  will  orientation  of  morality  and  social  life  in  general.88 
In  the  absence  of  data  on  the  law's  socializing  ability  to  induce  this  psy- 
chological perception  of  responsibility,  I  maintain  that  the  issue  is 
still  an  open  one.89 

4.  Loss  of  Deterrence.  This  objection  is  that  in  a  behavioral  sys- 
tem of  law,  since  blame  and  responsibility  are  not  relevant,  criminal 
conviction  will  not  be  viewed  as  societal  condemnation.  Conviction, 
therefore,  will  not  be  as  aversive  as  at  present  and  the  law  will  lose 
some  of  its  ability  to  deter  potential  lawbreakers.90 

One  may  reply  to  this  objection  in  a  manner  similar  to  "condemning 
the  blameless"  above.91  Society  will  still  condemn  and  stigmatize  those 
who  break  its  norms,  regardless  of  how  the  law  chooses  to  label  the 
norm-breaker.  This  informal  condemnation,  when  added  to  the  aver- 
sive nature  of  the  "treatment"  for  an  offense,  will  suffice  to  deter  oth- 

84.  id. 

85.  See  text  accompanying  notes  6-27  supra. 

86.  Hart,  Punishment  and  Responsibility  182  (1968). 

87.  See  notes  10-16  supra  and  accompanying  text. 

88.  See  Kadish,  supra  note  3,  at  287. 

89.  Note  that  the  behaviorists  do  not  suggest  that  the  state  rent  billboards  to  inform 
the  populace  "From  this  day  forth,  you  are  no  longer  responsible  for  your  actions." 
Rather,  Wootton  suggests  that  the  concept  of  responsibility  be  allowed  to  "wither 
away."  "[A]ll  that  is  necessary  is  that  we  should  refrain  from  raising  the  issue  of  re- 
sponsibility at  all."  Wootton,  Diminished  Responsibility:  A  Layman's  View,  76  L.Q. 
Rev.  224,  239  (1960).  Assuming  that  this  change  would  have  any  psychological  ef- 
fect upon  people,  it  is  uncertain  whether  they  would  infer  that  now  no  one  was  respon- 
sible, or  that  now  everyone  was  responsible.    See  text  accompanying  notes  22-29  supra. 

90.  See  Dix,  supra  note  24,  at  333;  Livermore  &  Meehl,  supra  note  27,  at  849. 

91.  See  text  accompanying  notes  50-61  supra. 


7062 

ers,  to  the  extent  that  others  axe  deterrable.92  The  prospect  of  treat- 
ment "is  unpalatable  enough  and  sufficiently  threatening  in  its  uncer- 
tainty to  provide  at  least  as  effective  a  deterrent  to  potential  offenders 
as  that  of  the  traditional  eye-for-an-eye  model."93  Would  a  potential 
car  thief  be  deterred  any  less  by  hearing  that  his  car-stealing  friend 
was  "diagnosed"  by  the  behaviorists'  "board  of  experts"  as  having  to 
be  "treated"  indefinitely  at  a  "state  re-education  center"  than  he 
would  be  by  hearing  that  his  friend  was  "convicted"  by  a  "jury"  and 
had  to  spend  several  years  in  "prison"? 

5.  State  Intervention.  The  final  objection  to  moving  toward  a  be- 
havioral view  of  the  criminal  law  is  also  the  major  one.  The  "Woot- 
ton  fallacy"  is  asserted  to  be  that  she  sees  only  the  negative  side  of 
the  criminal  law,  the  punishment  ("treatment")  of  persons  found  guilty. 
She  ignores  the  positive  side,  the  protection  which  the  rest  of  us  re- 
ceive from  official  interference  in  our  lives,  largely  through  the  con- 
cepts of  responsibility,  culpability,  and  mens  rea.94  In  Kadish's  terms, 
the  decline  of  guilt  necessarily  carries  with  it  the  decline  of  innocence.95 

The  proponents  of  the  behavioral  position  intend  that  individuals 
who  commit  proscribed  behavior  but  who  are  not  dangerous  (for  ex- 
ample, those  involved  in  a  freak  accident)  would  be  promptly  re- 
leased by  the  police  and  not  prosecuted.  The  discretion  to  release, 
however,  and  the  decision  not  to  prosecute  would  lie  solely  with  the  au- 
thorities.96 In  the  behavioral  system,  the  citizen  would  have  no  guar- 
antee that  he  would  be  released.  Decisions  involving  a  man's  life  would 
not  be  argued  in  open  court,  they  would  be  issued  ex  cathedra  from 

92.  On  the  unknown  extent  to  which  the  criminal  law  sanctions  can  serve  a  deter- 
rent function,  see  Chappel,  Geis  &  Hardt,  Explorations  in  Deterrence  and  Criminal 
Justice,  8  Crim.  L.  Bull.  514  (1972);  Tapp,  Socialization,  the  Law,  and  Society,  27  J. 
Social  Issues  No.  2  passim  (1971). 

93.  American  Friends  Service  Comm.,  supra  note  70,  at  39.  . 

94.  Packer  expands  this  point: 

People  ought  in  general  to  be  able  to  plan  their  conduct  with  some  assurance  that 
they  can  avoid  entanglement  with  the  criminal  law;  by  the  same  token  the  en- 
forcers and  appliers  of  the  law  should  not  waste  their  time  lurking  in  the  bushes 
ready  to  trap  the  offender  who  is  unaware  that  he  is  offending.  It  is  precisely 
the  fact  that  in  its  normal  and  characteristic  operation  the  criminal  law  provides 
this  opportunity  and  this  protection  to  people  in  their  everyday  lives  that  makes  it 
a  tolerable  institution  in  a  free  society.  Take  this  away,  and  the  criminal  law 
ceases  to  be  a  guide  to  the  well-intentioned  and  a  restriction  on  the  restraining 
power  of  the  state.  Take  it  away  is  precisely  what  you  do,  however,  when  you 
abandon  culpability  as  the  basis  for  imposing  punishment. 
Packer,  supra  note  1,  at  68. 

95.  Kadish,  supra  note  3,  at  285. 

96.  See  American  Friends  Service  Comm.,  supra  note  70,  at  40:  "At  every  level 
— from  prosecutor  to  parole-board  member — the  concept  of  individualization  has  been 
used  to  justify  secret  procedures,  unreviewable  decision  making,  and  an  unwillingness 
to  formulate  anything  other  than  the  most  general  rules  or  policy.  Whatever  else  may 
be  credited  to  a  century  of  individualized-treatment  reform  effort,  there  has  been  a 
steady  expansion  of  the  scope  of  the  criminal  justice  system  and  a  consolidation  of  the 
state's  absolute  power  over  the  lives  of  those  caught  in  the  net." 
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the  consultation  room  by  state-chosen  experts.  The  opportunity  for 
abuse — ranging  from  treatment  decisions  based  on  unfounded  theo- 
retical inferences97  to  outright  prejudice — would  be  rife. 

What  would  the  behaviorists'  treatment  board  do  with  a  "schizo- 
phrenic" who  accidently  injured  someone — the  accident  being  unre- 
lated to  his  mental  state?  As  a  participant  in  an  accident,  the  board 
may  think  he  does  not  require  treatment,  but  what  about  as  a  schizo- 
phrenic? 

The  behavioral  position,  in  sum,  is  not  a  viable  substitute  for  the  free 
will  assumptions  currently  guiding  the  administration  of  criminal  justice. 
If  the  abolition  of  the  insanity  defense  would  hasten  the  arrival  of  the 
Therapeutic  State — and  I  have  argued  that  it  would — then  abolition 
had  best  be  approached  with  extreme  trepidation. 

III.     Conclusion 

In  this  evaluation  of  the  justifications  for  the  existence  of  the  in- 
sanity defense,  I  have  questioned  the  notion  that  the  citizen  needs  the 
insanity  defense,  and  several  components  of  the  argument  that  the  law 
needs  the  insanity  defense. 

I  have  been  unable,  however,  to  answer  the  claims  that  the  elimina- 
tion of  the  insanity  defense  would  lead  to  the  complete  acquittal  of 
the  abnormal  offender,  and  would  eventually  usher  in  a  legal  system 
based  upon  non-existent  treatment  procedures  and  unfounded  faith  in 
our  ability  to  predict  dangerousness,  a  system  in  which  it  would  be 
impossible  to  define  the  very  phenomena  we  wish  to  prohibit,  and 
which  would  leave  the  citizen  at  the  mercy  of  politically  chosen  "ex- 
perts." 

Applying  a  lesser-of-two-evils  rule  dictates  that  the  insanity  defense 
should  not  be  abolished,  at  least  not  yet.  The  consequences  are  too 
uncertain  and  too  potentially  disastrous  to  recommend  abolition. 

It  is  obvious  to  the  point  of  boredom  that  the  insanity  defense  should 
be  reformed.  Chief  among  the  reforms  should  be  restoring  presently 
denied  rights  to  the  abnormal  offender,98  including  the  right  to  decline 
"treatment"99  and  substituting  for  indeterminate  commitment,  commit- 
ment for  no   longer  than  the   corresponding  prison  sentence  would 

97.  See  Lewis,  The  Humanitarian  Theory  of  Punishment,  6  Res  Judicatae  224, 
227  (1953):  "To  be  taken  without  consent  from  my  home  and  friends;  to  lose  my  lib- 
erty; to  undergo  all  these  assaults  on  my  personality  which  modern  psychotherapy 
knows  how  to  deliver;  to  be  re-made  after  some  pattern  of  'normality'  hatched  in  a 
Viennese  laboratory  to  which  I  never  professed  allegiance;  to  know  that  this  process 
will  never  end  until  either  my  captors  have  succeeded  or  I  have  grown  wise  enough  to 
cheat  them  with  apparent  success — who  cares  whether  this  is  called  Punishment  or  not?" 

98.  See  Szasz,  supra  note  2,  at  182;  Ennis,  supra  note  54,  at  123-24. 

99.  See  Note,  Conditioning  and  Other  Technologies  Used  to  "Treat?"  "Rehabilitate?" 
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have  been.100  As  regards  the  recommendation  that  we  humanize 
rather  than  eradicate  the  insanity  defense,  I  am  mindful  of  Lord  Mor- 
ley's  comment  that  small  reforms  are  the  enemies  of  large  ones.  I  am 
convinced,  however,  that  large  reforms  in  the  criminal  law,  including 
the  abolition  of  the  insanity  defense,  are  contingent  upon  the  occurrence 
of  two  events. 

The  first  is  the  development  of  a  new  set  of  operating  assumptions  for 
the  criminal  justice  system,  a  model  of  man  more  sophisticated  and  vi- 
able than  either  the  free  will  or  behavioral  positions.  Kittrie  thinks 
that  one  day  the  free  will  and  behavioral  positions  will  merge  into  a 
unified  system  of  social  sanctions.101  That  day  may  be  an  ominous 
one  for  human  liberty,  unless  provision  has  been  made  for  fundamen- 
tal procedural  safeguards  to  protect  the  citizen  against  the  parens  pa- 
triae power  of  the  ever-benevolent  State.102  Much  creative  legal  work 
must  be  done  to  develop  principles  accepting  the  rehabilitative  ideal 
as  a  guide  to  the  administration  of  criminal  justice  and  at  the  same  time 
mitigating  its  inherent  threat  to  human  autonomy,  its  "1984-ish  po- 
tentialities."103 

In  flirting  with  the  abolition  of  the  insanity  defense,  Goldstein  and 
Katz  state104  that  abolition  would  force  us  to  completely  reconsider  the 
criminal  and  civil  law  as  it  presently  relates  to  the  mentally  abnormal 
individual.  Ultimately,  they  think,  abolishing  the  insanity  defense  re- 
quires coming  to  terms  with  such  "emotionally-freighted"105  con- 
cepts as  free  will  and  determinism.  I  competely  agree  that  these  are 
the  issues  to  which  the  law  should  be  addressing  itself.  Since  these 
issues  relate  to  the  very  essence  of  democracy  and  human  liberty, 
however,  it  seems  that  rather  than  immediately  abolishing  the  insanity 
defense,  a  more  judicious  course  would  be  to  come  to  terms  with  these 
concepts  first.  "Emotionally-freighted  concepts"  are  not  easily  dealt 
with  on  the  run. 

The  second  event  which  must  occur  before  major  reform  of  the  sub- 
stantive criminal  law  can  materialize  is  the  establishment  of  a  solid 
body  of  empirical  evidence  to  guide  the  development  of  that  reform. 
Core  hypotheses  of  the  criminal  justice  system  can  no  longer  be  merely 

"Demolish?"  Prisoners  and  Mental  Patients,  45  So.  Cal.  L.  Rev.  616,  658  (1972). 

100.  See  Morris,  Impediments  to  Penal  Reform,  33  U.  Chi.  L.  Rev.  627,  638  (1966): 
"Power  over  a  criminal's  life  should  not  be  taken  in  excess  of  that  which  would  be  taken 
were  his  reform  not  considered  as  one  of  our  purposes."  See  also  Morris  &  Howard, 
Studies  in  Criminal  Law  147-87  (1964).  For  criticism  of  this  proposal,  see  Kadish, 
Book  Review,  78  Harv.  L.  Rev.  908  (1965);  Sparks,  Custodial  Training  Sentences, 
1966  Crim.  L.  Rev.  (Eng.)  96  n.44. 

101.  See  Kittrie,  supra  note  6,  at  407. 

102.  See  id.  at  400,  for  a  discussion  of  a  Therapeutic  Bill  of  Rights. 

103.  Cf.  Morris,  supra  note  100,  at  627. 

104.  Goldstein  &  Katz,  supra  note  2,  at  872. 

105.  Id. 
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assumed;  they  must  be  tested.  Empirical  investigation  of  some  of  the 
assumptions  of  the  Therapeutic  State — the  treatment  of  antisocial  be- 
havior and  the  prediction  of  dangerousness108 — is  beginning  to  provide 
data  which  should  be  fed  back  to  the  model  and  serve  a  corrective 
function.107  Many  other  potentially  researchable  areas,  however,  re- 
main almost  untouched.108  The  creative  contribution  of  social  scien- 
tists in  providing  an  empirical  assessment  of  the  alternative  hypotheses 
available  for  use  in  the  development  of  a  criminal  justice  system  is 
potentially  great.100  As  in  other  fields,110  generalized  questions  such 
as  "Does  punishment  deter?"  and  "Does  treatment  work?"  are  un- 
answerable and  counterproductive.  The  meaningful  questions  for  so- 
cial scientists  are  'What  punishment,  for  what  offense,  committed  by 
whom,  serves  to  deter  what  type  of  person  from  what  type  of  acts, 
and  how  muchV  "Which  treatment,  administered  by  whom,  has 
what  specific  effects  on  which  type  of  offender,  under  what  circum- 
stances?" 

While  waiting  and  working  for  a  structure  of  procedural  safeguards 
to  be  built  on  a  foundation  of  empirical  fact,  caution  would  be  appro- 
priate for  those  who  are  troubled  by  what  they  see  as  injustice  and  farce 
in  the  administration  of  the  insanity  defense,  as  Szasz  and  others111  have 
so  poignantly  depicted.  We  will  have  to  learn  to  live  with  a  reformed 
insanity  defense,  at  least  for  awhile,  lest  in  our  efforts  to  secure  equal 
and  just  treatment  for  those  thought  mentally  abnormal,  we  succeed 
only  in  lowering  all  citizens  to  the  present  legal  status  of  mental  pa- 
tients. 

106.  See  text  accompanying  notes  77-82  supra. 

107.  On  the  ability  of  the  treatment  model  to  remain  impervious  to  disconf inn- 
ing evidence,  see  Kassebaum,  Ward  &  Wilner,  supra  note  80,  at  323-24:  "Precisely 
because  the  concept  and  connotations  of  psychological  treatment  provide  a  suitable 
imagery  with  which  to  depict  imprisonment,  it  is  unlikely  that  studies  which  fail  to 
confirm  such  treatment's  effects  will  lead  to  the  abandonment  of  the  treatment 
ideology  ....  It  seems  likely  that  both  the  flexibility  and  the  benign  visage  of  treat- 
ment will  continue  to  be  of  value  to  social  control  agencies." 

108.  See  Andenaes,  supra  note  9;  Chappel,  Geis  &  Hardt,  supra  note  92,  at  514. 

109.  Cf.  Moynihan,  Maximum  Feasible  Misunderstanding  193-94  (1969). 

110.  In  the  field  of  psychotherapy,  for  example,  see  Paul,  Outcome  of  Systematic 
Desensitization,  in  Behavior  Therapy:  Appraisal  and  Status  63,  70  (Franks  ed. 
1969). 

111.  See  note  3  supra. 
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University  of  California, 
Irvine,  Calif.,  .June  IS,  197 Jf. 
Chief  Counsel, 

Subcommittee  on  Revision  of  Federal  Criminal  Statutes,  Senate  Judiciary  Com- 
mittee, Senate  Office  Building,  Washington,  B.C. 
Dear  Sir  or  Madam  :  I  have  recently  become  aware  of  your  important  work 
and  wish  to  offer  my  services  in  any  way  possible.  J  am  a  clinical  psychologist 
whose  specialization  is  crime  and  criminal  law.  Enclosed,  please  find  some  re- 
prints of  mine  on  the  insanity  defense  and  civil  commitment. 

If  I  can  be  of  assistance  in  your  work,  please  feel  free  to  call  on  me. 
Sincerely, 

John  Monahan,  Ph.D., 

Assistant  Professor. 
Enclosure. 

The  Prevention  of  Violence  1 

Violence,  like  cancer,  is  a  frightening  word.  It  evokes  images  of  glistening 
switchblades  and  angry  mobs,  sounds  of  pounding  flesh  and  screams.  Fear  of  it 
leads  people  to  constrict  their  lives,  to  look  over  their  shoulders,  holt,  doors, 
and  be  in  before  dark.  Like  cancer,  violence  is  something  nearly  everyone  wishes 
to  prevent.  Like  cancer,  too,  violence  has  perversely  resisted  all  attempts  at 
eradication. 

I  would  like  to  review  and  critically  examine  the  current,  state  of  affairs  re- 
garding the  ability  of  psychiatrists  and  psychologists  to  prevent  outbreaks  of 
violence.  As  current  attempts  at  the  prevention  of  violence  are  almost  solely 
restricted  to  intervening  in  the  behavior  of  those  predicted  to  be  violent,  the 
accuracy  of  those  predictions  will  be  carefully  scrutinized.  From  this  analysis 
of  current  prevention  efforts,  an  alternate  and  possibly  more  fruitful  strategy 
for  prevention  will  be  proposed  and  defended.  First,  however,  we  must  briefly 
consider  precisely  what  is  meant  by  the  term  "violence,"  and  how  society 
makes  use  of  efforts  to  predict  and  prevent  its  occurrence. 

i.  definitions  of  violence  and  dangerousness 

While  Sarbin  (1967)  cogently  distinguishes  between  violence  and  dangerous- 
ness ("Violence  denotes  action;  danger  denotes  relationship"),  virtually  all 
others  hold  the  terms  synonymous.  Some  define  violence  to  include  only  injury 
or  death  to  persons  (e.g.,  Rubin,  1972),  while  others  include  destruction  of 
property  (e.g.,  National  Commission  on  the  Causes  and  Prevention  of  Violence, 
1969).  Violent  thoughts  are  considered  dangerous  by  some  "because  patients 
with  fears  and  fantasies  of  violence  sometimes  act.  them  out,"  (Ervin  and  Lion, 
1969).  In  the  District  of  Columbia,  dangerousness  is  defined  in  terms  of  acts 
"which  result  in  harm  to  others,  or  cause  trouble  or  inconvenience  to  others," 
(Comment,  1965).  A  federal  court  once  ruled  that  writing  a  bad  check  was  a 
sufficiently  "dangerous"  behavior  to  justify  commitment  (Overholser  v.  Russell, 
1960). 

The  Model  Sentencing  Act  defines  two  types  of  dangerous  offenders  "(1)  the 
offender  who  has  committed  a  serious  crime  against  a  person  and  shows  a 
behavior  pattern  of  persistent  assaultiveness  based  on  serious  mental  disturb- 
ances and  (2)  the  offender  deeply  involved  in  organized  crime"  (Board  of  Di- 
rectors, NCCD,  1973,  p.  456).  The  Act  comments  that  in  no  state  would  such 
offenders  total  more  than  one  hundred  at  any  given  time.  One  may  wonder, 
however,  about  the  harmlessness  of  an  offender  who  has  committed  a  serious 
crime  against  a  person  and  shows  a  behavior  pattern  of  persistent  assaultive- 
ness without  having  a  serious  mental  disturbance.  Is  society's  legitimate  need 
for  protection  any  less  in  the  case  of  crime  by  the  socially  deprived  than  by 
the  psychologically  depraved?  Note  that  if  one  considers  all  repetitive  violent 


1  Dr.  Monahan  Is  an  Assistant  Professor  in  the  Program  in  Social  Ecology  at  the 
1'niversity  of  California,  Irvine.  This  chapter  was  written  especially  for  this  volume. 
The  author  is  grateful  to  Gilbert  Geis,  Kenneth  Heller.  Jonas  K«ippeport  and  Henry 
Steadman  for  their  incisive  comments  on  an  earlier  version  of  this  chapter,  and  to  Pa- 
tricia Outtrldge  for  her  editorial  assistance.  Some  parts  of  this  material  were  presented 
in  modified  form  to  the  Pacific  Northwest  Conference  on  Violence  and  Criminal  Justice. 
[ssaquah,  Washington,  1!>7.''.,  and  to  the  Western  Psychological  Association,  San  Fran- 
cisco, Calif.,  1974. 
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offenders  to  have  a  serious  mental  disturbance,  one  has  reduced  the  notion  of 
mental  disturbance  to  a  meaningless  and  redundant  tautology. 

The  working  definition  of  violence  adopted  by  the  National  Commission  on 
the  Causes  and  Prevention  of  Violence  (1969)  was  'overtly  threatened  or 
overtly  accomplished  application  of  force  which  results  in  the  injury  or  destruc- 
tion of  persons  or  property  or  reputation,  or  the  illegal  appropriation  of  prop- 
erty." Megargee  (1969)  notes  that  such  a  definition  would  include  as  violence 
accidental  homicide,  homicide  in  self-defense,  injury  on  the  football  field,  "or 
the  newspaper  reporter  who  exposes  graft  at  the  expense  of  someone's  reputa- 
tion" (p.  1038).  He  states  that  two  issues  confound  the  framing  of  a  com- 
pletely acceptable  definition  of  violence.  The  first  of  these  is  legality.  By  ignor- 
ing legality  and  focusing  on  the  act  itself,  the  Commission  has  unwittingly 
characterized  as  violent  various  legal  injuries  to  people.  The  alternative  of 
defining  violence  in  terms  of  illegal  acts,  however,  "is  to  classify  as  nonviolent 
the  behavior  of  Nazi  genocidists  or  Roman  gladiators  .  .  ."  (p.  1039).  The 
second  nemesis  of  obtaining  an  acceptable  definition  of  violence  is  the  question 
of  intentionality.  The  Commission's  definition  includes  unintentional  or  acci- 
dental violence.  The  alternative  of  specifying  that  violence  can  only  be  inten- 
tional or  conscious  would  not  hold  well  with  those  of  psychoanalytic  bent.  An 
initial  difficulty,  therefore,  confronting  mental  health  professionals  desirous 
of  preventing  violence  is  the  lack  of  definitional  consensus.  Violence,  as  Skol- 
nick  (1969,  p.  4)  points  out,  "is  an  ambiguous  term  whose  meaning  is  estab- 
lished through  political  processes."  Etymology  may  reveal  more  about  its 
nature  than  can  be  found  in  legal  statutes  or  psychiatric  reports :  "dangerous" 
derives  from  a  13th-century  word  meaning  "difficult  to  deal  with  or  please" 
(Steadman,  1973b). 

II.    VIOLENCE   PREVENTION    AND    CURRENT    SOCIAL    POLICY 

The  prevention  of  violence  is  currently  synonymous  with  the  prediction  of 
violence.  Preventive  efforts  consist  of  early  case  identification  and  the  provision 
of  immediate  treatment  (i.e.,  secondary  prevention,  C'aplan,  1970). 

Society  has  allocated  the  task  of  identifying  the  violence-prone  to  those  in 
the  mental  health  and  criminal  justice  systems.  At  least  seventeen  states  in- 
clude a  prediction  of  dangerousness  as  part  of  their  civil  commitment  criteria 
(Kittrie,  1971),  resulting  in  approximately  50,000  persons  each  year  involun- 
tarily detained  for  society's  protection  and  their  own  treatment  (Rubin,  1972). 
Of  the  600,000  persons  who  will  be  apprehended  and  accused  of  index  crimes 
against  persons  (homicide,  aggravated  assault,  rape,  and  robbery)  in  a  year, 
5%  to  10%  will  be  given  a  mental  health  examination  to  advise  the  court  about 
their  potential  for  dangerous  behavior,  and  an  additional  10,000  persons  will 
annually  be  confined  as  dangerous  "mentally  ill  offenders,"  including  "sexual 
psychopaths"  and  those  found  not  guilty  by  reason  of  insanity  (Rubin,  1972). 
In  addition,  the  judicial  choice  of  probation  or  prison  for  "normal  offenders" 
can  be  heavily  swayed  by  formal  or  informal  assessments  of  dangerousness, 
as  can  decisions  about  suitability  for  community  rehabilitation  programs  or 
fitness  for  granting  bail  (Foote,  1970;  Dershowitz,  1970).  Predictions  of  vio- 
lence likewise  play  a  crucial  role  in  deciding  the  transfer  of  a  case  from 
juvenile  to  adult  court  (Fox,  1972). 

While  predictions  of  violence  are  often  critical  in  deciding  who  will  be  de- 
tained for  the  protection  of  society,  they  are  equally  influential  in  deciding 
when  that  detention  will  end.  The  indeterminate  sentence  is  perhaps  the  most 
extreme  example  of  reliance  on  predictions  of  violence  in  determining  length 
of  incarceration.  The  individual  is  incarcerated  for  an  unspecified  or  vaguely 
specified  amount  of  time,  e.g.,  1  to  15  years,  on  the  basis  of  his  assumed  dan- 
gerousness, and  released  when  authorities  predict  that  he  is  no  longer  dan- 
gerous. Parole  decisions  in  more  determinate  sentences  also  rely  heavily  upon 
predictions  of  violence  (Wenk,  Robison  and  Smith,  1912).  In  general,  whenever 
a  form  of  correctional  or  mental  health  treatment  is  applied  to  an  assumed 
dangerous  person,  his  release  from  the  treatment  institution  (prison,  civil 
mental  hospital,  or  hospital  for  the  criminally  insane)  is  predicated  on  a  nega- 
tive prediction  of  dangerousness.  The  only  way  to  know  when  the  treatment 
of  a  dangerous  person  is  over  is  to  know  when  he  is  no  longer  dangerous. 

The  Model  Sentencing  Act  of  the  National  Council  on  Crime  and  Delinquency 
proposes  that  those  found  to  be  "dangerous  offenders"  could  be  given  an  ex- 
tended term  of  up  to  30  years  in  prison.  Yet  the  President  of  that  organization 
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recently  called  the  Identification  of  dangerous  persons  "the  greatest  unresolved 
problem  the  criminal  justice  system  faces"  (Rector,  1973,  p.  186). 

III.    PREDICTING   VIOLENCE:    A   Rl-.VIKW   OF   THE   EMPIRICAL   LITERATURE 

The  last  few  years  have  witnessed  a  remarkable  increase  in  the  number  of 
experimental  and  naturalistic  studies  aimed  at  validating  the  ability  of  be- 
havioral scientists  (primarily  psychiatrists  and  psychologists)  to  predict  vio- 
lence. This  literature  is  even  more  remarkable  in  that  every  study  has  led  t<> 
similar  conclusions. 

Wenk,  Robison  and  Smith  (1972)  reported  three  massive  studies  on  the 
prediction  of  violence  undertaken  in  the  California  Department  of  Corrections. 
The  first  study,  begun  in  1965,  attempted  to  develop  a  "violence  prediction 
scale"  to  aid  in  parole  decision  making.  The  predictor  items  employed  included 
commitment  offense,  number  of  prior  commitments,  opiate  use,  and  length  of 
imprisonment.  When  validated  against  discovered  acts  of  actual  violence  by 
parolees,  the  scale  was  able  to  identify  a  small  class  of  offenders  (less  than 
3%  of  the  total)  of  whom  14%  could  be  expected  to  be  violent.  The  prob- 
ability of  violence  for  this  class  was  nearly  three  times  greater  than  that  for 
parolees  in  general,  only  5%  of  whom,  by  the  same  criteria,  could  be  expected 
to  be  violent.  However,  86%  of  those  identified  as  potentially  violent,  did  not, 
in  fact,  commit  a  violent  act  while  on  parole. 

The  second  study  reported  by  Wenk  et  al  (1972)  was  undertaken  in  1968 
also  in  regard  to  parole  decision  making.  On  the  basis  of  actual  offender  his- 
tories and  psychiatric  reports,  7,712  parolees  were  assigned  to  various  cate- 
gories keyed  to  their  potential  aggressiveness.  One  in  five  parolees  was  assigned 
to  a  "potentially  aggressive"  category,  and  the  rest  to  a  "less  aggressive"  cate- 
gory. During  a  one-year  follow-up,  however,  the  rate  of  crimes  involving  actual 
violence  for  the  potentially  aggressive  group  was  only  3.1  per  thousand  (5/ 
1.630),  compared  with  2.8  per  thousand  (17/6,082)  among  the  less  aggressive 
group.  Thus,  for  every  correct  identification  of  a  potentially  aggressive  indi- 
vidual, there  were  326  incorrect  ones. 

The  final  study  reported  by  WTenk  et  al  (1972)  sampled  4,146  California 
Youth  Authority  awards.  Attention  was  directed  to  the  record  of  violence  in 
the  youth's  past,  and  an  extensive  background  investigation  was  conducted, 
including  psychiatric  diagnoses  and  a  psychological  test  battery.  Subjects  were 
followed  for  15  months  after  release,  and  data  on  100  variables  were  analyzed 
retrospectively  to  see  which  items  predicted  a  violent  act  of  recidivism.  The 
authors  concluded  that  the  parole  decision-maker  who  used  a  history  of  actual 
violence  as  his  sole  predictor  of  future  violence  would  have  19  false  positives 
in  every  20  predictions,  and  yet  "there  is  no  other  form  of  simple  classification 
available  thus  far  that  would  enable  him  to  improve  on  this  level  of  efficiency" 
(p.  399).  Several  multivariate  regression  equations  were  developed  from  the 
data,  but  none  was  even  hypothetically  capable  of  doing  better  than  attaining 
an  eight  to  one  false  positive  to  true  positive  ratio. 

Kozol.  Boucher  and  Garofalo  (1972)  have  recently  reported  a  10-year  study 
involving  592  male  offenders,  most  of  whom  had  been  convicted  of  violent  sex 
crimes.  At  the  Massachusetts  Center  for  the  Diagnosis  and  Treatment  of  Dan- 
gerous Persons,  each  offender  was  examined  independently  by  at  least  two  psy- 
chiatrists, two  psychologists,  and  a  social  worker.  These  clinical  examinations, 
along  with  a  full  psychological  test  battery  and  "a  meticulous  reconstruction 
of  the  life  history  elicited  from  multiple  sources — the  patient  himself,  his 
family,  friends,  neighbors,  teachers,  and  employers,  and  court,  correctional, 
and  mental  hospital  records"  (p.  383)  formed  the  data  base  for  their  predic- 
tions. 

Of  the  592  patients  admitted  to  their  facility  for  diagnostic  observation.  435 
were  released.  Kozol  et  al  recommended  the  release  of  386  as  non-dangerous, 
and  opposed  the  release  of  49  as  dangerous  (with  the  court  deciding  other- 
wise i.  During  a  five-year  follow-up  period,  8%  of  those  predicted  not  to  be 
dangerous  became  recidivists  by  committing  a  serious  assaultive  act,  and 
34.7%  of  those  predicted  to  be  dangerous  committed  such  an  act. 

While  the  assessment  of  dangerousness  by  Kozol  and  his  colleagues  appears 
to  have  some  validity,  the  problem  of  false  positives  stands  out.  Sixty-five 
percent  of  the  individuals  identified  as  dangerous  did  not,  in  fact,  commit  a 
dangerous  act.  Despite  the  extensive  examining,  testing  and  data  gathering 
they  undertook.  Kozol  et  al  were  wrong  in  2  out  of  every  3  predictions  of  vio- 
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lence  for  an  analysis  of  the  methodological  flaws  of  this  study,  see  Monahan 
(1973c)  and  the  rejoinder  by  Kozol,  Boucher  and  Garofalo  (1973) ). 

The  Patuxent  Institution  in  Maryland  is  similar  in  purpose  to  Kozol's  Mas- 
sachusetts Center.  Data  has  recently  become  available  on  its  first  ten  years  of 
operation  (State  of  Maryland,  1973).  Four  hundred  and  twenty-one  patients, 
each  of  whom  received  at  least  tbree  years  of  treatment  at  Patuxent  are  con- 
sidered. The  psychiatric  staff  opposed  the  release  of  286  of  these  patients  on 
the  grounds  that  they  were  still  dangerous  (with  the  court  releasing  them 
anyway).  The  staff  recommended  the  release  of  135  patients  as  safe  (with  the 
court  concurring).  The  criterion  measure  was  any  new  offense  (not  necessarily 
violent)    appearing  on  F.B.I,  reports  during  the  first  three  years  after  release. 

Of  those  patients  released  by  tbe  court  against  staff  advice,  the  recidivism 
rate  was  46%  if  patients  had  been  released  directly  from  the  hospital,  and 
39%  if  a  "conditional  release  experience"  had  been  continued  for  outpatient 
treatment  on  parole,  7%  recidivated.2  Thus,  after  at  least  three  years  of  obser- 
vation and  treatment,  between  54  and  61  percent  of  the  patients  predicted  by 
the  staff  to  be  dangerous  were  actually  safe.  As  with  the  Kozol  et  al  (1972) 
study,  some  predictive  validity  does  seem  to  accrue  to  the  psychiatric  predic- 
tions (7%  recidivism  compared  with  39  to  46%  recidivism).  Still,  the  majority 
of  those  patients  predicted  dangerous  were  actually  not  so.  In  addition,  it  is 
possible  that  variables  other  than  psychiatric  predictions  accounted  for  the 
differential  recidivism  rates.  Those  who  remained  until  the  staff  considered 
them  "cured"  were,  in  all  likelihood,  older  than  those  released  by  the  courts 
against  staff  advice.  The  fact  they  had  a  lower  rate  of  recidivism  may  in  part 
be  accounted  for  by  their  simply  being  older. 

Credence  is  lent  to  this  observation  by  the  fact  the  mean  age  of  those  recom- 
mended by  the  staff  for  commitment  to  Patuxent,  but  whom  the  court  did  not 
commit,  was  23  years,  while  the  mean  age  of  those  who  received  treatment  and 
were  recommended  for  release  by  the  staff  was  30. 

In  1966,  the  U.S.  Supreme  Court  held  that  Johnnie  Baxstrom  had  been  de- 
nied equal  protection  of  the  law  by  being  detained  beyond  his  maximum  sen- 
tence in  an  institution  for  the  criminally  insane  without  the  benefit  of  a  new 
hearing  to  determine  his  current  dangerousness  (Baxstrom  v.  Herold,  1966). 
The  ruling  resulted  in  the  transfer  of  nearly  1,000  persons  "reputed  to  be  some 
of  the  most  dangerous  mental  patients  in  the  state  [of  New  York]"  (Steadman, 
1972)  from  hospitals  for  the  criminally  insane  to  civil  mental  hospitals,  or 
their  direct  release  into  the  community.  It  also  provided  an  excellent  oppor- 
tunity for  naturalistic  research  on  the  validity  of  the  psychiatric  predictions 
of  dangerousness  upon  which  the  extended  detention  was  based. 

There  have  been  at  least  seven  published  follow-up  reports  on  the  Baxstrom 
patients  (Hunt  and  Wiley.  1968;  Steadman  and  Halfon.  1971;  Halfon,  David 
and  Steadman.  1972 ;  Steadman  and  Keveles.  1972 ;  Steadman,  1972.  1973a ; 
Steadman  and  Cocozza,  1973).  All  concur  in  the  finding  that  the  level  of  vio- 
lence experienced  in  the  civil  mental  hospitals  was  much  less  than  had  been 
feared,  that  the  civil  hospitals  adapted  well  to  the  massive  transfer  of  patients, 
and  that  the  Baxstrom  patients  were  being  treated  the  same  as  the  civil 
patients.  The  precautions  that  the  civil  hospitals  had  undertaken  in  anticipa- 
tion of  the  supposedly  dangerous  patients — the  setting  up  of  secure  wards  and 
provision  of  judo  training  to  the  staff — were  largely  for  naught  (Rappeport, 
1973).  Only  twenty  percent  of  the  Baxstrom  patients  were  assaultive  to  per- 
sons in  the  civil  hospital  or  community  at  any  time  during  a  four-year  follow 
of  their  transfer.  Further,  only  3%  of  Baxstrom  patients  were  sufficiently 
dangerous  to  be  returned  to  a  hospital  for  the  criminally  insane  during  4 
years  after  the  decision  (Steadman  and  Halfon,  1971).  Steadman  and  Keveles 
(1972)  followed  121  Baxstrom  patients  who  had  been  released  into  the  com- 
munity (i.e.  discharged  from  both  the  criminal  and  civil  mental  hospitals). 
During  an  average  of  2l/2  years  of  freedom,  only  9  of  the  121  patients  (8%) 
were  convicted  of  a  crime,  and  only  one  of  those  convictions  was  for  a  violent 
act. 

One  might  also  note  Megargee's   (1970)   extensive  review  of  the  use  of  psy- 

2  The  Patuxent  studv  (State  of  Maryland,  1973)  also  makes  reference  to  an  81  per- 
cent recidivism  rate  for  those  individuals  who  were  recommended  for  commitment  to 
Patuxent.  but  who  never  received  treatment  because  the  courts  decided  not  to  commit 
them.  This  figure  is  derived  from  a  studv  at  Patuxent  which  covered  a  time  period  not 
included  in  the  State  of  Maryland  (1!I7:-!)  research.  The  data,  therefore,  are  not  com- 
parable. 
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etiological  tests  to  predict  violent  behavior.  He  was  unable  to  find  any  test 
which  could  predict  violence  adequately  in  the  individual  case.  "Indeed,  none 
has  been  developed  which  will  adequately  posfdict,  let  alone  predict,  violent 
behavior"  (p.  145).  None  of  the  testing  literature  of  the  past  few  years  would 
nioilify  his  statement. 

The  conclusion  to  emerge  most  strikingly  from  these  studies  is  the  great 
degree  to  which  violence  is  overpredicted  (see  Table  l).3  Of  those  predicted  to 
be  dangerous,  between  54%  and  99%  are  false  positives — people  who  will  not, 
in  fact,  commit  a  violent  act.  Indeed,  the  literature  has  been  consistent  on  this 
point  ever  since  Pinel  took  the  chains  off  the  supposedly  dangerous  mental 
patients  at  La  Bicetre  in  1792,  and  the  resulting  lack  of  violence  gave  lie 
to  the  psychiatric  predictions  which  had  justified  their  restraint.  Violence  is 
vastly  overpredicted  whether  simple  behavioral  indicators  are  used  or  sophisti- 
cated multivariate  analyses  are  employed,  and  whether  psychological  tests  are 
administered  or  thorough  psychiatric  exaznination  are  performed.  It  is  also 
noteworthy  that  the  population  used  in  each  of  the  research  studies  reviewed 
here  was  highly  selective  and  biased  toward  positive  results — primarily  con- 
victed offenders,  "sexual  psychopaths"  and  adjudicated  delinquents.  The  fact 
that  even  in  these  groups,  with  substantially  higher  base-rates  for  violence 
than  the  general  population,  violence  cannot  be  validly  predicted  bodes  very 
poorly  for  predicting  violence  among  those  who  have  not  committed  a  crimi- 
nal act. 

We  are  left  with  the  central  moral  issue:  how  many  false  positives — how 
many  harmless  men  and  women — are  we  willing  to  sacrifice  to  protect  our- 
selves from  one  violent  individual  ?  "What  represents  an  acceptable  trade-off 
between  the  values  of  public  safety  and  individual  liberty?"  (Wenk  et  al,  1972, 
p.  401).  No  one  insists  that  prediction  be  perfect.  We  do  not,  after  all,  require 
absolute  certainty  for  convicting  the  guilty,  only  proof  "beyond  a  reasonable 
doubt."  That,  means  that  we  are  willing  to  tolerate  the  conviction  of  some 
innocent  persons  to  assure  the  confinement  of  a  much  larger  number  of  guilty 
criminals  (Dershowitz,  1970).  But  we  insist  on  a  process  that  minimizes  er- 
roneous confinement.  How  can  this  prized  principle  of  our  jurisprudence  be 
squared  with  the  fact  that,  where  the  prediction  of  violence  is  concerned,  we 
are  willing  to  lock  up  many  to  save  ourselves  from  a  few?  Clearly,  an  in- 
dividual should  have  as  much  right  to  remain  unmurdered,  unmugged,  and  un- 
raped  as  he  or  she  does  to  avoid  unjust  incarceration  as  a  falsely  positive 
case  of  dangerousness.  Yet  the  stark  facts  of  current  efforts  to  predict  and 
prevent  violence  lead  inexorably  to  the  conclusions  of  Wenk  and  his  colleagues : 
"Confidence  in  the  ability  to  predict  violence  serves  to  legitimate  intrusive 
types  of  social  control.  Our  demonstration  of  the  futility  of  such  protection 
should  have  consequences  as  great  for  the  protection  of  individual  liberty  as 
a  demonstration  of  the  utility  of  violence  would  have  for  the  protection  of 
society"  (1972,  p.  402). 

IV.   PSYCHOLOGICAL  FACTORS  INVOLVED  IN  THE  OVEKPREDICTION  OF  VIOLENCE 

To  gain  an  adequate  appreciation  of  the  nature  of  the  overprediction  of  vio- 
lence by  psychiatrists  and  psychologists,  it  may  be  worthwhile  to  speculate 
on  the  factors  which  lead  to  this  unfortunate  situation.  Attempts  to  improve 
the  accuracy  of  prediction  may  benefit  from  an  analysis  of  the  processes  under- 
lying overprediction.  Seven  factors  are  described  below  which  might  cumula- 
tively account  for  the  current  state  of  the  (in)valadity  of  predictions  of 
violence. 

1.  Lack  of  corrective  feedback.  The  legal  or  mental  health  official  who  er- 
roneously assesses  violence  seldom  has  a  chance  to  learn  of  his  error  and 
modify  his  subsequent  predictions  accordingly.  Those  predicted  to  be  violent 
are  generally   incarcerated  on  the  basis  of  the  prediction,  and  thus  there  is 


3  The  objection  might  he  raised  that  violence  sometimes  can  he  validly  predicted. 
The  husband  who  needs  to  be  physically  restrained  by  policemen  from  his  wife  s  throat 
and  who  is  yelling  "I'll  kill  her"  might  be  an  example.  While  predicting  violence  in  such 
a  situation  would  be  reasonable,  it  should  be  noted  that  a  mental  health  professional 
would  probably  have  no  greater  predictive  powers  than  anyone  else  (in  the  present  ex- 
ample, no  greater  than  the  policemen  or  the  wife)  ;  and,  more  importantly,  that  the 
prediction  would  be  valid  only  in  the  extremely  short  run  (that  is.  a  matter  of  minutes 
or  hours  i.  As  soon  as  the  immediate  situation  had  passed  (for  example,  the  husband 
had  "cooled  off"),  predictive  validity  would  probably  decline  rapidly  and  the  typical 
pattern  of  overprediction  would  set  in. 
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TABLE  1—  THE  PREDICTION  OF  VIOLENCE 


Percent  true     Percent  false       N  predicted  Followup 

Study  positives  positives  violent  years 


Wenk  et  al.  (1972);  study  1 _ . 

Wenk  et  al.  (1972);  study  2 

Wenk  et  al.  (1972);  study  3._. _ 

Steadman  (1973) 

Kozol  et  al  (1972) _ 

State  of  Maryland  (1973).. .__( 


14.0 

86.0 

? 

? 

0.3 

99.7 

1,630 

1 

6.2 

93.8 

104 

1 

20.0 

80.0 

967 

4 

34.7 

65.3 

49 

5 

39.0- 

54.0- 

221 

3 

46.0 

61.0 

little  opportunity  to  confirm  or  disconfirni  the  judgment  (Dershowitz,  1969; 
1970).  It  is  not  difficult  to  convince  oneself  that  the  predicted  offender  would 
hare  been  violent  had  the  state  not  preventively  detained  him.  A  lack  of  vio- 
lence after  release  is  attributed  to  the  success  of  "treatment,"  rather  than  to 
the  lack  of  anything  to  be  treated  in  the  first  place. 

2.  Differential  consequences  to  the  predictor.  If  one  overpredicts  violence, 
the  result  is  that  individuals  are  incarcerated  needlessly.  While  an  unfortunate 
and,  indeed,  unjust  situation,  it  is  not  one  likely  to  have  significant  public 
ramifications  for  the  individual  responsible  for  the  overprediction.  But  consider 
the  consequences  for  the  predictor  of  violence  should  he  err  in  the  other  direc- 
tion— m>z  (/erprediction.  The  correctional  official  or  mental  health  professional 
who  predicts  that  a  given  individual  will  not  commit  a  dangerous  act  as  sub- 
ject to  severe  unpleasantness  should  that  act  actually  occur.  Often  he  will  be 
informed  of  its  occurrence  in  the  headlines  ("Freed  Mental  Patient  Murders 
Mother")  and  he  or  his  supervisors  will  spend  many  subsequent  days  fielding 
reporters'  questions  about  his  professional  incompetence  and  his  institution's 
laxity  (see  the  case  described  in  Monahan,  1974a).  "There  may  be  no  surer 
way  for  the  forensic  psychiatrist  to  lose  power  than  to  have  a  released  mental 
patient  charged  with  a  serious  crime  in  the  district  of  a  key  legislator"  (Stead- 
man,  1972).  Given  the  drastically  differential  consquences  of  overprediction 
for  the  individual  responsible  for  making  the  judgment,  it  is  not  surprising  that 
he  should  choose  to  "play  it  safe"  and  err  on  the  conservative  side. 

3.  Differential  consequences  to  the  subject.  The  prediction  of  dangerousness 
may  often  be  nothing  more  than  a  convention  to  get  someone  to  treatment. 
If  the  ticket  to  secure  involuntary  treatment  is  a  diagnosis  of  dangerousness, 
many  psychiatrists  and  psychologists  appear  willing  to  punch  it.  Once  in  treat- 
ment, the  assessment  of  dangerousness  is  forgotten  (Rubin,  1972).  Monahan 
and  Cummings  (1974a),  for  example,  have  demonstrated  in  a  laboratory  con- 
text that  individuals  are  more  likely  to  be  predicted  dangerous  when  that  pre- 
diction will  lead  to  mental  hospitalization  than  when  it  will  lead  to  imprison- 
ment. To  the  extent  that  states  tighten  their  criteria  for  involuntary  civil  com- 
mitment from  "need  for  treatment"  to  "dangerous  to  others,"  one  should  expect 
predictions  of  dangerousness  to  increase.  Overprediction,  therefore,  may  be 
less  a  comment  on  any  lack  of  scientific  acumen  and  more  a  testimony  to  the 
ability  of  officials  to  subvert  the  intent  of  the  law  to  accomplish  what  they 
think  is  "best"  for  the  patient. 

An  alternate  form  of  using  the  prediction  of  dangerousness  as  a  ploy  for 
other  purposes  is  suggested  by  Morris  and  Hawkins  (1970)  observation  that 
when  dangerousness  is  invoked,  it  often  is  for  retributive  purposes.  There  are 
some,  e.g.,  "mentally  disordered  sex  offenders,"  for  whom  the  law  requires 
"treatment"  rather  than  "punishment"  (Kittrie,  1971).  By  diagnosing  such 
persons  as  dangerous,  however,  one  may  satisfy  tacit  retributive  demands  by 
insuring  that  the  treatment  they  receive  will  involve  at  least  as  much  incar- 
ceration as  punishment  would  have.  Foote  put  it  more  strongly  :  he  holds  the 
concept  of  dangerousness  to  be  "devoid  of  meaningful  content  and  a  convenient 
handle  for  political  repression"  (1970,  p.  8). 

4.  Illusory  correlation.  An  illusory  correlation  is  a  type  of  systematic  error 
of  observation  in  which  observers  report  seeing  relationships  between  classes 
of  events  where  no  relationship  actually  exists  (Chapman  and  Chapman,  1969). 
Sweetland  (1972)  has  demonstrated  how  this  phenomenon  influences  the  assess- 
ment of  dangerousness.  Psychiatrists  were  surveyed  to  determine  which  per- 
sonality traits  they  considered  to  be  most  characteristic  of  dangerous  and  non- 
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dangerous  persona  Following  this,  naive  subjects  were  asked  to  examine  per- 
sonality descriptions  which  were  made  up  of  these  characteristics  and  which 
were  paired  with  the  diagnoses  "dangerous"  or  "non-danger ous."  In  one  con- 
dition of  this  study,  a  zero  correlation  was  present  between  the  items  designated 
1 » v  the  psychiatrists  as  indicating  a  dangerous  person  and  the  diagnostic  for- 
mulations with  which  these  items  were  paired.  Subjects  were  asked  after  the 
presentation  to  describe  what  they  had  observed.  The  results  indicated  that 
even  when  there  was  a  zero  correlation,  the  subjects  responded  as  if  they  had 
observed  a  relationship  in  the  materials.  They  consistently  recalled  that  certain 
of  the  characteristics  had  appeared  more  frequently  with  the  diagnosis  of  '"dan- 
gerous," when,  in  fact,  they  were  uncorrected.  These  systematic  errors  of 
observation  were  consistent  with  the  subjects'  prior  expectations  about  which 
characteristics  implied  dangerousness. 

The  poor  ability  of  mental  health  professionals  to  predict  violence,  there- 
fore, can  be  partially  explained  by  their  reliance  upon  stereotypic  prior  ex- 
pectations as  to  what  constitutes  a  predictor  of  violence,  rather  than  valid 
correlations.  Predictor  variables  which,  in  fact,  bear  no  relationship  to  vio- 
lence will  continue  to  be  used,  because  those  who  believe  in  them  will  find 
(illusory)  support  for  their  beliefs  by  selectively  attending  to  the  data:  they 
will  see  only  what  they  wish  to  see.  The  relationship  between  violence  and 
mental  illness,  for  example,  appears  to  be  an  illusory  correlation  (see  below). 

5.  Unreliability  of  the  criterion.  We  have  already  noted  the  plethora  of  defi- 
nitions which  have  been  advanced  for  the  designation  of  a  violent  act.  In  addi- 
tion to  the  handicap  of  definitional  vagary,  research  on  the  prediction  of  vio- 
lence is  actually  research  on  the  prediction  of  discovered  and  reported  violence. 
Undetected  violence  and  police  discretion  in  certifying  acts  of  violence  neces- 
sarily decrease  the  reliability  of  the  event  being  predicted.  "The  problem,  then, 
is  this :  Most  of  the  violent  behavior  we  would  wish  to  predict  probably  never 
comes  to  our  attention,  and  the  part  that  does  is  far  from  a  representative 
sample"  (Wenk  et  al,  1972,  p.  401).  A  prediction  of  violence  may  itself  be  re- 
active— it  may  influence  the  later  certification  of  a  violent  act.  Those  at  whom 
a  finger  has  been  pointed  may  be  scrutinized  more  carefully  than  others,  and 
the  prophecy  may  thus  fulfill  itself. 

6.  Low  Baserates.  A  vexing  statistical  problem  further  complicates  the  pre- 
diction of  violence.  The  problem  has  to  do  with  the  low  baserates  of  violence 
in  society,  e.g.,  an  annual  murder  rate  of  8.9  per  100,000  (Kelley,  1973). 

If  the  baserate  of  an  event  is  high,  predicting  that  event  without  many  false 
positives  is  relatively  easy.  If  9  out  of  10  people  commit  murder,  one  could 
simply  predict  that  everyone  will  commit  murder  and  be  correct  90%  of  the 
time.  As  the  baserate  becomes  lower,  however,  the  problem  of  false  positives 
becomes  more  salient.  Livermore,  Malmquist  and  Meehl  (1968)  address  them- 
selves to  this  problem  in  discussing  dangerousness  as  a  criteria  for  involuntary 
civil  commitment. 

"Assume  that  one  person  out  of  a  thousand  will  kill.  Assume  also  that  an 
exceptionally  accurate  test  is  created  which  differentiates  with  95%  effective- 
ness those  who  will  kill  from  those  who  will  not.  If  100,000  people  were  tested, 
out  of  the  100  who  would  kill,  95  would  be  isolated.  Unfortunately,  out  of  the 
99,000  who  would  not  kill,  4,995  people  would  also  be  isolated  as  potential 
killers.  In  these  circumstances,  it  is  clear  that  we  could  not  justify  incarcerat- 
ing all  5,090  people.  If,  in  the  criminal  law,  it  is  better  that  ten  guilty  men 
go  free  than  that  one  innocent  man  suffer,  how  can  we  say  in  the  civil  com- 
mitment area  that  it  is  better  than  54  harmless  people  be  incarcerated  lest 
one  dangerous  man  be  free?"  (p.  84) 

7.  Powerlessness  of  the  subject.  Finally,  the  gross  overprediction  of  violence 
may  be  so  easily  tolerated  because  those  against  whom  predictive  efforts  are 
mounted  generally  are  powerless  to  resist.  Prisoners  or  mental  patients  (who  be- 
came  or  remained  such  due  to  overprediction)  are  unlikely  to  arouse  a  public 
outcry  in  their  defense.  As  Geis  and  Monahan  (in  press)  have  recently  put  it: 

"The  persons  involved  as  patients  or  prisoners  almost  invariably  are  located 
in  social  positions  where  they  do  not  have  adequate  political  or  financial  re- 
sources to  protest  effectively  against  what  is  being  done  to  them.  That  is, 
they  lack  things  such  as  ready  media  access  and  funds  to  hire  good  lawyers 
...  If  society's  aim  is  really  to  isolate  the  violent  and  the  violence-prone  and 
protect  the  innocent,  then  why  are  those  who  allow  faulty  fuel  tanks  to  con- 
tinue to  be  installed  in  the  planes  they  market,  and  those  who  are  or  ought 
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to  be  responsible  for  things  such  as  unconscionably  high  national  infant  mor- 
tality rates  (Gross,  1967,  p.  24)  not  similarly  'diagnosed'  and  'rehabilitated'?" 
The  fact  that  the  provision  of  free  legal  services  to  mental  hospital  patients 
results  in  drastically  increased  discharge  rates  (Kumasaka,  Stokes,  and  Gupta, 
1972)  supports  a  social  power  interpretation  of  predictive  efforts. 

V.    SOCIAL  POLICY   IMPLICATIONS   OF  THE  INABILITY  TO  IDENTIFY  DANGEROUS  PERSONS 

The  prediction  of  violence,  of  course,  has  importance  only  as  an  initial  step 
in  society's  action  in  behalf  of  what  it  considers  its  own  protection.  Those  pre- 
dicted to  be  violent  are  involuntarily  detained  to  prevent  the  occurrence  of  the 
undesired  act.  The  law  morally  requires  conviction  of  a  crime  before  subjecting 
a  citizen  to  incarceration  on  the  basis  of  a  prediction  of  dangerousness.  (Being 
denied  bail  on  the  grounds  of  alleged  dangerousness  is  a  form  of  preventive 
detention  in  which  a  crime  has  been  charged,  but  not  proven  (Foote,  1970; 
Dershowitz,  1970) ).  The  fact  that  dangerousness  is  greatly  overpredicted  would 
suggest  grave  caution  in  relying  upon  such  predictions  as  a  principle  means 
for  deciding  who  should  be  detained  or  when  detention  should  end  (e.g.,  in- 
determinate sentencing)  (see  Monahan  and  Cummings,  1974b).  Given  that  past 
behavior  tends  to  be  the  single  best  predictor  of  future  behavior  (Mischel, 
1968),  one  might  generally  weigh  evidence  of  previous  violence  more  heavily 
than  clinical  or  judicial  predictions    (c/.   Speiser,  1970). 

There  is  one  group  in  society,  however,  for  which  preventive  detention  is 
sanctioned  even  in  the  absence  of  a  conviction  or  allegation  of  a  violent  act — 
the  "mentally  ill"  (Dershowitz,  1970;  Monahan,  1973a).  This  is,  no  doubt,  due 
to  the  widespread  public  belief  that  the  psychologically  disturbed  are  intrinsi- 
cally more  violence-prone  than  the  rest  of  us  (Rabkin,  1972).  This  belief  is 
frequently  reinforced  by  the  media,  which  takes  great  pains  to  report  when 
an  offender  is  an  ex-mental  patient,  or  has  even  seen  a  private  psychologist 
or  psychiatrist,  but  which  never  notes  it  when  a  criminal  does  not  have  a  pre- 
vious psychiatric  history. 

The  research  literature  on  violence  and  psychological  disorder,  however, 
does  not  support  public  opinion.  The  most  extensive  review  of  the  area,  citing 
scores  of  studies,  concluded  that  "an  individual  with  a  label  of  mental  illness 
is  quite  capable  of  committing  any  act  of  violence  known  to  man,  but  probably 
does  not  do  so  with  any  greater  frequency  than  this  neighbor  in  the  general 
population."  (Gulevich  and  Bourne,  1970,  p.  323;  see  also  Mulvihill  and  Tumin, 
1969,  p.  444). 

The  lack  of  ability  to  predict  dangerousness,  combined  with  the  similar 
baserates  for  violence  among  the  psychologically  disturbed  and  "normals," 
suggests  that  there  is  no  empirical  basis  to  support  the  preventive  detention 
of  those  psychologically  disturbed  persons  who  have  not  committed  a  violent 
act  (Monahan,  1973d).  A  similar  conclusion  was  reached  by  Pennsylvania's 
Task  Force  in  Commitment  Procedures  (1972)  studying  revisions  of  that  state's 
mental  health  laws :  "since  the  capacity  to  predict  dangerous  conduct  is  no 
greater  in  the  case  of  mentally  ill  persons  than  others,  preventive  detention 
is  no  more  justified  in  the  case  of  mental  illness  than  elsewhere."  Likewise, 
one  cannot  argue  for  the  preventive  detention  of  the  mentally  ill  on  the  thera- 
peutic grounds  that  they  can  be  helped  by  psychiatric  treatment,  since  no  form 
of  psychiatric  treatment  has  yet  been  empirically  demonstrated  to  have  an  en- 
during effect  on  reducing  violent  behavior  (Monahan,  1973b;  Geis  and  Mona- 
han, in  press). 

The  overprediction  of  violence  has  even  more  sobering  implications  for  at- 
tempts at  prevention  by  the  early  identification  of  violence-prone  children. 
President  Nixon  asked  the  Department  of  Health,  Education,  and  Welfare  to 
study  the  proposals  of  Arnold  Hutschnecker,  a  psychiatric  consultant  to  the 
National  Commission  on  the  Causes  and  Prevention  of  Violence.  Hutschnecker 
suggested  that  psychological  tests  such  as  the  Rorschach  be  administered  to 
all  six-year-olds  in  the  United  States  to  determine  their  potential  for  criminal 
behavior,  followed  by  "massive  psychological  and  psychiatric  treatment  for 
those  children  found  to  be  criminally  inclined."  Such  a  program,  Hutschnecker 
said,  was  "a  better  short-term  solution  to  the  crime  than  urban  reconstruction. 
Teenage  boys  later  found  to  be  persisting  in  incorrigible  behavior  would  be 
remanded  to  camps  .  .  ."  (Maynard,  1970).  While  some  comfort  may  be  taken 
in  the  fact  that  these  proposals  were  resoundingly  condemned  by  officials  of  all 


7074 

mental  health  disciplines,  it  is  nonetheless  disconcerting  that  they  ever  reached 
the  level  they  did.4 

VI.    A  PROPOSED   STRATEGY   FOR  VIOLENCE   PREVENTION  I    IDENTIFYING   VIOLENCE- 
ELICITING   SITUATIONS 

The  conclusion  suggested  hy  the  literature  on  the  prediction  of  violence  is 
that  violence-prone  individuals  cannot  be  identified  without  erroneously  identi- 
fying a  much  larger  number  of  non-violent  persons.  The  factors  we  have  hy- 
pothesized to  account  for  this  state  of  affairs  are  not  especially  conducive  to 
facile  improvement.  I  do  not  wish  to  imply,  however,  that  the  task  of  predicting 
and  preventing  acts  of  violence  is  necessarily  hopeless.  At  least  part  of  the 
inability  to  predict  violent  acts  may  lie  with  the  theoretical  paradigms  and 
research  strategies  which  have  constricted  the  psychological  and  psychiatric 
fields  until  very  recently.  Efforts  to  predict  and  modify  violent  behavior,  like 
efforts  to  predict  and  modify  all  types  of  problems,  have  been  almost  exclu- 
sively focused  on  identifying  persons  who  are  likely  to  perform  the  behavior 
in  the  future  (Mischel,  1968).  It  is  becoming  increasingly  documented,  how- 
ever, that  behavior  is  a  joint  function  of  personal  characteristics  and  char- 
acteristics of  the  environment  or  situation  with  which  a  person  immediately 
interacts  (Mischel,  1973;  Moos,  1973).  This  recognition  that  behavior  is  at 
least  in  part  situationally  determined  opens  a  new  perspective  on  the  prediction 
and  prevention  of  violence.  Rather  than  attempting  to  identify  and  modify 
violence-prone  persons,  energy  could  be  expended  in  the  attempt  to  identify  and 
modify  situations  conducive  to  violence  (cf.  Wenk  and  Emrich,  1972,  p.  196).  An 
ecological  analysis  (Moos  and  Insel,  1973)  could  shed  light  on  the  situational 
context  in  which  violent  crime  occurs.  Attempts  to  prevent  violence  could 
then  take  one  of  the  following  forms:  (1)  modification  of  the  situation;  (2) 
modification  of  one's  response  to  the  situation;  or  (3)  avoidance  of  the  situa- 
tion. 

In  attempting  to  prevent  the  crime  of  violent  rape,  for  example,  a  hypotheti- 
cal ecological  analysis  of  a  given  community  might  reveal  that  a  sizable  pro- 
portion of  past  rapes  occurred  in  certain  areas  of  the  community  with  poorly- 
lit  streets,  at  a  time  of  day  when  women  are  walking  home  after  the 
bus  service  has  stopped,  and  when  hitch-hiking.  Preventive  efforts  based  on 
the  analysis  might  then  include  modifying  the  environment  by  providing  in- 
creased lighting  and  later  bus  service,  and  a  publicity  campaign  to  advise 
women  to  avoid  hitch-hiking  situations  (cf.  the  notion  of  target  hardening." 
Mulvihill  and  Tumin,  1969,  p.  776).  Such  preventive  tactics  are  obviously  not 
panaceas.  Care  would  have  to  be  taken  not  to  induce  community  paranoia. 
There  is  always  the  possibility  that  would-be  rapists  will  merely  relocate 
their  activities  in  another  environmental  context.  But  to  the  extent  that  rape 
is  situationally  determined  and  "perceived  opportunity"  gives  rise  to  sexual 
assault,  such  a  strategy  might  have  a  significant  impact. 

As  another  example,  a  situational  analysis  of  violence  on  policemen  reveals 
that  22%  of  the  police  killed  nationally  and  40%  of  police  injuries  occur  when 
intervening  in  family  disputes  (Bard,  1971).  Knowing,  then,  that  family  crisis 
situations  are  conducive  to  violence  against  the  police,  preventive  efforts  in 
the  form  of  modifying  police  responses  to  these  situations  may  prove  fruitful. 
Training  police  to  effectively  deal  with  such  violence-eliciting  situations  has 
already  been  mounted  on  a  large  scale  with  considerable  success  (Bard.  1971; 
Driscoll,  Meyer  and  Schanie,  1973). 

The  tack  being  suggested  has  implications  for  the  broader  realm  of  public 
policy  as  well.  Surely  among  the  contexts  most  conducive  to  lethal  violence 
is  the  easy  accessibility  of  a  gun  during  a  heated  argument.  "Can  there  be 
any  doubt  that  a  significant  decrease  in  the  availability  of  weapons  would 
do    infinitely    more   about   violence   prevention   than   screening   the  population 


'Perhaps  even  more  amazingly,  Hutsehneoker  (1973)  has  recently  recommended  a 
psychiatric  overseer  for  the  President.  "I  cannot  help  think  that  if  an  American  Presi- 
dent had  a  staff  psychiatrist,  perhaps  a  case  such  as  Watergate  might  not  have  a i  chance 
to  develop  A  President  has  a  personal  physician  to  watch  over  his  physical  health,  \\tiy 
could  a  man  of  outstanding  leadership  not  have  a  physician  watching  over  his  and  his 
staffs  mental  health?'  Hutsehneeker  also  states  that  staff  psychiatrists  to  Presidents 
Lincoln  and  Wilson  might  have  been  able  to  prevent  both  the  Civil  War  and  World  War 
I  Like  Juvenal,  one  can  only  wonder  who  will  guard  the  guardians  (see  Szasz  s  retort. 
1973). 
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'for  low  violence  threshold,'  and  without  the  need  for  doctors  to  become 
policeinen-in-disguise?"    (Coleman,  1974). 

Likewise,  the  presence  of  drunk  driving  on  the  highway  provides  a  situa- 
tional gauntlet  which  tens  of  thousands  of  innocent  persons  run  unsuccess- 
fully each  year.  This  massive  slaughter  to  which  we  have  become  numbed 
might  be  partially  abated  if  the  criminal  justice  system  began  treating  drunk 
drivers  as  the  social  menace  it  is,  rather  than  as  something  akin  to  having 
a  burned-out  tail  light. 

Finally,  the  settings  which  breed  violence  are  to  be  found  in  corporate  board 
rooms  as  well  as  on  urban  street  corners.  "If  you  want  to  talk  about  violence," 
(Nader  (1970,  p.  10))  has  said,  "don't  talk  of  Black  Panthers.  Talk  of 
General  Motors."  Legislative  efforts  to  curb  death-dealing  corporate  irre- 
sponsibility will  go  much  farther  in  preventing  violence  than  legislated  psy- 
chotherapy for  those  unfortunate  enough  to  be  identified  as  "violence-prone" 
(Geis  and  Monahan,  in  press). 

A  situational  approach  to  violence  prevention  is  most  compatible  with  a 
community  mental  health  orientation  to  the  delivery  of  psychological  service 
(Bloom,  1973;  C'owen,  1973;  Monahan,  in  press).  It  is  a  "system-centered" 
approach  rather  than  a  "person  centered"  one  (Bloom,  1971),  and  as  such 
is  less  likely  to  result  in  "blaming  the  victim"  for  his  own  plight  (Caplan  and 
Nelson,  1973).  It  shifts  the  emphasis  from  early  case  identification  (i.e.,  sec- 
ondary prevention)  to  the  modification  of  those  factors  which  give  rise  to 
violence  (i.e.,  primary  prevention).  In  addition,  a  situational  approach  to 
violence  prevention  can  draw  from  the  rapidly  growing  literature  on  environ- 
mental psychology  in  the  design  of  intervention  program  (Craik,  1973;  Moos, 
1973;    Insel   and   Moos,    1974;    Monahan,   1974b;   Price,   in   press). 

Efforts  by  mental  health  professionals  to  prophesy  the  perpetrators  of 
violence  appear  to  be  doomed.  Efforts  to  identify  and  intervene  in  situations 
conducive  to  violence  may  lead  to  appreciable  gains  in  preventive  efficiency  and 
would  obviate  the  seemingly  insurmountable  problem  of  unjustly  interfering 
in  the  lives  of  innumerable  false  positives.  Ultimately,  it  may  be  possible  to 
classify  both  persons  and  situations  in  a  typology  of  violence.  One  might 
eventually  be  able  to  predict  that  persons  of  a  given  type  will  commit  a 
violent  act  if  they  remain  in  one  environment,  yet  will  be  non-violent  if 
placed  into  a  different  situational  context.  Appropriate  interventions  at  both 
the  person  and  system  level  could  then  be  planned.  While  working  for  an 
empirically  valid  and  morally  acceptable  scheme  for  the  prevention  of  violence, 
however,  we  would  do  well  to  be  guided  by  the  admonition  of  Benjamin 
Franklin :  "They  that  can  give  up  essential  liberty  to  obtain  a  little  temporary 
safety,  deserve  neither  liberty  nor  safety." 
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Diversion   From  the  Juvenile  System  and  the  Prevention  of  Delinquency 
(By  Arnold  Binder,  John  Monahan,  and  Martha  Newkirk)* 

Ahout  four  million  youths  in  the  United  States  come  into  contact  with 
law  enforcement  agencies  every  year.  Half  of  these  contacts  result  in  arrests, 
and  half  of  those  arrested  are  referred  to  the  juvenile  court  ( Geinignani,  1973). 
Of  the  approximately  one  million  juveniles  referred  to  the  court,  ahout  50% 
are  handled  informally  hy  court  staff,  ahout  40%  are  formally  adjudicated 
and  placed  on  supervised  release,  and  the  remaining  10%,  or  ahout  100.<hh> 
juveniles,  are  placed  in  a  custodial  institution  (Gemignani,  1971).  Extending 
such  figures  over  lives,  it  has  heen  estimated  that  hetween  20%  (Blumstein, 
1967)  and  35%  (Wolfgang,  Figlio  and  Sellin,  1972)  of  the  male  population 
can  expect  to  have  a  police  record  hefore  the  age  of  18. 

The  sheer  magnitude  of  juvenile  prohlems  in  this  country,  documented  by 
the  above  data,  belies  the  notion  that  the  juvenile  court  can  serve  as  an 
effective  agent  of  delinquency  prevention,  as  its  designers  had  originally 
envisioned.  Moreover,  the  juvenile  court  has  not  been  conspicuously  successful 
in  changing  the  behavior  of  those  juveniles  it  has  processed  (Ferster  and 
Courtless,  1972)  and  there  is  substantial  reason  to  believe  that  the  labeling 
and  stigmatization  associated  with  the  formal  juvenile  justice  process  may 
actually  exacerbate  delinquent  behavior  ( Lemert,  1971 ;  Cressey  and  Mc- 
Dermott,  1973). 

These  and  other  criticisms  of  the  juvenile  court  have  coalesced  into  two 
questions  of  public  policy:  (1)  whether  some  of  the  actions  of  children  and 
parents  now  subject  to  definition  as  delinquency  or  unfitness  should  not 
be  conceived  as  nonproblematical  and  either  ignored  or  written  off  Simply 
as  part  of  the  inevitable,  every  day  problems  of  living  and  growing  up :  and 
(2)  whether  many  of  the  problems  now  considered  as  delinquent  or  preludes 
to  delinquency  should  not  be  defined  as  family,  educational  or  welfare  prob- 
lems, and  diverted  away  from  the  juvenile  court  into  other  community  agencies 
(Lemert,  1971,  p.  15). 

This  paper  deals  with  the  latter  policy  issue — diversion  from  the  juvenile 
justice  system.  The  fact  that  diversion  from  the  juvenile  court  is  becoming  an 
increasingly  recognized  need  contrasts  with  the  original  intent  of  the  juvenile 
justice  system — that  youths  be  diverted  to  the  juvenile  court  from  the  adult 
criminal  court  (Nejelski,  1973).  Perhaps  rather  than  a  strange  anomaly, 
that  shift  represents  a  cyclic  pattern  characteristic  of  many  social  phenomena. 
For  example,  it  was  deemed  desirable  during  the  nineteenth  century  to  remove 
the  mentally  ill  from  communities  and  so  many  state  asylums  were  built 
to  house  them.  But  the  community  mental  health  movement  of  recent  years 
has  led  to  the  closing  of  the  state  hospitals  and  the  return  of  the  mentally 
disordered  to  the  communities.  A  similar  pattern  may  be  seen  in  the  current 
"paraprofessional  movement,"  which  represents  a  return  to  what  was  the 
practice  before  it  became  de  rigueur  for  human  service  practitioners  to  have 
such  advanced  degrees  as  the  M.S.W.,  M.D.,  or  Ph.D. 

Diverting  youth  from  the  juvenile  justice  system  to  more  appropriate  and 
hopefully  more  effective  and  less  stigmatizing  alternatives  received  a  major 
endorsement  from  the  President's  Commission  on  Law  Enforcement,  and  Admin- 
istration of  Justice  (1967),  recently  reaffirmed  by  the  National  Commission 
on  Criminal  Justice  Standards  and  Goals  (1973).  These  commissions  recom- 
mended the  creation  of  Youth  Service  Bureaus  to  act  as  central  coordinating 
units  for  all  community  services  for  young  people,  and  to  focus  on  attracting 
diversionary  referrals  (Norman,  1972).  Currently,  over  150  Youth  Service 
Bureaus  are  in  operation  in  the  United  States,  and  the  goal  of  the  Federal 
Youth  Development  and  Delinquency  Prevention  Administration  is  to  reduce 
referrals  to  juvenile  court  by  25  percent  between  1972  and  1977  (Gemignani, 
1973). 

The  approach  employed  in  the  present  project  (Binder,  Green  and  Newkirk, 
1973)  is  distinguished  by  (1)  a  close  collaboration  with  law  enforcement 
personnel,  since  "police  should  become  the  chief  source  of  referrals  to 
diversion    agencies    because    that's    where     most    official    processing    starts'' 


*  Dr.  Binder  Is  Professor  and  Director,  and  Dr.  Monahan  is  Assistant  Professor,  in  the 
Program  in  Social  Ecology  at  the  University  of  California,  Irvine.  Ms.  Newkirk  is  the 
coordinator  of  the  Ycuth  Service  Program  described  in  this  chapter.  This  chapter  was 
written  especially  for  this  book. 
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(Lemert,  1971,  p.  94)  ;  and  (2)  the  use  of  a  staff  thoroughly  trained  in  the 
principles  of  community  mental  health  and  administratively  independent  of 
the  police.  "Early  offenders"  are  the  target  group  of  interest.  As  such,  the 
program  aims  at  early  identification  and  intervention,  or  the  secondary  pre- 
vention of  delinquency. 

HISTORY   OF   THE   PROJECT 

The  Youth  Service  Program  began  in  January  1972  after  a  local  police 
captain  approached  one  of  us  (A.B. )  and  expressed  his  concern  that  the 
juvenile  justice  system  was  not  providing  service  to  juveniles  until  they  had 
established  an  extensive  police  record.  His  emphasis  was  less  on  the  effective- 
ness of  the  juvenile  justice  system  than  on  the  general  ineffectiveness  of 
society  in  channeling  early  behavior  patterns  in  a  positive  direction.  A  youth 
could  commit  many  offenses  before  being  apprehended  by  the  police.  The 
police  would  often  wait  until  the  third  arrest  before  referring  the  youth  to 
the  probation  department,  who,  in  turn,  would  wait  until  several  offenses 
had  been  committed  before  petitioning  the  youth  to  the  juvenile  court.  By 
the  time  any  service  was  provided,  stable  behavior  patterns  appeared  to  have 
formed. 

The  Youth  Service  Program  originally  operated  as  part  of  the  field  study 
courses  of  the  Program  in  Social  Ecology.  Social  Ecology  is  a  new  inter- 
disciplinary program  at  the  University  of  California,  Irvine,  concerned  with 
the  application  of  behavioral  science  knowledge  to  contemporary  social  prob- 
lems (Binder,  19"<2).  Two  undergraduate  students  spent  10  hours  a  week  on 
the  Program.  Since  September  1913,  the  Youth  Service  Program  has  been 
funded  by  a  grant  from  the  California  Council  on  Criminal  Justice.  This 
funding  allows  for  a  paid  staff  of  three — a  coordinator  and  two  full  time 
counselors.  All  three  are  recent  Social  Ecology  B.A.  graduates.  Supervision 
is  provided  by  a  Director  and  Associate  Director,  who  are  both  on  the  faculty 
at  the  University  (and  have  Ph.D.'s  in  Clinical  Psychology).  Six  field  study 
students  are  now  serving  in  the  Program  for  10  hours  per  week  each. 

THE    PROGRAM 

All  referrals  to  the  Youth  Service  Program  are  made  by  the  police.  The 
police  contact  may  be  originally  initiated  by  the  parents  requesting  police 
help  in  child  rearing,  a  juvenile  requesting  aid  for  family  problems,  or  it  may 
stem  from  a  juvenile  code  violation.  Referral  criteria  include:  (a)  juvenile 
under  18  years  old;  (b)  no  more  than  three  previous  arrests;  (c)  the  current 
arrest  (if  there  is  one)  cannot  be  for  a  hard  drug  offense;  (d)  willingness 
of  the  parents  and  juvenile  to  participate  in  the  program  without  coercion; 
(e)  willingness  of  the  police  to  take  no  further  action  on  the  case  after 
referral. 

Upon  referral  to  the  Program  and  acceptance  into  the  treatment  group 
(see  Evaluation  Design,  below),  a  staff  member  sets  an  appointment  to  see 
the  entire  family  together,  if  at  all  possible.  At  the  initial  meeting  the 
program  is  described  and  the  family's  problems  assessed.  The  family  may, 
of  course,  choose  to  discontinue  service  after  the  initial  meeting.  But  if 
service  seems  appropriate  to  family  and  staff,  the  family  is  seen  for  between 
four  and  eight  weekly  sessions,  at  which  time  referral  for  long-term  treatment 
may  be  made  if  necessary. 

The  modes  of  intervention  used  in  the  program  were  derived  both  from 
the  extensive  pilot  project  and  from  a  review  of  the  current  literature  on 
behavior  change  techniques.  An  effort  was  made  to  avoid,  on  the  one  hand, 
the  extreme  of  relying  completely  on  unspecified  "clinical  judgment"  in  deter- 
mining the  course  of  intervention  and  also  to  avoid,  on  the  other  hand, 
dogmatically  adhering  to  one  narrow  treatment  model  and  forcing  cases  to 
conform  to  the  model.  Four  modes  of  intervention  were  developed.  While  some 
overlap  undoubtedly  exists  among  them,  the  four  modes  have  proven  a  useful 
guide  to  the  conduct  of  the  program.  The  modes  of  intervention  are : 

1.  Contingency  contracting.  Contingency  contracting  is  a  form  of  bargaining 
or  negotiating  demands  which  appears  to  have  special  relevance  to  the  fam- 
ilies of  "pre-delinquents."  Defined  by  Stuart  (1971)  as  "a  means  of  scheduling 
the  exchange  of  positive  reinforcements  between  two  or  more  persons," 
contingency  contracting  makes  explicit  the  expectations  of  every  member  in 
the  family.  A  frequently  encountered  situation  in  problem  families  is  one  in 
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which  the  parents  want  their  child  to  do  something  that  he  is  not  doing  (e.g., 
make  his  bed),  and  the  child  wants  his  parents  to  do  something  that  they  are 
Dot  doing  (e.g.,  permitting  him  to  watch  a  certain  TV  show).  A  "contract" 
could  l»e  set  up  where  the  child  gets  to  watch  the  TV  show  contingent  upon 
making  his  bed. 

2.  Pa  rent -child  communication.  Therapists  from  several  orientations  (e.g., 
Haley,  1971;  Alexander  and  Parsons,  1973)  have  stressed  the  importance 
of  communication  patterns  in  analyzing  and  resolving  problem  families.  Patter- 
son and  Reid  (1970)  have  demonstrated  the  lack  of  reciprocity  which  often 
exists  in  family  interactions.  Strenuous  efforts  are  made  during  the  interviews 
to  foster  clear  and  responsive  communication  from  one  family  member  to 
another  (e.g.,  avoidance  of  lengthy  monologues). 

3.  Coping  Skills.  At  times,  explicitly  educating  the  parents  or  juvenile 
concerning  a  problem  area  is  undertaken.  Parents  ignorant  of  the  rudiments 
of  child  rearing  techniques  might  he  instructed  in  the  method  of  Patterson 
and  Guillon  (1968).  Juveniles  might  be  provided  with  sex  education  where  it 
is  obvious  that  their  misconceptions  might  have  serious  consequences  for 
them.  The  mutual  idiosyncrasies  of  people  might  he  highlighted  with  emphasis 
that  avoidance  of  confrontation  may  be  more  easily  accomplished  than  change 
of  the  idiosyncrasies. 

4.  Community  Involvement.  The  program  functions  as  a  "service  broker" 
in  making  maximum  use  of  existing  community  support  systems.  A  thorough 
survey  of  existing  community  resources  was  made  and  each  resource  was 
analyzed  in  terms  of  its  appropriateness  for  referral.  Where  no  resource 
existed  for  a  given  need,  an  attempt  was  made  to  create  the  resource.  For 
example,  the  Program  created  a  Big  Brother/Big  Sister  group  of  college 
student  volunteers  to  aid  in  providing  service  to  boys  and  girls  in  need  of 
an  appropriate  role  model.  In  addition,  all  counselors  work  closely  with  school 
personnel  in  the  development  of  potential  modes  of  environmental  change. 

j 

EVALUATION    DESIGN 

From  the  outset  it  was  recognized  that  only  a  sophisticated  and  stringent 
evaluation  of  the  program  could  advance  knowledge  in  the  field  of  delinquency 
diversion.  It  was  decided  that  a  randomized  control  group  design,  with  pre- 
and  post -measures,  was  both  feasible  and  appropriate.  Data  from  the  police, 
parents,  juveniles  and  staff,  in  addition  to  recidivism  measures,  are  routinely 
collected. 

The  evaluation  procedures  take  the  following  form:  (1)  the  referring  officer 
supplies  a  minimal  amount  of  background  information  on  the  case  and 
assesses  the  probability  that  the  juvenile  will  have  subsequent  police  contact; 
(2)  the  staff  consults  a  random  number  table  which  assigns  a  minimum  of 
twenty  percent  of  the  cases  to  a  no-treatment  control  group  and  eighty  per- 
cent to  treatment — the  proportion  to  control  goes  up  if  the  number  of  referrals 
exceeds  staff  capability,  but  the  procedure  of  randomized  assignment  con- 
tinues; (3)  at  the  first  interview,  a  structured  assessment  of  the  family's 
problem  areas  is  undertaken  and  various  information  release  forms  are 
signed;  (4)  at  the  conclusion  of  service,  an  evaluation  form  is  given  to  the 
juvenile  and  parents  and  one  is  completed  by  the  staff  member;  measures  of 
problem  improvement  and  attitude  change  are  sought;  (5)  six  months  after 
referral  a  follow-up  telephone  evaluation  is  used  with  families  of  both  the 
treatment  and  control  groups ;  a  record  check  is  made  of  juveniles  and 
school  records  are  checked  for  truancy  and  disciplinary  problems;  (6)  a 
similar  follow-up  using  both  evaluation  forms  and  record  checks  is  performed 
one  year  after  referral;  (7)  police  attitudes  toward  the  project  are  assessed 
by  means  of  a  periodically  administered  questionnaire. 

PRELIMINARY   RESULTS 

Data  are  available  from  the  evaluation  form  distributed  to  juveniles  and 
their  parents  at  the  time  of  their  termination  from  the  program.  Between 
October  1,  1973  and  January  31,  1974,  83  cases  had  been  terminated  with 
the  youths  ranging  in  age  from  6  to  17.  Both  the  parents  and  juveniles  were 
iisked  'Has  the  problem  which  led  to  your  referral  changed  since  you  began 
the    program?"    A    5-point    rating    scale,    ranging    from    "much    worse"     (1)    to 
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"much  improved"  (5)  was  supplied.  Both  parents  and  juveniles  had  a  mean 
score  of  4.5,  midway  between  "somewhat  improved"  and  "much  improved." 

To  the  question  "Would  you  recommend  this  program  to  other  parents  in  a 
similar  situation?",  100  percent  of  the  parents  responded  "Yes."  When  asked 
"Would  you  recommend  this  program  to  a  friend  in  a  similar  situation?", 
93  percent  of  the  juveniles  also  answered  affirmatively. 

A  large  majority  of  both  parents  and  juveniles  reported  that  progress  had 
been  made  in  their  communicating  better  as  a  family,  in  changing  each  other's 
behavior  by  making  agreements,  in  dealing  with  everyday  problems,  in  han- 
dling serious  problems  in  the  parent-child  relationship,  and  in  improving 
the  juveniles'  relationships  outside  the  family. 

Some  anecdotal  evidence  of  program  impact  can  be  gleaned  from  the  spon- 
taneous comments  about  the  program  written  on  the  evaluation  forms.  One 
youth  wrote :  "I  liked  the  way  I  could  talk  so  easily  with  the  two  of  you. 
l  feel  that  if  it  hadn't  been  for  you  I  would  have  kept  silent  and  all  of  my 
problems  would  never  be  solved."  Another  remarked:  "The  only  part,  that 
I  personally  dislike  is  having  to  expire  my  relationship  with  Cathy  Brody 
(a  staff  counselor).  I  have  had  a  very  rewarding  time  and  I  have  benefited 
very  much."  Testimonials  from  parents  were  equally  positive :  "At  this  trying 
time,  it  was  a  comfort  to  me  to  have  a  confidential  and  constructively  critical 
individual  to  talk  to."  Another  parent  commented :  "I  feel  the  program  was 
responsible  for  a  better  communication  between  us  and  our  son  and  also 
helped  our  son  to  evaluate  some  of  his  actions  and  what  he  wanted  out  of 
life.  I  am  very  thankful  the  program  was  available." 

ETHICAL    ISSUES 

One  cannot  mount  an  intervention  program  on  the  border  of  mental  health 
and  criminal  justice  without  confronting  numerous  ethical  quandries.  The  staff 
of  the  Youth  Service  Program  has  spent  a  great  deal  of  time  working 
through  such  issues  and  formulating  explicit  positions.  The  most  relevant 
concepts  are : 

(1)  Voluntary  nature  of  the  Program.  While  the  decision  to  refer  is  made 
solely  by  the  police,  once  referral  has  been  made  to  the  Program,  the  police 
agree  to  forego  further  processing,  even  if  the  family  declines  the  referral  or 
drops  out  of  treatment.  This  is  in  keeping  with  the  recommendation  of  the 
National  Commission  on  Criminal  Justice  Goals  and  Standards  (1973)  that 
"youths  should  not  be  forced  to  choose  between  bureau  referral  and  further 
justice  system  processing." 

This  issue  has  been  easier  to  resolve  among  the  personnel  of  the  Program 
than  in  the  larger  context  that  includes  the  police.  The  orientation  of  many 
police  officers  has  been  clearly  in  a  more  coercive  direction  and  it  was  not 
easy  for  them  to  accept  the  voluntary  arrangement.  Discussion  of  the  wisdom 
of  the  arrangement  has  recurred  at  several  of  our  regular  meetings  with 
juvenile  officers,  and,  it  seems  certain,  will  recur  in  the  future. 

While  the  decision  has  been  fully  accepted  that  there  will  be  no  further 
police  action  if  service  is  declined,  one  obviously  cannot  control  every  phrasing, 
intonation,  or  other  form  of  implied  coercion  in  the  structuring  of  the  police 
officers  who  make  the  referrals.  Each  Program  staff  counselor,  therefore,  points 
out  the  voluntary  nature  of  the  program  during  the  initial  interview. 

(2)  Provision  of  a  control  group.  Denying  a  proven  service  to  some  indi- 
viduals solely  for  the  "sake  of  science"  is  a  practice  which  society  has 
recently  and  justly  begun  to  question.  In  the  field  trials  for  the  Salk 
poliomyelitis  vaccine,  for  example,  the  one  million  children  used  as  controls 
and  not  given  the  vaccine  had  triple  the  rate  of  paralytic  polio  as  the 
vaccinated  children,  and  all  the  cases  of  fatal  polio  occurred  among  the 
controls   (Meier,  1957). 

When  one  does  not  have  substantial  reason  to  believe  that  a  service  is 
actually  beneficial,  society  is  rightly  more  tolerant  of  controlled  experimenta- 
tion. Indeed,  it  is  becoming  increasingly  accepted  and  even  legislated  that 
those  who  would  offer  the  public  a  supposed  boon  are  obligated  to  verify 
empirically  the  beneficial  nature  of  their  service.  It  is  this  mandate  for 
accountability  to  both  consumers  and  funding  sources  which  motivates  the 
present  evaluation. 

It  is  clear  that  the  beneficial  effects  of  youth  service  bureaus  or  programs 
are  far  from  established.  Moreover,  the  consequences  of  the  failure  to  provide 
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service  would,  at  worst,  be  far  less  catastrophic  than  in  the  case  of  experi- 
mentation on  physical  diseases  (e.g.,  the  polio  experiment).  Finally  and 
most  Importantly,  it  was  clear  to  us  from  the  pilot  project  that  we 'would 
not  be  able  to  service  all  police  referrals  because  of  our  relatively  small 
staff.  This  latter  restriction  means  that  placing  some  cases  into  a  control 
group  at  the  time  of  referral  results  in  no  less  total  service  being  provided 
than  if  we  stopped  accepting  referrals  when  our  service  capacity  was  reached. 

While  no  service  is  rendered  by  our  staff  to  those  in  the  control  group, 
the  police  officers  are,  of  course,  free  to  provide  whatever  service  or  referral 
they  would  have  provided  to  these  juveniles  were  the  Youth  Service  Program 
not  in  existence. 

On  the  basis  of  staff  size  and  expected  referral  numbers,  we  established 
that  80%  of  referred  families  would  be  assigned  to  treatment  group  and 
20%  to  control  group.  Assignment  is  accomplished  by  a  table  of  random 
numbers.  If,  moreover,  referral  numbers  exceed  expectations  sufficiently,  the 
random  assignment  table  has  provision  to  allow  increase  in  the  proportionate 
assignment  to  control.  This  procedure  results  in  no  increased  deprivation 
since  we  are  assigning  to  control  approximately  that  percentage  of  referrals 
that  exceeds  staff's  capacity  to  service.  And  we  have  in  the  process  accom- 
plished the  substantial  advantage  of  allowing  for  a  systematic  and  experi- 
mental analysis  of  the  effects  of  the  Program. 

(3)  Avoidance  of  "labeling."  A  recurrent  sociological  criticism  of  programs 
aimed  at  the  prevention  or  treatment  of  juvenile  delinquency  has  been  that 
such  programs  may  label  nondelinquent  youths  as  delinquents.  This  label 
may  become  internalized,  with  the  result  that  "agencies  of  social  control 
may  exacerbate  or  perpetuate  the  very  problems  they  seek  to  ameliorate" 
(Lemert.  1971.  p.  13).  While  there  has  been  much  recent  critique  of  labeling 
theory  (Davis.  1972)  and  some  data  to  suggest  that  its  effects  may  not  be 
as  severe  as  had  been  feared  (Berleman,  Seaberg  and  Steinburn,  1972),  the 
staff  of  the  YSP  has  been  extremely  sensitive  to  the  issue  of  labeling.  The 
voluntary  nature  of  the  program  is  stressed  to  the  youth  and  his  parents, 
as  is  the  fact  that  the  staff  are  not  police  agents.  Great  care  is  taken  to 
avoid  substituting  the  label  "sick"  for  the  label  "bad."  When  it  is  clear  that 
the  locus  of  the  problem  resides  in  the  parents  rather  than  in  the  juvenile, 
the  intervention  effort  is  focused  on  the  parents,  and  the  youth  may  not  be 
seen  at  all  (beyond  the  initial  interview)  except  as  a  last  resort  to  help 
him  or  her  cope  with  an  impossible  family  situation.  The  short-term  nature 
of  the  program  (4-8  weeks)  also  inhibits  labeling  and  dependency. 

Lemert  (1971)  notes  that  programs  of  juvenile  diversion  have  most  often 
failed  for  two  reasons:  (1)  alienating  police  officers,  who  are  led  to  believe 
that  the  program  is  usurping  their  authority,  and  (2)  alienating  the  com- 
munity, which  is  led  to  believe  that  the  program  is  "soft"  on  delinquents. 
Bearing  this  warning  in  mind,  we  have  made  strenuous  efforts  to  maintain 
good  relations  with  all  levels  of  the  police  and  community.  Police  officers 
are  given  immediate  feedback  on  every  case  they  refer  and  kept  up  to  date 
on  the  progress  of  the  Program  (within  the  limits  set  by  confidentiality). 
A  prestigious  community  Board  of  Directors  has  been  of  considerable  help 
in  forming  policy  and  overseeing  the  Program.1  Publicity  concerning  the  pro- 
gram in  local  newspapers  as  well  as  the  Los  Angeles  Times,  in  addition  to  a 
local  half-hour  television  program  on  the  Project,  has  been  abundant  and 
very  favorable. 

CONCLUSIONS 

Preliminary  data  indicate  that  the  Youth  Service  Program  may  be  a  fruitful 
approach  to  the  prevention  of  delinquency.  We  are  painfully  cognizant  that 
many  in  the  past  have  had  their  hopes  for  delinquency  prevention  shattered 
by  the  findings  of  controlled  experimentation,  and  we  await  further  data 
with  guarded  optimism. 


1  The  Board  includes  Captain  Robert  Oreen  of  the  Costa  Mesa  (California)  I'olice 
Department,  Captain  Harold  Mays  of  the  Huntington  Beach  (California)  Tolice  Depart- 
ment, Mr.  Arthur  MeKenzie,  former  Chief  of  Police  and  City  Manager  for  the  City  of 
Costa  Mesa,  and  Rev.  Thomas  W.  Overton,  Senior  Minister  of  the  First  Christian  Church, 
Huntington  Beach. 
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Dangerousness  and  Civil  Commitment 

I  wish  to  briefly  address  myself  to  one  issue  which  I  believe  is  central 
to  the  concerns  of  this  committee.  That  issue  is  the  prediction  of  dan- 
gerousness to  others — one  of  the  three  criteria  for  commitment  under  the 
Lanterman-Petris-Short  Act.  About  50,000  people  in  the  United  States  are 
involuntarily    committed   to   state  institutions   every  year  on   the  basis  of  a 
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prediction  that  they  are  dangerous,3  and  yet  the  President  of  the  National 
Council  on  Crime  and  Delinquency  recently  called  the  identification  of 
dangerous    persons    "the    greatest     unresolved    problem    the    criminal    justice 

system    faces."  ' 

THE   DEFINITION   OF   DANGEROUSNESS 

Before  dangerousness  can  be  predicted,  it  must  first  be  defined.  However. 
no  agreement  exists  among  either  legal  or  mental  health  professionals  as 
to  the  definition  of  a  dangerous  act.  Some  define  it  to  include  only  injury  or 
death  to  persons,"  while  others  include  the  destruction  of  property.'  Violent 
thought*  are  considered  dangerous  by  some.'  In  the  District  of  Columbia, 
dangerousness  is  defined  in  terms  of  acts  "which  result  in  harm  to  others, 
or  cause  trouble  or  inconvenience  to  others."'  A  federal  court  once  ruled 
that  writing  a  bad  check  was  a  sufficiently  dangerous  behavior  to  justify 
commitment.1  California  conveniently  avoids  taking  a  position  on  dangerousness 
by  leaving  the  term  completely  undefined. 

THE  PREDICTION   OF  DANGEROUSNESS 

Despite  the  lack  of  agreement  on  the  definition  of  dangerousness,  at  least 
17  states  include  it  as  part  of  their  civil  commitment  criteria."  The  assump- 
tion is  that  psychiatrists  and  psychologists  can  predict  who  will  be  dangerous 
and  who  will  not  be.  The  final  judgement  is  often  made  by  a  court,  but  in 
about  90%  of  the  cases,  the  court  merely  rubberstamps  the  psychiatrist's  or 
psychologist's  opinion,' 

Fortunately,  several  major  research  projects  which  test  the  ability  of  mental 
health  professionals  to  forecast  dangerousness  have  been  published  in  the  last 
few  years.  Unfortunately,  their  results  are  uniformly  depresing.  The  problem 
is  that  in  order  to  isolate  the  small  group  of  individuals  who  will  commit  a 
dangerous  act,  it  is  necessary  to  greatly  overpredict  dangerousness,  and  to 
isolated  a  large  number  of  people — people  who,  in  fact,  will  not  commit  a 
dangerous  act. 

.Most  of  this  research  has  been  done  in  our  own  state.  In  one  study,10  the 
California  Department  of  Corrections  developed  a  "violence  prediction  scale" 
to  predict  which  offenders  would  violate  parole  by  committing  violence.  In 
the  most  violent  group  identified,  14%  later  committed  a  violent  act.  Thus, 
86%  of  the  people  predicted  to  be  violent  were,  in  fact,  not  dangerous. 

In  a  second  study,11  the  Department  of  Corrections  classified  parolees  as 
to  their  dangerousness  on  the  basis  of  their  case  histories  and  psychiatric 
predictions.  Of  over  1,600  people  identified  as  potentially  aggressive,  only  5 
committed  a  violent  crime  during  a  one-year  follow-up.  In  other  words, 
dangerousness  was  overpredicted  in  more  than  99%   «>f  the  cases. 

A  third  study13  reported  last  year,  on  over  4.000  California  Youth  Authority 
wards,  using  extensive  case  histories,  psychiatric  evaluations  and  phychologi- 
cal  testing,  was  unable  to  discover  any  predictor  of  violence  which  would 
do  better  than  being  wrong  in  19  out  of  every  20  predictions — 95%   inaccurate. 

Data  from  other  states  points  to  the  same  results.  In  the  1966  Bavtrom 
decision,  the  U.S.  Supreme  Court  ruled  that  New  York  could  not  keep  offenders 
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in  a  prison  mental  hospital  after  their  sentence  had  expired,  at  least  not 
without  a  new  trial.  This  decision  resulted  in  almost  1,000  persons — who  had 
been  predicted  to  he  "the  most  dangerous  mental  patients  in  the  state"  of 
New  York — being  transferred  to  civil  mental  hospitals  or  released  into  the 
community.  The  civil  hospitals,  believing  in  the  predictions  that  these  patients 
were  dangerous,  prepared  for  the  worst.  Secure  wards  were  set  up  and  judo 
training  was  given  to  the  staff.  But  for  naught.  In  four  years  after  the  court 
decision,  only  20%  of  the  Baxtrom  patients  were  ever  involved  in  any 
assault  in  the  hospital  or  community  :  during  a  two  and  a  half  year  follow-up 
of  those  patients  who  had  been  released  into  the  community  less  than  1% 
were  convicted  of  a  violent  felony.18  Thus,  depending  on  your  criteria,  between 
80  and  99%  of  these  supposedly  dangerous  mental  patients  were,  in  fact,  safe. 

The  only  conclusion  one  can  draw  from  this  growing  body  of  research  is 
that  psychiatrists  and  psychologists  are  highly  inaccurate  predictors  of 
dangerousness.  For  every  correct  prediction  of  dangerousness  by  mental  health 
professionals,  there  arc  many  incorrect  ones.  When  in  doubt,  psychiatrists 
and  psychologists  will  "play  it  safe"  and  commit  a  great  number  of  people 
when  only  a  very  few  need  to  be  isolated.  If,  in  the  criminal  law  we  say  that 
it  is  better  to  let  ten  guilty  men  go  free  than  one  dangerous  man  go  free? 

Enforced  treatment  based  on  a  prediction  of  dangerousness  is  permitted  for 
only  one  group  in  our  society — the  mentally  ill.  The  reason  we  restrict  predic- 
tions of  dangerousness  to  the  mentally  ill  is  due  to  the  widespread  belief 
that  the  psychologically  disturbed  are  more  violence-prone  than  the  rest  of  us. 

If  I  may  turn  again  to  the  research  literature,  howrever,  it  is  clear  that 
this  is  not  the  case.  After  reviewing  the  results  of  dozens  of  studies  on 
violence  and  mental  illness,  the  Committee  on  Violence  of  the  Stanford 
Psychiatry  Department  recently  concluded  that  "an  individual  with  a  label 
of  mental  illness  is  quite  capable  of  committing  any  act  of  violence  known 
to  man,  but  probably  does  not  do  so  with  any  greater  frequency  than  his 
neighbor  in  the  general  population."  M 

PREVENTIVE   DETENTION 

Coercively  intervening  in  the  life  of  any  citizen  who  has  not  been  con- 
victed of  a  crime,  on  the  grounds  that  someone  thinks  he  will  be  dangerous, 
is  a  form  of  preventive  detention.  As  such,  it.  may  well  be  unconstitutional.^ 
This  was  the  conclusion  last  year  of  Pennsylvania's  Task  Force  studying 
revisions  of  its  mental  health  laws.  That  state's  Task  Force  concluded  that 
'since  the  capacity  to  predict  dangerous  conduct  is  no  greater  in  the  case  of 
mentally  ill  persons  than  others,  preventive  detention  is  no  more  justified 
in  the  case  of  mental  illness  than  elsewhere."  16  Likewise,  one  cannot  argue 
for  the  preventive  detention  of  the  mentally  ill  on  the  grounds  that  they  can 
be  helped  by  psychiatric  treatment,  since  no  psychiatric  treatment  has  ever 
been  shown  to  have  any  effect  on  reducing  violent  behavior.17 

RECOMMENDATIONS 

In  light  of  the  research  that  I've  discussed,  I  would  make  several  recom- 
mendations to  this  committee. 

1.  Do  not  expand  the  criteria  for  civil  commitment  beyond  those  currently 
in  effect.  The  criteria,  I  believe,  are  too  broad  already.  While  I  do  not  question 
the  motives  of  those  who  seek  to  impose  treatment  on  others  against  their 
wills,  I  believe  that  their  ability  to  predcit  those  in  need  of  treatment,  and 
their  ability   to  provide  treatment  to  unmotivated  people  even  if  they  could 


13  Steadman,  H.  op.  cit.  See  also  Kozol,  H.,  Boucher,  R.  and  Garofalo,  R.  The  diag- 
nosis and  treatment  of  dangerousness.  Crime  and  Delinquency,  1972,  18,  371-392  ;  Mona- 
han,  J.  Dangerous  offenders  :  a  critique  of  Kozo),  et  al.  Crime  and  Delinquency,  1973, 
19,  418^20. 

14  Gulevich,  G.  and  Bourne,  P.  Mental  Illness  and  Violence.  In  D.  Daniels,  M.  Gllula, 
And  F.  Ochberg,  Violence  and  the  Struggle  for  Existence.  Boston  :  Little,  Brown,  1970, 
309-326,  p.  323. 

15  Dershowitz,  A.  On  preventive  detention.  New  York  Review  of  Books,  March  13,  1969, 
p.  22. 

16  Commonwealth  of  Pennsylvania,  Task  Force  in  Commitment  Procedures.  Mental 
Health-Mental  Retardation  Act.  Department  of  Public  Welfare,  1972. 

17  Gels,  G.  and  Monahan,  J.  The  social  ecology  of  violence.  In  T.  Lickona  (Ed.) 
Man  and  Morality.  New  York  :  Holt,  Rinehart  and  Winston,  in  press. 
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predict  who  needed  it,  are  largely  non-existent.  Any  good  which  would  come 
of  expanding  the  criteria — in  terms  of  getting  help  to  more  people  who  need 
it — in  my  opinion,  is  more  than  outweighed  hy  the  evil  of  unjustly  interfering 
in  the  lives  of  a  great  many  citizens  who  would  he  hetter  off  if  left  alone. 

2.  If,  despite  the  research  on  the  inaccuracy  of  predictions  of  dangerousness 
the  state  of  California  decides  to  continue  to  commit  citizens  on  the  basis  of 
alleged  dangerousness,  the  least,  the  state  could  do  is  define  what  it  means 
by  the  word  "dangerous"  1  realize  that  this  term  was  left  undefined  to  avoid 
a  conflict  between  mental  health  officials,  who  wanted  it  as  vague  as  possible, 
and  civil  libertarians,  who  wanted  a  narrow  definition.  But  the  problem  will 
not  go  away  because  we  ignore  it. 

3.  Whatever  criteria  for  civil  commitment  are  adopted,  it  is  incumbent  on 
the  state  to  insure  that  those  criteria  are  not  ignored  by  mental  health  pro- 
fessionals. The  ENKI  Research  Institute's  evaluation  of  the  Lanterman-Petris- 
Short  Act  showed  that  the  Act  was  being  grossly  subverted  in  some  areas  of 
the  state.  In  Sacramento,  for  example,  52%  of  the  persons  involuntarily 
committed  after  L-P-S  went  into  effect  were  committed  for  reasons  other  than 
dangerous  to  self,  others,  or  gravely  disabled — the  only  criteria  permitted  by 
the  Act.  The  report  comments  that  this  finding  "reflects  that  admitting 
physicians  were  not  adhering  to  the  legislation,  and  were  admitting  some 
patients  on  the  physicians'  clinical  judgments  that  a  patient  needed  treat- 
ment." 18  How  is  it  that  some  mental  health  professionals  can  take  the  law 
into  their  own  hands  and  commit  whomever  they  please  despite  the  clear 
intention  of  the  Legislature? 

4.  Given  the  conclusions  that  I  have  reached  concerning  the  prediction  of 
dangerousness  and  the  fact  that  the  mentally  ill  are  no  more  violent  than 
anyone  else,  I  believe  that  the  entire  notion  of  preventive  detention  with 
regard  to  the  mentally  ill  must  be  rethought.  I  recommend  the  creation  of  a 
Task  Force  on  Preventive  Detention,  composed  of  legal  and  mental  health 
professionals,  to  consider  both  the  social  and  constitutional  issues  involved 
in  intervening  in  the  life  of  a  citizen  who  has  not  committed  a  criminal  act. 

5.  This  committee  should  recommend  the  creation  of  a  Mental  Health — 
Criminal  Justice  Research  Institute  to  coordinate  research  aimed  at  providing 
solutions  to  those  problems  which  lie  on  the  border  of  the  mental  health  and 
criminal  justice  systems.  We  must  move  beyond  the  point  of  lamenting  the 
'criminalization"  19  of  mentally  disordered  behavior,  as  if  the  solution  to  the 
problem  of  mentally  disturbed  offenders  lay  in  keeping  more  people  in  mental 
hospitals.  The  latest  ENKI  study  showed  that  the  mental  health  system  is 
no  more  successful  at  changing  the  behavior  of  mentally  disordered  offenders 
than  is  the  criminal  justice  system.20  What  is  needed  is  research  to  design 
psychologically  meaningful  programs  for  convicted  offenders  in  jails  and 
prisons,  and  research  to  find  viable  and  voluntary  alternatives  to  both  jails 
and  hospitals  for  those  individuals  who  have  committed  no  crime  but  being 
"different." 

I  would  sincerely  ask  this  committee  to  listen  carefully  to  my  colleagues 
who  genuinely  believe  in  their  own  ability  to  predict  and  treat  dangerousness, 
and  who  wish  to  be  given  a  freer  hand  to  help  those  whom  they  believe  need 
help.  At  the  same  time,  I  would  ask  the  committee  to  remember  the  admoni- 
tion of  Justice  Brandeis  almost  50  years  ago  : 

"Experience  should  teach  us  to  be  most  on  our  guard  to  protect  liberty 
when  the  government's  purposes  are  beneficient.  Men  born  to  freedom  are 
naturally  alert  to  repel  invasion  of  their  liberty  by  evil-minded  rulers.  The 
greatest  dangers  to  liberty  lurk  in  insidious  encroachment  by  men  of  zeal, 
well-meaning  but  without  understanding." 


«ENKI  Research  Institute.  A  Study  of  California's  New  Mental  Health  Law  (1969- 
1971),  1972,  p.  116. 

19  Abrainson.  M.  The  criminalization  of  mentally  disordered  behavior.  Hospital  and 
Community  Psychiatry,  1972,  23,  101-105.  See  also  Monahan,  J.  The  psychiatrlzation  of 
criminal  behavior.  Hospital  and  Community  Psychiatry,  1973,  2k,  105-107. 

20  ENKI  Research  Institute.  The  burden  of  the  mentally  disordered  on  law  enforce- 
ment. July,  1973,  p.  4. 
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Open  Forum  :  The  Psych  iatrization  of  Criminal  Behavior — A  Reply 

(By  John  Monahan,  Ph.D.*) 

Editor's  Note :  The  Open  Forum  section  will  appear  in  most  issues  of 
Hospital  &  Community  Psychiatry  throughout  the  year,  depending  on  available 
material.  It  is  intended  to  present  ideas  and  opinions,  as  opposed  to  reports 
of  programs  or  studies.  For  the  most  part  the  articles  will  be  brief,  and,  we 
hope,  provocative.  Some  will  be  serious,  others  satirical.  We  invite  your 
comments  as  well  as  your  contributions. 

In  a  thoughtful  paper  in  the  April  1972  issue  of  this  journal,  Dr.  Marc 
Abramson  discussed  California's  1969  Lanterman-Petris-Short  Act  (LPS), 
which,  among  other  things,  made  the  criteria  for  involuntary  civil  commitment 
more  stringent.  While  acknowledging  some  beneficial  aspects  of  the  legislation, 
Abramson  argued  that  it  has  one  side-effect,  which  he  called  "the  criminaliza- 
tion of  mentally  disordered  behavior,"  that  has  made  the  law's  over-all 
impact  negative.1 

In  reply  to  Abramson's  arguments,  I  advance  the  position  that  rather  than 
going  too  far  in  restricting  the  power  of  mental  health  professionals  in  civil 
commitments.  LPS  has  not  gone  far  enough. 

Abramson's  arguments  proceed  in  three  stages : 

First,  there  may  be  a  limit  to  society's  tolerance  for  deviance. 

Second,  if  certain  types  of  deviants  (namely,  "mentally  disordered"  of- 
fenders) can  no  longer  be  processed  through  the  mental  health  system  of 
social  control  because  of  laws  like  LPS,  community  presssure  will  force  them 
into  the  criminal  justice  system. 

Third,  as  a  rule,  these  mentally  disordered  offenders  would  be  better  off  in 
the  mental  health  system  (mental  hospitals)  than  in  the  criminal  justice 
system  (jails  and  prisons),  because  commitment  as  a  mental  patient  carries 
less  stigmatization  and  more  chance  for  treatment  than  does  conviction  as  a 
criminal. 

I  believe  that  Abramson's  first  two  points  are  subject  to  severe  qualification 
in  a  democratic  society,  and  that  his  third  point  is  false.  In  the  interests  of 
smoothness,  let  me  take  up  the  third  point  first. 

The  mentally  abnormal  offender  is  a  source  of  irritation  for  both  the  crimi- 
nal justice  and  mental  health  systems.  The  assumption  of  free  will  upon 
which  criminal  law  is  built  seems  somehow  inappropriate  when  that  system 
is  dealing  with  psychologically  abnormal  persons,  and  mental  health  profes- 
sionals are  much  more  comfortable  handling  neurotic  parents  than  their 
"acting-out"  delinquent  children.  Yet  the  mentally  abnormal  offender,  by 
definition,  qualifies  for  entrance  into  both  systems,  and  each  system  asserts 
priority  for  controlling  and  correcting  him.  A  paradigm  clash  occurs,  to  which 
the  traditionally  acrimonious  relations  betwen  law  and  psychiatry  bear 
witness. 

Abramson  believes  that  where  the  mental  health  and  criminal  justice 
paradigms  overlap,  priority  should  be  given  to  the  mental  health  system, 
because  it  is  in  the  individual's  best  interests  to  be  in  a  hospital  rather  than 
a  jail.  Yet  the  two  reasons  given  for  this  alleged  superiority  of  mental  hos- 
pitals over  jails — the  increased  treatment  opportunity  and  decreased  stigmati- 
zation with  hospitals — are  open  to  grave  doubt. 

Despite  frequent  dateless  assertions  to  the  contrary,  we  do  not  now  have 
an  effective  way  of  treating  antisocial  behavior.  The  enduring  effects  of  any 
form  of  treatment  are  exceedingly  difficult  to  document.  The  vast  majority  of 
research  on  behavior  change  has  used  voluntary,  motivated,  and  middle- 
class  patients.  To  extrapolate  from  these  weak  findings  to  the  involuntary 
treatment  of  unmotivated  individuals  with  serious  behavior  problems  is 
impossible.  While  certain  psychotropic  medications  may  alleviate  psychotic 
states,  this  fact  has  no  bearing  on  whether  a  hospital  or  a  jail  is  the  preferred 

*  Dr.  Monahan  Is  assistant  professor  of  social  ecology  at  the  University  of  California, 
Irvine.  He  wrote  this  paper  while  he  was  a  psychology  Intern  in  the  courts  and  correc- 
tions unit  of  the  San  Mateo  County  Department  of  Public  Health  and  Welfare  in  Red- 
wood City,  California,  and,  in  his  words,  "an  amiable  coworker"  of  Dr.  Abramson,  whose 
paper  he  discusses. 

1 M.  F.  Abramson,  "The  Criminalization  of  Mentally  Disordered  Behavior :  Possible 
Side-Effect  of  a  New  Mental  Health  Law,"  Hospital  &  Community  Psychiatry,  Vol.  23, 
April  1972,  pp.  101-105. 


O  -  74  -   19 


7088 

disposition  for  a  mentally  abnormal  offender,  since  medication  could  be  made 
equally  available  in  both  situations. 

As  for  stigmatization,  all  available  evidence  indicates  that  the  stigmatiza- 
tion  acquired  by  residence  in  a  mental  hospital  is  at  least  as  severe  as  that 
attached  to  a  criminal  record.  This  finding  applies  to  self-perception,2  inter- 
personal relations,3  and  societal  acceptance.* 

Given  the  conclusions  that  hospitalization  offers  no  increased  oportunity  for 
treatment  and  no  refuge  from  stigmatization,  it  is  my  preference  that  men- 
tally abnormal  offenders  be  processed  through  the  criminal  justice  system. 
While  both  systems  are  likely  to  be  equally  ineffective  in  inducing  desired 
changes  in  behavior  and  while  both  share  equal  potential  for  damaging  label- 
ing, the  criminal  justice  system   has  one  important  advantage. 

This  advantage  has  been  called  "the  rule  of  law."  '  "the  principle  of 
legality,"0  and  "the  positive  side  of  the  criminal  law."7  It  is  what  qualifies 
the  first  two  points  of  Abramson's  argument  Briefly,  the  terms  refer  to  the 
proposition  that  behavior  that  society  wishes  to  prohibit  must  be  clearly 
and  legally  defined  before  it  occurs,  and  that  the  state  may  intervene  only 
after  a  citizen  has  been  legally  convicted  of  performing  the  prohibited  behavior. 

Society,  as  Abramson  says,  may  well  have  a  tolerance  level  for  deviance 
and  may  wish  to  shunt  deviants  into  the  criminal  justice  system  when  they 
can  no  longer  be  processed  as  freely  through  the  mental  health  system.  But 
the  criminal  justice  system  forces  society  to  confront  its  tolerance  level,  to 
think  out,  evaluate,  and  agree  upon  exactly  what  behaviors  are  so  deviant 
that  their  perpetrators  should  be  incarcerated.  By  holding  up  for  public 
debate  in  the  courts  and  the  legislature  such  issues  as  homesexuality,  prostitu- 
tion, abortion,  and  marijuana  use — all  of  which  have  mental  health  aspects — 
the  system  forces  society  to  come  face  to  face  with  its  norms  and  values. 

All  the  advantages  associated  with  open  airing  of  issues  and  democratic 
problem-Solving  are  lost  when  the  designation  of  deviance  is  made  behind 
consultation-room  doors  by  unelected  mental  health  personnel  who  offer 
dubious  diagnosis  of  "need  for  hospitalization."  Gone  too  are  many  of  the 
careful  protections  of  individual  rights  that  the  criminal  justice  system 
affords  the  defendant  but  that  the  mental  health  system  considers  unnecessary. 

It  can  be  argued  that  the  rule  of  law  is  more  apparent  than  real,  that  so 
much  sub  rosa  discretion  is  being  exercised  at  every  stage  of  the  judicial 
process  that  considerations  of  legality  are  essentially  meaningless.  As  long 
as  discretion  must  be  exercised,  so  the  argument  goes,  better  that  it  be 
exercised  by  mental  health  professionals,  with  their  superior  training  and 
abilities,  than  by  the  great  unwashed. 

It  is  true  that  the  amount  of  discretion  exercised  in  the  legal  system  is 
enormous.  When  the  discretion  used  by  the  police  in  deciding  whether  to  make 
an  arrest  and  the  prosecutor  in  whether  to  press  charges  is  added  to  the 
discretion  of  the  judge  in  determining  sentence  and  the  parole  board  in  releas- 
ing, it  would  seem  that  what  actually  happens  to  the  accused  depends  more 
upon  the  caprice  of  the  system  than  upon  any  concern  for  his  welfare.  Never- 
theless, the  excess  of  potentially  abusive  discretion  currently  existing  in  the 
legal  process  is  hardly  an  excuse  for  further  expanding  the  basis  of  discretion, 
unless  it  can  be  conclusively  demonstrated  that  judgment  exercised  by  mental 
health  professionals  is  somehow  "wiser"  than  that  of  police,  prosecutors, 
judges,  and  parole  boards.  Yet  research  on  one  of  the  most  important  and 
frequent  problems  addressed  to  psychiatrists  and  psychologists  by  the  criminal 
justice  system — the  prediction  of  dangerousness — suggests  that  this  increment 
in  wisdom  is  nowhere  to  be  found.8 

As  in  the  case  of  rival  scientific  theories,   the  current  paradigm  clash  be- 


2  Farina  et  al.,  "Mental  Illness  and  the  Impact  of  Believing  Others  Know  About  It,  ' 
Journal  of  Abnormal  Psychology,  Vol.  77,  February  1971,  pp.  1-6. 

3  A.  Farina,  C.  H.  Holland,  and  K.  Ring,  "The  Role  of  Stigma  and  Set  in  Interpersonal 
Interaction,"  Journal  of  Abnormal  Psychology,  Vol.  71,  December  1966,  pp.  421-428. 

*B.  Ennis,  "Civil  Liberties  and  Mental  Illness,"  Criminal  Law  Bulletin,  Vol.  7,  March 
1971,  pp.  101-127. 

5  T.  Szasz,  Law,  Liberty,  and  Psychiatry,  Macmillan,  New  York  City,  1963. 

« J.  Hall,  General  Principles  of  Criminal  Law,  Bobbs-Merrill,  Indianapolis,  Indiana, 
1960. 

7  S.  Kadish,  "The  Decline  of  Innocence,"  Cambridge  Law  Journal,  Vol.  26,  1968,  pp. 
273-290.  ,  .    , 

«A.  Dershowitz,  "The  Psychiatrist's  Power  in  Civil  Commitment,"  Psychology  Today, 
Vol.  2,  February  1971,  pp.  43-44. 
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tween  criminal  justice  and  mental  health  may  be  a  portent  of  true  progress, 
a  sign  that  revolutionary  advances  in  our  ways  of  conceptualizing  and 
responding  to  antisocial  behavior  are  in  the  offing.  Clearly  both  sytsems  are 
inadequate  for  the  tasks  they  have  set  themselves.  Both  are  in  great  need  of 
redefinition  and  overhaul. 

Ultimately  a  single  system  for  the  state  control  of  human  behavior  is 
enough.  While  this  system  could  incorporate  mental  health  concepts  much 
more  than  the  present  criminal  justice  system— such  concepts  as  easy  access 
to  voluntary  therapy,  medication,  and  training,  in  an  environment  conducive 
to  prosocial  behavior — the  system  must  be  basically  legal  rather  than  psycho- 
logical or  medical.  It  must  have  a  firm  commitment  to  the  rule  of  law  and 
due  process.  The  Lanterman-Petris-Short  Act  was  one  step  in  this  direction. 

I  do  not  doubt  that  on  a  purely  humane  level  mental  hospitals  may  be 
preferable  to  jails  in  many  jurisdictions.  Because  of  funding  discrepancies  or 
differences  in  staff  competence,  hospitals  that  offer  a  variety  of  treatments 
in  an  atmosphere  of  relative  respect  for  the  individual  may  exist  alongside 
jails  where  the  accused  and  the  convicted  alike  are  herded  together  in  an 
environment  seemingly  designed  to  destroy  whatever  remnants  of  human 
spirit  and  psyche  are  left. 

When  this  situation  exists,  the  mental  health  professional  may  feel  a  moral 
obligation  to  save  as  many  mentally  abnormal  offenders  as  possible  from  the 
brutalizing  effects  of  the  criminal  justice  system,  and  may  feel  frustrated 
when  laws  like  LPS  inhibit  him.  He  may  even  try  to  subvert  the  intent  of  the 
law,  as  is  suggested  by  Abramson's  data  that  findings  of  incompetence  to 
stand  trial  have  increased  since  the  inception  of  LPS. 

But  how  can  the  compassion  of  mental  health  personnel  be  limited  to  those 
who  are  mentally  abnormal?  If  the  effects  of  jail  or  prison  are  brutalizing, 
are  they  not  equally  so  for  the  "normal"  as  well  as  the  "abnormal"  offender? 
Can  genuine  concern  for  humane  treatment  be  restricted  to  those  susceptible 
to  diagnosis,  when  being  born  in  a  ghetto  is  more  criminogenic  than  being 
"mentally  ill?"  If  community  mental  health  personnel  are  to  remain  true 
to  their  stated  goals  of  adopting  a  population  perspective  and  a  preventive 
set,  they  would  do  well  to  redirect  their  energies  from  rescuing  a  relatively 
few  individuals  from  the  criminal  justice  system  to  improving  that  system 
until  it  at  least  reaches  a  level  of  psychological  neutrality  for  all  concerned. 


[From  the  Los  Angeles  Times,  Sun.,  Feb.  3,  1974] 

In  Defense  of  Civil  Liberty — Despite  Fear  of  Violence 

(By  John  Monahan1) 

Public  reaction  to  the  gristy  Santa  Cruz  murders  by  a  former  mental  patient 
has  set  off  a  flurry  of  legislative  activity  in  California. 

The  Legislature  is  considering  a  number  of  measures  which  would  make  it 
easier  to  get  people  into  mental  hospitals  and  harder  for  them  to  get  out. 
Such  measures  have  been  greeted  with  approval  by  many  psychiatrists  and 
psychologists  who  were  never  at  ease  with  the  civil  libertarian  bent  of 
California's  commitment  law — the  Lanterman  Petris-Short  Act  (LPS)  of  1969. 

This  act  changed  the  criteria  for  civil  commitment  from  n  vague  "need 
for  treatment"  to  a  demonstration  that  the  individual  is  dangerous  to  him- 
self and/or  others,  or  is  "gravely  disabled."  It  also  proviued  die  opportunity 
for  a  court  hearing  if  the  patient  were  involuntarily  hospitalized  for  more 
than  three  days  and  guaranteed  various  other  rights  to  the  patient,  such 
as  the  right  to  wear  his  own  clothes  and  to  see  visitors. 

The  1969  act  quickly  gained  a  national  reputation  as  the  "magna  carta" 
of  the  mentally  ill.  But  now  there  are  calls  for  its  overthrow. 

The  California  State  Employes  Assn.,  some  of  whose  members  have  jobs 
that  depend  on  a  certain  level  of  commitments  to  state  mental  hospitals,  is 
lobbying  heavily  for  a  return  to  the  days  of  easier  civil  commitments.  A 
task  force  composed  of  many  state  and  county  agencies  recently  recommended 
that  mental  hospital  doors  be  opened  to  certain  nondangerous  "public 
nuisances." 


1  Dr.  Monahan  Is  a  psychologist  In  the  Program  In  Social  Ecology  at  UC  Irvine.  He  Is 
the  editor  of  a  forthcoming  book  entitled  "Community  Mental  Health  &  the  Criminal 
Justice  System." 
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Both  the  State  Senate  and  Assembly  have  held  hearings  on  the  subject  and 
arc  expected  to  issue  their  reports  soon. 

But  before  we  tamper  with  our  civil  commitment  statutes — now  being  used 
as  a  model  by  many  other  states— it  might  be  wise  to  consider  some  recent 
research  on  the  ability  of  the  mental  health  professions  to  predict  who  will 
be  violent.  Easing  standards  for  entry  to  mental  hospitals  and  tightening 
criteria  Cor  exit  is  largely  based  on  the  assumption  that  psychiatrists  and 
psychologists  can  identify  the  violence-prone  among  us — and  should  be  given 
more  leeway  to  do  so. 

Three  massive  California  studies,  involving  thousands  of  subjects,  have  been 
released  recently.  In  one  study  a  "violence  prediction  scale"  was  developed 
by  the  Department  of  Corrections  to  aid  in  making  parole  decisions.  How- 
ever, only  14%  of  the  prisoners  classified  as  "potentially  violent"  committed 
a  violent  act  on  parole.  Eighty-six  per  cent  did  not. 

The  second  study  classified  more  than  1,600  prisoners  as  potentially  violent. 
But  in  their  first  year  of  freedom,  only  five  committed  violent  acts. 

Finally,  the  California  Youth  Authority  gave  more  than  4,000  of  its  wards 
extensive  psychiatric  and  psychological  examinations  to  determine  their 
dangerousness.  For  every  20  people  diagnosed  as  dangerous,  there  were  19 
errors. 

The  fact,  then,  is  that  for  every  correct  psychiatric  prediction  of  dan- 
gerousness there  are  numerous  incorect  ones.  Psychiatrists  and  psychologists 
seem  overwhelmingly  prone  to  one  type  of  error — overprediction. 

This  is  not  difficult  to  understand.  Consider  the  consequences  to  a  psy- 
chiatrist who  overpredicts  dangerousness  compared  with  the  consequences 
Should  he  err  in  the  opposite  direction — underprediction. 

Overpredicting  dangerousness  leads  to  citizens  being  unnecessarily  confined 
in  a  mental  hospital  or  prison.  While  this  is  an  unfortunate  and  unjust  situa- 
tion, it  is  not  one  likely  to  have  many  ramifications  for  the  psychiatrist. 
But  the  mental  health  professional  who  underpredicts  dangerousness — who 
predicts  that  someone  is  not  violent  and  then  the  person  commits  a  violent 
act — is  subject  to  severe  unpleasantness. 

He  may  be  informed  of  the  act's  occurrence  in  the  headlines,  as  were  the 
psychiatrists  who  recommended  the  release  of  Edmund  Kemper — the  Santa 
Cruz  mass  murderer — and  spend  many  subsequent  and  embarrassing  days 
fielding  reporters'  questions  about  his  professional  incompetence  and  his 
institution's  laxity.  It  is  not  surprising  that  psychiatrists  would  generally 
choose  to  "play  it  safe"  and  overpredict  violence. 

Kemper  was  convicted  of  murdering  and  mutilating  six  women  hitchhikers, 
his  mother  and  her  woman  friend,  after  being  released  by  psychiatrists  from  a 
prison  mental  hospital.  He  had  been  sent  to  the  hospital  at  the  age  of  15  for 
killing  his  grandparents. 

We  are  confronted  with  a  moral  dilemma:  How  many  innocent  and  harmless 
men  and  women  are  we  willing  to  sacrifice  to  protect  ourselves  from  one 
violent  individual?  No  one  asks  for  absolute  certainty  in  predicting  violence, 
but  how  can  we  say  in  the  criminal  law  that  it  is  better  to  punish  one 
innocent  man,  while  in  civil  commitment  we  are  content  to  say  that  it  is 
I  tetter  to  confine  many  innocent  people  than  to  let  one  violent  man  go  free? 

Those  who  advocate  committing  more  people  and  committing  them  for  longer 
periods  of  time  have  yet  to  address  themselves  to  the  fact  that  no  one — 
including  psychiatrists  and  psychologists — has  any  idea  how  to  predict  who 
will  be  dangerous. 

It  is  reassuring  to  think  that  making  it  easier  to  commit  people  will  prevent 
future  cases  like  Kemper.  But  there  is  no  indication  that  it  will  do  anything 
other  than  glut  our  mental  hospitals  with  people  who  are  actually  not 
violent. 

As  Assemblyman  Frank  Lanterman  (R-Pasadena)  has  pointed  out,  Kemper 
was  incarcerated  under  the  penal  code — not  civilly  committed — after  he 
murdered  his  grandparents.  The  release  which  allowed  him  to  murder  eight 
other  people  is  a  comment  on  the  indeterminate  nature  of  criminal  confine- 
ment in  this  state.  It  should  not  create  a  call  for  increased  civil  commitment 
of  those  who  have  not  been  convicted  of  a  crime- 
While  it  is  the  duty  of  the  Legislature  to  do  all  in  its  power  to  insure  the 
protection  of  society,  our  representatives  might  balance  the  calls  for  increased 
civil  commitment  with  the  warning  of  Benjamin   Franklin :   "They  that  can 
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give  up  essential  liberty  to  obtain  a  little  temporary  safety,  deserve  neither 
liberty  nor  safety." 

Community  Mental  Health  and  the  Cultural  Justice  System 
(Edited  by  John  Monahan,  University  of  California,  Irvine) 

SURVEY   REVIEW 

Among  the  most  promising  areas  of  practice  and  research  to  emerge  from  a 
decade  of  experience  in  applying  mental  health  resources  to  community  prob- 
lems has  been  the  interaction  between  professionals  of  the  mental  health  and 
criminal  justice  systems.  No  community  agency  encounters  more  individuals 
in  crisis  or  can  have  a  greater  impact  on  the  psychological  functioning  of  a 
community  member  than  the  agencies  which  compose  our  legal  and  correctional 
systems.  Community  Mental  Health  and  the  Criminal  Justice  System  provides 
a  comprehensive  and  in-depth  treatment  of  the  programs  devised  by  community 
mental  health  personnel  to  improve  the  functioning  of  the  criminal  justice 
system  and  its  clients.  The  theoretical  rationale  for  such  efforts,  and  the 
empirical  research  upon  them  are  thoroughly  analyzed. 

The  book  opens  with  an  introductory  chapter  which  considers  the  basic 
principles  of  the  community  mental  health  movement  and  applies  these 
principles  to  work  with  criminal  justice  agencies.  The  first  section  of  the 
book  deals  with  primary  prevention,  with  intervention  in  the  community 
to  prevent  the  occurrence  of  delinquency  and  crime.  The  next  section  con- 
siders secondary  prevention,  or  intervention  in  the  criminal  justice  system 
itself.  Both  consultation  with  law  enforcement  agencies  and  the  development 
of  programs  to  divert  offenders  from  jails  and  prisons  to  mental  health 
agencies  are  covered  here. 

A  third  section  deals  with  tertiary  prevention — intervening  in  the  offender's 
behavior.  This  includes  consultation  with  judges  and  lawyers  as  well  as  the 
construction  of  rehabilitation  programs.  The  final  section  is  devoted  to  an 
analysis  of  the  many  empirical,  legal,  and  ethical  issues  raised  by  mental 
health — criminal  justice  collaboration. 

This  book  is  the  first  to  comprehensively  consider  the  ways  in  which  the 
community  mental  health  orientation  can  be  applied  to  the  criminal  justice 
system.  The  selections  have  been  carefully  chosen  from  among  the  great 
amount  of  recent  work  in  the  literature.  Over  half  the  selections  were  orig- 
inally published  in  1973  or  1974,  or  are  original  contributions  to  this  volume. 
The  selections  are  tied  together  and  analyzed  by  introductory  statements  to 
each  setcion,  which  also  review  the  literature  which  is  not  included  in  the 
volume. 

Community  Mental  Health  and  the  Criminal  Justice  System  is  intended  for 
use  by  psychologists,  psychiatrists,  and  social  workers  in  the  practice  of 
community  mental  health  and  graduate  students  in  these  disciplines,  as  well 
as  by  advanced  undergraduates  taking  a  course  in  community  mental  health. 
The  book  should  also  be  a  useful  addition  to  the  libraries  of  police  and 
correctional  administrators,  judges  and  probation  officers. 

CONTENTS 
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RESOLVING  THE  PROBLEM  OF  DOMINANCE  OF 

PSYCHIATRISTS  IN  CRIMINAL  RESPONSIBILITY 

DECISIONS:   A  PROPOSAL 

by 
Harlow  M.  Huckabee*^        .,x 

...  ,  i  Al>r-. 

''..'■■■' 

A  continuing  problem  in  criminal  law  is  the  tendency  of  courts  and  law- 
yers to  turn  over  their  responsibilities  in*  determining  criminal  responsi- 
-  bility  of  defendants  to  psychiatrists.  The  courts  and  psychiatrists  seem  to 
agree  that  the  criminal  responsibility  decision  is  a  legal,  social,  and  moral 
judgment  for  the  jury  rather  than  a  medical  or  scientific  question  for  expert 
witnesses.  Yet  psychiatrists  continue  to  dominate  in  these  determinations. 
To  a  significant  extent,  this  problem  can  be  traded  to  the  standard  applied 
under  the  law  to  determine  criminal  responsibility.  The  standards  have 
varied  over  judicial  history  and  are  recently  again  coming  under  review. 
Bills  submitted  to  Congress  containing  proposals  to  revise  and  codify  the 
federal  criminal  law  include  recommendations  for  adoption  of  a  variation 
of  the  American  Law  Institute  test  of  criminal  responsibility.1  This  test  is 
also  recommended  by  the  National  Commission  on  Reform  of  Federal  Crim- 
inal Laws  (the  Brown  Commission),2  and  all  United  States  Courts  of 
Appeal,  with  the  exception  of  the  First  Circuit,  have  adopted  variations  of  the 
ALI  test  in  recent  years.3  The  administration  favors  ah  alternative  pro- # 
posal  with  a  different  test.4 

The  District  of  Columbia  Circuit  recently  stated  that  a  principal  reasOri 
for  abandoning  the  Durham  rule5  in  favor  of  the  ALI  test  was  to  avoid 

'     *  A.B.,  Harvard  University;  J.D.,  Georgetown  University.     Trial  Attorney,  Crim-   i 
inal  Section,  Tax  Division,  United  States  Department  of  Justice.    The  author's  opinion*, 
are  his  own  and  do  not  reflect  the  views  of  the  Justice  Department. 

1S.  1,  93d  Cong.,  1st  Sess.  §  1-3C2  (1973);  H.R.   10047,  93d  Cong,  1st  Sess.  i 
503    (1973).     The  ALI  test,  set  out  in  the  Model  Penal  Code,  is  as  follows:     , 
.  (1)  A  person  is  not  responsible  for  criminal  conduct  if  at  the  time  of 

such  conduct  as  a  result  of  mental  disease  or  defect  he  lacks  substantial         >' 
capacity  to  appreciate  the  criminality  [wrongfulness]  of  .his  conduct  or  to 
conform  his  conduct  to  the  requirements  of  law. 

(2)  As  used  in  this  Article,  the  terms  'mental  disease  or  defect1  do  not  > 

include  an  abnormality  manifested  only  by  repeated  criminal  or  otherwise       ;;?A, 
anti-social  conduct. 
ALI  Model  Penal  Code  §  4.01  (May  1962  Official  Draft). 

It  should  be  noted  that  the  test  requires  that  either  of  two  "capacities"  be-  absent 
The  "capacity  to  appreciate  the  criminality  [wrongfulness]  of  his  conduct"  is  referred  to 
hereinafter  as  the  cognition  phase  of  the  test.  The  "capacity  ...  to  conform  his  con- 
duct to  the  requirements  of  law"  is  referred  to  hereinafter  as  the  volition  phase  of  the 
test.  The  cognition  phase  requires  only  a  recognition  or  appreciation,  while  the  volition 
,   phase  requires  an  affirmative  action. 

2  National  Commission  on  Reform  of  Federal  Criminal  Laws!  Proposed  New 
Federal  Criminal  Code,  Final  Report  §  503  (1971). 

3  For  an  analysis  of  the  important  cases  in  this  area,  see  United  States  v.  Brawher,  . 
471  F.2d  969,  979-81  (D.C.  Cir.  1972). 

4  The  administration  proposes  a  defense   to  prosecution  ii   "the  defendant,   as  a 
.  result  of  mental  disease  or  defect,  lacked  the  state  of  mind  required  as  an  element  of 

the  offense  charged."     S.   1400,  93d  Cong.,  1st  Sess.  §  502  (1973);  H.R.  6046,  93d 
Cong.,  1st  Sess.  §  502  (1973). 

6  "The  rule  we  now  hold  ...  is  simply  that  an  accused  is  not  criminally  responsible 
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dominance  of  psychiatrists  on  the  responsibility  issue.6  It  is  the  purpose 
of  this  Article  to  review  this  dominance  problem  and  to  set  forth  reasons 
why,,  in  fact,  it  can  be  expected  that  the  problem  will  continue  under  both 

'  the  ALI  test  and  the  test  proposed  by  the  administration. 
:  iAs>an  alternative  to  the  bills  already  submitted,  it  is  recommended  that 
Ctfrigress  consider  a  modernized  M'Naghten  test  of  criminal  responsibility.7 
Psychiatrists  could  testify  as  to  the  details  of  any  mental  disease  or  defect 
and  would  be  allowed  to  render  opinions  using  the  language  of  that  test. 
In,  addition,  psychiatrists  could  testify  concerning  the  existence  of  a,  mental 

;  disease  or  defect.    The  jury  would  consider  this  evidence,  along  with  all; 
other  relevant  facts  on  the  issue  of  whether  the  defendant  in  fact  lacked  the 
State,  of  mind  required  as  an  element  of  the  offense  charged.    Psychiatrists,     • 
however,  would  not  be  permitted  to  state  opinions  in  the  language  of  the 

:  $tat£  of  mind  element,  since  such  an  opinjpn  would  create  the  opportunity 
for  eyen  more  psychiatric  dominance  than  now  exists,  .pnder  this  proposal 
psychiatric  testimony  and  evidence,  as  distinguished  from  opinions,'  would 
be.  admissible  on  the  state  of  mind  element  even  though  the  mental  dis- 
ease ox  defect  might  not  be  serious  enough  to  meet  the  requirements  of  the 
responsibility  test.  The  government  would  then,  of  course,  be  required  to 
prove  the  state  of  mind  element  beyond  reasonable  doubt.    , 

This  Article  examines  the  historical  development  of  the  dominance  of 
psychiatrists  problem  in  connection  with  the  various  responsibility  Jests* 
and  discusses  anticipated  dominance  problems  under  the  administration's 
proposed  test.    It  is  submitted  and  will  be  shown  that  the  proposal  set  out 

:•  fn.  the  foregoing  paragraph  and  more  fully  outlined  herein  will  alleviate  the 
dominance  problem.     In  addition,  this  proposal,  when  joined  with  other 

.provisions  of,  the  administration's  bill,8  could  help  resolve  some  of  the  age- 

\'old  complaints  of  psychiatrists  and  courts  concerning  the  restrictivehess  of 
, the 'M'Naghten  test.    However,  this  wijl  require  that  the  legislation  include;, 
language  to  ensure  that,  even  though  falling  short  of  showing  full  lack  of 
responsibility  under  the  modernized  M'Naghten  test,  testimony  and  evidence  , 

:  as  to  the  existence  of  mental  disease  or  defect  be  allowed  in  evidence  to  be 

'  weighed  by  the  jury  along  with  all  other  relevant  facts  on  the  state  of  mind 
element. 
Trie  federal  courts,  have,  in 'recent  years^  adopted  the  ALI  test,'  and 

■       "W       .  *  ■■'.'■  •       ■'  1     *  J  ...  ..£!,■ 

.  .,1        -.,      fe  ■         .  « 

if  his  unlawful  act  was  the  product  of  mental  disease  or  mental  defect."    Durham  V; 

,  United  States,  214  F.2d  862,  874-75  (1954). 
-"  0  United  States  v.  Brawner,  471  F.2d  969,  981-83  (D'.C.  Cir.  1972). 
v.,  7 The  M'Naghten  test  requires  acquittal  if  "the  party  accused  was  labouring  under 
such  a  defect"  of  reason,  from  a  disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing;  or,  if  he  did  know  it,  that  he  did  not  know  that  he  .- 
was  doing  what  was  wrong."     M'Naghten's  Case,   10  Clark  &  Fin.- 200,  210,  8  Eng.    , 
Rep.  718,  722  (H.L.  1843).    I  propose  a  modernization  of  this  language  in  the  form 
of  the' cognition  phase  of  the  ALI  test,  to  wit:   A  person  is  not  responsible  for  criminal 

.  conduct  if  at  the  time  of  such  conduct  as  a  result  of  mental  disease  or  defect  he  lacks 
substantial  capacity  to  appreciate  the  criminality  of  his  conduct. 

8S.  1400,  93d  Cong.,  1st  Sess.  §  4222  (1973);  H.R.  6046,  93d  Cong.,  1st  Sess.  § 
4222  (1973)  (pertaining  to  hospitalization  of  persons  found  not  guilty  by  reiason  of 
insanity);  S.  1400,  93d  Cong.,  1st  Sess.  §  4224  (1973);  H.R.  6046,  93d  Cong.,  1st 
Sess.  §  4224  (1973)  (pertaining  to  authority  for  the  sentencing  nidge  to  order  hospitali- 
zation for  convicted  defendants  with  mental  disorders). 
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earlier  had  combined  the  irresistible  impulse  test  with  M'Naghten.9  Thus, 
it  might  appear  to  be  an  exercise  in  futility  to  recommend  moving  back 
toward  the  unadorned  M'Naghten  test  at  this  time.  However,  since  legisla- 
tion is  under  consideration  there  is  an  opportunity  to  establish  safeguards 
surrounding  M'Naghten  which  could  help  resolve  many  of  the  problems 
.which  have  plagued  courts,  lawyers,  and  psychiatrists  alike  over  the  years. 
These  matters  together  are  the  focus  of  this  Article.    L 

I.    The  Problem  of  Dominance  of  Psychiatrists 
A.     The  M'Naghten  Test  \ 

\  The  M'Naghten  test10  originated  in  an  English  case  which  gave  rise  to 
■  heated  debate  at  the  time  it  was  decided.  Evidence  that  defendant  M*Nagh-  : 
ten  was  insane  was  given  in  open  court  by  nine  medical  witnesses,  and  the 
court  almost  directed  the  jury  to  render*  a  verdict  of  acquittal.11'  The  court 
stated  to  the  jury:  "I  cannot  help  remarking,  in  common  with  my  learned 
brethren,  that  the  whole  of  the  medical  evidence  is  on  one  side,  and  that 
there  is  no  part  of  it  which  leaves  any  doubt  on  the  mind.  It  seems  almost 
unnecessary  that  I  should  go  through  the  evidence."12  The  furor  over  the 
acquittal,  including  the  dissatisfaction  of  Queen  Victoria  with  the  adminis- 
tration of  justice,  caused  the  House  of  Lords  to  submit  questions  to  the 
judges  of  England  for  an  authoritative  statement  of  the  law.  This  ultimately 
resulted  in  the  M'Naghten  test,  which  has  been  extensively  used  in  deterrain-  $ 
ing  criminal  responsibility  since  that  time.  Professor  Glueck  has  stated  that 
Lord  Brougham's  reason  for  putting  the  questions  to  the  assembly  of  judges 
Was  that  their  assistance  would  be  invaluable  in  that:  ,r 

[I]t  would  lead  to  more  uniformity  in  the  language  they  used  on  future 
occasions  in  charging  and  directing  juries  on  this  most  delicate  and  r. 
.    important  subject.     They  would  no  longer  indulge  in  that  variety  of 
phrase  which  only  served  to  perplex  others,  if  it  did  not  also  tend  to 
-bewilder  themselves,  as  he  supposed  it  sometimes  did;  but  they  would 
>  use  one  constant  phrase,  which  the  public  and  all  persons  concerned 
would  be  able  to  understand.13 
••;■:•■••  ••'. 

Thus,  it  can  be  seen  that  the  M'Naghten  trial  involved  a  definite  element,  of  ■ 

"dominance"  by  the  medical  witnesses,  which  resulted  in  pressure  for  the 
development  of  an  adequate  legal  framework  in  which  to  instruct  the  jury: ! 
in  connection  with  evaluating  the  medical  evidence.  In  spite  of  other  critii 
cisms  of  M'Naghten,  and  regardless  of  how  workable  the  test  may  have 
been  in  practice,  it  appears  clear  that  the  reason  for  developing  it  was  to 
establish  a  framework  of  law  in  order  to  avoid  the  dominance  of  psycfiia-' 
trists  in  questions  of  fact. 

.    The  need  for  such  a  legal  framework  continues.    It  is  essential  that  a 

■  • 

' _____ —  .  , 

8  See  United  States  v.  Brawner,  471  F.2d  969,  975-81  (1972).  .  \ 

10  See  note  7  supra. 

n  See  J.  Biggs,  The  Guilty  Mind  101  (1955).  . 

i2/rf.  at  101-02.  • 

is  S.  Glueck,  Law  and  Psychiatry  45  (1962),  citing  Hansard,  Debates  288, 

732-33  (1843). 
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jury  trying  the  issue  of  criminal  responsibility  be  provided  "with  a  verbal  tool 
by  which  it  can  relate  the  defendant's  mental  disease  to  his  total  personality 
and  by  means  of  which  it  can  render  an  ultimate  social  and  moral  judg- 
ment."*4 Without  such  a  framework  it  is  impossible  fairly  to  evaluate 
,  psychiatric  testimony  under  our  present  system  of  justice. 

,;,•#:'  •$&  ■  ■     ■    •  .-.•••••..■.  ..,  , 

.,.fM  B.     The  Irresistible  Impulse  Test 

The  irresistible  impulse  test,  which  many  courts*  added  to  the  M'Naghten 

!te*t,  is  that,  although  a  person  is  able  to  distinguish  right  from  wrong,  he  is 
rat  responsible  if  "his  will  ...  the  governing  power  of  his  mind,  has  been 

,;  so  completely  destroyed  that  his  actions  are  not  subject  to  it,  but  are  beyond 
his  Control  .  .  ,  ."1B  A  modernized  version  of  the  irresistible  impulse  test 
is  incorporated  as  the  volition  phase  of  the  ALI  test.16  Numerous  author- 
ities agree  that  the  volition  phase  of  the  ALI»  test  is  essentially  the  same  as 
the  old  irresistible  impulse  test  except  that  ALI  is  wider  in  scope  and 
gives  more  flexibility  to  psychiatrists  in  arriving  at  opinions  and  juries  in 
arriving  at  decisions  that  persons  lack  criminal  responsibility.17  Further- 
more, it  is  clear  that  the  irresistible  impulse  test  was  designed  to  broaden 
the  scope  of  M'Naghten,  catching  "in  its  exculpatory  net  many  persons 
with  mental  aberration  whom  the  knowledge  tests  miss  .  .  ;  ,"18 
•  v..  The  cases  discussing  the  irresistible  impulse  test  do  not  specifically  use  the 

.'',  language  of  dominance  of  psychiatrists  in  describing  problems  under  the  test18 
Those  cases  which  decline  to  adopt  the  irresistible  impulse  test  discuss  its 

.problems  in  terms  of  vagueness  and  uncertainty  and  difficulty  in  determin- 
ing whether  the  impulse  was  really  irresistible.20  The  dominance  of  the 
fact  questions  which  give  rise  to  the  many  uncertainties  in  the  test,  undoubt- 
edly afforded  the  opportunity  for  psychiatrists  to  dominate,  even  though  the 
cases  do  not  discuss  the  problem  in  these  terms. 

■,-3i,?'m<\:  ;  C.     The  Durham  Rule 

In  1954  the  Court  of  Appeals  for  the  District  of  Columbia  Circuit  set 
out  what  has  come  to  be  known  as  the  Durham  rule  of  criminal  responsibility, 
holding  that  "an  accused  is  not  criminally  responsible  if  his  unlawful  act 
was  the  product  of  mental  disease  or  mental  defect."21  Eighteen  years  later 
the  same  court  in.  United  States  v.  Browner22  conducted  an  extensive  review 

i ' , : ', 

*4  United  States  v.  Currens,  290  F.2d  751,  773  (3d  Cir.  1961 ). 

«  United  States  v.  Shapiro,  383  F.2d  680,  685  (7th  Cir.  1967).    . 

HSee  note  1  supra. 
,  "  See  United  States  v.  Parks,  460  F.2d  736,  743-44  (5th  Cir.  1972);  United  States 
v.*  Frazier,  458  F.2d  911,  916-17  (8th  Cir.  1972);  Blake  v.  United  States,  407  F.2d 
908,  913-14  (5th  Cir.  1969);  United  States  v.  Shapiro,  383  F.2d  680,  684-85  (7th 
Or.  1967).  See  also  Wade  v.  United  States,  426  F.2d  64,  75  (9th  Cir.  1970)  (Trask, 
J.,  dissenting).  '.. 

is  S.  Glueck,  supra  note  13,  at  49-57.  .->    - 

19  Scnulman,  To  Be  or  Not  to  Be  an  Expert,  1973  Wash.  U.L.Q.  57,  62-63. 

20 s^,  e.g.,  Judd  v.  State,  41  Ariz.  176,  183-84,  16  P.2d  720.  723  (1932);  People 
v.  Hoin,  62  Cal.  120  (1882);  Cunningham  v.  State,  56  Miss.  269,  279  (1879);  Flanagan 
v.  People,  52  N.Y.  467,  470  ( 1873  ). 

ai  Durham  v.  United  States,  214  F.2d  862,  874-75  (D.C.  Cir.  1954). 

22  471  F,2d  969  (D.C  Cir.  1972). 
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of  the  problem  of  dominance  of  psychiatrists  under  Durham.  Both  the 
majority  opinion  and  the  separate  opinion  of  Chief  Judge  Bazelon,  the 
author  of  the  Durham  rule,  noted  that  the  problem  involved  the  use  of  con- 
elusory  labels  and  terms  in  connection  with  the  key  concepts  of  "product" 
and  "mental  disease  or  mental  defect."  In  the  words  of  Chief  Judge  Baze- 
lon: 

[I]t  quickly  became  apparent  that  while  our  decision  produced  some 
expansion  of  the  inquiry,  it  did  not  do  nearly  enough  to  eliminate  the 
experts'  stranglehold  on  the  process.  Even  after  Durham  counsel  for 
both  sides  often  sought  to  present  the  issue  to  the  jury  in  'simplified' 
form  by  eliciting  from  the  experts  little  more  than  conclusory  yes-or- 
no  answers  to  the  questions,  'Was  the  accused  suffering  from  a  mental 
disease  or  defect?'  'Was  his  act  the  product  of  that  disease  or  defect?' 
And  so  the  experts  continued,  on  the  whole,  to  speak  in  conclusory 
terms  which  inevitably  included  but  concealed  their  underlying  judg- 
ments, and  their  own  views  as  to  the  appropriate  legal  outcome.  The 
use  of  conclusory  psychiatric  labels  often  provided  an  aura  of  certainty 
which  made  it  difficult  to  discern  the  inadequacies  of  the  examination 
on  which  the  expert  testimony  was  based,  and  the  limitations  of  psy- 
chiatric knowledge  generally.23 

As  Judge  Burger  pointed  out  in  Blocker  v.  United  States,  "The  hazards  in  , 
allowing  experts  to  testify  in  precisely  or  even  substantially  the  terms  of 
the  ultimate  issue  are  apparent.    This  is  a  course  which,  once  allowed,  risks  # 
the  danger  that  lay  jurors,  ba/fled  by  the  intricacies  of  expert  discourse  and 
unintelligible  technical  jargon  may  be  tempted  to   abdicate   independent 
analysis  of  the  facts  on  which  the  opinion  rests  .  .  .  ."24 

Subsequent  developments  have  not  eased  the  problem  under  the  Durham 
rule.  Neither  the  definition  of  "mental  disease  or  mental  defect"  in  McDonald 
v.  United  States,2*  nor  the  proscription  in  Washington  v.  United  States26 
against  psychiatrists  testifying  as  to  whether  an  act  was  the  "product" 
"of  such  a  disease  or  defect,  has  brought  an  end  to  psychiatric  domin- 
ance.27 Reviewing  its  own  rule  in  Brawner,  the  District  of  Columbia 
Circuit  was  compelled  to  the  conclusion  that  Durham  had  opened  the  flood- 
gates for  the  dominance  of  psychiatrists,  and  neither  McDonald  nor  Washing- 
ton had  been  successful  in  closing  them. 

D.     The  A  LI  Rule 

The  broadness  and  flexibility  of  the  ALI  rule,  as  described  by  the  courts 
adopting  it,28  is  due  in  part  to  its  reference,  like  the  Durham  rule,  to  a 
"mental  disease  or  mental  defect,"  and  in  part  to  its  requirement  of  only 
partial,  as  opposed  to  total,  cognitive  or  volitional  incapacity.    But  broadness 

23  Id.  at  1011  (Bazelon,  C.  J.,  concurring  in  part  and  dissenting  in  part). 

24  288  F.2d  853,  863  (D.C.  Cir.  1961). 
28  312  F.2d  847,  851  (D.C.  Cir.  1962). 
2«  390  F.2d  444  (D.C.  Cir.  1967). 

^  See  United  States  v.  Brawner,  471  F.2d  969,  978-79,  982-83  (D.C.  Cir.  1972); 
Pugh,  The  Insanity  Defense  in  Operation:  A  Practicing  Psychiatrist  Views  Durham 
and  Brawner,  1973  Wash.  U.L.Q.  87,  94-96. 

28  See  note  3  supra,  and  accompanying  text. 
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and  flexibility  notwithstanding,  the  ALI  rule  still  fosters  the  same  sort  of 
conclusory  testimony  that  allows  psychiatrists  to  dominate  under  Durham. 
The  court  stated  in  Browner  that  a  psychiatrist  could  be  asked  "whether 
the  mental  disease  or  defect  resulted  in  lack  of  substantial  capacity  to  con- 
trol the  behavior  in  question  (or  appreciate  its  wrongfulness)."29  Other 
federal  courts  also  allow  psychiatrists  to  render  opinions  in  terms  of  the 
language  of  the  test.  Thus,  there  is  full  opportunity  for  the  dominance  of 
psychiatrists  to  continue  within  the  wide  scope  *of  the  ALI  test.  This  is 
particularly  true  as  to  the  volition  phase  of  the  test.  In  his  separate  opinion 
in  Browner,  Chief  Judge  Bazelon  opined:  "The  court's  approach  may  very 
well  succeed  and  encourage  jurors  to  look  behind  the  testimony  and  recom- 
mendations of  the  experts.  But,  as  I  have  tried  to  demonstrate  above,  there 
is  also  a  significant  possibility  that  our  test  will  leave  the  power  of  the  ex- 
perts intact — or  even  make  possible  an  enlargement  of  their  influence."30 
The  majority  in  Browner  found  no  indication  in  the  available  literature  that 
the  language  of  the  ALI  test  is  "conducive  to  a  testimonal  mystique  permit- 
ting expert  dominance  and  encroachment  on  the  jury's  function."31  How- 
ever, in  1962  Professor  Sheldon  Glueck  stated  that  the  language  of  the 
ALI  test  is,  in  fact,  conducive  to  producing  that  result.32  The  volition  phase 
of  the  ALI  test  has  also  been  discussed  by  Professor  David  Robinson,  con- 
sultant on  psychiatric  defenses  to  the  Brown  Commission,  who  indicated 
that  the  arguments  against  control  tests,  including  irresistible  impulse  and 
ALI,  are  that  they  have  a  tendency  to  exculpate  too  many  individuals;  that 
"determinism  seems  dominant  in  the  thinking  of  many  expert  witnesses;" 
that  some  deterministic  views  are  "consistent  with  the  notion  that  all  criminal 
conduct  is  evidence  of  lack  of  power  to  conform  to  the  requirements  of 
law;"  and  that  "[p]erhaps  the  most  fundamental  objection  to  the  control 
tests  is  their  lack  of  determinate  meaning."33  With  reference  to  the  ALI 
test  Professor  Robinson  further  stated: 

The  key  terms  are  without  meaning  or  extremely  vague.  A.L.I,  is 
largely  a  control  test,  and  subject  to  metaphysical  quandaries  as- 
sociated with  assigning  operational  meaning.  To  a  determinist,  the 
abolition  of  criminal  liability  appears  to  be  authorized  by  it;  to  a  non- 
determinist  it  remains  indeterminate  in  scope.  'Mental  disease  or 
defect'  and  'substantial  capacity  to  conform'  cannot  be  resolved  ex- 
cept by  utilizing  the  moral  preferences  of  expert  witnesses  and  triers 
of  fact.34 

As  Chief  Judge  Bazelon  opined  in  Browner,  the  change  from  the  Durham 
test  to  the  ALI  test  will  probably  not  be  an  improvement  with  regard  to 
the  psychiatric  dominance  question.    "In  fact,  because  it  describes  the  ques- 

29  United  States  v.  Brawner,  471  F.2d  969,  1006  (D.C.  Cir.  1972). 
sow.  at  1031. 
3i  Id.  at  983. 

32  S.  Glueck,  supra  note  13,  at  65. 

33  Robinson,  Consultant's  Report  on  Criminal  Responsibility — Mental  Illness: 
Section  503,  in  National  Commission  on  Reform  of  Federal  Criminal  Laws, 
Working  Papers  229,  240-42  (1970). 

3*  Id.  at  245. 
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tion  as  one  of  fact  it  may  lull  the  jury  into  the  mistaken  assumption  that 
the  question  of  responsibility  can  best  be  resolved  by  experts,  leaving  the 
jury  at  the  mercy  of  the  witness  who  asserts  most  persuasively  that,  in  his 
expert  judgment,  the  defendant's  capacity  was  or  was  not  substantially  im- 
paired."35 A  review  of  federal  cases  tried  since  adoption  of  the  ALI  test 
indicates  that  Chief  Judge  Bazelon  was  on  target  in  his  statement  that  the 
jury  (or  court  trying  the  case  without  a  jury)  is  at  the  mercy  of  expert  wit- 
nesses under  ALI.  All  of  the  cases  show  that,  psychiatric  opinions  are  ren- 
dered in  the  language  of  the  ALI  test,  giving  full  opportunity  for  psychiatrists 
to  continue  to  dominate.  The  cases  further  illustrate  that  courts  and  juries 
continue  to  weigh  the  responsibility  issue  to  a  great  extent  in  terms  of  what 
psychiatrists  have  the  most  impressive  credentials  and  are  the  most  effective 
witnesses.36 

Since  the  courts  allow  psychiatrists  to  render  their  opinions  in  the  exact 
terms  of  the  ALI  test,  dominance  of  psychiatrists  is  particularly  a  problem 
with  reference  to  the  volition  phase  of  that  test.  The  "law"  includes  the 
state  of  mind  element  of  the  offense.  Thus,  for  a  psychiatrist  to  render  an 
opinion  as  to  whether  or  not  a  person  lacks  substantial  capacity  to  conform 
his  conduct  to  the  requirements  of  the  law  requires  that  the  psychiatrist 
have  an  intricate  knowledge  of  all  of  the  facts  and  legal  concepts  involved 
in  the  state  of  mind  element  of  the  offense.  In  fact,  unless  the  psychiatrist 
has  sat  through  the  trial  and  heard  all  of  the  evidence  and  the  court's  instruc- 
tions on  the  law  (in  effect,  as  a  thirteenth  juror),  he  is  really  not  in  a  posi- 
tion to  render  such  an  opinion.  To  some  extent,  the  same  thing  is  true  with 
the  cognition  phase  of  the  ALI  test.  That  concept  also  focuses  on  the  parti- 
cular conduct  involved  in  the  offense,  but  may  not  require  as  much  know- 
ledge by  the  psychiatrist  of  the  intricate  legal  and  factual  concepts. 

A  further  point  to  consider  with  reference  to  the  volitional  phase  of 
the  ALI  test  is  that  it  is  broader  and  more  open  to  varying  interpretations 
by  psychiatrists  than  the  cognition  phase  and,  thus,  is  more  susceptible  to 
domination  by  defense  oriented  psychiatrists.  This  is  demonstrated  by  the 
fact  that  in  numerous  cases  a  psychiatrist  renders  an  opinion  that  the  person 
lacks  substantial  capacity  to  conform  his  conduct  to  the  requirements  of  the 

85  United  States  v.  Brawner,  471  F.2d  969,  1034  (DC.  Cir.  1972).  Further  doubt 
is  cast  on  the  improvement  gained  in  moving  from  Durham  to  ALI  in  Wiehofen, 
Detruding  the  Experts,  1973  Wash.  U.L.Q.  38,  43-49,  and  in  Pugh,  supra  note  27,  at 
88-91. 

36  United  States  v.  Kohlman,  469  F.2d  247  (2d  Cir.  1972);  United  States  v.  Huff- 
man, 467  F.2d  189  (6th  Cir.  1972);  United  States  v.  Parks,  460  F.2d  736  (5th  Cir. 
1972);  United  States  v.  Handy,  454  F.2d  885  (9th  Cir.  1971);  United  States  v. 
Harper,  450  F.2d  1032,  1040-43  (5th  Cir.  1971);  United  States  v.  Stewart,  443  F.2d 
1129,  1132-35  (10th  Cir.  1971);  United  States  v.  Hernandez,  438  F.2d  676  (5th  Cir.), 
cert,  denied,  402  U.S.  976  (1971);  United  States  v.  O'Neal,  431  F.2d  695  (5th  Cir. 
1970),  cert,  denied,  401  U.S.  917  (1971);  United  States  v.  Weiser,  428  F.2d  932,  935 
(2d  Cir.  1969),  cert,  denied,  402  U.S.  949  (1971);  United  States  v.  Baird,  414  F.2d 
700,  703-05  (2d  Cir.  1969),  cert,  denied,  396  U.S.  1005  (1970);  United  States  v. 
Retolaza,  398  F.2d  235,  240-42  (4th  Cir.  1968),  cert,  denied,  393  U.S.  1032  (1969); 
United  States  v.  Levy,  326  F.  Supp.  1285,  1289-94  (D.  Conn.),  aff'd,  449  F.2d  769 
(2d  Cir.  1971);  United  States  v.  McGirr,  320  F.  Supp.  1333,  1338-39  (D.  Md.  1971). 
Of  course,  these  cases  do  not  reflect  information  as  to  the  number  of  acquittals,  or 
decisions  against  prosecution,  resulting  from  opinions  of  psychiatrists  under  the  ALI 
test;  nor  do  they  reflect  cases  which  are  not  appealed,  or  in  which  there  is  no  discussion 
of  psychiatric  testimony  in  an  opinion. 
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law  but  does  not  lack  substantial  capacity  to  appreciate  the  criminality  of 
his  conduct.37 

E.     The  Case  Against  Domiraince 

Doctor  Bernard  L.  Diamond,  psychiatrist  and  professor  of  criminology 
and  law  at  the  University  of  California,  has  recently  stated  that  psychiatrists 
are  unable  effectively  to  perform  the  task  of  differentiating  "the  mentally 
ill  offender  who  committed  his  crime  as  a  result  of  his  psychopathology 
from  the  mentally  sound  offender  who  committed  his  crime  for  more  normal 
reasons  such  as  greed,  passion  or  other  evil  intent."38  Further,  he  has  stated 
that  the  expert  has  difficulty  communicating  "the  basis  for  this  differentia- 
tion with  sufficient  clarity  to  permit  the  trier  of  fact  to  make  a  rational  de- 
cision, fully  taking  into  consideration  the  psychiatric  evidence,  yet  not  blindly 
submitting  to  the  authority  of  the  expert."30  He  has  stated  that  these 
problems  exist  under  the  Durham  test,  and  he  predicts  that  the  psychiatrist 
is  not  going  to  do  any  better  under  any  variant  of  the  ALI  test.40 

The  problems  mentioned  by  Doctor  Diamond  arise  from  the  fact  that  it 
is  recognized  that  there  is  a  lack  of  scientific  foundation  in  psychiatry  in 
the  area  of  criminal  responsibility.41  Psychiatrists  are  treatment  oriented,42 
and  many  of  them  have  had  deterministic  training.43  For  all  these  reasons, 
among  others,  it  is  clear  that  psychiatrists  should  not  dominate  in  criminal 
responsibility  decisions. 

Over  the  years  psychiatrists  themselves  have  complained  that  they  should 
not  give  their  opinions  in  the  language  of  the  legal  responsibility  tests  be- 
cause there  is  no  scientific  answer  to  the  criminal  responsibility  question, 
and  psychiatrists  do  not  feel  they  should  make  legal,  social,  and  moral  judg- 
ments.44 Doctor  Karl  Menninger  has  stated  that  "I  oppose  courtroom  ap- 
pearances because  I  consider  guilt,  competence,  and  responsibility  to  be 
moral  questions,  not  medical  ones  .  .  .  ."45     Doctor  Manfred  Guttmacher 

37  United  States  v.  Kohlman,  469  F.2d  247  (2d  Cir.  1972);  United  States  v.  Parks, 
460  F.2d  736  (5th  Cir.  1972);  United  States  v.  Stewart,  443  F.2d  1129  (10th  Cir. 
1971);  United  States  v.  Weiser,  428  F.2d  932  (2d  Cir.  1969),  cert,  denied,  402  U.S. 
949  (1971);  United  States  v.  Levy,  326  F.  Supp.  1285  (D.  Conn.),  aff'd,  449  F.2d 
769  (2d  Cir.  1971);  United  States  v.  McGirr,  320  F.  Supp.  1333  (D.  Md.  1971). 

38  Diamond,  From  Durham  to  Brawner,  A  Futile  Journey,  1973  Wash.  U.L.Q. 
109,  110  (1973). 

™  Id.  at  110-11. 

41  See  H.  Goulett,  The  Insanity  Defense  in  Criminal  Trials  7-16  (1965); 
J.  Hall,  General  Principles  of  Criminal  Law  466-72  (2d  ed.  1960);  Diamond, 
supra  note  38,  at  111-15. 

42 See  Mims  v.  United  States,  375  F.2d  135,  141-42  (5th  Cir.  1967);  S.  Glueck, 
supra  note  13,  at  8;  Diamond,  supra  note  38,  at  116. 

4>  See  United  States  v.  Brawner,  471  F.2d  969,  1002  (D.C.  Cir.  1972);  United 
States  v.  Chandler,  393  F.2d  920,  929  (4th  Cir.  1968);  H.  Goulett,  supra  note  41, 
at  22-23. 

^Se'e  United  States  v.  Brawner,  471  F.2d  969,  1010-11,  1014-15  (D.C.  Cir.  1972) 
(Bazelon,  C.J.,  concurring  in  part  and  dissenting  in  part);  M.  Guttmacher,  The  Role 
of  Psychiatry  in  Law  77  (1968);  P.  Roche,  The  Criminal  Mind  172-74  (1958); 
A.  Watson,  Psychiatry  for  Lawyers  297-300,  305  (1968);  Suarez,  A  Critique  of  the 
Psychiatrist's  Role  as  Expert  Witness,  12  Journal  of  Forensic  Sciences  172,  174-75 
(1967).     See  also  K.  Menninger,  The  Crime  of  Punishment  133-40'  (1968). 

45  K.  Menninger,  supra  note  44,  at  139. 
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has  said  that  "[s]ince  we,  as  psychiatrists,  know  that  responsibility  is  not 
something  inherent  within  the  individual,  which  we  as  professionals  can 
measure,  but  is  a  social  judgment,  we  feel  that  it  is  best  carried  out  by  the 
jury  that  represents  the  community."40  Courts  are  unanimous  in  holding 
that  psychiatrists  should  not  dominate  in  criminal  responsibility  decisions.47 
Undoubtedly,  the  reasons  for  this  include  the  lack  of  scientific  foundation, 
treatment  orientation,   and  deterministic  elements  discussed   above. 

II.     Potential  Dominance  Problems  Under  the 
Administration's  Proposal 

Section  502  of  the  administration's  bill48  is  subject  to  the  same  problems 
of  psychiatric  dominance  which  have  been  outlined  heretofore.  The  language 
of  section  502  parallels  the  language  in  Browner  and  numerous  other  au- 
thorities to  the  effect  that  mental  disease  or  defect,  although  not  serious 
enough  to  exonerate  under  the  responsibility  test,  may  be  considered  by  the 
jury  on  the  state  of  mind  element.49  Thus,  it  can  be  expected  that  under 
section  502  many  psychiatrists,  under  the  guidance  of  defense  attorneys, 
will  attempt  to  render  opinions  in  the  language  of  the  state  of  mind  element 
so  that  even  the  most  minor  mental  disease  or  defect  will  eliminate  the  state 
of  mind  required  for  conviction.  Even  in  varying  circumstances  under  exist- 
ing law,  such  attempts  have  been  made,50  and  section  502  is  an  open  invita- 
tion for  more  of  the  same.  In  this  connection  Professor  John  Monahan  has 
recently  commented  on  an  approach  suggested  by  Professor  Norval  Morris 
that  evidence  of  mental  illness  should  be  admitted  as  to  the  presence  or 
absence  of  mens  rea  and  that  there  should  be  no  other  insanity  defense. 
"Menninger  has  stated  that  'the  time  will  come  when  stealing  or  murder  will 
be  thought  of  as  a  symptom,  indicating  the  presence  of  a  disease.'  To  the 
extent  that  this  occurs,  Morris'  rule  would  result  in  the  elimination  of  all 
criminal  sanctioning.""'1  In  essence,  this  is  the  concept  involved  in  sec- 
tion 502. 

It  is  because  of  this  trend,  as  well  as  for  reasons  previously  stated,  that 
it  can  be  expected  that  section  502  will  cause  more  rather  than  less  use  of 
mental  illness  as  a  defense.  For  this  reason  it  seems  clear  that  section  502 
would  not  eliminate  the  battle  of  psychiatrists  or  cut  down  on  personnel  in- 
volved in  handling  mental  illness  defenses  in  connection  with  criminal  trials. 
The  arena  would  merely  be  shifted  from  a  traditional  responsibility  test  to 
the  mens  rea  concept/'-     Professor  Alan  M.  Dershowitz  has  recognized  that 


46  M.  Guttmacher,  supra  note  44,  at  77. 

4T  See  United  States  v.  Brawner,  471  F.2d  969.  981-83  (D.C.  Cir.  1972);  United 
States  v.  Freeman,  357  F.2d  606,  619-20  (2d  Cir.  1966). 

48  See  note  4  supra. 

4»471   F.2d  at  998-1002. 

50 See  generally  Annot.,  22  A.L.R.3d  1228-62  (1968).  See  also  United  States  v. 
Haseltine,  419  F.2d  579  (9th  Cir.  1969). 

51  Monahan,  Abolish  the  Insanity  Defense? — Not  Yet,  26  Rutgers  L.  Rev.  719,  728 
(1973).  See  also  Goldstein,  The  Brawner  Rule — Why?  Or  No  More  Nonsense  on  Non 
Sense  in  the  Criminal  Law.  Please!.  1<>73  Wash.  U.L.Q.  126,  135-36. 

52  Goldstein,  supra  note  51,  at  134-36;  Monahan,  supra  note  51,  at  728;  Weihofen, 
supra  note  35,  at  42  n.17.  Chief  Justice  Burger  has  been  quoted  as  being  in  favor 
of  abolishing  the  insanity  defense.     It  should  be  noted,  however,  that  in  his  comment 
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section  502  may  cause  more  rather  than  less  use  of  mental  illness  as  a  defense. 
He  recently  observed: 

One  irony  of  the  Nixon  proposal,  pointed  out  by  some  observers,  is 
that  it  may  actually  increase  the  number  of  cases  in  which  evidence  of 
mental  illness  is  sought  to  be  introduced  by  defendants.  Today,  with 
the  insanity  defense  available,  many  courts  refuse  to  allow  psychiatric 
testimony  on  the  issue  of  intent,  limiting  it  exclusively  to  whether  the 
defendant  knew  the  difference  between  right  and  wrong  (or  met  what- 
ever other  insanity  test  happens  to  prevail  in  the  particular  jurisdiction). 
Under  the  Nixon  proposal,  however,  psychiatric  evidence  would  be  ad- 
missible to  show,  in  the  words  of  the  bill,  that  the  defendant  'lacked  the 
state  of  mind  required  as  an  element  of  the  offense  charged.'  Thus, 
the  courts  may  soon  hear  psychiatrists  explaining  that  an  alleged  tax 
evader,  while  not  insane,  could  not  have  formed  the  'intent'  to  defraud 
because  he  had  a  compulsion  to  cheat.53 

My  recommendation  differs  from  section  502  in  two  major  respects. 
In  the  first  place,  although  my  proposal  and  section  502  are  essentially  the 
same  with  regard  to  the  admissibility  of  evidence  as  to  the  state  of  mind 
of  the  defendant,  my  proposal  includes  a  modernized  statement  of  the 
M'Naghten  test.  This  test  provides  a  legal  framework  for  the  evaluation 
of  psychiatric  testimony. 

Second,  my  proposal,  as  distinct  from  section  502,  would  allow  no  opinions 
of  psychiatrists  framed  in  the  language  of  the  state  of  mind  elements.  The 
situation  under  section  502  would  be  different.  Rule  704  of  the  proposed 
federal  rules  of  evidence  states:  "Testimony  in  the  form  of  an  opinion  or 
inference  otherwise  admissible  is  not  objectionable  because  it  embraces  an 
ultimate  issue  to  be  decided  by  the  trier  of  fact."34  When  rule  704  goes 
into  effect,  and  if  section  502  becomes  law,  it  can  be  expected  that  the  courts 
will  allow  opinions  of  psychiatrists  in  the  exact  language  of  the  state  of  mind 
elements  of  the  various  offenses.  The  reason  for  this  is  that  section  502 
would  be  the  responsibility  test.  On  the  other  hand,  if  modernized  M'Naghten 
is  the  responsibility  test,  psychiatric  opinions  directly  on  the  state  of  mind 
element  should  not  be  admissible  under  rule  704  because  such  opinions 
could  only  be  in  terms  of  the  responsibility  test  and  would  not  be  "other- 
wise admissible."  If  the  proposals  herein  are  adopted,  this  should  be  made 
clear  in  the  legislation. 

at  a  conference  of  judges  he  merely  referred  to  that  as  a  hypothetical  possibility  in  the 
context  of  a  full  treatment  and  rehabilitation  system,  and  said  that  the  only  determina- 
tion at  the  trial  would  be  whether  the  defendant  did  the  act  "which  would  constitute 
a  crime  if  he  had  the  mens  rea,  the  criminal  intent."  Wion  v.  United  States,  325  F.2d 
420,  428-29  n.10  (10th  Cir.  1963).  From  this  it  cannot  be  said  that  Chief  Justice 
Burger  favors  abolishing  the  insanity  defense  and  allowing  psychiatric  evidence  on 
only  mens  rea  at  the  trial.  Furthermore,  Judges  Bazelon,  Haynesworth,  and  Weintraub 
have  not  taken  such  a  position  either,  according  to  authority  cited  in  note  19  supra. 
United  States  v.  Bravvner,  471  F.2d  969,  985  (D.C.  Cir.  1972).  Abolishing  the  insanity 
defense  and  not  allowing  evidence  of  mental  disease  or  defect  on  mens  rea  may  create 
constitutional  problems.  See  Monahan,  supra  note  51,  at  727;  Robinson,  supra  note 
33,  at  252. 

53  Dershowitz,  Abolishing  the  Insanity  Defense:  The  Most  Significant  Feature  of 
the  Administration's  Proposed  Criminal  Code — An  Essay,  9  Crim.  L.  Bull.  434,  438 
(1973). 

54  Proposed  Rules  of  Evidence  for  United  States  Courts  and  Magistrates,  704,  34 
L.  Ed.  2dcxlvii  (1972). 

38-472    O  -   74  -  20 


7104 


800  SOUTHWESTERN  LAW  JOURNAL  [Vol.  27 

If  section  502  became  law,  its  application  to  many  of  the  offenses  in  the 
new  federal  criminal  code  would  obtain  the  same  result  as  the  application 
of  M'Naglitcn.  This  would  occur  with  regard  to  offenses  using  the  words 
"knowingly"  or  "with  knowledge"  as  the  mental  element,  since  the  defi- 
nition of  those  words  in  the  administration's  bill  is  a  state  of  mind  of  the 
defendant  "when  he  is  aware  of  the  nature  of  his  conduct."55  As  to  the  other 
offenses  in  the  new  code  with  state  of  mind  elements  couched  in  terms 
of  "intent,"  "recklessness,"  or  "negligence,"  however,  the  result  obtained  by 
application  of  section  502,  unlike  that  under  M'Naghten,  would  be  built 
upon  the  unfettered  opinions  of  psychiatrists.50  And  even  under  the  other 
types  of  offenses  section  502  would  allow  psychiatrists  to  involve  them- 
selves deeply  in  opinions  directed  toward  the  intricate  legal  and  factual  issues 
involved  in  the  state  of  mind  elements.  This  would  not  be  the  case  were 
M'Naghten  applied  as  outlined  below. 

III.    Proposal 

I  recommend  that  Congress  consider  adopting  a  modernized  M'Naghten 
test  of  criminal  responsibility.  This  should  be  in  the  language  of  the  cogni- 
tion phase  of  the  ALI  test  to  the  effect  that  "a  person  is  not  responsible  for 
criminal  conduct  if  at  the  time  of  such  conduct  as  a  result  of  mental  disease 
or  defect  he  lacks  substantial  capacity  to  appreciate  the  criminality  of  his 
conduct."  This  is  broader  than  the  original  M'Naghten  test.57  It  does  not 
constitute  a  step  backward  in  the  law,  since  even  though  the  federal  courts 
have  moved  from  M'Naghten  to  ALI,  numerous  state  courts  have  retained 
M'Naghten.58 

The  reason  for  recommending  adoption  of  modernized  M'Naghten  is  to 
help  reduce  dominance  of  psychiatrists.  However,  to  allay  any  remaining 
fears  that  this  may  be  a  backward  movement,  certain  additional  provisions 
should  be  included  in  the  legislation  to  resolve  the  criticisms  of  M'Naghten. 
One  of  these  criticisms  is  that  the  "language  of  the  old  right-wrong/irresistible 
impulse  rule  for  insanity  was  antiquated,  no  longer  reflecting  the  commun- 
ity's judgment  as  to  who  ought  to  be  held  criminally  liable  for  socially 
destructive  acts  .  .  ."59  and  did  not  "comport  with  modern  medical  knowl- 
edge that  an  individual  is  a  mentally  complex  being  with  varying  degrees  of 
awareness. "60  More  specifically,  M'Naghten  has  been  criticized  because  of 
its  emphasis  on  the  cognitive  aspect  of  the  personality  which  recognizes  no 
degrees  of  crime.01  Psychiatrists  were  also  concerned  that  under  M'Naghten 
and  other  traditional  tests  the  law  asked  them  to  go  beyond  their  profes- 

r,r>S.  1400,  93d  Cong.,  1st  Sess.  §  302(b)  (1973);  H.R.  6046,  93d  Cong.,  1st  Sess. 
§  302(b)  (1973). 

56  Id.  §§  301,  302,  303. 

57  See  note  7  supra. 

™See  Wade  v.  United  States,  426  F.2d  64,  82-83  (9th  Cir.  1970)  (Trask,  J., 
dissenting). 

™  United  States  v.  Brawner,  471  F.2d  969,  976  (D.C.  Cir.  1972). 

eo  Wade  v.  United  States,  426  F.2d  64,  66  (9th  Cir.  1970). 

d  United  States  v.  Freeman,  357  F.2d  606,  618  (2d  Cir.  1966).  See  also  United 
States  v.  Brawner,  471  F.2d  969,  976  (D.C.  Cir.  1972);  United  States  v.  Frazier, 
458  F.2d  911,  914  (8th  Cir.  1972). 
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sional  competence  and  decide  "which  defendants  were  guilty  and  which  ones 
should  be  excused  for  lack  of  criminal  responsibility."02  Some  courts  have 
emphasized  that  individuals  held  responsible  under  M'Naghten  may  be  sent 
to  prison,  not  treated  for  existing  mental  disease,  and,  upon  release,  be  a 
danger  to  society.03  Other  courts  have  said  that  M'Naghten  placed  tight 
shackles  upon  expert  testimony  of  psychiatrists,  depriving  the  triers  of  fact 
of  information  vital  to  their  judgment.64 

I  recommend  that  Congress  include  in  the  legislation  an  authorization  for 
psychiatrists  to  testify,  and  for  evidence  to  be  presented,  concerning  the  exist- 
ence of  a  mental  disease  or  defect,  to  be  considered  by  the  jury  along  with 
other  relevant  facts  on  the  issue  of  whether  or  not  the  defendant  in  fact  lacked 
the  state  of  mind  required  as  an  element  of  the  offense  charged.  This  is  now 
authorized  in  the  District  of  Columbia  and  other  jurisdictions  in  varying 
situations.05  This  concept  of  testimony  as  to  mental  disease  or  defect  which 
may  affect  the  state  of  mind  required  for  the  crime  has  been  described  in 
a  variety  of  ways  in  various  contexts,  but  it  is  intended  herein  that  it  en- 
compass terms  such  as  diminished  capacity,  diminished  responsibility,  partial 
insanity  or  partial  responsibility  reducing  the  degree  of  the  offense,  and 
the  volition  phase  of  ALL66 

Procedurally,  the  issue  involved  may  arise  in  situations  where  the  mental 
condition  is  offered  as  a  defense  under  the  responsibility  test  but  the  jury 
finds  that  the  defendant  is  responsible  under  the  test.  In- such  a  case, 
the  psychiatric  testimony  and  evidence  of  the  existence  of  mental 
disease  or  defect  may  be  considered  on  the  question  as  to  whether  the  de- 
fendant in  fact  had  the  requisite  state  of  mind  required  as  an  element  of  the 
offense.  Similarly,  such  testimony  and  evidence  may  be  considered  directly 
on  the  state  of  mind  element  if  a  full  lack  of  responsibility  defense  under  the 
legal  test  is  not  raised,  or  if  it  is  held  that  there  is  insufficient  evidence  for 
an  instruction  under  the  responsibility  test.07    As  stated  in  section  4.02(1) 

62  United  States  v.  Brawner,  471  F.2d  969,  1014  (D.C.  Cir.  1972)  (Bazelon,  C.J., 
concurring  in  part  and  dissenting  in  part).  See  also  United  States  v.  Currens,  290  F.2d 
751,  767  (3d  Cir.  1961). 

°3  Wade  v.  United  States,  426  F.2d  64,  66-67  (9th  Cir.  1970);  United  States  v. 
Chandler,  393  F.2d  920,  927  (4th  Cir.  1968);  United  States  v.  Freeman,  357  F.2d 
606,  618  (2d  Cir.  1966);  United  States  v.  Currens,  290  F.2d  751,  767  (3d  Cir.  1961). 

°*  United  States  v.  Freeman,  357  F.2d  606,  619-20  (2d  Cir.  1966). 

65  United  States  v.  Brawner,  471  F.2d  969,  998-1002  (D.C.  Cir.  1972). 

™See  Annot.,  22  A.L.R.3d  1228-62  (1968).  See  also  United  States  v.  Alexander, 
471  F.2d  923,  947-52  (D.C.  Cir.  1972)  (Bazelon,  C.J.,  dissenting);  United  States  v. 
Porter,  431  F.2d  7,  9  (9th  Cir.),  cert,  denied,  400  U.S.  960  (1970);  United  States  v. 
Gorman,  393  F.2d  209,  211  (7th  Cir.),  cert,  denied,  393  U.S.  832  (1968);  Brubaker  v. 
Dickson,  310  F.2d  30,  38  (9th  Cir.  1962),  cert,  denied,  111  U.S.  978  (1963);  Rhodes  v. 
United  States,  282  F.2d  59  (4th  Cir.),  cert,  denied,  364  U.S.  912  (1960);  United  States 
v.  Chappell,  19  U.S.C.M.A.  236,  41  C.M.R.  236  (1970);  United  States  v.  Storey,  9 
U.S.C.M.A.  162,  25  C.M.R.  424  (1958);  State  v.  Sikora,  44  N.J.  453,  210  A.2d  193 
(1965);  State  v.  Di  Paolo,  34  N.J.  279,  294,  168  A.2d  401,  408  (1961);  ALI  Model 
Penal  Code  §  4.02(1)  (May  1962  Official  Draft);  1  E.  Devitt  &  C.  Blackmar, 
Federal  Jury  Practice  and  Instructions  §  13.17  (2d  ed.  1970);  H.  Wiehofen, 
Mental  Disorder  as  a  Criminal  Defense  174-95  (1954);  Goldstein,  supra  note 
51,  at  134-44;  Goldstein  &  Katz,  Abolish  the  "Insanity  Defense" — Why  Not?,  72  Yale 
L.J.  853  (1963);  Manson,  Lack  of  Mental  Capacity  To  Intend — A  Unique  Rule,  4 
Military  L.  Rev.  79  (1959). 

67  United  States  v.  Brawner,  471  F.2d  969,  998  (D.C.  Cir.  1972);  United  States  v. 
Gorman,  393  F.2d  209,  211  (7th  Cir.  1968). 
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of  the  Model  Penal  Code,  "Evidence  that  the  defendant  suffered  from  a  men- 
tal disease  or  defect  is  admissible  whenever  it  is  relevant  to  prove  that  the 
defendant  did  or  did  not  have  a  state  of  mind  which  is  an  element  of  the 
offense."68 

Certainly  the  concept  described  in  the  foregoing  paragraphs  should  be 
applicable  to  crimes  with  specific  intent.  So  in  homicide  cases  it  should 
apply  to  premeditation,  deliberation  and  malice,  even  though  the  authorities 
are  divided  as  to  malice.69  With  specific  reference  to  the  administration's 
proposed  bill,  the  concept  should  apply  to  offenses  involving  the  culpability 
requirements  described  as  intentionally,  knowingly,  recklessly,  or  negli- 
gently.70 Furthermore,  the  concept  should  not  only  have  the  effect  of  re- 
ducing the  degree  of  crime  where  degrees  are  involved,  but  as  a  factor  to  be 
weighed  along  with  other  evidence  as  to  whether  the  state  of  mind  element 
existed,  it  should  have  the  effect  of  contributing  to  complete  acquittal  if  the 
jury  is  so  inclined.  In  addition,  if  a  non-degree  crime  is  involved  the  con- 
cept should  be  available  for  consideration  by  the  jury  so  it  can  contribute 
to  complete  acquittal.71 

The  concept  under  consideration  allows  psychiatric  testimony  and  evi- 
dence as  to  the  existence  of  a  mental  disease  or  defect,  to  be  considered  along 
with  other  relevant  facts  on  the  issue  of  whether  the  defendant  lacked  the 
state  of  mind  required  as  an  element  of  the  offense  charged.  Thus,  although 
social  and  cultural  factors  may  be  considered  by  a  psychiatrist  in  connection 
with  other  factors  as  to  whether,  in  fact,  there  is  a  mental  disease  or  defect, 
such  social  and  cultural  factors  standing  alone  should  not  be  considered  admis- 
sible under  this  concept.72  It  is  also  noted  that  there  is  a  split  in  the  federal  cir- 
cuits as  to  the  adoption  of  the  so-called  ALI  caveat  paragraph  that  excludes 
from  the  terms  "mental  disease  or  defect"  an  "abnormality  manifested  only 
by  repeated  criminal  or  otherwise  anti-social  conduct."73  Of  course,  if  such 
repeated  activity  is  all  that  is  involved,  then  it  does  not  meet  the  requirements 
of  "mental  disease  or  defect"  in  the  concept  under  consideration  here.  How- 
ever, there  may  be  other  evidence  "augmenting  mere  recidivism"  which 
could  result  in  a  diagnosis  of  a  mental  disease.74 

With  reference  to  burden  of  proof,  it  is  contemplated  that  where  there 
is  a  full  insanity  defense,  once  some  evidence  of  mental  disease  or  defect 
has  been  introduced,  the  presumption  of  sanity  no  longer  controls  and  the 
government  must  prove  sanity  beyond  reasonable  doubt  in  terms  of  modern- 
ized M'Naghten.  The  jury  would  be  instructed  that  it  is  authorized  to  bring 
in  a  verdict  of  not  guilty  by  reason  of  insanity,  if  warranted  by  the  evidence.75 
However,  the  jury  should  also  be  instructed  that  even  if  there  is  a  decision 

08  ALI  Model  Penal  Code  §  4.02(1)  (May  1962  Official  Draft). 

C9  United  States  v.  Brawner,  471  F.2d  969,  985,  998,  1002  (D.C.  Cir.  1972); 
Annot.,  22  A.L.RJd  1238-42,  1246-57  (1968). 

™S.  1400,  93d  Cong.,  1st  Sess.  §§  301-03  (1973);  H.R.  6046,  93d  Cong.,  1st 
Sess.  §8  301-03  (1973). 

"  Cf.  United  States  v.  Gorman,  393  F.2d  209,  211  (7th  Cir.  1968). 

72  United  States  v.  Brawner,  471  F.2d  969,  994-95  (D.C.  Cir.  1972). 

73  Id.  at  992-93. 

74  United  States  v.  Freeman,  357  F.2d  606,  625  (2d  Cir.  1966).  See  also  Wade  v. 
United  States,  426  F.2d  64,  72-73  (9th  Cir.  1970). 

75  Cf.  United  States  v.  Brawner,  471  F.2d  969,  1008  (D.C.  Cir.  1972). 
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that  the  evidence  is  not  sufficient  for  a  verdict  of  not  guilty  by  reason  of  in- 
sanity, the  evidence  of  mental  disease  or  defect  may  also  be  considered  on 
whether  the  government  has  proved  the  state  of  mind  element  beyond  a  rea- 
sonable doubt.70  If  the  government  does  not  prove  the  state  of  mind  element 
beyond  a  reasonable  doubt,  a  full  acquittal  would  result  rather  than  an  ac- 
quittal by  reason  of  insanity.77  The  defendant  should  also  be  authorized 
to  present  psychiatric  testimony  and  evidence  directly  on  the  state  of  mind 
element,  without  raising  a  full  insanity  defense,  in*  which  case  the  jury  would 
be  instructed  to  consider  it  in  terms  of  whether  the  government  had  proved 
that  element  beyond  a  reasonable  doubt.78 

Under  the  various  responsibility  tests  there  have  been  many  complaints 
by  psychiatrists  that  the  tests  do  not  reflect  modern  medical  knowledge,  that 
yes  or  no  answers  have  been  demanded  in  the  language  of  the  tests,  and  that 
psychiatric  testimony  is,  therefore,  artificially  limited  and  distorted.79  As  the 
foregoing  discussion  indicates,  under  the  proposals  set  forth  herein  this  should 
no  longer  be  a  problem.  These  proposals  go  further  than  courts  which  have 
earlier  attempted  to  resolve  this  problem  by  merely  allowing  broad  psychiat- 
ric testimony.80  In  this  connection,  a  significant  problem  has  been  that 
many  courts  have  not  allowed  instructions  to  be  given  to  juries  drawing  at- 
tention to  psychiatric  testimony  already  in  evidence  concerning  its  effect  on 
the  state  of  mind  element,  if  such  testimony  is  not  sufficient  to  exonerate 
under  the  responsibility  test.81  Even  more  significant  is  the  fact  that  some 
courts  have  not  allowed  such  testimony  to  be  admitted  in  evidence  if  it 
does  not  meet  the  standards  of  the  responsibility  test.82  Within  the  frame- 
work previously  discussed  such  evidence  would  be  admitted  under  the  pro- 
posals herein,  and  there  would  be  an  instruction  to  the  jury  to  consider  it 
on  the  state  of  mind  element.  It  is  recommended  that  this  be  made  clear 
by  Congress  in  the  legislation. 

The  concept  under  consideration  would  result  in  admissibility  of  psychiat- 
ric testimony  and  evidence  which  would  encompass  what  has  been  called 
diminished  capacity,  diminished  responsibility  and  partial  insanity  or  partial 
responsibility.  In  fact,  it  would  go  even  further  than  some  courts  in  that 
it  would  authorize  complete  acquittal,  under  appropriate  circumstances, 
rather  than  merely  reducing  the  degree  of  the  offense.83 

Admissibility  of  psychiatric  testimony  and  evidence  as  to  the  existence  of 

"^  Id.    See  also  1  E.  Devitt  &  C.  Blackmar,  supra  note  66,  at  §   13.17. 

77  1  E.  Devitt  &  C.  Blackmar.  supra  note  66,  at  §  13.17. 

™  United  States  v.  Brawner,  471  F.2d  969,  998,  1002  (D.C.  Cir.  1972). 

79  S.  Glueck,  supra  note  13,  at  61-65.  See  also  notes  59,  60,  and  61  supra,  and 
accompanying  text. 

80  United  States  v.  Brawner,  471  F.2d  969.  994-95  (D.C.  Cir.  1972);  United  States 
v.  Frazier,  458  F.2d  911,  915-16  (8th  Cir.  1972);  United  States  v.  Chandler,  393  F.2d 
920,  925  (4th  Cir.  1968). 

siAnnot.,  22  A.L.R.3d  1228,  1260  (1968).  See  also  United  States  v.  Alexander, 
471  F.2d  923,  951-52  (D.C.  Cir.  1972)  (Bazelon,  C.J.,  dissenting),  referring  to  Fisher 
v.  United  States,  328  U.S.  463  (1946)  and  Stewart  v.  United  States,  275  F.2d  617 
(D.C.  Cir.  1960),  rev' d  on  other  grounds,  366  U.S.  1  (1961). 

82Annot.,  22  A.L.RJd  1228,  1235-38  (1968).  See  United  States  v.  Haseltine, 
419F.2d  579  (9th  Cir.  1969). 

83  Cf.  Annot.,  22  A.L.R.3d  1228,  1235-43  (1968);  S.  Glueck,  supra  note  13,  at 
22-30.    See  also  note  64  supra,  and  accompanying  text. 


710* 


804  SOUTHWESTERN  LAW  JOURNAL  [Vol.  27 

mental  disease  or  defect  affecting  the  state  of  mind  element  would  also  en- 
compass what  is  involved  in  the  irresistible  impulse  test  (and  the  modern 
verson  of  that  test  which  is  the  volitional  phase  of  ALI) .  In  order  to  broaden 
M'Naghten  to  include  a  volitional  concept  there  is  no  need  for  an  addition  to 
the  responsibility  test.  The  problem  would  be  resolved  by  allowing  the  jury 
to  consider  the  psychiatric  testimony  and  evidence  in  the  framework  pre- 
viously discussed.  The  only  difference  is  that  the  jury  would  consider  the 
testimony  and  evidence,  along  with  other  evidence,  in  determining  whether 
the  state  of  mind  element  had  been  proved  beyond  a  reasonable  doubt,  rather 
than  considering  the  volitional  concepts  in  terms  of  a  full  responsibility  test. 
Such  consideration  by  the  jury  should  be  adequate,  and  would  answer  the 
long  existing  complaints  of  psychiatrists,  courts,  and  other  authorities  on 
this  subject.84 

The  administration's  proposed  bill  includes  a  section  providing  hospitaliza- 
tion for  a  person  acquitted  by  reason  of  insanity,85  and  a  section  providing 
that  the  sentencing  court  may  commit  the  defendant  to  the  custody  of  the 
Attorney  General  for  treatment  in  a  suitable  mental  hospital  or  other  facility 
if  a  convicted  defendant  is  presently  suffering  from  a  mental  disease  or 
defect  as  a  result  of  which  he  is  in  need  of  custody,  care,  or  treatment  in 
a  mental  institution.86  The  provision  for  hospitalization  for  those  acquitted 
by  reason  of  insanity  fills  in  a  gap  which  has  been  recognized  by  the  courts.87 
Authority  for  the  sentencing  court  to  order  treatment  in  a  mental  institution 
for  convicted  defendants  having  a  mental  disease  or  defect  resolves  the  prob- 
lem, recognized  by  the  courts,  that  a  person  might  not  be  treated  in  prison 
and  could  be  released  while  still  a  danger  to  society.88 

With  reference  to  dominance,  the  major  problem  under  DurJiam  appears 
to  have  been  opinions  of  psychiatrists  in  the  language  of  the  responsibility 
test.  This  problem  will  continue  under  ALI.  As  stated  earlier,  dominance 
of  psychiatrists  under  the  volitional  phase  of  the  ALI  test  is  particularly 
troublesome  because  of  the  wide-open  nature  of  that  phase  of  the  test,  giv- 
ing psychiatrists  much  more  leeway  to  dominate  than  under  modernized 
M'Naghten.  For  purposes  of  a  standard  or  framework  in  which  to  evaluate 
psychiatric  testimony  and  evidence  a  responsibility  test  is  necessary.  Modern- 
ized M'Naghten  is  recommended  since  it  is  the  least  susceptible  of  causing 
domination  by  psychiatrists.    It  is  also  clear  that  because  the  volitional  phase 


84  Cf.  Glueck,  supra  note  13,  at  54-58;  Keedy,  Irresistible  Impulse  as  a  Defense 
in  the  Criminal  Law,  100  U.  Pa.  L.  Rev.  956,  991-93  (1952).  See  also  note  64  supra, 
and  accompanying  text. 

86  S.  1400,  93d  Cone,  1st  Sess.  §  4222  (1973);  H.R.  6046,  93d  Cong.,  1st  Sess. 
§  4222  (1973). 

se  S.  1400,  93d  Cong.,  1st  Sess.  §  4224  (1973);  H.R.  6046,  93d  Cong.,  1st  Sess. 
§  4224  (1973). 

87  United  States  v.  Chandler,  393  F.2d  920,  927  (4th  Cir.  1968);  United  States  v. 
Shapiro,  383  F.2d  680,  686-87  (7th  Cir.  1967);  United  States  v.  Freeman,  357  F.2d 
606,  625-26  (2d  Cir.  1966).  See  also  Wade  v.  United  States,  426  F.2d  64,  80-82  (9th 
Cir.  1970)  (Trask.  J.,  dissenting). 

88  See  note  63  supra,  and  accompanying  text.  See  also  S.  1400,  93d  Cong.,  1st 
Sess.  §  4225  (1973);  H.R.  6046,  93d  Cong.,  1st  Sess.  §  4225  (1973).  These  sections 
provide  for  examination  and  further  commitment  if,  at  the  expiration  of  the  sentence, 
a  court  determines  that  the  defendant  is  still  a  danger  to  himself  or  the  person  or  prop- 
erty of  Oihers. 
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of  ALI  requires  psychiatrists  to  go  into  whether  the  defendant  can  conform 
to  the  requirements  of  the  "law,"  including  particularly  the  state  of  mind 
element,  psychiatrists  would  be  more  involved  in  legal,  social,  and  moral 
questions  than  under  modernized  M'Naghten.  Thus,  psychiatrists  should 
welcome  the  opportunity  to  avoid  rendering  opinions  in  the  language  of 
the  volitional  phase  of  ALI. 

It  is  true  that  under  the  recommendations  herein  it  is  contemplated  that 
psychiatrists  will  still  be  authorized  to  render  opinions  in  the  language  of 
modernized  M'Naghten.  This  is  consistent  with  the  position  taken  by  the 
court  in  Brawner  to  the  effect  that  with  reference  to  the  responsibility  test 
"[t]he  goal  of  avoiding  undue  dominance  of  the  jury  by  expert  testimony 
does  not  require  ostrich  disregard  of  the  key  issue  of  causality."89  Thus,  in 
Brawner  the  court  held  that  a  psychiatrist  could  be  asked  for  an  opinion  in 
terms  of  the  full  ALI  test,90  and  similarly  under  the  proposals  herein  psychia- 
trists would  be  authorized  to  render  opinions  in  the  language  of  the  cognition 
phase  of  ALI  (modernized  M'Naghten). 

Because  of  potential  continued  dominance  of  psychiatrists  there  are  some 
who  question  whether  there  should  be  opinions  in  the  language  of  the  re- 
sponsibility test.91  However,  the  opportunity  for  dominance  will  be  re- 
duced by  not  allowing  psychiatrists  to  render  opinions  on  the  volitional  phases. 
The  jury  will  still  have  the  benefit  of  psychiatric  testimony  and  evidence  as 
to  existence  of  mental  disease  or  defect  and  will  be  given  instructions  by  the 
court  on  this  in  connection  with  the  state  of  mind  element. 

Since  modernized  M'Naghten  is  a  legal,  not  a  medical  concept,  and  psy- 
chiatrists will  be  able  to  fully  present  their  testimony  and  have  it  considered 
in  the  framework  outlined  herein,  it  does  not  appear  that  they  should  have 
difficulties  about  being  asked  to  render  an  opinion  in  terms  of  modernized 
M'Naghten.92  If,  in  fact,  they  have  a  problem  in  rendering  such  an  opinion 
they  can  say  so,  and  their  testimony  will  still  be  considered  by  the  jury. 

All  of  the  points,  previously  discussed,  as  to  other  wide-open  tests  such 
as' Durham  and  the  volitional  phase  of  ALI  are  fully  applicable  as  to  why 
there  should  be  no  psychiatric  opinions  in  the  language  of  the  state  of  mind 
element.  This  applies  not  only  to  opinions  as  to  whether  or  not  the  defend- 
ant had  the  requisite  state  of  mind  for  the  offense,  but  also  as  to  whether 
or  not  he  had  the  mental  capacity  for  such  state  of  mind.  It  is  recommended 
that  Congress  make  clear  in  the  legislation  that  there  should  be  no  such 
opinions.  Otherwise,  the  dominance  problem  would  be  far  worse  than  it 
is  now,  since  there  would  be  no  framework  whatsoever  in  which  the  court 
and  jury  could  evaluate  these  opinions  except  the  language  of  the  statutes 
defining  the  offenses. 


8»471  F.2d  969.  1006  (D.C.  Cir.  1972). 
oo  Id.  at  1006-07. 

91  Id.  at  1011-12,  1034  (Bazelon,  C.J.,  concurring  in  part  and  dissenting  in  part). 

92  Cf.    H.   FlNGARETTE,   THE   MEANING   OF    CRIMINAL   INSANITY    1  17-20.    ( 1972 ) ;    Hall, 

Psychiatry  and  Criminal  Responsibility,  65  Yale  L.J.  761,  782-85  (1956). 
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Forensic  Psychiatry  in  the  Legal  Defense 
of  Murder 


The  crime  of  murder  exists  in  some  form  in  all  known  societies.  In  the  disposition  of 
those  who  are  found  guilty,  the  law  places  little  reliance  upon  behavioral  sciences.  Homi- 
cide occurs  for  diverse  reasons.  The  law  recognizes  this  fact  by  providing  several  legal 
categories  of  homicide,  one  of  which  is  "not  guilty  by  virtue  of  insanity."  The  concept  of 
insanity  in  determining  responsibility  for  the  crime  is  defined  according  to  legal  criteria. 
The  literature  on  the  issue  of  criminal  responsibility  is  extensive,  but  that  issue  will  not  be 
the  subject  of  this  paper. 

The  act  of  homicide  is  not  only  a  physical  but  also  a  psychological  event.  The  state  of 
mind  of  the  perpetrator  during  the  execution  of  the  crime  is  of  crucial  legal  consequence; 
therefore,  the  psychiatrist  is  an  important  resource  to  the  legal  process  in  determining  his 
condition.  For  historical  reasons,  the  law  has  made  an  attempt  to  place  the  primary  focus 
of  attention  on  the  act  itself.  The  dominance  of  the  act  was  an  important  political  achieve- 
ment, assuring  equality  before  the  law.  The  act  of  murder  was  to  be  adjudged  and  pun- 
ished the  same  whether  committed  by  a  prince  or  a  pauper — at  least  this  was  the  hope. 
The  political  organization  of  society  has  changed,  as  well  as  the  psychological  sophistica- 
tion of  the  public  at  large.  Society  is  ready  to  shift  the  emphasis  from  the  act  to  the  actor. 
The  need  for  psychiatric  participation  in  this  process  will  increase  in  the  future. 

Psychiatric  contributions  to  the  litigation  process  in  general,  and  the  handling  of 
homicide  in  particular,  are  based  upon  clinical  skill,  experience,  and  some  degree  of  legal 
sophistication.  Without  clinical  expertise  in  the  subject  matter,  the  psychiatrist  is  a  mere 
figurehead,  utilized  in  the  courtroom  for  ritualistic  purposes.  Scientific  knowledge  of  the 
subject,  however,  is  not  enough  for  the  purpose  of  meaningful  participation  in  the  legal 
process.  It  is  essential  that  a  psychiatrist  be  familiar  with  the  legal  setting  in  which  he 
renders  his  services.  It  goes  without  saying  that  the  legal  profession  also  needs  psychiatric 
sophistication  in  order  to  be  receptive  to  psychiatric  contributions. 

Within  the  psychiatric  and  legal  professions,  there  has  been  opposition  to  such  cross- 
education.  In  both  professions,  one  encounters  those  who  champion  the  slogan  "A  little 
knowledge  is  a  dangerous  thing."  They  refuse  to  recognize  that  nothing  is  more  dangerous 
than  ignorance  and  that  the  so-called  little  knowledge  can  be  valuable  for  the  acquisition 
of  further  in-depth  knowledge.  Information  about  psychiatry  will  not  transform  the 
lawyer  into  a  psychiatrist,  but  it  might  help  him  to  become  a  better  lawyer.  Information 
about  the  law  will  not  make  the  psychiatrist  an  attorney,  but  it  will  help  him  to  become 
a  better  practitioner  within  the  scope  of  his  own  profession. 

Presented  at  the  Plenary  Session  of  the  Twenty-third  Annual  Meeting  of  the  American  Academy  of 
Forensic  Sciences,  Phoenix,  Ariz.,  23  Feb.  1971.  Received  for  publication  4  May  1971;  accepted  for 
publication  14  Sept.  1971. 

1  Wayne  State  University,  Detroit,  Mich. 
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Varieties  of  Homicide 

It  is  almost  banal  to  stress  that  there  are  varieties  of  homicide;  nevertheless,  it  is  neces- 
sary, since  society  treats  homicide  as  if  it  were  unitary  behavior.  There  are  homicides 
which  represent  the  ultimate  of  organization,  structure,  preparation,  and  execution;  at  the 
other  end  of  the  spectrum,  there  are  those  which  are  nothing  more  than  a  disorganized, 
unplanned  discharge  of  primitive  aggression.  A  duel  may  lead  to  homicide,  but  it  repre- 
sents an  example  of  organized,  ritualized  aggression.  A  lethal  confrontation  portrayed  in 
a  Western  is  an  organized  form  of  behavior  with  definite  rules  of  procedure.  A  gangland 
killing  is  an  organized  form  of  behavior  carried  out  by  those  who  believe  in  violence  as  a 
means  for  resolution  of  conflict.  Such  models  of  egosyntonic  modes  of  homicidal  behavior 
have  dominated  our  handling  of  homicide.  It  is  essential  to  recognize  that  they  represent  a 
small  fraction  of  the  homicides  in  our  culture. 

As  long  as  homicide  is  viewed  primarily  as  reflective,  egosyntonic  behavior,  punitive 
measures  seem  appropriate.  The  recognition  of  a  form  of  homicide  which  is  nonreflective, 
egodystonic,  and  represents  a  decompensation  phenomenon  requires  a  different  approach. 
The  egodystonic  homicide  can  be  best  described  as  the  conclusion  to  a  process  occurring 
between  two  individuals  whose  personalities  and  life  situation  determine  the  homicidal 
outcome.  The  homicide  in  these  cases  represents  a  resolution  of  conflict  extending  over  a 
long  period  of  time  and  maintained  primarily  on  an  unconscious  level.  The  homicide 
takes  place  during  a  disruption  of  the  ego  and  may  be  precipitated  by  a  seemingly  insig- 
nificant provocation.  The  term  "homicidal  process"  is  used  here  to  describe  the  progres- 
sive intensification  of  the  sadomasochistic  relationship  between  the  perpetrator  and  the 
significant  person  who  usually  becomes  the  victim.  "Usually"  is  emphasized,  as  occa- 
sionally displacement  occurs  and  an  uninvolved  person  becomes  the  focus  of  the  homicidal 
discharge. 

The  perpetrators  of  this  type  of  homicide  do  not  suffer  from  superego  defects;  on  the 
contrary,  they  show  evidence  of  a  strong  overcontrolling  superego  [/].  These  are  people 
who  do  not  have  the  capacity  to  gratify  their  aggressive  needs  consistently  and  do  it  in  an 
explosive  manner.  The  history  of  these  individuals  usually  reveals  violent  childrearing 
practices,  which  account  for  the  severity  of  the  superego.  In  the  dissociative  homicide,  the 
availability  of  a  gun  appears  to  be  a  crucial  variable.  Explosive  discharges  of  aggression 
may  have  occurred  in  these  perpetrators  before  and  were  terminated  by  verbal  or  non- 
lethal  physical  assaults.  The  incidence  of  such  episodes,  however,  is  generally  rare  in  this 
group.  Dissociative  homicide  usually  requires  the  presence  of  a  number  of  factors:  an 
overcontrolling  superego  in  the  perpetrator,  a  sadomasochistic  relationship  between 
victim  and  perpetrator,  the  occurrence  of  an  altered  state  of  consciousness,  and  the 
presence  of  a  weapon.  Dissociative  homicide  is  analogous  to  a  nuclear  reaction,  in  which  a 
number  of  isolated  events  must  occur  simultaneously  in  order  to  trigger  the  explosion. 

Insanity  as  a  Defense 

The  never-ending  controversy  and  outpouring  of  literature  on  the  subject  of  insanity  as 
a  defense  is  usually  conducted  without  consideration  of  those  facts  essential  to  the  whole 
interaction.  On  one  side,  the  proponents  of  insanity  as  a  defense  visualize  the  execution  of 
mentally  ill  citizens  for  crimes  which  they  have  committed  in  a  state  of  mental  derange- 
ment. The  opponents  of  insanity  as  a  defense,  on  the  other  hand,  see  murderers  who  go 
scot  free  because  skilful  attorneys,  with  the  help  of  unscrupulous  psychiatrists,  mislead 
innocent  juries  into  acquittal.  This  discrepancy  might  offer  stimulating  mental  exercise  to 
those  who  engage  in  this  polemic,  but  it  seems  to  have  little  basis  and  relationship  to  the 
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transactions  which  occur  in  the  criminal  courts  of  the  nation.  A  few  oversimplified 
generalizations  may  be  made: 

1.  Insanity  as  a  defense  is  raised  almost  exclusively  in  cases  of  involuntary  homicide 
and  only  when  the  perpetrator  of  the  involuntary  homicide  is  charged  with  first-degree 
murder. 

2.  The  perpetrators  of  homicide  who  plead  insanity  as  a  defense  are  neither  mentally  ill 
nor  criminals. 

3.  The  concept  of  insanity  is  a  legal  fiction  without  much  relationship  to  the  realities 
of  the  functioning  and  malfunctioning  of  the  human  mind. 

4.  The  determination  of  insanity  in  criminal  law  is  to  a  minimal  degree  influenced  by 
psychiatric  thinking  or  psychiatric  participation. 

5.  Insanity  is  raised  as  a  defense  in  a  small  proportion  of  the  cases  of  homicide.  A  great 
many  perpetrators  of  homicide  who  are  legally  and  factually  entitled  to  this  defense  do 
not  make  use  of  it. 

Defense  by  reason  of  insanity  exists  in  law  due  to  the  simple  fact  that  there  are  some 
crimes  which  are  committed  as  a  result  of  insanity,  that  is,  some  crimes  are  symptoms  of  a 
mental  disorder.  The  defense  by  insanity  has  a  variety  of  useful  functions,  which  appear 
to  have  been  lost  in  the  hue  and  cry  against  alleged  coddling  of  criminals.  Such  a  defense 
is  essential  for  the  internal  coherence  of  the  legal  structure.  If  criminal  sanctions  are  based 
on  criminal  responsibility,  then  involuntary  behavior  has  to  be  excluded  from  the  criminal 
process.  Furthermore,  the  defense  by  insanity  fulfills  an  important  social  function  by 
protecting  sick  people  from  punishment  and,  perhaps,  further  aggravation  of  their  con- 
dition. 

The  existence  of  the  defense  by  insanity  proclaims  that  the  law  recognizes  the  fact  that 
certain  forbidden  conduct  is  more  appropriately  handled  by  treatment  than  by  punish- 
ment. This  issue  is  particularly  critical  in  view  of  the  fact  that  penal  institutions  in  our 
society  do  not  regularly  provide  treatment  for  mentally  ill  prisoners.  The  controversy 
about  the  defense  by  insanity  would  be  much  less  intense  if  such  treatment  were  generally 
available  in  penal  institutions.  Punishment  of  those  who  have  transgressed  provisions  of 
the  criminal  law  while  lacking  the  ability  to  control  their  behavior  is  offensive  to  the  sense 
of  justice  and,  therefore,  undermines  respect  for  the  law.  Such  punishment  has  no  justifi- 
cation regardless  of  the  basic  objectives  of  criminal  law,  whether  they  be  those  of  retribu- 
tion, deterrence,  or  rehabilitation.  Furthermore,  the  defense  by  insanity  has  some  fiscal 
significance,  as  it  reduces  the  burden  on  the  penal  system  of  having  to  care  for  people  who 
do  not  require  the  complex  and  expensive  services  of  penal  institutions. 

The  defense  by  insanity  also  provides  for  the  inclusion  of  psychiatry  into  the  courtroom, 
which  is  certainly  beneficial  to  the  law  and  possibly  useful  to  psychiatry.  Psychiatry  has  a 
humanizing  influence  upon  criminal  law.  The  best  example  of  this  is  the  handling  of  suicide. 
Through  the  medium  of  the  defense  by  insanity,  the  handling  of  suicide  has  been  trans- 
formed from  a  felonious  offense  to  a  medical  entity,  exciting  little  interest  in  the  criminal 
law.  Society  does  not  appear  to  have  suffered  as  a  result  of  this  evolution,  and  certainly  the 
individual  citizens  afflicted  by  suicidal  impulses  are  better  served  by  psychiatry,  inadequate 
as  it  is,  than  by  the  criminal  process.  I  believe  that  defense  by  insanity,  which  now  is  rarely 
utilized,  poorly  presented,  and  frequently  unsuccessful,  will,  nevertheless,  succeed  in 
transforming  the  present  irrational  handling  of  homicidal  offenders  into  a  realistic  and 
useful  system  of  disposition. 

The  Model  for  Homicide 

In  handling  homicide,  the  law  utilizes  the  model  of  the  criminal  man  who  wilfully  and 
maliciously  kills  another  human  being  for  some  utilitarian  purpose.  This  model  fits  certain 
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homicidal  offenders.  There  is,  however,  no  doubt  that  the  majority  of  the  perpetrators  of 
homicide  do  not  fit  this  particular  model.  They  can  be  accommodated  within  it  only  by 
doing  violence  to  basic  legal  principles,  to  the  sense  of  justice,  and,  last  but  not  least,  to 
the  findings  of  behavioral  sciences.  The  law  as  a  rational  system  cannot  survive  if  it 
continues  to  disregard  scientific  reality  in  principle  or  in  practice. 

In  addition  to  the  model  of  the  criminal  man,  the  law  has  utilized  the  model  of  the 
sick  man  who  is  excluded  from  criminal  sanction.  This  model  has  led  a  shadowy  existence 
and  has  been  treated  as  a  stepchild  of  psychiatry  and  the  law.  Defense  by  insanity  is 
prominent  in  the  law  library  but  disreputable  in  the  courtroom.  The  indiscriminate 
charge  of  first-degree  murder  utilized  in  most  homicides  by  the  prosecution  raises  no 
legal  eyebrows.  The  assertion  of  defense  by  insanity,  however,  renders  the  legal  or 
psychiatric  practitioner  suspect  of  intellectual  dishonesty. 

There  is  a  common  myth  to  the  effect  that  crafty  defense  attorneys,  with  the  cooperation 
of  unscrupulous  psychiatrists,  bring  about  acquittals  of  murderers.  In  reality,  the  opposite 
is  true.  The  majority  of  attorneys  handling  homicide  cases  are  unskilled  in  the  preparation 
and  presentation  of  insanity  as  a  defense,  and  only  a  small  number  of  attorneys  have 
prepared  and  used  such  a  defense  repeatedly.  There  may  be  a  number  of  unscrupulous 
psychiatrists,  but  very  few  psychiatrists  of  any  kind  are  willing  or  able  to  participate  in  the 
legal  process.  It  is,  therefore,  not  surprising  that  insanity  is  used  as  a  defense  infrequently 
and  rarely  with  success.  Between  60  and  80  percent  of  all  homicides  involve  impulsive 
violence  towards  someone  with  whom  the  perpetrator  has  had  an  intense  relationship. 
Most  of  these  would  qualify  for  raising  insanity  as  a  defense.  Only  2  percent  of  cases 
charged  with  homicide  lead  to  acquittal  by  reason  of  insanity  [2]. 

In  involuntary,  dissociative  homicide  the  defendant  usually  has  no  other  defense  than 
that  of  insanity  [1].  He  asserts  it  not  because  of  the  prospect  of  avoiding  punishment  but 
due  to  the  fact  that  he  has  no  other  option.  In  this  type  of  homicide  the  perpetrator  usually 
reports  the  crime  himself.  He  frequently  has  made  a  confession  and  reinforced  it  by  many 
self-incriminating  statements.  The  act  frequently  is  committed  in  the  presence  of  witnesses. 
The  initial  comments  by  the  perpetrator,  as  well  as  his  behavior,  are  often  designed  to 
assure  him  of  a  charge  of  first-degree  murder. 

In  the  cases  of  egodystonic  and  psychotic  homicide,  success  in  apprehension  and  prose- 
cution is  aided  by  forces  rooted  in  the  psychology  of  the  perpetrators  of  these  acts.  In  the 
80  to  90  homicides  which  I  have  examined,  in  only  a  few  were  even  half-hearted  attempts 
made  to  elude  apprehension.  In  many  instances,  the  perpetrator  calls  the  police  or  reports 
the  crime  at  the  police  station.  It  hardly  requires  the  skills  of  Sherlock  Holmes  or  the 
resources  of  Scotland  Yard  to  deal  with  this  particular  category  of  homicidal  offenders. 
Furthermore,  it  does  not  require  brilliant  advocacy  to  persuade  a  jury  that  the  accused  did 
know  what  he  was  doing  and,  therefore,  that  it  is  the  duty  of  the  jury  to  find  him  guilty  of 
first-degree  murder.  For  reasons  which  seem  beyond  comprehension,  prosecutors  in  this 
country  consider  it  their  duty  to  obtain  a  first-degree  conviction  as  often  as  possible.  For 
example,  a  man  who  killed  his  mother  suddenly,  without  any  intense  interaction  with  her, 
and  then  proceeded  to  have  sexual  relations  with  her  dead  body,  was  charged  with  first- 
degree  murder! 

Plea  of  Insanity 

Insanity  as  a  defense  is  asserted  in  only  a  small  proportion  of  all  cases  where  it  could  be 
legally  applied.  There  are  a  variety  of  reasons  for  the  striking  underutilization  of  this 
defense.  The  law  limits  the  raising  of  the  defense  by  providing  a  legal  restrictive  formula  for 


7114 


its  presentation.  Another  limiting  factor  is  the  lack  of  familiarity  on  the  part  of  attorneys 
with  this  defense.  There  is  also  the  reality  of  lack  of  sufficient  witnesses  competent  in 
psychiatry.  The  public  attitudes  which  are  exemplified  by  the  attitudes  of  juries  are 
another  consideration.  The  practical  utility  of  insanity  as  a  defense  at  the  present  time  is, 
therefore,  insignificant  in  the  handling  of  homicide.  It  is  a  defense  scarce  in  the  courtroom 
although  plentiful  in  literature. 

Insanity  as  a  defense  could  be  viewed,  as  a  practical  matter,  not  to  be  a  defense  at  all  but 
a  form  of  guilty  plea.  In  asserting  the  defense  by  insanity,  the  perpetrator  admits  the  act 
and  submits  himself  to  a  disposition  prescribed  by  the  law  subsequent  to  his  so-called 
acquittal.  In  other  words,  acquittal  by  virtue  of  insanity  involves  confession  of  the  act  and 
acceptance  of  a  legally  prescribed  disposition — which  could  be  called  a  sentence.  Successful 
assertion  of  the  defense  by  insanity  does  not  bring  freedom  with  it.  Not  guilty  by  virtue  of 
insanity,  operationally  speaking,  means  the  acceptance  of  an  indeterminate  sentence; 
therefore,  the  defense  by  insanity  leads  primarily  to  a  moral  vindication.  The  control  over 
the  perpetrator  is  retained  by  the  state  subsequent  to  the  acquittal.  How  the  state  chooses 
to  exercise  this  control  will  vary.  In  any  other  acquittal,  the  state  relinquishes  the  control 
over  the  defendant.  The  following  case  history  is  illustrative. 

A  48-year-old  Negro  male  (a  Mr.  Smith)  shot  and  killed  his  wife  on  8  February  1969. 
There  was  a  long  history  of  marital  discord.  On  Friday,  7  February,  Mr.  Smith  came  home 
from  his  part-time  job  as  cleanup  man  at  a  K  Mart  at  11  a.m.,  slept  till  1  p.m.  and  then 
went  to  his  regular  job  at  Ford  Motor  Company,  where  he  worked  till  12  a.m.  He  again 
returned  home,  went  to  sleep,  and  woke  up  at  4  a.m.  to  go  to  his  part-time  job.  He  got  off 
at  10  a.m.  Saturday.  He  purchased  some  groceries  and  then  went  to  his  home,  where  he 
attempted  to  go  to  sleep.  Shortly  after  his  arrival,  his  wife  informed  him  that  someone  was 
there  to  see  him — a  Wayne  County  deputy  sheriff  attempting  to  serve  papers  upon  him 
concerning  his  wife's  suit  for  divorce.  He  did  not  accept  the  papers.  This  irritated  his  wife, 
who  went  across  the  street  to  neighbors  and  evidently  made  a  call  to  the  police.  The  police 
entered  the  house,  since  the  wife  claimed  that  Mr.  Smith  was  armed  and  was  about  to  kill 
her.  The  officers  came  into  the  house,  searched  Mr.  Smith,  and  departed  once  they  recog- 
nized that  no  violence  had  taken  place  and  that  none  appeared  imminent.  Mr.  Smith 
found  this  upsetting  and  decided  to  leave  the  house.  He  stated  that  he  took  a  bath,  dressed, 
and  went  downstairs.  He  was  about  to  leave  but,  being  completely  exhausted,  sat  down  on 
the  couch  and  went  to  sleep.  He  said  he  was  awakened  by  the  barking  of  his  dog  and 
found  his  wife  bending  over  him  with  a  gun.  He  jerked  the  gun  from  her  hand.  The  next 
thing  he  remembered  was  that  she  was  lying  on  the  floor  and  appeared  to  be  shot.  Mr. 
Smith  went  to  a  neighbor  and  called  the  police,  notifying  them  that  a  shooting  had  taken 
place.  Mr.  Smith  said  he  remembered  grabbing  the  gun  but  denied  pulling  the  trigger. 

Mrs.  Smith  had  a  history  of  frequent  acute  disturbances  and  of  having  attempted 
suicide  in  1968.  The  past  history  of  Mr.  Smith  was  stable.  He  had  worked  for  Ford  Motor 
Company  since  1950.  He  had  no  history  of  antisocial  activities,  no  police  record.  I  ex- 
amined Mr.  Smith  in  April  1969,  found  him  free  of  any  psychiatric  symptoms  or  disability, 
and  so  testified.  I  did  express  the  opinion  that  at  the  time  of  the  act  Mr.  Smith  was  suffering 
from  an  irresistible  impulse.  The  jury  found  Mr.  Smith  not  guilty  by  virtue  of  insanity, 
and  he  was  committed  to  Northville  State  Hospital  in  accordance  with  Michigan  law. 
This  occurred  in  May  1969.  In  October  1969  I  again  examined  Mr.  Smith  at  Northville 
State  Hospital,  where  he  had  full  ground  privileges,  was  permitted  to  leave  the  hospital, 
was  working  regularly,  and  was  free  of  any  psychopathology. 

Seven  months  after  commitment,  in  December  1969,  a  hearing  was  held  in  front  of  a 
Wayne  County  circuit  judge,  the  purpose  of  which  was  described  by  the  attorney  as 
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"The  demonstration  to  the  Wayne  County  Circuit  Court  that  Mr.  Smith  is  being  illegally 
detained  by  the  institution  inasmuch  as  he  is  presently  sane,  and  not  a  danger  to  himself 
or  to  society."  In  the  same  communication,  the  attorney  also  related  that  Mr.  Smith, 
being  indigent,  had  inadequate  funds  for  the  pursuit  of  the  matter.  The  petition  was 
opposed  by  the  attorney  general,  who  produced  the  psychiatrist  in  charge  of  Mr.  Smith 
as  his  expert  witness.  The  state  psychiatrist  testified  that  Mr.  Smith  was  not  psychotic, 
that  he  did  have  ground  privileges,  and  that  ground  privileges  were  not  granted  to  those 
who  were  dangerous  to  themselves  or  to  society.  The  psychiatrist  believed,  however,  that 
Mr.  Smith  was  not  ready  for  discharge.  As  the  only  support  for  his  opinion  he  offered  the 
fact  that  Mr.  Smith  was  observed  in  the  bushes  with  a  female  patient.  The  female  patient 
in  question,  a  middle-aged,  Jewish  lady  from  Detroit  and  a  long-time  resident  of  North- 
ville  State  Hospital,  utilized  her  ground  privileges  to  be  present  in  the  courtroom  during 
this  hearing  and  offered  to  testify  that  nothing  improper  occurred.  The  assistant  attorney 
general  attempted  in  an  extensive  cross-examination  to  extract  from  me  the  opinion  that 
being  in  the  bushes  with  a  female  inmate  of  the  institution  was  contrary  to  the  laws  of  the 
State  of  Michigan  and  that,  as  this  in  fact  constituted  statutory  rape,  Mr.  Smith  was  to  be 
considered  as  having  criminal  propensities. 

Extensive  additional  testimony  was  taken.  The  attorney  informed  me  of  the  outcome  in  a 
letter:  "We  were  unsuccessful  in  our  attempt  to  convince  Judge  Ryan  that  the  captioned 
party  should  be  released  at  present  from  the  Northville  State  Hospital,  Judge  Ryan  having 
asserted  that  an  extremely  strong  showing  of  restoration  to  sanity  need  to  be  made  in  light 
of  the  fact  of  the  past  homicide,  and  concluding  that  such  showing  had  not  been  presented. 
In  light  of  your  testimony,  and  the  clearly  favorable  matter  extracted  during  cross-exami- 
nation of  the  defendant's  witnesses,  I  was  most  surprised  by  the  ruling." 

Mr.  Smith  was  returned  to  Northville  State  Hospital,  where  he  continued  to  be  an 
exemplary  patient  until  April  1970,  whereupon  he  gave  expression  to  his  lack  of  faith  in 
the  legal  system  by  discharging  himself  through  the  process  of  walking  away.  He  did 
contact  his  attorney  some  days  later  to  inform  him  of  the  fact  that  he  had  resorted  to 
self-help. 

This  case  history  indicates  that  the  so-called  acquittal  by  virtue  of  insanity  is  not  an 
acquittal  at  all.  It  furthermore  demonstrates  the  arbitrary  nature  of  the  judicial  process. 

Punishment  and  Homicide 

Legal  punishment  has  been  the  exclusive  approach  in  the  handling  of  homicidal  be- 
havior. The  purpose  of  legal  punishment  has  been  a  hotly  debated  issue.  There  are  those 
who  have  held  through  history  that  punishment  has  no  purpose  and  should  be  purely 
retributive.  This  view  is  the  original  one;  consideration  of  the  purposes  of  punishment 
are  a  secondary  and  subsequent  elaboration.  Retributive  punishment  was  the  basic  ex- 
pression of  the  Mosaic  injunction  that  "Thou  shalt  give  life  for  life,  eye  for  eye,  tooth  for 
tooth,  burning  for  burning,  wound  for  wound,  strike  for  strike."  The  same  principle  was 
expressed  in  the  Lex  Talionis  of  Greek  culture. 

The  Christian  view  of  punishment  has  been  a  rejection  of  the  "eye  for  eye  and  tooth  for 
tooth"  maxim  as  pronounced  in  the  Sermon  on  the  Mount.  This,  however,  applied  only  to 
the  individual  and  not  to  the  state.  St.  Paul  expressed  this  clearly  when  he  indicated  that 
not  only  God  punishes  the  wicked  but  also  the  ruler  of  the  earthly  state,  who,  St.  Paul  [3] 
says, 

...  is  the  minister  of  God  to  thee  for  good.  But  if  thou  do  that  which  is  evil,  be  afraid;  for  he 
beareth  not  the  sword  in  vain;  for  he  is  the  minister  of  God,  a  revenger  to  execute  wrath 
upon  him  that  doeth  evil. 
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Kant  and  Hegel  have  been  clearcut  proponents  of  punishment  for  punishment's  sake. 
The  concern  with  rehabilitation,  reformation,  or  any  other  utilitarian  aspect  of  punishment 
was,  in  Hegel's  view  [4],  debasing  to  the  criminal  himself: 

He  does  not  receive  his  due  honor  unless  the  concept  and  measure  of  his  punishment  are 
derived  from  his  own  act.  Still  less  does  he  receive  it  if  he  is  treated  either  as  a  harmful  animal 
who  has  to  be  made  harmless  or  with  a  view  to  deterring  or  reforming  him. 

Of  the  ancient  philosophers,  Plato  [5]  seems  to  be  the  only  one  who  has  viewed  punish- 
ment along  utilitarian  lines.  In  the  Protagoras  he  states: 

If  you  will  think,  Socrai.es,  of  the  nature  of  punishment,  you  will  see  at  once  that  in  the 
opinion  of  mankind  virtue  may  be  acquired;  no  one  punishes  the  evil  doer  under  the  notion, 
or  for  the  reason,  that  he  has  done  wrong; — only  the  unreasonable  fury  of  a  beast  acts  in 
that  manner.  But  he  who  desires  to  inflict  rational  punishment  does  not  relatiate  for  a  past 
wrong  which  cannot  be  undone;  he  has  regard  to  the  future,  and  is  desirous  that  the  man 
who  is  punished,  and  he  who  sees  him  punished  may  be  deterred  fiom  doing  wrong  again. 
He  punishes  for  the  sake  of  prevention,  thereby  clearly  implying  that  virtue  is  capable  of 
being  taught. 

Punishment  imposed  under  criminal  law  is  at  times  justified  on  the  grounds  of  having 
preventive  value.  The  concept  of  deterrence  is  a  cherished  notion  for  the  legal  system. 
Deterrence  is  accepted,  without  much  empirical  evidence,  to  support  the  impact  of  this 
concept.  On  mere  theoretical  grounds  one  could  attribute  effectiveness  to  deterrence  only 
in  reflective,  egosyntonic,  criminal  behavior.  Certainly,  deterrence  is  of  little  consequence 
in  behavior  which  is  symptomatic  of  underlying  emotional  illness.  Crime  which  is  moti- 
vated by  the  need  for  punishment  will  not  be  prevented  by  the  imposition  of  criminal 
sanctions. 

Furthermore,  there  are  important  differences  in  the  institution  of  preventive  measures 
and  the  imposition  of  criminal  sanctions.  Preventive  measures  are  prospective,  directed 
towards  the  future  prior  to  the  occurrence  of  the  morbid  condition.  Criminal  sanction  is 
retrospective.  Preventive  measures  require  some  degree  of  renunciation  but  do  not  impose 
suffering,  whereas  the  very  essence  of  punishment  is  the  imposition  of  conditions  designed 
to  produce  suffering.  Preventive  measures  and  medical  treatment  might  involve  suffering, 
but  suffering  is  not  an  essential  part  of  them.  There  is  no  doubt  that  punishment  plays  a 
significant  role  in  the  development  of  normal  individuals.  There  are,  however,  those  upon 
whom  punishment  has  no  preventive  effect. 

The  adversary  system  requires  that  the  prosecution  offer  rational  motives  for  the  most 
irrational  homicide.  This  task  of  the  prosecution  is  enhanced  by  the  almost  universal  need 
to  view  homicidal  behavior  as  rational.  The  idea  of  having  acted  without  control,  of  not 
having  been  in  the  possession  of  one's  faculties  is  a  terrifying  one  and  is  rejected  not  only 
by  the  jury  but  frequently  by  the  perpetrator  himself.  Many  a  man  would  rather  hang  than 
accept  the  proposition  that  he  acted  without  reason. 

A  middle-aged,  professional  man  who  shot  his  wife  and  her  boyfriend  was  under  my 
treatment  for  over  five  years  subsequent  to  the  shooting.  He  was  acquitted  on  grounds  of 
insanity.  Since  I  was  treating  him,  I  did  not  testify  on  his  behalf.  For  a  long  time  after  the 
acquittal  he  held  on  to  the  notion  that  he  had,  in  fact,  committed  this  act  wilfully.  Only  in 
the  latter  stages  of  his  treatment  did  he  become  aware  of  the  fact  that  he  did  not  act  as  a 
free  agent.  Jack  Ruby,  whom  I  examined  at  the  request  of  the  defense,  made  efforts  to 
provide  rational  motives  for  killing  Lee  Harvey  Oswald,  the  assassin  of  President  Kennedy. 
This  was  subsequent  to  his  trial  and  death  sentence. 
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Lawyers  hold  on  to  the  cherished  notion  that  social  scientists  in  general,  and  psychia- 
trists in  particular,  are  eager  to  invade  the  province  of  criminal  law  and  to  reform,  pervert, 
redesign,  and  otherwise  gain  control  of  this  legal  institution.  In  reality,  few  social  scientists 
and  almost  no  psychiatrists  have  any  concern  with  the  legal  process.  Neither  psychiatric 
research  nor  its  literature  devotes  any  space  to  criminal  law.  In  fact,  it  is  difficult  to 
discover  any  psychiatric  interest  in  criminal  proceedings.  Crime  has  been  neglected  not 
only  by  social  science  but  by  the  law  itself.  Unless  a  lawyer  is  also  a  judge,  he  will  show 
hardly  any  interest  in  criminal  law.  Specialists  practicing  criminal  law,  incidentally,  gen- 
erally are  held  in  low  esteem  by  the  other  segments  of  the  legal  profession. 

Forensic  Psychiatry 

If  certain  legal  issues  do  require  psychiatric  elucidation,  then  a  psychiatric  subspecialty 
which  is  capable  of  performing  the  specialized  services  required  by  the  legal  process  is 
needed.  This  subspecialty,  known  as  forensic  psychiatry,  has  been  more  a  concept  than  a 
reality.  The  lack  of  development  of  forensic  psychiatry  is,  in  large  measure,  a  consequence 
of  the  general  reluctance  to  have  the  psychiatrist  testify  in  the  courtroom.  In  fact,  it  is  con- 
sidered to  be  disreputable  for  a  physician  in  general,  and  a  psychiatrist  in  particular,  to 
appear  in  a  courtroom  on  more  than  a  few  occasions  in  his  lifetime. 

The  contemporary  ideal  forensic  psychiatrist  is  a  man  who  writes  extensively  on  the 
subject  of  law  and  psychiatry  but  avoids  tarnishing  his  image  by  entering  the  courtroom. 
For  example,  Dr.  Thomas  Szasz,  who  is  a  recognized  authority  in  the  area  of  law  and 
psychiatry,  has  written  several  books  and  innumerable  articles  on  the  subject,  without  any 
significant  exposure  to  the  legal  process.  He  proudly  admits  that  he  has  testified  in  a 
courtroom  on  only  two  occasions.  The  recently  organized  American  Academy  of  Psy- 
chiatry and  Law  took  as  one  of  its  basic  tenets  avoidance  of  any  involvement  with  court- 
room testimony.  Lack  of  experience  is  usually  a  reflection  upon  one's  competence,  but  not 
so  in  the  field  of  forensic  psychiatry.  On  cross-examination,  the  psychiatrist  is  frequently 
asked  if  he  has  ever  testified  in  a  court  of  law  before.  If  he  answers  in  the  affirmative,  the 
cross-examiner  believes  that  he  has  unmasked  the  expert  as  a  fraud.  The  first  courtroom 
testimony  of  a  psychiatrist,  like  the  virginity  of  a  maiden,  is  highly  valued,  though  it 
usually  admits  of  a  poor  performance. 

In  a  recent  highly  publicized  multiple  homicide  in  Detroit  the  defense  was  based  on 
insanity.  A  law-abiding  citizen  killed  his  daughter  and  three  of  her  boyfriends.  Extensive 
psychiatric  testimony  was  presented  at  the  trial  following  this  tragedy.  A  psychiatrist 
appearing  on  behalf  of  the  defense  was  questioned  by  the  defense  attorney  at  length  as  to 
his  qualifications.  In  fact,  16  pages  of  the  transcript  are  occupied  by  the  demonstration 
that  the  doctor  was  eminently  qualified.  At  the  end  of  the  presentation  of  the  expert's 
qualification,  the  following  exchange  took  place  between  the  defense  attorney  and  his 
expert: 

Q.  Are  you  trained,  and  do  you  practice  a  subspecialty  ordinarily  referred  to  as  forensic 

psychiatry? 
A.  No. 
Q.  Have  you  ever  previous  to  this  date,  doctor,  been  summoned  to  testify  and  given 

testimony  in  a  criminal  as  distinguished  from  a  civil  proceeding  in  court? 
A.  No,  I  haven't. 

Q.  Have  you  ever  testified  either  for  the  prosecution  or  for  the  defense  in  a  murder  case? 
A.  No,  I  haven't. 

Q.  Have  you  had,  however,  court  exposure? 
A.  Yes,  on  several  occasions. 
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Q.  Only  because,  I  gather,  it  became  necessary  by  reason  of  your  patient's  involvement 

in  civil  litigation,  is  that  right? 
A.  Yes.  That  would  summarize  most  of  my  experience. 
Q.  How  old  are  you,  doctor? 
A.  43. 

The  defense  attorney  seems  to  be  telling  the  jury  that  his  expert  is  particularly  qualified 
because  he  has  never  been  tarnished  by  exposure  to  the  legal  process.  In  fact,  the  same 
psychiatrist  testified  that  he  had  been  retained  by  the  defense  for  the  purpose  of  examining 
the  defendant  in  connection  with  the  pending  criminal  trial.  However,  upon  visiting  the 
defendant  in  his  home  he  decided  that  the  man  should  be  admitted  to  the  hospital  under 
his  care  for  treatment. 

Q.  Now  would  it  be  fair  to  say  that  Mr.  Garland  was  initially  recommended  to  you  for 
psychotherapy  or  for  psychoevaluation  or  for  both  ? 

A.  I  went  to  his  home  with  the  understanding  that  I  was  going  to  evaluate  him  for  the 
purpose  of  getting  an  opinion  as  to  his  state  at  that  earlier  time  [He  must  mean  at  the 
time  of  the  homicide,  E.T.],  but  as  I  saw  him  there  it  was  very  obvious  that  he  wasn't 
going  to  be  able  to  cooperate  with  me  in  that  state  of  mind,  plus  there  was  this  danger 
to  his  life.  At  that  point  I  shifted  my  emphasis. 

Q.  Hence  you  recommended  that  he  be  hospitalized  .  .  .  ? 

A.  Yes. 

Thus,  the  psychiatrist  appeared  in  the  courtroom  clothed  with  the  mantle  of  respecta- 
bility, which  the  lawyer  attaches  to  the  treating  physician,  and  free  of  the  stigma  of  being  a 
forensic  psychiatrist  seeing  an  individual  for  an  evaluation.  It  has  been  my  practice  to 
separate  treatment  and  courtroom  testimony.  A  combination  of  the  two  has  adverse  effects 
for  either  function.  Treatment  becomes  meaningless  and  courtroom  participation  in- 
effective when  rendered  in  combination. 

In  the  case  of  Mr.  Garland,  the  hospitalization  led  to  the  introduction  of  material  which 
was  highly  detrimental  to  his  defense.  During  his  stay  in  the  hospital  he  was  given  shock 
treatment,  as  a  result  of  which  he  behaved  aggressively  and  threatened  a  provocative 
paranoid  patient.  The  testimony  of  various  frightened  and  prejudiced  nurses  describing 
the  defendant  as  dangerous,  wilful,  and  bragging  about  the  commission  of  the  offense  had 
a  most  deleterious  effect.  It  was,  therefore,  not  surprising  that  this  sick  man,  who  in  his 
entire  life  was  not  even  convicted  of  a  traffic  violation,  was  declared  a  premeditating 
criminal. 

This  case  illustrates  the  dilemma  confronting  a  practicing  attorney  who  frequently  has 
the  choice  of  two  types  of  psychiatrists  available  to  him.  He  can  select  a  legally  un- 
sophisticated but  psychiatrically  knowledgable  practitioner,  or  he  can  turn  to  the  pro- 
fessional psychiatric  witness  who  devotes  his  time  exclusively  to  courtroom  appearances. 
This  type  of  psychiatrist  frequently  has  neither  psychiatric  competence  nor  the  essential 
credibility.  A  psychiatrist  who  does  not  practice  clinical  psychiatry  is,  in  fact,  not  a 
psychiatrist  in  the  strict  sense  of  the  term.  A  psychiatrist  who  practices  forensic  psychiatry 
exclusively  will  sooner  or  later  lose  touch  with  psychiatry— if,  in  fact,  he  ever  had  it.  The 
suspicious  attitudes  of  the  general  public  and  lawyers  towards  the  forensic  pseudo- 
psychiatrist  are,  therefore,  understandable. 

The  choice  should  not  be  between  the  legally  ignorant  psychiatrist  and  the  psychiat- 
rically inadequate  one.  There  is  room  between  these  two  extremes  for  a  forensic  psychia- 
trist who  is,  first  and  foremost,  a  psychiatrist,  but  who  has  acquired  some  legal  sophisti- 
cation. Thus  forensic  psychiatry  can  only  be  a  subspecialty,  not  of  psychiatry  as  such  but 
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of  the  individual  psychiatrist.  A  pathologist  who  did  nothing  but  give  courtroom  testimony 
would,  with  the  passage  of  time,  cease  to  be  a  pathologist.  I  do  not  know  of  any  patholo- 
gists who,  in  fact,  have  devoted  themselves  exclusively  to  forensics.  Unfortunately,  in  the 
field  of  psychiatry  there  are  such  individuals,  although  their  number  is  small,  contrary 
to  popular  opinion.  These  psychiatric  dropouts  find  a  refuge  from  psychiatry  in  the 
no-man's-land  between  psychiatry  and  law.  If  forensic  psychiatry  is  to  become  a  viable 
subspecialty,  the  involvement  of  full-fledged  psychiatrists  with  the  legal  process  is  a  must. 
There  are  various  forces  which  work  against  the  involvement  of  practicing  psychiatrists 
in  the  legal  process.  Some  of  these  are  (/)  psychiatric  theory  and  dogma  proclaim  treatment 
to  be  the  exclusive  concern  of  the  psychiatrist;  (2)  lack  of  understanding  of  the  law  due  in 
part  to  the  lack  of  teaching  of  forensic  psychiatry  during  the  training  of  psychiatrists;  (3) 
the  hostility  of  the  law  towards  intrusion  by  psychiatrists  into  the  legal  domain;  and 
(4)  individual  abuses  by  attorneys  of  physicians  in  general  and  psychiatrists  in  particular 
in  matters  of  scheduling  of  testimony  and  payment  for  services  rendered.  These  various 
factors  condition  the  average  psychiatrist  to  avoid  courtroom  involvement  with  a  phobic 
intensity. 

Conclusions 

It  is,  at  times,  amusing  to  hear  lawyers  and  judges  expound  about  the  virtues  and  vices 
of  psychiatry,  without  having  had  the  opportunity  to  work  with  a  practicing  psychiatrist  in 
their  entire  professional  careers.  Similarly,  psychiatrists  give  pronouncements  on  the  in- 
volvement of  psychiatry  with  the  law  without  having  had  the  opportunity  and  challenge  of 
being  significantly  exposed  to  legal  processes.  Psychiatry  has  a  legitimate  interest  in 
attempting  to  contribute  to  the  development  and  practice  of  law.  Law  constitutes  a 
significant  aspect  of  social  reality.  Prevention  of  psychiatric  morbidity  is  intimately  in- 
volved with  the  administration  of  justice.  Law,  on  the  other  hand,  needs  the  resources  of 
psychiatry  for  theoretical  and  practical  reasons.  The  legal  precepts  which  govern  human 
behavior  require  the  data  of  the  social  sciences,  including  psychiatry.  The  practical  ad- 
ministration of  justice  in  the  individual  case  calls  for  the  collection  and  interpretation  of 
relevant  information  of  psychosocial  nature.  This  is  best  performed  by  various  behavioral 
scientists,  including  psychiatrists.  This  collaboration  between  the  law  and  the  behavioral 
sciences  is  desirable  in  all  areas  of  the  law;  however,  it  appears  to  be  most  crucial  in  the 
handling  of  homicide. 

The  ideals  of  law  and  psychiatry  can  be  best  achieved  through  cooperative  efforts  in 
theoretical  formulation  and  practical  application.  It  is,  therefore,  in  the  best  interest  of 
law,  psychiatry,  and  society  to  further  the  development  and  growth  of  the  psychiatric 
subspecialty  of  forensic  psychiatry. 
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Senator  Hrtjska.  Our  final  witness  of  the  day  is  Prof.  Benno  C. 
Schmidt,  School  of  Law.  Columbia  University.  lie  will  tell  us  some- 
thing about  the  national  security  provisions. 

Professor  Schmidt,  would  yon  identify  your  associate  for  the 
record  ? 

STATEMENT    OF   PROF.    HAROLD    EDGAR    AND    PROF.    BENNO    C. 
SCHMIDT,  JR.,  SCHOOL  OF  LAW,  COLUMBIA  UNIVERSITY 

Mr.  Schmidt.  Yes.  sir.  This  is  Professor  Harold  Edgar,  also  of 
Columbia  University  Law  School,  who  joins  me  in  making  this 
statement,  and  in  the  written  statement,  which  we  have  submitted 
to  the  committee. 

Senator  Hrtjska.  And  which  will  be  put  in  the  record  in  its  en- 
tirety at   the  conclusion  of  your  remarks. 

Mr.  Schmidt.  Thank  yon.  Mr.  Chairman.  We  will  try  to  be  brief 
since  the  written  statement  sets  out  our  views  on  the  national  security 
provisions  of  S.  1  and  S.  1400.  I  will  make  a  few  remarks  about 
the  background  of  existing  law  against  which  S.  1  and  S.  1400 
operate.  Professor  Edgar  will  speak  to  some  specific  aspects  of  those 
two  proposals  and  offer  ideas  of  our  own  as  to  a  somewhat  better  way 
to  go  about  drawing  up  positions  of  this  kind. 

Espionage  and  revelation  of  information  relating  to  military 
affairs,  foreign  policy  and  national  security  are  very  difficult  problem 
for  the  criminal  law  because  statutes  must  deal  with  spying,  with 
the  fidelity  of  Government  employees  to  policies  of  secrecy,  and, 
finally  and  most  difficult  of  all,  with  the  rights  and  duties  of  news- 
papers and  the  rest  of  us  to  engage  in  or  refrain  from  discussing 
matters  which  may  at  once  be  harmful  to  national  security  if  dis- 
closed, but  at  the  same  time  be  critical  to  informed  policy  choices. 

Existing  law  makes  virtually  no  separation  in  dealing  with  these 
three  problems,  and  runs  into  great  difficulty  because  of  that.  For 
example,  under  the  existing  espionage  statutes,  it  is  not  clear  whether 
publication  of  defense  secrets  in  a  newspaper  is  subject  to  the  broad 
prohibitions  of  existing  law.  And  it  is  even  less  clear  how  existing 
law  treats  conduct  preliminary  to  publication.  Both  espionage  agents 
and  reporters,  to  some  extent,  are  in  the  business  of  gathering  infor- 
mation, which  may  be  classified  and  which  the  Executive  may  wish 
to  keep  secret.  Existing  law  makes  no  differentiation  in  the  way  it 
deals  with  spies  and  reporters  who  attempt  to  gather  information 
which  is  considered  to  be  defense  related. 

Existing  law  is  also  extremely  confused  in  its  application  to 
Government  employees,  and  in  relation  to  the  question  whether  the 
classification  program,  which  exists  pursuant  to  Executive  order, 
has  criminal  sanctions  behind  it.  Whether  violations  of  classification 
orders — for  example,  disclosure  by  Government  employees  of  classi- 
fied information  to  reporters— violate  the  existing  espionage  statutes, 
is  a  matter  of  formidable  confusion. 

1  believe  there  are  two  main  reasons  for  these  confusions  which 
ought  to  be  kept  in  mind  in  trying  to  revise  this  area  of  law.  One 
is,  as  T  said  at  the.  outset,  that  to  be  successful,  statutes  dealing  with 
these  problems  must  differentiate  between  the  problems  of  cloak  and 
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dagger  type  spying.  Government  employees  and  what  their  obliga- 
tions are  to  obey  secrecy  orders,  and,  third,  what  the  obligation  of 
newspapers  and  the  rest  of  ns  is  in  discussing  defense  information. 

A  second  problem  in  existing  law  also  contains  a  lesson  for  re- 
vision. The  existing  statutes  have  come  about  as  the  result  of  execu- 
tive branch  proposals  which  Congress  in  1917  and  at  several  later 
stages  cut  to  pieces  without  ever  substituting  a  comprehensive 
alternative.  The  Espionage  Act  of  1917  originated  in  the  Wilson 
administration  as  an  integrated  package  of  statutes  but  about  half 
of  them  were  lopped  off  by  Congress  and  the  remaining  proposals 
enacted  largely  without  change.  It  is  often  very  hard  to  figure  out 
what  the  enacted  statutes  mean  because  of  the  complementary  pro- 
posals which  were  lopped  off.  So  this  is  not  an  area  in  which  legisla- 
tion can  be  successful  when  comprehensive  proposals  are  enacted  in 
part  rather  than  entirely.  If  executive  proposals  are  unsatisfactory 
to  Congress,  as  they  have  consistently  been  in  the  past.  Congress 
has  an  obligation,  I  think,  to  substitute  an  integrated  different 
package  of  statutes  of  its  own. 

With  these  general  remarks  as  background,  Mr.  Chairman,  Pro- 
fessor Edgar  will  make  a  few  remarks  about  S.  1  and  S.  1400  and 
then  we  will  try  to  answer  any  questions  you  have. 

Mr.  Edgar.  Senator,  I  will  try  to  be  very  brief.  Both  S.  1  and 
S.  1400  start  with  similar  broad  definitions  of  national  defense  infor- 
mation. They  are  quite  broad  in  peacetime  and  made  even  broader 
in  times  of  war. 

The  substantive  provisions  that  create  criminal  offenses  build 
upon  this  underlying  conception  of  national  defense  information. 
Other  than  that  similarity,  their  treatments  of  the  problems  are  quite 
different. 

S.  1  appears  to  be  intended  to  restate  the  current  law  of  espionage, 
which  is  found  in  sections  793  and  794  of  the  Code.  If  it  were 
enacted,  it  would  carry  forward  into  the  new  law  the  present  con- 
fusion about  the  scope  of  the  laws'  application  to  publication  of 
defense  information,  and  to  the  conduct  of  Government  employees 
and  others  incidental  to  such  disclosure.  For  example,  in  section 
2-5B7(a)(2),  the  wartime  espionage  provision,  the  word  "pub- 
lishes'' is  used.  It  is  quite  clear  that  if  a  publisher  reveals  defense 
information  with  the  intent  to  communicate  to  the  enemy  he  com- 
mits an  offense  under  that  provision.  However,  the  term  "pub- 
lishes'" is  not  used  in  the  provision  that  prohibits  peacetime 
espionage.  And  the  question  which  is  sure  to  come  up  is  whether 
publication  is  a  covered  activity  within  the  meaning  of  2-5B7(a)  (1). 
That  section  prohibits  revelation  of  defense  information  to  a  foreign 
power. 

If  a  publishing  isn't  a  "revealing,"  is  it  "revealing"  for  a  reporter 
to  take  information  to  a  publisher?  Does  the  Government  employee 
reveal  when  he  takes  information  to  a  reporter? 

Now,  this  is  precisely  the  same  problem  that  exists  under  current 
law.  and  it  would  be  most  unfortunate,  we  believe,  to  carry  it  forward 
in  a  new  code  that  is  intended  to  provide  a  comprehensive  rethinking 
of  problems  of  Federal  criminal  law. 

The  section  2-5B8  of  S.  1  attempts  to  deal  with  conduct  involving 
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lesser  culpability  than  espionage:  to  wit,  mishandling  national  de- 
fense information.  Under  that  section,  the  same  problems  will  exist. 
[s  the  section  intended  to  apply  to  the  conduct  of  persons  who  are 
obtaining  and  revealing  national  defense  information  for  the  pur- 
poses of  making  it  public  with  the  view  that  that  will  change  or 
inform    public   policymaking? 

Second,  a  technical  problem  exists.  Section  2-5B8  makes  all  its 
defenses  conditional  on  the  actor's  having  behaved  in  a  manner 
harmful  to  the  United  States.  Professor  Schmidt  and  I  have  spent 
several  days  thinking  about  that  and  what  it  is  intended  to  mean, 
flow  does  the  prosecutor  go  about  showing  the  conduct  was  done 
in  a  manner  harmful  to  the  safety  of  the  United  States? 

Is  it  the  issue  whether  harm  in  fact  occurred? 

Is  the  issue  rather  whether  harm  was  likely  to  have  occurred  \ 

Is  the  issue  whether  harm  might  possibly  have  occurred? 

What  do  the  draftsmen  intend  in  the  context  of  the  criminal  trial 
to  have  the  prosecutor  show  in  this  connection? 

Mr.  Chairman,  presumably  also  one  must  show  culpability  with 
respect  to  the  element  "a  manner  harmful  to  the  safety  of  the 
United  States."  One  must  show  that  the  actor  behaved  culpably  with 
respect  to  that  element.  But  then  other  problems  of  this  sort  will 
come  up:  the  person  receiving  the  information  may  well  believe 
that  its  revelation  serves  the  best  interest  of  the  United  States. 
Is  the  issue  whether  he  is  right?  Is  the  issue  whether  he  knows 
consquences  may  occur  that  we  would  characterize  as  harmful? 

Well,  it  seems  to  both  Professor  Schmidt  and  myself  that  that 
standard  is  going  to  be  an  exceptionally  difficult  one  to  apply  in  a  trial. 

We  also  note  that  it  would  narrow,  in  some  respects,  current  law. 
Current  law  clearly  makes  publication  of  crytographic  information 
a  criminal  offense  without  any  necessity  to  show  that  any  actual 
harm  resulted.  The  fact  that  revelation  has  occurred  is  enough. 
This  statute  would  narrow  that  current  prohibition. 

S.  1400  does  not  have  these  difficulties.  Unlike  S.  1  the  statute  is 
rather  clearly  drafted.  The  difficulty  with  it  is  that  it  resolves  the 
ambiguities  in  current  law  by  making  obtaining  of  information 
for  publication  criminal. 

The  statute  defines  a  "communication"  in  section  1126(c)  to  in- 
clude "publication."  Turning  to  the  basic  espionage  section,  which 
is  section  1121.  it  prohibits  culpable  communication  of  national 
defense  information  to  a  foreign  power  with  the  knowledge  that  it 
may  be  communicated  to  that  foreign  power  and  be  helpful  to  them. 

Since  communication  is  defined  so  broadly,  the  statute  as  it  now 
stands  would  make  publications  of  national  defense  information  class 
A  espionage,  full-scale  espionage,  and  a  class  A  felony.  And.  indeed, 
under  S.  1400's  capital  penalty  provisions,  it  is  at  least  theoretically 
possible  that  the  person  could  get  the  death  sentence.  Xow  I  can't 
believe  that  the  draftsmen  contemplated  that  the  death  penalty 
would  be  the  ordinary  result  of  newspaper  publication.  But  it  does 
seem  to  me  that  this  law  makes  it.  at   least,  possible. 

Sections  1222  and  1228  also  go  very  far  because  they  make  un- 
authorized revelation  of  national  defense  information  a  criminal 
offense  regardless  of  whether  the  actor  was  motivated  by  the  intent 
to  inform  policymaking  or  not. 
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Finally,  section  1124  puts  legal  sanctions  behind  the  classification 
system  by  making  an  employee's  breach  of  classification  a  criminal 
offense  without  regard  of  whether  the  information  is  properly  classi- 
fied or  not.  It  is  unlike  current  law  where  one  can  almost  always 
challenge  the  propriety  of  classification  by  the  executive  branch. 

If  section  1124  were  adopted,  it  would  be  a  criminal  offense  to 
breach  a  classification  order  even  though  the  information  was  im- 
properly classified.  And  we  believe  that  goes  too  far. 

Senator  Hrttska.  Isn't  that  the  law  now? 

Mr.  Edgar.  No,  I  don't  believe  it  is.  There  is  one  section  which 
relates  to  a  Government  official's  turning  over  classified  information 
to  a  foreign  or  Communist  political  organization.  It  is  title  50,  sec- 
tion 783(B).  Senator,  that  section  provides  that  a  Government 
employee  commits  a  crime  if  he  turns  over  classified  information 
to  an  agent  of  a  foreign  government  or  to  member  of  a  Communist 
organization.  And  in  cases  under  that  statute,  particularly  the 
Scarbech  :  case,  it  was  held  that  there  was  no  defense  of  improper 
classification.  But  that  is  a  very  narrow  statute  in  that  the  classified 
information  must  be  turned  over  to  a  foreign  agent  or  a  member 
of  a  Communist  organization.  And  that  statute  would  not  be 
breached,  in  our  opinion,  by  a  Government  employee  who  turned 
over  classified  information  to  a  reporter.  That  problem  is  covered 
by  sections  793  and  794  of  title  18  and  those  statutes  only  concern 
information  relating  to  the  national  defense,  And  whether  informa- 
tion relates  to  the  national  defense  is  not  concluded  by  its  classifica- 
tion. It  is  open  to  a  defendant  to  argue,  and  some  have,  that  classifica- 
tion was  improper. 

So.  S.  1400  would  really  enact  a  kind  of  an  official  secrets  act  by 
not  allowing  Government  employees  who  disclose  classified  informa- 
tion to  anyone  for  any  purpose,  good  or  bad,  to  raise  the  question 
of  propriety  of  classification. 

Senator  Hruska.  Well,  what  is  wrong  with  that?  If  the  informa- 
tion is  classified  as  top  secret  and  the  employee  releases  that  informa- 
tion, what  is  wrong  with  punishing  him? 

Mr.  Schmidt.  Well,  I  think  there  are  two  things  wrong  with  it. 
One  is  that  it  is  generally  conceded,  I  believe,  that  classification  is 
much  abused,  and  I  believe  that  is  inevitable  given  the  multiple 
reasons  for  secrecy,  such  as  prevention  of  political  embarrassment 
or  overcaution  or  the  like.  Information  might  be  classified  which  is 
at  the  same  time  exceedingly  important  for  the  public  to  know  about 
in  order  to  exercise  democratic  responsibility  for  policy  choices. 

Senator  Hruska.  Well,  somebody  is  going  to  have  to  pass  judgment 
on  that,  aren't  they?  Would  we  put  it  in  the  hands  of  a  subordinate, 
who  doesn't  know  the  whole  picture,  and  let  him  say,  well,  this  is 
wrongfully  classified,  and  I  know  it  because  this  and  that  and  the 
other  thing  is  true? 

Are  we  going  to  put  it  in  his  power  to  do  that  or  are  we  going 
to  resort  to  a  higher  authority  defined  by  law  and  governed  by  stand- 
ards, who  knows  the  whole  story  and  how  that  document  would  affect 
adversely  the  interests  of  the  public  and  the  Government?  I  mean, 
somebody  has  to  make  that  decision. 


1  Scarbech  v.    United  States,  317   F.    2d   546    (C.A.D.C,   1962),   cert,   denied,  374   U.S. 
856    (1963). 
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Apparently  you  think  that  a  clerk  in  a  department  should  he 
able  to  make  that  decision. 

Mr.  Edgar.  No,  I  don't. 

Senator  IIriska.  Do  I  get  your  point? 

Mr.  Edgar.  No,  I  don't  think  that  the  clerk  in  the  department 
has  the  right  to  make  the  decision  in  the  sense  that  it  is  clear  he 
may  lie  fired  for  disclosing  of  classified  information  regardless  of 
whether  it  is  properly  classified  or  not. 

Senator  IIriska.  Well,  that  is  not  the  law  today,  is  it? 

Mr.  Edgar.  That  he  might  be  fired  for  it?  Yes.  T  believe,  it  is.  1 
believe  he  could  be. 

The  issue  here  is  if  he  discloses  classified  information,  information 
that  although  classified  has  nothing  to  do  with  military  affairs  and 
has  nothing  to  do  with  national  secrecy,  should  he  be  sent  to  jail 
without  having  an  opportunity  to  explain  to  the  jury  that  the  infor- 
mation was  of  no  significance  whatsoever.  Tt  is  a  serious  problem 
and  there  is  no  question  that  two  sides  of  the  story  can  be  told.  The 
difficulty  with  permitting  the  employee  to  make  the  defense  is  that 
it  requires  the  Government  in  any  prosecution  to  reveal  the  strategic 
significance  of  the  information.  So  the  consequences  of  allowing  a 
defense  is.  to  some  extent,  to  make  the  Government  exceedingly  un- 
willing to  proceed  because  it  is  further  jeopardizing  security  by 
revealing  information's  significance. 

Senator  Hruska.  Well,  what  would  you  say  with  regard  to  the 
Scarhech  case? 

Mr.  Edgar.  The  Fcarbeck  case  is  a  case  that  came  up  under  this  nar- 
row statute  50,  U.S.C.  Section  783(b),  if  my  recollection  is  correct.  It 
is  not  a  case  the  authority  of  which  pertains  to  the  broader  espionage 
statutes.  In  those  cases,*  the  Rosenberg  cases  for  one.  the  Gorki  ' 
case  for  another,  the  courts  have  always  made  clear  that  in  a  prosecu- 
tion for  espionage  proper,  that  the  spy  could  defend  by  showing 
the  information,  albeit  classified,  was  not  in  fact  information  for 
national  security. 

Senator  Hruska.  Well,  of  course,  if  you  contend  the  right  of  the 
accused  person  to  submit  the  document  to  the  jury  in  a  public  trial 
for  purposes  of  considering  its  classification,  that  is  a  built  in  destruc- 
tion of  the  very  theory  of  classification;  isn't  it? 

Mr.  Edgar.  It  has  the  effect  of  making  it  more  difficult  for  the 
Government  to  prosecute- 


Senator  Hruska.  More  difficult?  It  would  mean  that  the  system 
of  classification  could  be  systematically  and  completely  destroyed; 
isn't  that  correct? 

Mr.  Schmidt.  Mr.  Chairman.  Congress  has  four  times  that  I  know 
of  been  faced  with  the  question  of  whether  or  not  there  ought  to  be 
criminal  sanctions  behind  the  classification  system  and  each  Congress 
has  decided  that  there  should  not  be. 

Senator  Hruska.  Does  your  statement  indicate  the  occasions  on 
which  this  was  done  for  our  information? 

Mr.  Schmidt.  We  have  written  more  extensively  on  this  subject, 
and  Mr.  Summitt  has  a  copy  of  our  article.  The  article  does  indicate 
those  occasions. 


United  States  v.    Gorin,  312   U.S.    19    (1941). 
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Senator  Hruska.  Personally,  I'm  willing  to  try  for  a  fifth  time 
if  there  have  been  four  times,  because  otherwise  it  seems  to  me  the 
system  of  classification  of  documents,  and  granted  that  some  classi- 
fications must  be  made,  Avould  be  totally  destroyed  if  you  are  going 
to  depart  from  what  was  done  in  the  Scarbeck  case  in  its  limited 
application. 

Mr.  Schmidt.  Well,  the  Scarbeck  case  again  was  an  instance  of 
a  Government  employee  providing  information  to  the  agent  of  a 
foreign  government.  And  I  think  that  problem,  which  we  would 
consider  classical  espionage  and  spying,  is  to  be  distinguished  from 
a  Government  employee  who  leaks  information  to  The  New  York 
Times  because  that  employee  rightfully  or  wrongfully  thinks  that 
information  ought  to  be  put  before  the  public. 

Senator  Hruska.  Well,  can  that  be  distinguished?  How  can  you 
justify  an  employee  accepting  employment,  one  of  the  attributes 
of  which  is  that  he  should  be  loyal  and  should  obey  the  rules,  going 
ahead  and  breaking  those  rules?  How  can  you  justify  that? 

After  breaking  those  rules,  how  can  you  justify  a  requirement 
that  the  document  about  an  atomic  weapon  be  brought  before  the 
jury  in  order  to  find  out  whether  or  not  it  is  properly  classified? 
I  mean,  when  you  do  that,  you  defeat  the  purpose  of  classification. 

Is  that  What  you  contend? 

Mr.  Edgar.  We  would  make  no  exception  to  the  principle  that 
the  employee  should  not  be  sent  to  jail  simply  on  the  basis  of  the 
fact  that  piece  of  paper  had  a  security  stamp  on  it. 

Senator  Hruska.  But  if  it  is  a  document,  that  is  classified  pur- 
suant to  executive  order  or  statute  and  then  if  the  employee  can 
disclose  it  notwithstanding  that  classification  and  then  say  that  he 
can  prove  to  a  jury  that  it  is  improperly  classified,  don't  you  think 
that  defeats  the  rule  of  classification? 

Mr.  Edgar.  Well,  it  does  not  defeat  the  rule  of  classification, 
although  it  does  make  it  very  unlikely  that  the  government  will 
seek  to  enforce  classification  by  criminal  penalties.  And  for  the 
most  part,  Senator,  the  government  has  not  done  that. 

Senator  Hruska.  That  is  exactly  right.  So  the  disclosure  can  be 
done  with  impunity? 

Mr.  Schmidt.  You  would  lose  your  job. 

Mr.  Edgar.  Well,  if  the  employee  is  correct  in  his  judgment  that 
the  material  is  in  fact  nondefense  related,  then  it  can  be  done  with 
impunity. 

In  the  case  where  the  employee  has  already  revealed  the  informa- 
tion and  it  has  become  widely  public,  the  interest  in  security  has 
been  sufficiently  compromised  so  that  the  government  is  not  likely 
to  be  too  reluctant  to  show  that,  yes,  indeed,  this  was  properly 
classified  information. 

After  all,  in  every  espionage  trial 

Senator  Hruska.  And  meantime  the  disclosure  of  the  thing  will 
be  a  great  temptation  to  others  to  disclose  anything  they  want  to? 

Mr.  Edgar.  Well  Senator 

Senator  Hruska.  And  it  would  destroy  the  capacity  of  the  gov- 
ernment to  keep  those  things  classified  completely? 

Xow  you  are  arguing  that  there  should  not  be  anything  classified  ? 
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Mr.  Edgar.  Not  at  all.  In  fact- 


Senator  Hruska.  And  if  it  is  classified  and  somebody  breaks  that 
classification  without  regard  for  the  judgment  of  the  classifier,  you 
say  that  that  is  all  right? 

Mr.  Edgar.  Senator.  I  would  say  that  it  ought  not  automatically 
be  a  criminal  offense. 

Senator  Hruska.  Well,  it  is  not  automatically  a  criminal  offense. 

Mr.  Edgar.  It  is  under  S.  1400  if  the  person  discloses  it.  even 
though  the  information  may  have  nothing  to  do  with  national 
defense  whatsoever,  but  it  is  nonetheless  classified.  It  is  a  crime 
if  a  person  reveals  the  information  even  if  he  revealed  it  to  a 
Member  of  Congress,  for  example.  The  prohibition  covers  not  only 
disclosures  to  the  press  but  also  disclosures  to  Congress  and  to  other 
organizations  in  the  government.  The  conduct  may  not  be  just  public 
disclosure  of  the  documents  or  information  in  question,  but  the  actor 
is  subject  to  this  penalty. 

I  should  point  out  in  espionage  contacts  precisely  this  problem 
comes  up  and 

Senator  Hruska.  Well,  let  me  ask  you.  Are  you  arguing  that 
classification  should  be  restricted  only  to  national  defense  infor- 
mation? 

Mr.  Edgar.  The  current  order  does  speak  in  terms  of  national 
defense  as  the  purpose  for  classification,  yes.  The  current  executive 
order  authorizing  classification  authorizes  classification  for  reasons 
of  national  defense. 

In  fact,  I  believe  that  the  order  should  be  broadened  because  there 
ought  to  be  expressed  authority  to  classify  diplomatic  materials  that 
do  not  in  fact  relate  to  military  security 

Senator  Hruska.  And  foreign  policy? 

Mr.  Edgar.  And  foreign  policy,  yes.  even  though  they  are  not  tech- 
nically speaking  national  defense  related  information. 

Senator,  we  are  very  concerned  with  this  problem  in  the  context 
of  espionage  proper,  of  cloak  and  dagger  spying.  Under  the  law  as 
it  is  now,  and  as  contemplated  by  both  S.  1  and  S.  1400,  in  an 
espionage  prosecution  the  government  will  be  put  to  the  burden  of 
showing  the  strategic  importance  of  information.  We  believe  that 
tli is  gets  the  matter  backwards. 

In  the  case  of  a  true  spy,  we  don't  see  much  reason  why  the  gov- 
ernment, assuming  it  can  show  the  transfer  of  information  that  has 
been  classified,  needs  to  come  in  and  prove  the  precise  strategic 
importance  of  the  information  at  hand.  If  improper  classification  is 
to  be  removed  as  a  defense,  it  is  far  better  to  remove  it  as  a  defense 
in  the  context  of  espionage,  where  you  have  someone  selling  secrets  to 
foreign  powers  and  where  there  can  be  no  possible  claim  of  public 
interest  or  first  amendment  overtones  to  be  concerned  with.  That  is 
where,  the  defense  of  improper  classification  should  be  removed.  It 
should  not  be  removed  with  the  case  of  the  government  employee 
who  may  be  conversing  with  employees  in  other  parts  of  the  govern- 
ment, with  Members  of  the  Congress,  or  for  that  matter,  with  the 
press. 

Senator  Hruska.  Now.  do  you  think  that  the  avenues  of  appeal 
from  improper  classifications  contained  in    Executive  Order  11652 
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are  sufficient?  After  all,  they  can  go  to  the  head  of  the  department. 
They  can  go  to  the  interagency  review  board. 

Mr.  Edgar.  I  frankly  do  not  have  sufficient  experience  in  govern- 
ment service  to  be  sure  I  can  give  a  good  answer.  I  don't  know 
whether  they  are  adequate  for  the  purpose  of  revising  classification. 
I  don't  think  that  the  availability  of  an  appeal  route,  however, 
should  be  the  final  word  on  whether  criminal  penalties  ensue 

Senator  Hruska.  I  am  not  talking  about  criminal  penalties  now. 

Mr.  Edgar.  All  right,  on  the  other  question,  I  cannot  really  say. 
I  have  not  served  in  an  agency  with  large  amounts  of  classified 
material  and  I  don't  really  know  whether  they  will  be  adequate  or 
not. 

I  think  we  will  always  have  overclassification.  Realistically  it  is 
understandable  that  there  are  lots  of  reasons  for  confidentiality  that 
do  not  pertain  only  to  security  or  military  reasons. 

I  would  say  that  pursuant  to  the  general  housekeeping  statutes, 
the  government  agencies  do  have  authority  to  hold  matters  confi- 
dential and  to  direct  their  employees  not  to  reveal  them.  They  would 
be  matters  that  are  privileged  under  the  Freedom  of  Information 
Act  and  need  not  be  revealed.  But  that  authority,  which  any  business 
firm  exercises  with  its  trade  secrets,  that  authority  to  hold  materials 
confidential,  is  generally  not  the  same  as  What  we  have  been  talking 
about.  It  is  not 

Senator  Hruska.  It  is  what? 

Mr.  Edgar.  It  is  not  backed  by  criminal  penalties.  Granted,  the 
authority  is  there,  but  a  criminal  penalty  is  not  attached  to  an 
employee  who  releases  such  information. 

Senator  Hruska.  You  see,  you  juggled  this  around  too  much 
there.  We  are  not  talking  at  this  time  about  criminal  penalties. 
What  we  are  talking  about  is  should  that  right  exist,  and  is  there 
a  necessity  to  classify  some  documents  for  a  given  period  of  time 
as  confidential?  Is  there  such  a  right?  Is  there  such  a  necessity? 

Mr.  Schmidt.  There  certainly  is. 

Senator  Hruska.  I  am  talking  about  nondefense  material. 

Mr.  Schmidt.  That  is  right. 

Senator  Hruska.  All  right,  if  there  is,  somebody  is  going  to  have 
to  make  that  decision  of  whether  it  should  be  held  in  confidence  and 
to  what  it  pertains  and  the  authority  to  be  exercised  is  spelled  out 
either  in  an  executive  order  or  in  a  statute.  Then  the  question  arises, 
how  can  such  a  decision  be  enforced  if  anybody,  with  impunity,  can 
say  that  I  am  going  to  disclose  it  and  then  he  proceeds  to  do  it  and 
not  be  penalized  for  it? 

Mr.  Schmidt.  Well,  Senator,  I  think  we  part  company  with  you 
in  the  final  question,  which  is  whether  you  ought  to  be  able  to  put 
a  person  in  jail  simply 

Senator  Hruska.  Or  fire  him,  or  both. 

Mr.  Schmidt.  Well,  those  are  very  different  as  we  view  them.  I 
think  the  government,  like  any  other  employer,  ought  to  have  the 
right  to  condition  employment  on  the  employee's  willingness  to  abide 
by  secrecy  rules.  If  someone  in  your  office  published  something  out 
of  your  files  that  you  want  to  be  kept  secret.  I  think  you  have  the 
right  to  fire  that  person.  But  whether  the  person  then  goes  to  jail 
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Senator  Hruska.  What  is  wrong  with  jail?  It  is  a  deterrent  for 
crimes  that  are  considered  serious  enough  for  that  penalty. 

Mr.  Schmidt.  I  think  what  is  wrong  with  it.  is  that  secrecy,  as 

important  and  as  necessary  an  interest  as  it  is.  is  not  the  only 
social  interest  involved. 

Senator  Hruska.  There  is  a  social  interest  in  keeping  out  of  jail. 
I  agree  with  you  there. 

But  on  the  other  hand,  there  is  a  social  interest  in  providing  a 
little  deterrent  for  the  protection  of  the  ability  of  a  government  to 
function  properly.  That  is  also  a  public  interest. 

Mr.  Schmidt.  "Well  I  think.  Senator,  the  assumption  of  the  statutes, 
like  the  Freedom  of  Information  Act  passed  overwhelmingly  and  so 
on,  is  that  except  in  certain  defined  categories,  the  public  ought  to 
have  some  chance  to  know  about  what  the  government  is  doing. 

Senator  Hruska.  All  right.  That  is  all  right. 

Mr.  Schmidt.  Now  the  question  is  how  to  balance  the  government's 
secrecy  interest  with  the  public 

Senator  Hrtjska.  What  balance  do  you  propose?  What  is  the 
essence  of  the  balance  you  propose? 

Mr.  Schmidt.  The  essence  of  the  balance  we  would  propose  is  that 
in  general  the  government  can  exercise  the  usual  sanction  of  an  em- 
ployer for  breaches  of  secrecy,  that  is.  an  employee  can  be  fired. 
Beyond  that,  as  far  as  criminal  sanctions  are  concerned,  for  disclos- 
ing secrets,  we  would  limit  those  sanctions  to  the  disclosure  of  very 
sensitive  information,  such  as  the  design  of  weapons  systems  or  the 
nature  of  intelligence  operations  or  cryptographic  systems.  U.S.  dip- 
lomatic codes  or  code  breaking  processes,  or  things  of  that  kind.  But 
we  would  not  say  that  simply  because  a  member  of  the  executive 
branch  puts  a  classification  stamp  on  top  of  a  document,  that  docu- 
ment has  criminal  sanctions  behind  it  as  far  as  public  revelation  is 
concerned. 

Senator  Hruska.  Well,  of  course  you  are  assuming  that.  It  would 
have  to  be  proved  that  it  was  just  whimsically  stamped  confidential. 
And  what  I  am  saying  is  that  in  the  process  of  proving  that  and 
when  you  get  into  a  document  of  real  import  and  seriousness,  you 
destroy  the  purpose  and  the  effectiveness  of  classification. 

Mr.  Schmidt,  Well  that  is  a  serious  problem,  and  one  of  our  rec- 
ommendations. Senator,  is  that  the  criminal  sanctions  against  spying 
ought  to  be  broadened  beyond  what  they  are  in  the  existing  law  and 
what  they  are  proposed  to  be  under  either  S.  1  or  S.  1400  so  that 
the  government  is  not  put  to  that  proof  in  the  case  of  either  a  govern- 
ment employee  or  anybody  else  who  provides  information  to  a  foreign 
government",  to  a  foreign  political  organization.  But  beyond  that, 
when  you  get  to  disclosure  of  information  to  the  press,  or  to  Congress 
or  the  public,  we  think  it  gives  too  much  weight  to  the  secrecy 
interest  to  say  that  an  employee  can  never  challenge  the  propriety 
of  classification. 

Senator  Hruska.  Very  well.  We  will  have  to  tie  into  it  I  suppose. 
In  fact,  the  decision  has  been  made  in  the  Brown  report.  The  deci- 
sion is  made  in  S.  1400.  We  will  have  to  take  into  consideration  your 
very  fine  testimony  and  see  whether  it  will  affect  that  decision  or  not. 

But  1   would   very  much  not  like  to  see  a  government  impotent  to 
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protect  its  interests,  and  I  wouldn't  want  to  see  the  government  de- 
prived of  a  deterrent  so  that  its  system  of  classifying  will  be  impos- 
sible. 1  would  very  much  dislike  to  see  that.  And  that  was  the  thing 
that  was  battled  back  and  forth  in  the  Commission  and  also  in  the 
formation  of  these  proposals.  If  the  government  cannot  protect 
itself,  it  is  deprived  in  great  measure  of  one  of  the  big  mechanisms 
whereby  it  can  discharge  its  first  and  fundamental  duty,  and  tha* 
is  the  duty  to  survive  and  the  effort  to  survive  is  a  difficult  one. 

Have  you  any  summarizing  statement  you  would  like  to  make? 

Mr.  Schmidt.  We  would  just  like  to  express  our  appreciation  for 
being  invited  to  appear  here.  Thank  you  very  much. 

Senator  Hruska.  Your  statement  will  be  printed  in  full  in  the 
record. 

Senator  Hruska.  I  hope  this  colloquy  will  make  some  sense  from 
the  standpoint  of  my  asking  these  questions.  Your  answers  have  been 
cut  off.  I  found  your  answers,  let  me  put  it  this  way,  not  totally 
persuasive  or  too  highly  meritorious  in  my  judgment,  but  that  is  not 
my  judgment  to  make. 

Mr.  Schmidt.  Thank  you  very  much. 

[The  statement  of  Professors  Edgar  and  Schmidt  follows:] 

Statement  of  Harold  Edgar  and  Benno  Schmidt,  Jr.,  Professors  of  Law, 

Columbia  University 

Introduction 

Espionage  and  revelation  of  information  relating  to  military  affairs,  foreign 
policy,  and  national  security  are  among  the  most  difficult  concerns  of  federal 
criminal  law.  Statutes  aimed  at  protecting  defense  secrets  from  disclosure 
must  deal  with  cloak-and-dangger  spying,  with  the  fidelity  of  government 
employees  to  executive  policies  of  secrecy,  and,  most  troublesome  of  all,  with 
the  rights  and  duties  of  newspapers  and  the  rest  of  us  to  engage  in  or  refrain 
from  discussing  matters  which  may  be  critical  to  informed  democratic  policy 
choices  and  yet  harmful  to  defense  or  foreign  policy  initiatives  if  disclosed. 
Beyond  the  inherent  complexity  of  the  problems,  revision  of  this  area  of  law 
poses  special  problems.  The  main  difficulty  stems  from  the  extreme  con- 
fusion of  existing  law.  The  present  espionage  statutes  are  virtually  incompre- 
hensible on  the  problems  of  publication  of  defense  information  and  preliminary 
information  gathering  and  retention.  Moreover,  no  helpful  guidance  can  be 
found  in  recent  experience  with  revision  of  state  penal  codes  because  these 
problems  are  not  the  responsibility  of  state  criminal  law.  Neither  can  Congress 
derive  benefit  from  sustained  judicial  attention  to  the  problems  of  protecting 
defense-related  information.  Virtually  no  judicial  consideration  has  been  given 
to  these  problems  outside  the  area  of  traditional  espionage,  where  the  pressure 
for  expansive  readings  of  the  existing  statutes  is  very  great. 

We  respectfully  submit  that  revision  of  the  espionage  statutes  will  not  be 
successful  unless  Congress  recognizes  two  difficulties.  First,  Congress  today 
must  understand  what  led  past  Congresses  to  adopt  such  incomprehensible 
statutes.  An  understanding  of  the  causes  of  confusion  in  present  law  may 
enable  this  Congress  to  resolve  some  of  the  confusion  by  revision.  Second,  the 
range  of  different  problems  which  these  statutes  must  face  should  be  acknowl- 
edged, and  the  notion  of  unitary  provisions  designed  to  deal  at  once  with 
spies,  government  employees,  and  newspapers  should  be  abandoned.  The 
proposals  before  this  Committee  both  perpetuate  the  confusion  of  existing 
law,  and  fail  to  take  account  of  the  complexity  of  the  subject. 

the  confusion  of  existing  law 

The  present  espionage  statutes  include  both  narrow  and  very  broad  pro- 
hibitions. Exceedingly  broad  and  amorphous  provisions  have  been  on  the  books 
since  1917,  but  doubts  as  to  the  coverage  of  the  broad  provisions  has  led  to 
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the  adoption  of  several  narrow  statutes  designed  to  deal  with  specific  types  of 
disclosures. 

The  broad  prohibitions  are  found  in  sections  703  and  704  of  Title  IS.  Sub- 
sections  794(a),  703(a)  and  (b)  collectively  make  criminal  gathering  for  and 
communicating  t<>  foreigners  '•information  relating  to  the  national  defense" 
if  done  with  intent  or  reason  to  Relieve  that  [the  information]  is  to  he  used 
ot  the  injury  of  the  United  States  or  to  the  advantage  of  a  foreign  nation." 
Subsection  704(h)  prohibits,  among  other  tilings,  publishing  national  defense 
information  in  time  of  war  with  intent  to  communicate  it  to  the  enemy. 
Subsections  703(d)  and  (e),  by  far  the  most  confusing  provisions,  prohibit 
"willful"  communication  of  national  defense  documents  and  information  to 
persons  "not  entitled  to  receive  it,"  as  well  as  their  unlawful  retention. 

The  complexities  of  finding  meaning  in  these  provisions  led  us  to  produce 
an  analysis  of  forbidding  length  which  we  will  not  reiterate.1  We  understand 
our  article  will  be  reproduced  in  these  hearings  for  those  who  wish  to  consider 
the  grounds  for  our  conclusions  as  to  the  reach  of  the  current  statutes.  In 
brief,  we  found  that  these  broad  espionage  statutes  were  enacted  after  a  series 
of  legislative  debates  and  amendments  which  are  fairly  read  as  rejecting 
criminal  sanctions  for  well-meaning  publication  of  information,  no  matter 
what  damage  to  national  security  might  ensue  and  regardless  whether  the 
publisher  knew  that  a  by-product  of  his  disclosure  would  be  damage  to  the 
national  interest.  Read  in  that  light,  the  broad  statutes  are  properly  construed 
not  to  apply  either  to  publication  or  to  conduct  incidental  thereto,  such  as 
gathering  information  or  leaking  it  to  the  press,  if  the  actor  has  the  usual 
motivation  of  informing  the  public  or  influencing  policy.  Admittedly,  however, 
the  language  of  sections  703  and  704  must  be  strained  to  exclude  publication 
of  defense-related  information  from  its  reach,  and  tortured  not  to  make 
criminal  the  collection  and  retention  of  information  preliminary  to  every 
conceivable  publication  of  defense  matters.  This  discrepancy  between  Con- 
gressional intent  and  the  apparent  broad  scope  of  the  general  espionage 
statutes  results  from  certain  unfortunate  and  recurrent  characteristics  of 
Congressional  action  in  this  area,  from  the  original  1917  legislation  to  the 
present 

Although  broad  statutes  present  a  minefield  of  interpretation  problems, 
these  are  the  key  issues.  First,  section  794(b)  punishes  wartime  publication 
of  defense  information  with  "intent"  to  communicate  to  the  enemy.  May  such 
an  intent  be  inferred  from  general  publication  by  a  newspaper  whose  em- 
ployees act  with  knowledge  that  the  enemy  will  read  the  newspaper?  We 
thought  not. 

In  1917  when  the  Wilson  Administration  proposed  a  comprehensive  set  of 
statutes  designed  to  protect  defense  information  during  World  War  I,  the  pro- 
posed statutes  contained  two  sweeping  provisions  for  executive  information 
control.  One  was  a  proposal  to  give  the  President  power  to  censor  prior  to 
publication,  or  punish  after  the  fact  (exactly  which  was  never  resolved), 
publication  of  defense  information  in  violation  of  Presidential  directives.  This 
provision  was  firmly  rejected  by  Congress  after  much  discussion  of  the  value 
of  publication  of  national  security  information  to  informed  policy  choice  in  a 
democracy.  Enacted  in  its  place  was  the  prohibition  now  codified  in  section 
794(b).  To  give  effect  to  Congress'  rejection  of  what  was  then  known  as  "the 
censorship  proposal,"  we  concluded  that  the  intent  formulation  of  794(b) 
must  be  read  to  require  a  purpose  to  communicate  to  the  enemy.  Yet  the 
result  of  this  reading  is  that  the  nation's  only  explicit  prohibition  on  publica- 
tion is  so  limited  as  to  be,  in  practical  effect,  a  nullity.2 

Second,  section  794(a)  prohibits  communication  of  defense  information  tr. 
foreigners,  and  section  703(a)  and  (b)  prohibit  gathering  information  if 
done  "with  intent  or  reason  to  believe  that  the  information  is  to  be  used  to 
the  injury  of  the  United  States,  or  to  the  advantage  of  any  foreign  nation." 
A  reporter  who  gathers  defense  information  for  publication  would  seem  to 
violate  this  statute,  and  yet  Congress  assumed  that  newspapers  should  not  be 
punished  for  publishing  defense  information  in  the  interests  of  informed 
national  debate. 


1  Edgar  and  Schmidt,  The  Espionage  Statutes  and  Publication  of  Defense  Information, 
73  Columbia  Law  Review  929   (197.'.). 

2  Narrow  prohibitions  on  publication  of  specific  categories  of  sensitive  information, 
snch  as  cryptography  and  communications  techniques,  appear  in  subsequent  statutes  such 
as  sections  798  and  795. 
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A  baffling  question  of  interpretation  is  therefore  raised  by  the  existing 
offenses,  particularly  those  pertaining  to  gathering.  The  language  of  section 
793  seems  applicable  to  gathering  of  defense  information  with  publication  in 
mind,  if  there  is  "reason  to  believe"  that  the  publication  will  advantage  a 
foreign  nation.  Yet  the  Congressional  intent  to  allow  newspaper  publication 
of  defense-related  matters  would  be  frustrated  by  this  meaning.  One  argument 
>s  that  these  statutes  do  not  reach  publication  because  the  word  "publishes," 
used  in  section  794(b),  is  absent  here.  The  argument  is  fraught  with  diffi- 
culties, however,  because  it  extends  immunity  not  merely  to  publication  but 
also  to  acts  in  contemplation  thereof.  Moreover,  what  is  a  publication?  Does 
it  include  a  conversation  with  a  friend?  Does  it  include  a  government  employee 
who  leaks  information  to  the  press? 

Finally,  the  meaning  of  section  793(d)  and  793(e)  is  especially  troublesome. 
The  subject  of  much  obiter  discussion  in  the  opinions  of  several  Justices  in 
the  Pentagon  Papers  decision,3  793(e)  prohibits  anyone  in  unauthorized 
possession  of  any  document  or  note  relating  to  the  national  defense  from 
delivering  or  communicating  it  "to  any  person  not  entitled  to  receive  it." 
The  same  subsection  also  prohibits  the  willful  retention  of  any  tangible 
defense  information  and  the  failure  to  deliver  it  to  the  officer  of  the  United 
States  entitled  to  receive  it.  Section  793(d)  is  similar  but  applies  to  lawful 
possessors.  The  legislative  history  of  these  provisions  indicates  that  Congress 
did  not  understand  them  to  make  criminal  conduct  done  for  purposes  of  pub- 
lication. But  how  they  are  to  be  narrowed  to  effectuate  this  legislative 
intention  is  a  mystery.  Unlike  the  other  subsections,  they  do  not  expressly 
require  that  the  actor  be  motivated  by  a  desire  to  injure  the  United  States 
or  advantage  foreign  nations.  It  is  no  surprise  that  various  interpretation  of 
their  scope  have  been  advanced  in  these  hearings. 

Existing  law  also  includes  several  narrow  provisions  not  subject  to  the 
same  confusions.4  These  provisions  are  limited  either  to  especially  sensitive 
categories  of  information  prohibited  from  disclosure,  or  to  particular  classes 
of  persons  covered.  For  example,  section  952  is  narrow  in  both  respects,  in 
that  it  prohibits  only  federal  employees  from  divulging  only  matters  or  codes 
transmitted  between  foreign  countries  and  their  diplomatic  missions  in  this 
country.  A  variation  is  suggested  by  section  798,  which  applies  to  everyone,  but 
covers  only  revelation  of  communications  intelligence  and  cryptographic  in- 
formation. The  reverse  pattern  appears  in  section  783(b)  of  Title  50,  which 
covers  only  present  Government  employees,  but  which  makes  criminal  their 
divulgence  of  any  classified  information,  whether  classification  was  warranted 
or  not,  to  an  agent  of  a  foreign  government  or  a  member  of  any  Communist 
organization. 

The  espionage  statutes  are  a  product  of  serious  tension  between  the  execu- 
tive and  the  legislative  branches  as  to  the  proper  scope  of  laws  forbidding 
disclosure  of  national  defense  information.  Congress  has  consistently  refused 
to  adopt  sweeping  executive  proposals,  no  doubt  in  part  because  Congress 
relies  on  general  publications  for  much  of  the  information  about  foreign  and 
military  affairs  that  enables  it  to  exercise  oversight  in  these  areas  over  an 
increasingly  secretive  Executive.  Yet,  all  the  espionage  statutes  have  orig- 
inally been  formulated  within  the  Executive  branch,  and  Congress  has  never 
attempted  to  formulate  legislation  of  its  own.  Congress  instead  has  tended 
to  chop  off  certain  executive  proposals  and  enact  others  pretty  much  as  sub- 
mitted, in  some  cases  enacting  only  part  of  an  integrated  package  of  legislation 
which  becomes  extremely  difficult  to  understand,  if  not  downright  meaningless, 
when  severed  from  the  whole. 

For  example,  the  1917  proposals  of  the  Wilson  Administration  included  an 
authorization  to  the  President  to  designate  anything  as  defense  information 
as  to  which  only  duly  authorized  federal  employees  would  be  entitled.  This 
provision,  however,  was  rejected.  As  a  result,  the  espionage  statutes  do  not 
define  who  is  "entitled"  to  receive  defense  information.  In  the  absence  of  such 


3  New  York  Times  Co.  v.  United  States,  403  U.S.  713  (1971). 

*  Although  there  are  serious  policy  questions  posed  by  the  reach  of  these  statutes,  they 
are  at  least  understandable.  If  a  government  employee  provides  classified  information 
to  a  reporter,  the  employee  is  not  in  violation  of  section  783(b),  unless  the  reporter 
is  a  foreign  agent  or  a  member  of  an  officially  designated  Communist  organization.  On 
the  other  hand,  disclosing  properlv  classified  cryptographic  information  to  a  reporter 
would  be  a  violation  of  section  798,  although  there  might  be  first  amendment  defenses 
available. 
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definition,  it  is  arguable  that  section  793(d)  and  (e)  should  he  regarded  as 
a  nullity.  "Entitlement"  is  at  the  heart  of  both  the  communication  and  reten- 
tion offenses  of  section  793(d)  and  (e).  Since  the  President's  proposed  power 
to  create  "entitlement"  was  struck,  the  present  system  of  executive  classifica- 
tion cannot  easily  he  the  source  of  "entitlement"  Moerover,  Congress  has 
repeatedly  refused  to  place  criminal  sanctions  behind  the  classification  system. 
But  no  alternative  source  of  meaning  is  provided  in  the  statutes. 

Thus,  the  existing  espionage  statutes  reveal  the  strains  likely  to  result  from 
Congressional  rejection  of  sweeping  executive  secrecy  proposals  coupled  with 
adoption  of  other  executive  proposals  which  were  integrated  with  those 
rejected.  The  confusion  in  existing  law  suggests  that  protection  of  defense 
secrets  is  too  complex  to  be  handled  by  partial  acceptance  and  partial 
rejection  of  proposals  which  originate  within  the  executive  branch.  The 
subject  is  one  of  inherent  tension  between  the  legislative  and  executive 
branches.  To  maintain  access  to  needed  information  Congress  should  under- 
take actively  to  formulate  an  overall  set  of  proposals  of  its  own. 

The  second  lesson  to  be  extracted  from  the  confusion  of  existing  law  is  the 
incredible  difficulty  of  dealing  in  a  single  statute  with  all  forms  of  informa- 
tion disclosure.  The  1917  debates  are  a  welter  of  confusion  in  large  part 
because  of  the  continued  mixing  together  of  the  problems  of  espionage, 
employee  breaches  Of  official  secrecy  orders,  and  newspaper  publication.  Sec- 
tions 793  and  794  cover  everyone  and  all  defense  information,  and  make 
distinctions  between  spying  and  well-meaning  publication  only  through  cumber- 
some and  opaque  descriptions  of  mental  states.  The  result  is  all  or  nothing 
prohibitions  which  either  leave  publication  without  significant  restraint,  or 
subject  it  to  sweeping  prohibitions  appropriate  to  spying  but  not  to  concerned 
debate  about  national  policy.  Publication  and  espionage  should  only  be  covered 
by  a  single  prohibition  where  the  type  of  information  affected  is  extremely 
sensitive  and  of  little  value  to  informed  political  debate. 

THE   NEW   PROPOSALS 

The  two  proposed  criminal  codes,  S.  1  and  S.  1400,  treat  espionage  offenses 
quite  differently.  S.  1  is  apparently  intended  to  restate  the  current  espionage 
law  in  simpler  language,  with  a  few  important  alterations  suggested  by  the 
Brown  Commission.  This  modest  goal  is  a  major  defect  insofar  as  publication 
is  concerned.  While  S.  1  seemingly  aims  to  carry  forward  past  compromises, 
current  law  reflects  not  compromise  but  confusion  on  the  central  issues  of 
statutory  coverage.  Enactment  of  S.  1  would  leave  the  law  highly  uncertain 
in  its  application  to  publications,  for  it  is  not  clear  that  its  sponsors  intend 
the  sweeping  prohibitions  that  its  language  might  yield ;  and  yet  it  is  not 
easy  to  see  how  that  language  may  be  given  a  narrow  meaning  without  render- 
ing the  prohibitions  a  nullity. 

The  approach  of  S.  1400  is  different.  Its  language  and  design  resolve  the 
ambiguities  in  current  law  by  expressly  extending  criminal  prohibitions  to 
well-meant  disclosures  by  employees,  reporters,  and  publishers.  The  issue  here 
is  whether  that  course  is  constitutional,  and,  if  so,  whether  the  policy 
decision  is  a  wise  one.  We  believe  the  answer  to  both  questions  is  no. 

a.  s.   1 
1.  Definitions 

S.  1  (as  does  S.  1400)  builds  its  prohibitions  upon  "national  defense  informa- 
tion," a  term  defined  in  section  2-5Al(10).  The  definition  is  very  broad, 
comprehending,  in  peacetime,  information  regarding  "the  military  capability 
of  the  United  States"  and  "military  or  defense  planning  operations  of  the 
United  States,"  as  well  as  other  matters.  In  time  of  war,  the  statute  defines 
national  defense  information  to  include  "any  information  which  if  revealed 
could  be  harmful  to  national  defense,  and  which  might  be  useful  to  the  enemy." 
Section  2-5B7(10)  (vi).  The  latter  definition  is  so  sweeping  as  to  make  espe- 
cially troublesome  the  Code's  failure  to  define  -war."  Moreover,  although  its 
perversion  to  this  extent  is  unlikely,  the  section  does  make  arguable  the 
proposition  that  today's  weather  is  national  defense  information. 

While  the  definition  of  national  defense  information  in  peacetime  is  also 
broad,  it  leaves  open  several  issues,  unresolved  in  the  current  law,  that  may 
warrant  express  legislative  attention  : 
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(a)  Does  information  concerning  economic  production  capacity  fall  under 
the  "military  capability"  rubric,  particularly  if  the  information  is  learned 
from  non-military  sources?  For  example,  is  it  "national  defense  information" 
that  the  United  States  can,  at  most,  refine  X  gallons  of  gasoline  a  day?  In 
one  sense,  it  surely  is,  as  such  matters  have  significance  both  to  the  nation's 
capacity  to  wage  war  successfully,  and  to  its  ability  to  aid  petrol-short 
allies.  On  the  other  hand,  it  may  be  thought  that  the  word  "military"  is 
designed  to  exclude  it,  particularly  in  view  of  the  broadened  definition  of 
national  defense  information  in  time  of  war. 

(b)  Are  foreign  affairs  secrets  covered  by  the  proposed  definition?  For 
example,  is  the  information  that  United  States  has  decided  to  "tilt"  toward 
Pakistan  "national  defense  information?"  In  the  past,  the  Executive  has  bent 
the  concept  of  "national  defense"  to  permit  classification  of  diplomatic  secrets 
where  the  reasons  for  secrecy,  albeit  quite  substantial,  are  not  easily  related 
to  military  interests.  The  problem  is  not  treated  by  S.  1. 

(c)  Is  information  clearly  relating  to  military  affairs  "national  defense" 
information  even  though  its  revelation  is  not  likely  to  harm  the  nation?  For 
example,  are  the  Pentagon  Papers  "national  defense  information,"  (thus 
making  their  culpable  transfer  criminal)  because  they  refer  to  military  plan- 
ning? Or  is  it  open  to  a  defendant  to  show  that,  whatever  his  culpability, 
the  documents  are  too  dated  for  their  revelation  to  have  harmed  the  nation,  or 
to  have  provided  advantages  for  foreign  nations? 

2.  Offenses 

(a)  Espionage.  S.  1  substantially  tracks  present  law  by  making  criminal 
the  gathering,  obtaining,  or  revealing  of  national  defense  information  to 
foreign  powers  where  done  with  knowledge  that  the  information  "is  to  be 
used  to  the  injury  of  the  United  States  or  to  the  advantage  of  a  foreign 
power."  Section  2-5B7 (a)  (1). 

A  major  defect  with  this  formulation  is  its  reliance  on  the  "injure"  and 
"advantage"  language  of  the  current  law  and  the  consequent  ambiguity  in  the 
laws'  application  to  publications  and  conduct  incidental  thereto.  Is  newspaper 
publication  a  "revealing"?  In  common  usage  it  surely  is,  as  anyone  carefully 
reading  the  newspapers  discovers  matters  bearing  upon  national  defense,  and 
foreign  nations  buy  our  newspapers  for  this  reason,  among  others.  News- 
papers and  their  reporters  know  this,  so  they  must  know  that  whatever 
national  defense  information  they  publish  will  be  used,  to  whatever  extent 
possible,  to  the  advantage  of  foreign  nations.  Would  they  therefore  not  com- 
mit an  offense  under  S.  1,  not  only  by  publication  but  by  gathering  material  in 
contemplation  thereof?  One  might  say  that  "is  to  be  used"  requires  the  actor 
to  have  the  purpose  (as  opposed  to  only  the  awareness)  that  it  be  thus  used. 
Such  a  construction,  however,  seems  difficult  in  light  of  section  l-2Al(d)  (1), 
which  makes  "knowledge"  sufficient  as  to  all  elements  of  the  offense  unless 
a  contrary  intent  is  present.  One  might  argue  that  "revelation"  contemplates 
private  disclosure  to  a  foreign  agent,  but  S.  1  does  not  so  specify. 

Alternatively,  section  2-5B7(a)  (1)  may  be  read  together  with  section 
2-5B7(a)(2),  and  by  inference  exclude  publication  from  the  scope  of  "revela- 
tion." Subsection  (a)(2),  like  current  law,  expressly  makes  publication  crimi- 
nal in  time  of  war  if  done  with  the  intent  to  communicate  with  the  enemy. 
(We  note  parenthetically  that  such  an  intent  would  be  nearly  impossible  to 
prove,  as  anyone  publishing  to  the  general  public  would  claim  an  intent  to 
inform  the  public  and  sell  papers.)  Does  tiiat  specific  reference  to  "publishing" 
in  subsection  (a)  (2)  mean  that  such  conduct  is  not  a  "revelation"  under 
subsection  (a)(1)?  If  so,  does  the  immunity  for  "publishing"  extend  to  such 
incidental  conduct  as  gathering  secrets  for  publication?  Does  it  extend  to  the 
government  employee  who  reveals  to  the  reporter  hoping  that  publication 
will  ensue?  Does  the  exemption  of  "publishing"  extend  to  the  lesser  offenses 
of  mishandling  information,  section  2-5B8,  and,  if  not,  on  what  theory?  As 
in  the  current  statutes,  the  proposed  treatment  by  S.  1  leaves  the  resolution 
of  these  problems  unclear. 

We  note  also  a  technical  problem  with  2-5B7.  The  proposal  makes  "gather- 
ing" national  defense  information  for  foreign  nations  an  independent  offense 
of  the  same  grade  as  "revealing."  By  so  doing,  the  statute  undercuts  the 
utility  of  "reveals"  that  was  intended  to  permit  differentiation  between  the 
actor*  who  assembles  the  information  that  is  in  the  public  domain  but  little 
known,  and  the  actor  who  passes  on  the  obvious. 
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The  Brown  Commission's  theory  was  thai  the  former  conduct,  held  privileged 
by  Judge  Hand  in  United  States  v.  Heine,  151  F.2d  813  (2d  Cir.  1949), 
should  be  made  criminal.  Formulating  the  offense  in  terms  of  "revealing" 
bypassed  the  question  whether  widely  known  facts  about  defense  matters  are 
"national  defense  information'"  under  the  broad  definition  earlier  noted.  Even 
if  such  matters  are  national  defense  information,  they  are  not  capable  of  being 
"revealed''  they  are  so  widely  available  that  everybody  knows  them  anyway — 
and  thus  their  transfer  is  non-criminal.  By  including  "gathering"  offenses. 
S.  1  puts  the  burden  of  differentiating  criminal  from  non-criminal  collection 
upon  the  definition  of  "national  defense  information."  S.  l's  gathering  offenses 
presumably  would  not  reach  a  foreign  attache  who  collects  a  military  appro- 
priations bill.  But  if  not,  it  must  be  because  public  information  does  not 
constitute  "national  defense  information."  If  that  is  true,  the  actor  who 
assembles  a  great  deal  of  such  information,  albeit  from  more  obscure  sources. 
cannot  easily  be  held  liable  for  "revelation"  because  he  is  not  handling  national 
defense  information.  Thus,  whether  S.  1  succeeds  in  its  presumed  intention 
of  reversing  the  Heine  result  is  doubtful. 

(b)  Misuse  of  National  Defense  Information.  Section  2-5B8  punishes 
conduct  involving  lesser  culpability  than  espionage.  Its  six  subsections  pro- 
hibit certain  behavior  in  relation  to  national  defense  information.  The  offenses 
differ  in  the  type  of  culpability  required  (knowledge  for  most,  criminal  negli- 
gence for  public  servants  who  breach  known  duties)  ;  the  behavior  outlawed 
("reveals,"  "uses,"  "communicates,"  "fails  to  deliver  on  demand")  ;  and  the 
spectrum  and  form  of  national  defense  information  embraced  (two  of  the 
offenses  treat  "communications  information"  only ;  a  third  deals  with  docu- 
ments). All  six  of  the  offenses  created  by  the  section,  however,  require  that 
the  conduct  be  done  "in  a  manner  harmful  to  the  safety  of  the  United  States." 
For  example,  knowing  unauthorized  revelation  of  national  defense  information 
is  not  prohibited  by  section  2-5B8(a)  (1)  unless  it  is  done  in  a  manner  harmful 
to  the  safety  of  the  United  States. 

We  see  two  basic  problems  with  section  2-5B8.  Is  publishing  information, 
and  conduct  related  thereto,  intended  to  be  covered?  Second,  what  do  the 
draftsmen  contemplate  by  "manner  harmful  to  the  United  States" — who  must 
prove  what,  and  how  is  the  issue  to  be  cast  for  the  jury? 

These  two  difficulties  are  best  illuminated  by  constructing  a  reasonably 
plausible  scenario.  A  career  naval  officer  stationed  at  the  Pentagon  has  access 
to  highly  classified  technical  information  about  the  United  States  capacity 
to  respond  to  a  sudden  nuclear  strike  by  the  U.S.S.R.  He  also  has  access  to 
the  Administration's  proposed  negotiating  strategy  for  nuclear  arms  limita- 
tions, including  the  Administration's  appraisal  that  X  number  of  nuclear 
warheads  are  enough  to  ensure  that  the  U.S.S.R.  would  not  risk  surprise 
attack,  for  fear  of  the  retaliation  which  would  follow.  The  Administration  is 
thus  willing  to  agree  to  limit  the  United  States  to  X  warheads  if  adequate 
concessions  from  the  Soviets  can  be  gained,  although  for  safety's  sake,  it 
would  prefer  to  have  more  than  X.  The  naval  officer  believes  that  the  Admin- 
istration's computations  are  grossly  in  error,  partly  because  he  values  national 
security  very  highly  indeed,  but  also  because  he  thinks  that  technology  will 
soon  make  nuclear  submarines  considerably  more  vulnerable  to  attack  while 
at  sea.  Believing  that  crucial  national  interests  are  at  stake,  and  searching 
for  advice,  he  tells  his  side  of  the  story,  in  full,  to  a  friend.  The  friend  tells 
It  to  a  reporter  and  it  is  subsequently  published  in  the  daily  newspapers.  The 
Administration  is  outraged,  particularly  because  revelation  of  its  willingness 
to  accept  X  makes  it  less  probahle  that  it  can  settle  for  a  higher  figure. 

Have  the  officer,  the  friend,  the  reporter,  or  the  publisher  violated  section 
2-5B8?  In  the  first  place,  the  same  problem  with  respect  to  "publishing"  we 
saw  in  section  2__.r>B7  is  present  here.  Nowhere  in  section  2-5B8  is  the  magic 
word  "publishes"  used.  In  light  of  its  use  in  2-5B7,  the  argument  may  be 
made  that  "reveals"  "retains"  "uses"  etc. — the  conduct  descriptions  of  2-5B8 — 
do  not  embrace  publication.  That  argument  is  especially  potent  if  publication 
is  excluded  from  espionage,  section  2-5B7,  because  the  publisher  does  not 
"reveal."  Similarly,  the  earlier  described  subsidiary  problems  must  be  faced : 
is  conduct  incidental  to  publication  excluded,  e.g.,  the  officer's  statement  to 
a  friend,  the  friend's  to  the  reporter,  the  reporter's  statement  to  the  publisher, 
etc.  We  see  very  little  wisdom  in  fashioning  a  statute  which  leaves  the  reso- 
lution   of   these   issues   so   opaque,   particularly    since   prosecution    for    "mis- 
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handling"  will  usually  be  contemplated  only  when  arguably  sensitive  materials 
have  been  made  public. 

We  shall  assume  that  the  conduct  is  covered,  and  that  the  information  Is 
clearly  national  defense  information,  as  it  pertains  to  defense  planning.  The 
second-problem  is,  have  any  of  the  parties  acted  "in  a  manner  harmful  to 
the  safety  of  the  United  States?"  Does  this  mean  that  the  prosecutor  has  to 
prove  beyond  reasonable  doubt  that  the  disclosures  in  fact  "harmed"  the 
United  States ;  or  that  they  were  likely  to  have  harmed  the  United  States,  or 
simply  that  they  might  have  harmed  the  United  States?  In  the  overwhelming 
number  of  instances  of  disclosures,  the  prosecutor  will  not  be  able  to  prove 
with  acceptable  levels  of  certainty  what  the  consequences  were,  apart  from 
the  fact  of  revelation  itself.  Moreover,  "harm"  is  an  inherently  ambiguous 
term ;  in  the  case  supposed,  the  worst  possible  consequence,  the  collapse  of 
negotiations,  is  from  one  perspective  the  best  possible  result  if  one  believes 
that  national  security  will  otherwise  be  in  jeopardy.  To  the  extent  possible 
one  should  avoid  making  criminality  depend  upon  which  world-view  of 
national  security  the  jury  accepts.  Finally,  the  First  Amendment  considera- 
tions relevant  in  deciding  whether  the  manner  was  "harmful,"  and,  if  so, 
how  are  those  considerations  to  be  articulated  for  the  jury's  appraisal? 

We  have  been  concerned  thus  far  with  what  the  prosecutor  must  show,  in 
fact,  about  harm  or  likelihood  of  harm.  If  such  matters  are  all  the  prosecutor 
need  show,  then  the  possible  ambit  of  criminal  liability  depends  upon  what 
proving  'harmful  manner"  entails.  If  the  burden  is  rigorous,  the  statute  is 
unmanagable.  If  it  suffices  to  show  that  harm  might  have  happened  simply 
because  revelations  have  unpredictable  consequences  then  liability  is  too 
wide.  A  great  deal  of  reporting  on  national  defense  affairs  utilizes  leaked 
classified  information,  which,  while  it  is  of  no  great  strategic  significance, 
is  national  defense  information  and  should  be  so  deemed  in  the  espionage 
context.  Juries  would  and  should  convict  a  person  who  clandestinely  sold  it  to 
a  foreign  agent.  Yet  to  make  its  public  revelation  sufficient  to  ground  a  finding 
of  "harmful  manner"  would  be  to  ignore  the  significance  of  such  revelations 
in  informing  the  public. 

Presumably,  however,  the  draftsmen's  intent  is  not  to  predicate  criminality 
solely  upon  whether  the  prohibited  conduct,  be  it  revelation,  use  or  com- 
munication, was  "in  fact"  done  "in  a  manner  harmful  to  the  safety  of  the 
United  States."  The  section  does  not  so  state,  and  those  are  Code's  preferred 
words  for  designating  elements  as  to  which  culpability  need  not  be  shown. 
See  section  l-2Ae(c)(2).  But  see  section  l-2Al(b)  (3)  (culpability  not  re- 
quired if  "an  intent  to  impose  liability  without  culpability  as  to  those 
elements  is  otherwise  present"). 

If  the  actor  must  be  shown  to  have  acted  culpably  with  respect  to  "a 
manner  harmful  to  the  safety  of  the  United  States,"  then  yet  another  level 
of  complexity  unfolds.  We  shall  try  to  track  it  through.  Since  the  culpability 
required  to  make  criminal  an  unauthorized  revelation  of  national  defense 
information  by  a  person  other  than  a  public  servant  is  "knowledge,"  our  pub- 
lisher, reporter  and  friend  would  be  guilty  for  sure,  if  they  acted  "knowing" 
their  conduct  was  harmful  to  the  safety  of  the  United  States.  Section  1-2A1 
(d)(1).  Moreover,  if  "manner  harmful  etc."  in  section  2-5BS  is  characterized 
as  an  "attendant  circumstance,"  a  term  the  codes  does  not  define,  then  section 
l-2Al(d)  (1)  indicates  that  recklessness  as  to  it  suffices.  We  assume  that  the 
phrase  in  section  2-5B8  is  an  "attendant  circumstance."  The  prosecutor,  how- 
ever, would  only  have  to  show  negligence  as  to  this  element  by  the  naval 
officer,  because  his  conduct,  as  a  public  servant,  breached  section  2-5B8 
(a)(2),  a  crime  defined  in  terms  of  negligence.  Cf.  section  l-2Al(d)(2). 

What  does  it  mean  to  say  an  actor  was  "reckless"  with  respect  to  "a 
manner  harmful  to  the  safety  of  the  United  States?"  He  must  act  "in  dis- 
regard of  his  awareness  of  a  risk  that  the  circumstances  exist"  and  the 
disregard  "must  involve  a  gross  deviation  from  the  standard  of  care  that  a 
reasonable  person  would  observe  in  his  situation."  Section  l-2Al(a)(4).  In 
the  case  we  have  posed,  of  disclosing  nuclear  negotiating  policy,  consider  the 
possible  liability  of  the  friend  who  passes  the  story  to  a  reporter.  Is  he  aware 
of  a  risk  that  the  circumstance  "harmful  to  the  safety"  exists,  even  though 
he  sincerely  believes  that  only  good  can  come  from  exposing  the  risks  to 
national  security  the  administration  is  running?  Does  his  "situation"  include 
that  belief,  thus  making  reasonable  conduct  which  another  person  would,  upon 
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his  different  view  of  the  matter,  vehemently  oppose?  To  put  it  more  broadly, 
does  culpability  require  that  the  actor  himself  understand  as  •harmful"  the 
consequences  feared,  or  is  it  enough  thai  be  is  aware  of  objective  conse- 
quences (which  may  or  may  not  have  ensued)  thai  others  would  deem 
harmful?  Similarly,  are  his  estimates  of  whether  the  feared  consequences 
are  likely  to  ensue  controlling?  E.g.,  He  finds  it  inconceivable  thai  this 
revelation  could  affect  the  Soviet  negotiating  position,  the  prosecutor  disagrees, 
and  nobody  has  the  Slightest  capacity  tu  prove  it  either  way. 

The  mental  gymnastics  required  to  work  through  these  issues,  and  the 
inability  bo  predict  their  proper  resolution  having  done  so,  suggesl  that 
S.  1  is  not  happily  drafted  in  premising  liability  on  whether  conduct  was 
done   "in  a   manner  harmful   to  the  safety  Of  the   United   States." 

Three  final  points  about  section  2-5B8  deserve  mention.  First,  the  statute 
should  clarify  whether  "information"  and  "documents"  refer  only  to  matters 
originating  in  the  Government.  For  example,  if  one  observes  troop  movements 
near  a  military  base,  is  one  prohibited  from  telling  friends?  Second,  the 
statute  should  be  express  on  whether  "authorization"  and  "entitled  to  receive" 
refer  to  the  classification  system.  Third,  the  requirement  of  section  2-5B8 
(a)(3)  that  criminality  for  document  retention  turns  upon  prior  demand 
is,  in  our  view,  too  stringent.  Usually  the  Government  will  not  know  who 
has  such  documents,  and  if  adequate  culpability  is  present,  the  failure  to 
promptly   turn   them  in  should   be  an  offense  without  regard  to  prior  demand. 

All  in  all,  S.  1  is  beyond  the  tolerance  we  should  have  for  acceptable  con- 
fusion in  our  laws  governing  disclosure  of  defense  information.  The  statute 
is  unclear  as  to  whether  publication  falls  within  its  "revealing"  offense.  The 
culpability  required  by  the  offenses  is  uncertain,  and  a  critical  element  of 
the  "misusing"  offense  is  vague.  Finally,  the  information  covered  by  the  various 
provisions  is  broad  and  undifferentiated. 

B.    S.     140(1 

We  have  less  to  say  about  S.  1400's  treatment  of  espionage  and  lesser 
offenses,  because  we  believe  its  virtue,  rather  clear  drafting,  exposes  its 
weaknesses  so  plainly.  Like  S.  1,  it  defines  national  defense  information 
broadly  with  no  express  requirement  that  information  he  important.  Section 
1126(g).  Unlike  S.  1.  however,  "communicate"  is  defined  to  include  general 
publication.  Section  1126(c).  Thus,  the  "publication"  problem  is  resolved  by 
making  it  criminal,  like  any  other  communication,  if  the  requisite  culpability 
is  present. 

The  basic  espionage  offense.  Section  1121,  prohibits  culpable  communication 
of  national  defense  informtaion  to  a  foreign  power,  as  well  as  obtaining 
information  with  knowledge  that  it  may  be  communicated  to  a  foreign  power. 
section  1121(a)(2).  This  is  a  proposal  of  remarkable  sweep.  The  culpability 
required  to  render  conduct  criminal  is  merely  that  the  actor  know  that 
information  "may  be  used  to  the  prejudice  of  the  safety  or  interest  of  the 
United  States,  or  to  the  advantage  of  a  foreign  power."  Any  publisher  who 
did  not  know  this  about  most  defense  information  would  probably  merit 
exculpation  for  mental  irresponsibility,  even  pursuant  to  S.  1400's  revision  of 
the  insanity  defense.  Insofar  as  "communicate"  means  "to  make  information 
available  by  any  means,  to  a  person  or  to  the  general  public,"  section 
1126(c),  a  reporter  who  obtains  national  defense  information  knowing  that 
it  will  be  "communicated"  via  general  publication  will  he  covered.  "National 
defense  information"  is  defined  slightly  more  narrowly  than  in  S.  1.  but 
does  include  information  relating  to  military  capability,  military  weaponry, 
or  the  conduct  of  foreign  relations  affecting  the  national  defense.  Section 
1126(g).  .Moreover,  if  the  information  pertains  to  any  of  a  wide  variety  of 
matters,  see  section  1121(b)(1),  the  offense  is  a  Class  A  Felony,  raising 
the  specter  of  the  death  sentence  under  section  2401  for  newspaper  publica- 
tion which  is  found  "knowingly  |  to  have]  created  a  grave  risk  of  sub- 
stantial danger  to  the  national  security." 

Sections  1122  and  1123  deal  with  unauthorized  revelations  and  other  mis- 
handling of  national  defense  information.  They  would  make  criminal  an 
enormous  range  of  traditionally  accepted  conduct  because  their  prohibitions 
are  not  tied  to  the  actor's  purpose  or  even  awareness  that  his  conduct  might 
result  in  injury  to  the  United  States.  Any  knowing  disclosure  of  defense 
information    to   an    unauthorized    person    is    made   criminal.    And    the  executive 
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would  be  given  the  power  under  section  1126  to  decide  who  is  authorized  to 
receive  defense  information — precisely  the  authority  Congress  refused  to  vest 
in  President  Wilson  in  1917.  Because  national  defense  information  is  so 
broadly  defined,  with  no  requirement  that  information  he  strategically  im- 
portant or  even  originate  in  government,  we  believe  the  proposal  is  surely 
unconstitutional. 

Finally,  section  1124  would  enact  an  official  secrets  act  by  making  criminal 
communication  of  classified  information  to  an  unauthorized  person  by  a  cur- 
rent government  employee,  or  a  former  employee  who  learned  it  as  a  conse- 
quence of  federal  employment,  without  regard  to  the  propriety  of  classifica- 
tion. The  statute,  although  it  deals  with  a  difficult  problem,  ignores  completely 
the  inevitability  of  over-classification,  and  the  risks  inherent  in  permitting 
the  Executive,  by  the  act  of  stamping  secret,  to  have  a  legal  basis  for 
threatening  any  government  employee  who  tells  what  he  knows. 

The  enactment  of  S.  14(><>  would  prohibit  virtually  all  public  and  private 
speech  about  national  defense  secrets,  leaving  prosecutors  and  juries  to  choose 
victims  among  those  who  engage  in  reporting  and  criticism  of  our  defense 
and  foreign  policies.  It  would  treat  public  discussion  of  defense  matters  in 
the  same  manner  as  clandestine  espionage.  The  statute  would  also  reverse 
the  long-standing  policy  of  Congress  not  to  put  criminal  sanctions  of  general 
scope  behind  our  much-abused  system  of  executive  classification. 

Congress  should  hold  true  to  its  valuable  tradition  of  rejecting  such  sweep- 
ing proposals  for  executive  information  control.  We  hope  current  lawmakers 
exhibit  the  fortitude  of  their  predecessors. 

SOME   SUGGESTIONS   FOB  REVISION 

The  history  of  espionage  legislation  suggests  certain  deficiencies  to  be 
avoided  in  revising  the  federal  law  on  these  matters.  The  primary  hazard 
is  attempting  to  treat  all  revelations  of  information  together  in  broad  general 
provisions.  Spying,  breaches  of  secrecy  by  government  employees,  and  public 
speech  about  defense  matters  by  the  press  and  the  citizenry  at  large  present 
distinct  problems.  While  the  dangers  to  security  are  essentially  similar,  the 
hazards  of  prohibition  and  zealous  enforcement  are  very  different.  Above  all, 
the  possibility  of  legitimate  social  values  which  militate  against  a  strict  policy 
of  punishing  public  disclosures  demonstrates  that  these  three  aspects  of  the 
secrecy  problem  require  separate  treatment.  The  consequence  of  lumping  them 
together  can  only  be  unnecessary  difficulties  in  prosecuting  spies,  dialetctical 
extremes  in  the  interpretation  of  the  legal  status  of  government  employees, 
and  utter  confusion  in  the  rules  applicable  to  publishers  and  the  rest  of  us. 

A.  Spying 

The  essence  of  classical  espionage  is  putting  one's  access  to  defense  or 
other  secrets  at  the  disposal  of  foreign  governments  or  factions.  We  see 
relatively  little  reason  to  worry  about  overbroad  prohibitions  of  such  activ- 
ities, although  innocent  cases  can  be  imagined.  Accordingly,  we  would  define 
espionage  offenses  more  broadly  in  some  respects  than  present  law  or  either 
S.  1  or  S.  1400.  Existing  law  and  the  two  proposals  require  that  the  strategic 
significance  of  information  involved  in  espionage  prosecutions  must  be  exposed 
by  the  government  in  the  effort  to  prove  that  information  relates  to  the 
national  defense.  This  requirement  can  itself  lead  to  significant  breaches 
of  legitimate  secrecy  interests.  That  a  spy  might  gain  immunity  from  prosecu- 
tion because  the  secrets  retailed  to  a  foreign  agent  are  so  vital  that  they 
cannot  be  disclosed  in  court — a  real  possibility  under  present  law  and  under 
both  S.  1  and  S.  1400 — is  an  outcome  which  should  be  avoided.  We  believe, 
therefore,  that  knowing  unauthorized  transfer  of  classified  information  to 
agents  of  a  foreign  government  should  be  an  offense,  without  requiring  the 
government  to  persuade  the  judge  or  jury  that  classification  was  proper. 

We  would  not,  however,  give  the  much-abused  power  to  classify  unfettered 
effect.  We  suggest  that  the  prosecutor  be  required  to  satisfy  the  trial  judge, 
in  camera,  that  the  classification  involved  does  not  represent  an  abuse  of 
discretion.  The  aim  of  the  proceeding  is  not  to  determine  whether  classifica- 
tion is  proper  de  novo,  but  rather  to  provide  a  slight  check  against  arbitrary 
espionage  prosecutions. 

If  the  defense  significance  of  classified  information  is  not  to  be  a  major 
element  of  the  espionage  offense  as  we  would  draw  it,  one  result  is  that  fair 
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administration  would  depend  on  determining  correctly  whether  the  recipients 
of  the  information  are  in  fact  foreign  agents.  Whatever  problems  mighl 
crop  up  can  probably  be  minimized  by  insistence  on  the  actor's  awareness 
that  his  disclosures  are  intended  for  primary  use  by  foreign  political 
organizations. 

We  would  not  add  further  culpability  requirements  to  the  spying  offenses; 
other  than  requiring  knowing  transmission  of  classified  information.  Condi- 
tioning these  offenses  on  "intent  to  harm  the  United  states.'-  as  the  Brown 
Commission  recommended,  creates  numerous  problems.  In  much  if  not  most 
spying  against  the  Tinted  States,  the  person  revealing  secrets  is  not  actuated 
by  a  purpose  to  harm  the  United  States,  or  in  some  cases,  even  a  perception 
that  barm  is  likely  to  occur.  The  ideological  spy  can  urge  in  good  faith  that 
ins  revelations  are  designed  to  advance  the  interests  of  the  United  States  by 
bringing  it  under  a  different  political  system.  Spies  interested  in  pecuniary 
gain  may  plausibly  claim  that  the  information  selected  for  transmission  was 
harmless,  or  already  known  to  the  foreign  government  involved,  or  some  such. 
Persons  who  engage  in  unauthorized  delivers  of  classified  information  to 
foreign  powers  should  not  he  given  such  defenses  to  fall  hack  on,  in  our 
opinion.  No  significant  social  purposes  are  served  by  limiting  spying  offenses 
to  purpose,  knowledge,  or  even  recklessness  with  respect  to  harm  to  the 
United  States. 

One  other  problem  deserves  mention  in  connection  witli  prohibitions  directed 
at  classical  espionage.  Because  we  would  not  premise  spying  offenses  on  any 
culpability  requirement  beyond  knowing  transmission  of  classified  information. 
a  government  employee  who  reveals  classified  information  to  a  foreign  agent 
in  the  course  of  negotiations  or  other  proper  contacts  must  he  protected. 
We  suggest  a  defense  of  good  faith  belief  in  authority  to  reveal.  The  espionage 
offense  we  recommend  would  accordingly  comprehend  the  essence  of  the  present 
offense  applicable  to  government  employees  found  in  50  U.S.C.  "<S3(li). 

Offenses  dealing  with  classical  espionage  should  he  broadly  defined  where 
actual  spying  is  involved.  But  more  important  is  the  point  that  statutes 
geared  to  spying  should  be  limited  to  that  activity,  and  should  not  incorporate 
by  design,  or  slop  over  by  inadvertence,  the  distinct  problems  of  disclosures 
by  government  employees  or  discussion  by  newspapers  or  other  publishers. 

B.  Government  employees 

Whether  Government  employees  should  ever  he  held  criminally  responsible 
for  unauthorized  public  disclosure  of  national  defense  secrets  is  a  serious 
policy  problem.  A  number  of  considerations  argue  against  it.  P'irst.  such  dis- 
closures frequently  serve  the  interest  of  informing  the  public  about  national 
policy.  Responsible  officials  charged  with  formulating  and  implementing  na- 
tional defense  policy  commonly  attempt  to  structure  public  perception  of  the 
issues  involved  so  as  to  generate  support,  for  the  policies  they  espouse.  To 
expect  official  proponents  to  be  neutral  and  forthcoming  with  facts  is  un- 
realistic. An  important  counterweight  to  this  tendency  is  the  opportunity  of 
opponents  to  ventilate  their  side  of  the  story  by  disclosing  other,  and  possibly 
secret,  information.  To  the  extent  that  the  threat  of  criminal  penalties  is 
effective,  it  limits  public  knowledge  of  and  participation  in  policy  formation, 
and  also  blocks  an  important  extra-official  channel  of  communication  within 
government. 

Second,  criminal  prosecution  for  employee  disclosure  will  be  seriously  con- 
templated only  in  the  most  unusual  cases,  because  the  "leak"  is  the  tool  not 
only  of  those  aggrieved  by  decisions,  but  also  of  those  who  wish  to  test  public 
response  to  seem  selective  and  discriminatory,  and  will  outrage  especially 
those  who  sympathize  witli  the  defendant's  stance  on  the  policy  matter  in 
dispute. 

Third,  employees  who  wrongly  disclose  secrets  can  without  question  he 
dismissed  from  government  service,  and  effectively  ostracized  from  further 
participation  in  official  policy-making.  That  penalty  may  be  sufficiently  serious 
to  make  unnecessary  further  sanctions. 

Despite  these  weighty  considerations,  we  believe  there  is  room  in  the  crimi- 
nal law  for  limited  penalties  directed  at  wrongful  disclosure  of  defense 
secrets  by  government  employees,  not  covered  by  the  spying  offenses  discussed 
above.  There  can  be  no  question  of  the  enormous  harm  that  such  disclosure 
can  cause,  particularly  in  such  sensitive  areas  as  cryptographic  processes 
Moreover,   failure   to  protect  secrecy   can  paradoxically   result  in  an   increase 
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in  secrecy  in  policy  formation.  If  the  legal  order  legitimates  the  view  that 
respect  for  secrecy  is  only  a  matter  of  political  commitment,  the  likely 
response  of  decision-makers  will  be  to  make  secrets  available  to  only  a  few 
trusted  subordinates,  'rims,  the  law's  failure  to  give  weight  to  security  con- 
siderations  will   augment  tbe   tendency   to  centralize   power  into  fewer   hands. 

While  on  balance  of  favor  prohibitions  on  some  unauthorized  publications, 
the  First  Amendment  and  sound  conceptions  of  policy  favor  very  narrow 
coverage.  Our  central  disagreement  with  the  proposed  Codes  is  that  the  infor- 
mation protected  against  unauthorized  public  revelation  by  government  em- 
ployees should  bo  considerably  more  narrow  than  that  protected  against 
espionage.  Failure  to  do  this  is  likely  to  have  one  of  two  baneful  conse- 
quences. Either  the  courts  will  feel  pressed  to  narrow  the  scope  of  espionage 
prohibitions  in  order  to  sustain  the  constitutionality  of  offenses  in  the  em- 
ployee publication  context,  or,  more  likely,  courts  in  espionage  cases  will 
stretch  the  definition  of  defense  information  far  past  the  point  appropriate 
for  triggering  penalties  for  public  speech  by  employees.  Our  suggestion  is  that 
the  two  types  of  offenses  be  regarded  as  distinct.  G-overnment  employees,  in 
our  view,  should  be  potentially  liable  only  if  they  reveal — a  term  which 
excludes  material  already  in  the  public  domain — properly  classified  national 
defense  information  bearing  upon  weapons  systems,  military  and  defense 
planning,  and  intelligence  information  of  current  significance. 

This  coverage  is,  of  course,  much  narrower  than  that  we  would  extend  to 
espionage.  For  disclosures  not  covered  by  the  spying  offenses,  an  employee  could 
litigate  fully  the  propriety  of  classification,  and,  in  addition,  contend  that 
even  if  properly  classified,  information  was  of  trivial  strategic  significance. 
Even  thus  limited,  however,  there  are  many  situations  where  disclosure, 
albeit  harmful  to  some  conceptions  of  security,  is  beneficial  to  the  public 
interest.  To  accommodate  such  instances,  we  would  make  available  two  types 
of  defenses.  The  first  would  protect  unauthorized  disclosure  to  any  member 
of  a  Congressional  Committee  having  competence  over  the  matter  in  question. 
The  second  would  authorize  the  jury  to  acquit  if  it  found  that  the  information 
had  significance  for  public  debate  that  outweighed  any  likely  consequence 
for  national  security.  To  be  sure,  the  latter  defense  opens  possibilities  for 
lengthy  pursuit  of  the  ephemeral  in  court,  as  well  as  further  compromising 
security  considerations  related  to  unpopular  policies.  But  no  alternative  to 
such  a  justification  defense  will  give  weight  to  the  vital  public  interest  in 
revelation  of  matters  critical  to  national  policy  choices.  Certainly,  S.  1400 
goes  too  far  the  other  way  in  penalizing  all  disclosures  of  classified  informa- 
tion and  in  removing  improper  classification  as  a  defense.  That  course 
weights  too  heavily  executive  discretion  to  classify  that  can  easily  be  used 
as  a  shield  against  embarrassment  or  a  weapon  for  partisan  political 
advantage. 

C.  Publication  of  defense  information 

The  third  problem  that  revision  confronts  is  how  to  treat  public  discussion 
of  defense  matters  by  persons  not  employed  by  the  government.  This  is  the 
most  sensitive  question  faced  in  the  two  revision  proposals,  and  probably 
the  most  significant  in  its  social  implications. 

We  believe  the  press  and  other  non-employees  should  have  wider  rights 
to  disclose  and  discuss  defense  information  than  should  government  employees 
who  have  learned  secrets  in  their  official  capacities  upon  an  understanding 
that  security  would  be  maintained.  The  balance  between  the  social  value  and 
the  adverse  security  consequences  of  disclosures  should  be  struck  in  favor 
of  public  debate  in  all  doubtful  cases,  at  least  until  far-reaching  changes  are 
instituted  which  guarantee  Congress  access  to  national  defense  information 
necessary  for  policy-planning.  Congress  now  has  no  such  access  to  security 
information.  The  consequence  is  that  one  cannot  have  confidence  at  the  present 
time  that  more  than  a  single  elected  official  has  approved  whatever  policy 
may  be  compromised  by  public  disclosure  of  secrets.  Given  that  situation. 
democratic  checks  on  vital  questions  of  national  policy  depend  on  public 
del  Kite  through  the  press. 

Despite  the  priority  we  accord  to  public  debate,  we  believe  that  narrowly 
drawn  categories  of  defense  information  of  great  security  significance  and, 
in  most  cases,  little  political  import,  should  be  prohibited  from  public  revela- 
tion. Information  about  cryptographic  techniques,  intelligence  gathering  opera- 
tions, the  design  of  secret  and  vital  weapons  systems,  nuclear  armaments,  and 
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perhaps  other  narrow  and  concrete  categories  of  defense  information  are 
appropriate  subjects,  in  our  opinion,  for  prohibitions  <>n  peacetime  press 
disclosures. 

Even  as  to  such  narrowly  based  provisions,  we  believe  that  a  justification 
defense  turning  on  superceding  importance  for  public  debate  is  warranted. 
Exceptional  situations  will  arise  where  even  the  most  narrow  category  of 
defense  information  should  be  revealed  in  the  national  interest.  A  publisher 
should  have  the  right  to  claim  such  a  justification  for  public  disclosure  of 
any  defense  secret,  although  we  recognize  that  such  a  defense  will  be 
unpredictable  in  the  hands  of  the  jury. 

CONCLUSION 

S.  1  and  S.  1400  are  not  satisfactory  in  their  treatment  of  espionage. 
bleaches  of  secrecy  by  government  employees,  and  public  debate  about  defense 
policy.  Statutes  dealing  with  such  complex  and  significant  problems  can  ill 
afford  ambiguity  as  to  central  questions  of  coverage,  or  wholesale  protection 
of  secrecy  interests  at  the  expense  of  countervailing  values  of  political  discus- 
sion. Whether  or  not  the  specific  approaches  we  have  offered  are  deemed 
to  have  merit,  we  hope  the  Subcommittee  will  agree  that  a  perception  of  the 
different  problems  posed  by  spying,  employee  disclosure,  and  public  discussion 
is  the  beginning  of  sound  revision  of  existing  law. 
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I.     Introduction:  New  York  Times  Co.  v.  United  States1 

We  began  this  lengthy  study  of  the  espionage  statutes  with  grand 
designs.  Our  original  goal,  suggested  by  the  Pentagon  Papers  litigation,  was 
to  elaborate  the  extent  to  which  constitutional  principles  limit  official  power 
to  prevent  or  punish  public  disclosure  of  national  defense  secrets.  But  this  plan 
was  short-lived.  The  more  we  considered  the  problem,  the  more  convinced  we 
became  that  the  central  issues  are  legislative.  The  first  amendment  provides 
restraints  against  grossly  sweeping  prohibitions,  but  it  does  not,  we  believe, 
deprive  Congress  of  considerable  latitude  in  reconciling  the  conflict  between 
basic  values  of  speech  and  security. 

When  we  turned  to  the  United  States  Code  to  find  out  what  Congress 
had  done,  we  became  absorbed  in  the  effort  to  comprehend  what  the  current 
espionage  statutes  mandate  with  respect  to  the  communication  and  publication 
of  defense  information.  The  longer  we  looked,  the  less  we  saw.  Either  advanc- 
ing myopia  had  taken  its  toll,  or  the  statutes  implacably  resist  the  effort  to 
understand.  In  any  event,  whether  the  mote  be  in  our  eye  or  in  the  eyes  of 
the  draftsmen,  we  have  not  found  it  possible  to  deal  with  the  espionage 
statutes  except  at  forbidding  length.  This  has  cautioned  us  against  augmenting 
our  study  by  detailed  efforts  to  spell  out  statutory  alternatives,  a  task  further 
complicated  by  our  unfamiliarity  with  the  Government's  side  of  the  secrecy 
story,  particularly  the  extent  to  which  important  security  interests  have  in 
fact  been  compromised  by  public  disclosure  of  defense  secrets.  Consequently, 
our  conclusion  suggests  only  some  general  principles  that  should  control 
legislative  action — principles  not  reflected  in  the  two  proposals  currently  be- 
fore Congress  as  part  of  the  revision  of  the  federal  criminal  law.  The  current 
statutes  come  first,  and  we  save  the  rest  for  another  day. 

The  New  York  Times  commenced  publication  of  the  Pentagon  Papers2 

1.  403  U.S.  713  (1971). 

2.  The    Pentagon    Papers   are   officially    titled    "History    of    U.S.    Decision-Making 
Process  on  Vietnam  Policy."  See,  403  U.S.  at  714.  Also  at  issue  was  a  separate  volume 
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on  June  13,  1971.  The  event  created  little  stir  until  the  Executive  Department 
threatened  legal  proceedings  to  halt  the  presses.3  We  may  not  know  for  a  long 
time,  if  ever,  precisely  why  this  unprecedented  course  was  chosen.  Current 
speculation,  however,  emphasizes  the  Administration's  fear  that  budding 
relations  with  Communist  China  would  be  nipped  if  secrets  could  not  be 
guaranteed.4  That  it  is  even  plausible  that  such  a  bruising  domestic  confronta- 
tion would  be  undertaken  to  facilitate  relations  with  Mao  is  a  measure  of  the 
complexity  and  the  irony  of  current  statecraft. 

The  battle  was  soon  over.  Proceedings  in  the  lower  courts  took  a  mere 
two  weeks.  The  Supreme  Court  heard  argument  on  June  26  and  delivered  its 
opinion  on  June  30.  The  stakes  were  as  high  as  the  pace  was  fast,  for  the 
principles  that  clashed  were  fundamental  notions  of  national  security  and 
freedom  of  speech  and  press,  the  two  values  measured  against  which  other 
interests  are  so  often  treated  as  but  straws  in  a  wind.  Not  surprisingly,  how- 
ever, the  Supreme  Court  decided  the  case  without  making  much  concrete  law. 
Among  the  ten  opinions5  produced  in  New  York  Times  Co.  v.  United  States, 
the  only  proposition  commanding  a  majority  of  the  Court  was  the  naked  and 
largely  uninformative  conclusion  that  on  the  record  the  Government  had  not 
met  its  heavy  burden  to  justify  injunctive  relief  against  publication.  Prior 
restraints,  the  Court  reaffirmed,  are  available  only  in  the  most  compelling 
circumstances.6 

The  central  theme  sounded  in  the  opinions  of  the  six  majority  Justices 
was  reluctance  to  act  in  such  difficult  premises  without  guidance  from  Con- 
gress. That  reluctance  necessarily  lost  the  case  for  the  Government,  which 
argued  that,  without  regard  to  legislation,  the  President's  constitutional 
powers  as  Commander-in-Chief  and  foreign  relations  steward  entitled  him  to 
injunctive  relief  to  prevent  "grave  and  irreparable  danger"  to  the  public 
interest.  The  Government's  brief  in  the  Supreme  Court  did  not  even  cite  the 
espionage  statutes,  let  alone  take  a  position  on  whether  the  New  York  Times 
and  the  Washington  Post  had  violated  criminal  laws  by  publishing  the 
Pentagon  Papers  or  by  their  conduct  in  obtaining  and  retaining  the  alleged 

entitled  "Command  and  Control  Study  of  the  Tonkin  Gulf  Incident."  See  United  States 
v.  New  York  Times  Co.,  328  F.  Supp.  324,  328  (S.D.N.Y.  1971). 

3.  See  S.  Ungar,  The  Papers  and  The  Papers  15-17  (1972).  The  Associated  Press 
carried  nothing  on  the  story  until  Monday  afternoon  June  14,  1971.  nor  was  the  story 
carried  in  United  Press  International's  "budget"  of  most  important  news.  Both  Senator 
Humphrey  and  Defense  Secretary  Laird  appeared  on  television  interview  programs  on 
Sunday,    June   13.   Neither  was  asked  a  single  question  about  the   Pentagon   Papers. 

4.  Id.  at  113-14. 

5.  A  per  curiam  opinion  announced  the  judgment  of  the  Court.  Justices  Black, 
Douglas,  Brennan,  Stewart,  White  and  Marshall  each  filed  an  individual  concurring 
opinion.  Chief  Justice  Burger  and  Justices  Harlan  and  Blackmun  wrote  individual 
dissents. 

6.  The  Court  had  stressed  in  an  opinion  issued  in  May,  1971,  the  "heavy  burden" 
required  to  justify  imposition  of  prior  restraints.  Organization  for  a  Better  Austin  v. 
Keefe,  402  U.S.  415,  419  (1971).  For  brief  discussion  of  whether  the  Times  case  is 
properly  viewed  in  terms  of  prior  restraint  doctrine,  see  Kalven,  Forcivord:  Even  When 
a  Nation  is  at  War,  85  Harv.  L.  Rev.  3,  31-34  (1971). 
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national  defense  information.  When  litigation  moves  this  quickly  and  the 
underlying  statutory  problems  are  so  complex,  one  cannot  be  sure  that  tactics 
represent  deliberate  assessments  of  statutory  coverage  rather  than  acquiescence 
to  tbe  demands  of  instantaneous  response.  Presumably,  however,  the  Govern- 
ment ignored  the  statutes  in  the  Supreme  Court"  because  they  do  not  expressly 
authorize  injunctive  relief,  whether  or  not  they  make  publication  or  retention 
criminal.8  If  publishing  the  papers  were  criminal,  injunctive  relief  might  have 
been  thought  barred,  either  by  the  principle  that  equity  will  not  enjoin  a  crime 
or  by  an  assessment  that  Congress  explicitly  declined  to  authorize  injunction 
proceedings.  If  publication  were  not  criminal,  then  Congress  valued  free 
speech  higher  than  possible  security  risks,  and  the  Court  was  bound  to  accept 
that  judgment. 

The  Government's  failure  to  discuss  the  legislative  materials,  however, 
did  not  deflect  judicial  focus  from  them.  All  the  Justices  concurring  with  the 
judgment,  including  the  late  Justice  Black  who  found  the  first  amendment 
dispositive  in  any  event,  stressed  the  Government's  failure  to  premise  its  case 
on  legislative  authority.  Thus  the  Supreme  Court's  decision  resembles  in 
result  a  similar  failure  for  unadorned  claims  of  executive  power  in  Yoitngstown 
Steel.9  Perhaps  the  Government  would  have  fared  better  by  arguing  that  in 
this  context  interstitial  power  is  appropriately  used  to  enjoin  contemplated 
criminal  behavior  or  to  limit  the  consequences  of  completed  crimes,  thus 
testing  head-on  in  the  Supreme  Court  whether  the  espionage  statutes  were  in 
fact  being  violated. 

Accepting  the  premise  that  there  was  no  statutory  basis  available  for 
granting  injunctive  relief,  we  believe  several  considerations  support  the 
Supreme  Court's  refusal  to  forge  new  rules  concerning  the  disclosure  of 
national  secrets.  First,  it  has  inadequate  tools  for  the  task ;  ad  hoc  evaluations 
of  executive  claims  of  risk  are  not  easily  balanced  against  first  amendment 
language    and   gloss.    The    spacious    generalities    of    the    constitutional    text 

7.  The  Government  did  seek  to  rely  on  the  espionage  statutes  in  the  District  Court 
proceeding  against  the  New  York  Times.  See,  United  States  v.  New  York  Times  Co., 
328  F.  Supp.  324,  328-30  (S.D.N.Y.  1971).  Judge  Gurfein  held  them  inapplicable  to 
"publishing." 

The  Government  apparently  conceded  the  inapplicability  of  18  U.S.C.  §  797  (1970) 
which  prohibits  publishing  any  "photograph,  sketch,  picture,  drawing,  map  or  graphical 
representation"  of  presidentially  designated  "vital  military  or  naval  installations  or  equip- 
ment." The  applicable  executive  order  defines  all  classified  "official  military  naval  or 
airforce  .  .  .  documents"  as  protected  "equipment."  Exec.  Order  No.  10104,  3  C.F.R. 
298-99  (  1949-53  Comp.).  See  text  accompanying  note  391  infra. 

8.  Solicitor  General  Griswold,  who  argued  the  case  for  the  Government,  later  ob- 
served: 

[A]   serious  problem  in  the  government's  case  before  the   Supreme  Court   with 
respect   to   the    Pentagon    Papers    was    that    there    literally    was    "no    law"    that 
authorized    an    injunction    against    publishing    material    merely    because    it    was 
classified. 
Griswold,  The  Judicial  Process,  28  Record  of  N.Y.C.B.A.  14,  19  (1973). 

9.  Youngstown  Sheet  and  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952).  See  Junger, 
Down  Memory  Lane:  The  Case  of  the  Pentagon  Papers,  23  Case  W.  Res.  L.  Rev.  3,  18 
et  seq.   (1971),  for  suggestive  analogies  to  Youngstown  Steel. 
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provide  only  vague  standards  if,  as  we  believe,  they  do  not  compel  acquiescence 
in  the  publication  of  all  information  whatever  its  source,  defense  importance, 
or  minimal  significance  for  public  debate.  Furthermore,  there  are  no  judicial 
precedents  even  remotely  analogous  from  which  the  Court  could  have  drawn 
an  appropriate  and  satisfactory  rule  to  fit  the  case.  Street  demonstrations, 
apocalyptic  rhetoric,  obscenity,  libel,  and  the  rest  of  first  amendment  judicial 
fare  are  poor  materials  from  which  to  fashion  permissions  and  restraints  on 
the  publication  of  national  security  secrets.  Moreover,  even  if  standards  could 
be  formulated  from  these  sources,  the  judicial  process  is  not  well  suited  to 
judge  the  risks  inherent  in  releasing  particular  secrets.  The  task  necessarily 
requires  conjectures,10  and  adequate  conjectures  cannot  be  made  without  an 
overview  of  the  substance  and  interrelationship  of  military  and  diplomatic 
policy  that  the  judicial  process  cannot  provide,  a  concession  that  only  the 
late  Justice  Harlan  was  willing  to  accept.11 

Second,  dissemination  of  secret  information  often  arises  in  the  context  of 
heated  disagreements  about  the  proper  direction  of  national  policy.  A  secret 
may  be  disclosed  to  demonstrate  the  futility  of  current  policy,  and  one's 
assessment  of  the  disclosure's  impact  on  security  will  depend  on  one's 
reaction  to  the  policy.  Official  efforts  to  suppress,  therefore,  trigger  political 
debate  on  the  broader  question,  and  that  in  turn  threatens  the  public  percep- 
tion of  detached  judgment  that  underlies  acceptance  of  judicial  law-making. 
Third,  as  Justice  White  noted  in  his  opinion,12  it  would  be  particularly 
unsatisfactory  to  build  a  judge-made  system  of  rules  in  an  area  where  much 
litigation  must  be  done  in  camera.  Proper  understanding  of  judicial  decisions 
defining  the  scope  of  the  first  amendment  is  especially  dependent  upon  full 
elaboration  of  the  facts  on  which  judgment  has  turned.  Judicial  attempts  to 
provide  the  rules  governing  publication  of  defense  secrets  would  produce 
little  more  than  a  series  of  ipse  dixits  as  unenlightening  as  the  per  curiam 
opinion  in  the  Pentagon  Papers  case. 

Thus,  the  tendency  to  see  problems  of  grand  sweep  in  constitutional 
perspective  should  be  resisted  in  the  case  of  publication  of  defense  information. 
The  legislative  process  is  better  suited  to  accommodate  the  need  for  secrecy 

10.  Justice  Brennan  unwittingly  demonstrated  the  point  when  he  outrightly  con- 
demned injunctions  "predicated  upon  surmise  or  conjecture  that  untoward  consequences 
may  result"  but  nonetheless  saw  some  possibility  for  equitable  relief  where  "publication 
must  inevitably,  directly,  and  immediately  cause  the  occurrence  of  an  event  kindred  to 
imperiling  the  safety  of  a  transport  already  at  sea."  403  U.S.  at  725-27.  To  treat  "peril" 
as  a  "consequence"  is  not  quite  fair.  "Imperiling"  means  increasing  the  risks  that  harm 
will  occur.  The  extent  to  which  the  probability  of  unfavorable  outcome  is  affected  by 
publication  of  sailing  dates  may  be  just  as,  if  not  more,  conjectural  than  predicting  that 
publication  will  seriously  compromise  negotiations  already  underway  and  make  achieve- 
ment of  a  particular  position  impossible.  Cf.  Manning,  Foreign  Policy  and  the  People's 
Right  to  Know,  50  Dep't  of  State  Bull.  868,  870-71  (1964)  (revelation  of  specific  U.S. 
negotiating  positions   "cripples  our   diplomacy"). 

11.  403  U.S.  at  756-58. 

12.  Id.  at  732. 
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with  preservation  of  free  speech  about  national  security  matters  of  prime 
political  importance.  General  rules  about  specific  categories  of  defense-related 
information  cannot  be  fashioned  by  courts. 

While  the  Court  was  therefore  right  to  decline  the  executive  branch's 
invitation  to  fashion  judicial  rules  without  statutory  guidance,  it  is  somewhat 
surprising  that  the  Executive  found  it  necessary  to  proceed  without  a  clear 
statutory  basis.  Few  problems  have  had  a  greater  claim  to  post-war  legislative 
concern  than  the  issue  of  national  security,  and  security  is,  by  and  large, 
equally  compromised  by  the  publication  of  secrets  in  newspapers  or  magazines 
available  to  all  as  it  is  by  their  transfer  to  foreign  spies  in  encoded  microdots. 
Differences  in  the  detrimental  consequences  of  the  breach  lie  primarily  in 
the  hope  that  foreigners  do  not  read  carefully13  and  in  the  advantage  to  the 
would-be  secret-keeper  of  knowing  that  his  efforts  have  probably  failed.  The 
latter  consideration  varies  in  importance  depending  on  whether  the  secrets 
revealed  concern  easily  altered  contingency  plans  or,  by  contrast,  blueprints 
for  entrenched  weapons  systems. 

Plainly,  the  best  way  of  ensuring  secrecy  is  to  keep  all  defense-related 
information  from  everyone  outside  the  Government.14  But  that  policy  would 
deprive  citizens  of  the  opportunity  to  understand,  evaluate  and  vote  on 
official  conduct  and,  to  the  extent  that  the  information  is  scientific,  would 
greatly  retard  technological  progress.15  Both  the  problem  and  the  conflict  in 
values  are  obvious,  and  one  might  expect  that  Congress  had  responded  to  it  in 
a  reasonably  clear-cut  way.  Unfortunately,  however,  the  legislation  applicable 
to  revelation  of  defense  secrets  was  not  drafted  to  reconcile  the  competing 
demands  of  national  security  and  public  debate  about  matters  of  prime  political 
importance. 

There  is  an  additional,  fundamental  problem:  the  legislation  is  in  many 
respects  incomprehensible.  Legal  practitioners  must  often  overlook  this  and 
accept  as  irrebuttable  the  presumption  that  the  draftsman  was  an  artist  with 
a  complex  vision,  whose  canvas  is  coherent  if  only  brooded  upon  long  enough. 
The  proposition  is  false,  and  one  of  the  major  issues  presented  by  the  espionage 

13.  The  Roosevelt  administration  in  1942  contemplated  prosecuting  the  Chicago 
Tribune  for  publishing  accounts  of  the  Battle  of  Midway  that  revealed  that  the  United 
States  had  broken  the  Japanese  code.  Subsequently,  it  was  ascertained  that  the  Japanese 
had  apparently  not  noticed  the  story.  See  S.  Ungar,  supra  note  3,  at  115. 

14.  Evidence  of  what  censors  deem  potentially  useful  to  adversaries  may  be  gleaned 
from  a  World  War  II  regulation  covering  radio  and  cable  transmissions  to  foreign 
countries.  No  mention  in  an  international  communication  was  permitted  (except  in  press 
dispatches  subject  to  separate  regulation)  of,  inter  alia:  "[t]he  civil,  military,  industrial, 
financial,  or  economic  plans  of  the  United  States,  or  other  countries  opposing  the  Axis 
powers,  or  the  personal  or  official  plans  of  any  official  thereof";  "[w leather  conditions 
(past,  present,  or  forecast)";  "[c]riticism  of  equipment,  appearance,  physical  condition 
or  morale  of  the  collective  or  individual  armed  forces  of  the  United  States  or  other 
nations"  opposing  the  Axis  powers.  U.S.  Cable  and  Radio  Censorship  Regs.  §§  1801-18(d), 
(g),  (k).  7  Fed.  Reg.  1499,  1500  (1942). 

15.  See  J.  Wiggins,  Freedom  or  Secrecy  109-12  (Rev.  ed.  1964)  (discussion  of  the 
tension  between  secrecy  and  technological  advance) . 
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statutes  is  how  demonstrably  false  it  must  be  before  courts  treating  first  amend- 
ment problems  can  rightly  insist  that  they  be  given  a  more  comprehensible 
legislative  instruction. 

In  view  of  the  great  difficulty  of  understanding  the  espionage  statutes,  it 
is  most  regrettable  that  several  Justices  gave  vent  to  irritation  against  the 
newspapers  by  volunteering  readings  of  the  statutes  quite  unnecessary  to  a 
decision  in  the  injunction  proceedings.  Although  the  injunctions  were  denied, 
the  satisfaction  that  would-be  scoop  readers  might  otherwise  have  enjoyed 
was  thoroughly  chilled  by  dicta  amounting  to  admonition  in  several  opinions 
that  the  present  espionage  statutes  may  authorize  criminal  sanctions  against 
the  newspapers  and  their  reporters  for  their  roles  in  the  Pentagon  Papers 
affair.  Despite  the  Justices'  warnings,  no  criminal  liability  under  the  espionage 
statutes  for  publication  has  materialized.  The  prosecution  of  Daniel  Ellsberg 
and  Anthony  Russo  proceeded,  however,  on  statutory  premises  that  would  in 
effect  criminalize  publication  by  subjecting  to  liability  the  communication  and 
retention  activities  that  necessarily  precede  publication.  That  aborted  proceed- 
ing has  left  the  statutory  question  unresolved. 

Justice  White  was  the  principal  author  of  the  warnings.  His  opinion, 
joined  by  Justice  Stewart,  detailed  a  construction  of  section  793  of  title  18 
that  would  impose  criminal  liability  on  newspapers  for  retaining  defense 
secrets.16  He  noted,  moreover,  that  "the  issue  of  guilt  or  innocence  would  be 
determined  by  procedures  and  standards  quite  different  from  those  that  have 
purported  to  govern  these  injunctive  proceedings"17 — a  clear  reference  to  the 
traditional  wisdom  viewing  the  first  amendment  as  less  of  a  restraint  on  send- 
ing publishers  to  jail  than  it  is  a  bar  to  the  issuance  of  injunctive  relief  against 
publications.  Justice  Stewart  wrote  for  himself  that  the  criminal  statutes  "are 
of  very  colorable  relevance  to  the  apparent  circumstances  of  these  cases."18 
Chief  Justice  Burger  and  Justice  Blackmun,  in  dissent,  respectively  registered 
"general  agreement"19  and  "substantial  accord"20  with  Justice  White's  views, 
evidencing  a  surprising  willingness  to  speculate  about  matters  extraneous  to 
a  litigation  which  they  complained  had  proceeded  too  hurriedly  for  careful 
judgment  on  the  relatively  narrow  questions  briefed  and  argued.  Justice 
Marshall,  while  not  approving  the  construction,  noted  its  "plausibility."21 
With  opinions  reaching  afar  in  such  unusual  fashion,  one  may  well  ask  "who 
won"?22 

16.  403  U.S.  at  737-38.  The  statute,  set  out  in  text  following  note  178  infra,  makes 
criminal  "willful"  retaining  of  defense  secrets.  Justice  White  intimated  that  even  though 
publishing  such  secrets  might  not  be  an  offense,  retaining  them  is.  403  U.S.  at  739,  n.9. 
We  disagree  with  that  position.  Sec  text  accompanying  note  289  infra. 

17.  Id.  at  740. 

18.  Id.  at  730. 

19.  Id.  at  752. 

20.  Id.  at  759. 

21.  Id.  at  745. 

22.  Thus,    Solicitor    General    Griswold    is    reported    to   have   commented    to    another 
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The  legal  posture  of  publication  of  defense  information  cannot  comfortably 
be  left  to  inferences  from  these  dicta.  These  tentative  readings  of  the  espionage 
statutes  are  a  loaded  gun  pointed  at  newspapers  and  reporters  who  publish 
foreign  policy  and  defense  secrets.  We  have  lived  since  World  War  I  in  a  state 
of  benign  indeterminacy  about  the  rules  of  law  governing  defense  secrets.  In 
a  community  where  there  exists  consensus  about  the  desirable  ends  of  foreign 
policy  and  the  propriety  of  using  force  to  accomplish  them,  at  least  among 
those  with  access  to  defense  secrets,  the  argument  might  plausibly  be  made 
that  the  Brandeisian  preference  for  clarity  and  stability  should  be  inverted. 
It  may  be  better  that  the  issues  be  left  unsettled  than  settled  rightly.  Shared 
premises  preclude  serious  security  breaches,  while  firm  rules  threaten  too  much 
at  their  margins.  But  that  delicate  approach  mandates  reliance  upon  the 
presence  of  ambiguities,  both  constitutional  and  statutory,  that  do  not  survive 
many  trips  to  the  courthouse.  Indeed,  in  the  Court's  first  exposure  to  the 
problem  of  the  right  to  publish,  several  Justices  could  not  resist  the  temptation 
to  discourse  on  the  law  of  post-publication  criminality.  The  urge  is  under- 
standable ;  the  unspoken  rules  of  the  defense  establishment  have  unraveled  in 
the  pressures  of  the  Vietnam  War,  and  legal  questions  are  pressed  to  resolu- 
tion.23 

II.     The  Espionage  Statutes:   An  Overview 

The  major  challenge  in  construing  the  espionage  statutes  is  to  give  the 
draftsmen's  language  a  meaning  that  approximates  what  Congress  thought  it 
was  doing  and  what  proponents  of  broader  legislation  have  repeatedly  insisted 
it  has  done.  The  framework  for  the  present  statutes  is  the  Espionage  Act  of 

lawyer,  shortly  after  the  decision  was  announced  "Maybe  the  newspapers  will  show  a  little 
restraint  in  the  future."  N.Y.  Times,  Jul.  1,  1971,  at  1,  col.  8  to  15,  col.  1.  In  April,  1972, 
a  Justice  Department  official  warned  the  press  at  the  annual  meeting  of  the  American 
Society  of  Newspaper  Editors  that  they  run  the  risk  of  criminal  prosecution  for  publishing 
classified  information.  N.Y.  Post,  Apr.  20,  1972,  at  9.  col.  1. 

23.  Professor  Bickel.  counsel  for  the  New  York  Times,  has  observed: 
For  law  can  never  make  us  as  secure  as  we  are  when  we  do  not  need  it.  Those 
freedoms  which  are  neither  challenged  nor  defined  are  the  most  secure.  In  this 
sense,  for  example,  it  is  true  that  the  American  press  was  freer  before  it  won  its 
battle  with  the  government  over  the  Pentagon  Papers  in  1971  than  after  its 
victory.  Before  June  15,  1971,  through  the  troubles  of  1798,  through  one  civil  and 
two  world  wars,  and  other  wars,  there  had  never  been  an  effort  by  the  federal 
government  to  censor  a  newspaper  by  attempting  to  impose  a  restraint  prior  to 
publication,  directly  or  in  litigation.  That  spell  was  broken,  and  in  a  sense  freedom 
was  thus  diminished. 

But  freedom  was  also  extended  in  that  the  conditions  in  which  government 
will  not  be  allowed  to  restrain  publication  are  now  clearer  and  perhaps  more 
stringent  than  they  have  been.  We  are.  or  at  least  we  feel,  freer  when  we  feel 
no  need  to  extend  our  freedom.  The  conflict  and  contention  by  which  we 
extend  freedom  seem  to  mark,  or  at  least  to  threaten,  a  contraction:  and 
in  truth  they  do.  for  they  endanger  an  assumed  freedom,  which  appeared  limitless 
because  its  limits  were  untried.  Appearance  and  reality  are  nearly  one.  We  extend 
the  legal  reality  of  freedom  at  some  cost  in  its  limitless  appearance.  And  the  cost 
is  real. 
Bickel.  The  "Uninhibited,  Robust  and  Wide-Open"  First  Amendment,  54  Commentary 
60,61  (1972). 
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1917.  It  was  enacted  after  a  series  of  legislative  debates,  amendments  and 
ci inferences  that  may  fairly  be  read  as  excluding  criminal  sanctions  for  well- 
meaning  publication  of  information  no  matter  what  damage  to  the  national 
security  might  ensue  and  regardless  of  whether  the  publisher  knew  its  publica- 
tion  would  be  damaging.  Despite  the  apparent  thrust  of  the  legislative  history, 
however,  the  language  of  the  statutes  has  to  be  bent  somewhat  to  exclude 
publishing  national  defense  material  from  its  reach,  and  tortured  to  exclude 
from  criminal  sanction  preparatory  conduct  necessarily  involved  in  almost 
every  conceivable  publication  of  defense  matters. 

It  is  the  apparent  reach  of  the  language  of  these  provisions,  particularly 
18  U.S.C.  §  793(e),  that  attracted  the  Justices'  dicta.  In  most  such  cases  of 
conflict  between  a  statute's  language  and  evidence  of  the  legislators'  intent, 
there  is  soundness  in  the  view,  as  Holmes  put  it,  that  "we  do  not  inquire 
what  the  legislature  meant,  we  ask  only  what  the  statute  means."24  Here, 
however,  the  legislative  intention  behind  the  Espionage  Act  is  given  added 
significance  because  Congress  has,  since  1917,  repeatedly  been  told  by  Executive 
Branch  sponsors  of  broader  statutes  that  the  present  laws  do  not  cover 
publication  of  secret  information  damaging  to  national  security.  No  prosecution 
premised  on  publication  has  ever  been  brought  under  the  espionage  laws,  even 
though  numerous  opportunities  have  been  presented.  Moreover,  the  prosecu- 
tion of  Daniel  Ellsberg  and  Anthony  Russo  for  unlawful  retention  of  defense 
information  under  subsection  793(e)  was  the  first  effort  to  apply  the  espionage 
statutes  to  conduct  preparatory  to  publication. 

The  discrepancy  between  legislative  intent  and  apparent  effect  complicates 
the  choice  of  an  analytic  approach  to  the  materials.  Our  resolution  of  the 
problem  is  to  provide  an  initial  overview  of  the  statutes  and  their  legislative 
history.  Then  we  will  present  a  detailed  analysis  of  the  individual  statutory 
provisions  and  the  legislative  record  that  generated  them,  and  interweave  the 
pertinent  case  law  that  has  interpreted  them. 

A.     The  Espionage  Statutes 

The  relevant  espionage  statutes  are  codified  in  sections  793-798  of  Title  18 
of  the  United  States  Code.  The  basic  provisions  are  sections  793  and  794. 
Section  794  contains  comprehensive  provisions  bearing  on  transfer  of  defense 
information  to  foreigners.  Subsection  794(a)  punishes  actual  or  attempted 
communication  to  a  foreign  agent  of  any  document  or  information  "relating 
to  the  national  defense,"  if  the  communication  is  "with  intent  or  reason  to 
believe  that  it  [the  information]  is  to  be  used  to  the  injury  of  the  United 
States  or  to  the  advantage  of  a  foreign  nation."  Subsection  794(b),  which  is 
applicable  only  in  time  of  war,  also  deals  with  transfer  of  information  to 
foreigners  and  prohibits  collecting,  recording,  publishing,  or  communicating 

24.  O.  Holmes,  Collected  Legal  Papers  207  (1921). 
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information  about  troop  movements  and  military  plans  "with  intent  that  the 
same  shall  be  communicated  to  the  enemy."  Subsections  794(a)  and  794(b) 
thus  create  offenses  involving  the  intentional  transmission  of  information  to 
foreigners.  Both  subsections  also  criminalize  preparatory  conduct  intended 
to  achieve  the  proscribed  results;  subsection  794(a)  expressly  prohibits 
attempts,  and  subsection  794(b)  accomplishes  much  the  same  result,  as  it 
prohibits  collecting  and  recording  the  protected  information  with  intent  to 
communicate  it  to  an  enemy.  Subsection  794(c)  makes  criminal,  and  punishes 
equivalently  with  the  completed  offense,  conspiracies  to  violate  the  other 
subsections. 

In  addition  to  section  794's  seemingly  comprehensive  coverage  of  espionage 
activities,  section  793  defines  six  offenses,  each  involving  conduct  which  would 
be  preliminary  to  foreigners'  acquisition  of  information.  Subsections  793(a) 
and  793(b)  prohibit  entering  an  installation  or  obtaining  or  copying  a 
document  "connected  with  the  national  defense"  for  "the  purpose  of  obtaining 
information  respecting  the  national  defense  with  intent  or  reason  to  believe 
that  the  information  is  to  be  used  to  the  injury  of  the  United  States,  or  to 
the  advantage  of  any  foreign  nation."  Subsections  (c),  (d),  and  (e)  are  more 
sweeping,  and  make  criminal  receipt  of  material  knowing  that  it  has  been 
obtained  in  violation  of  other  espionage  provisions,  communication  of  defense- 
related  material  or  information  to  any  person  not  entitled  to  receive  it,  and 
retention  of  such  information.  Subsections  793(d)  and  793(e)  proscribe  will- 
ful conduct,  while  subsection  (c)  appears  to  prohibit  any  receipt  of  defense 
information  by  one  who  knows  of  an  actual  or  contemplated  breach  of  the 
espionage  laws.  Because  these  statutes  do  not  explicitly  on  their  face  require 
an  ulterior  intent  to  harm  the  United  States,  subsections  (c),  (d),  and  (e) 
may  make  criminal  nearly  all  acquisitions  by  newspapers  of  "national  defense" 
information,  a  term  defined  so  broadly  by  the  courts  that  it  comprehends  most 
properly  classified  information.  Congress,  however,  did  not  understand  the 
provisions  to  have  that  effect,  and  they  have  never  been  so  employed. 

Other  important  provisions  of  Title  18  directed  at  breaches  of  security 
are  section  798,  which  prohibits  publication  of  information  dealing  with  the 
special  category  of  communications  intelligence,  and  section  795,  which  pro- 
hibits photographing  or  making  a  graphical  representation  of  any  vital  military 
equipment  or  installation  that  the  President  has  defined  "as  requiring  protec- 
tion against  the  general  dissemination  of  information  relative  thereto,"  without 
first  obtaining  permission  from  the  appropriate  military  authority.  Section  797 
prohibits  subsequent  publication  of  such  a  photograph. 

The  major  questions  concerning  the  espionage  statutes  are:  ( 1 )  what  type 
of  revelation  or  communication  is  a  necessary  element  of  the  particular  offense, 
and  if  so,  is  it  accomplished,  in  the  statutory  sense,  by  publication  or  prepara- 
tory communications ;  (2)  what  state  of  mind  with  respect  to  the  consequences 
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for  United  States'  interests  is  made  a  material  element  of  the  different 
offenses,  and  how  should  the  mental  state  of  a  person  who  publishes  informa- 
tion be  characterized  under  the  various  culpability  standards;  and,  (3)  what 
information  is  subjected  to  statutory  restraints  under  various  standards  rang- 
ing from  "information  related  to  the  national  defense"  to  "classified  communi- 
cations intelligence." 

These  central  questions  of  coverage  cannot  be  satisfactorily  resolved  by 
analysis  only  of  statutory  language  and  judicial  constructions.  Therefore, 
legislative  history  becomes  of  necessity  a  major  interpretive  resource.  Although 
the  history  of  these  statutes  is  more  than  usually  confused,  ambiguous,  and 
voluminous,  neither  we  nor,  more  importantly,  the  courts  have  any  choice  but 
to  turn  to  it  for  enlightenment. 

B.     The  Legislative  History 

The  basic  provisions  of  sections  793  and  794  of  the  Code  were  enacted 
in  the  Espionage  Act  of  1917  and  have  remained  almost  unchanged  since  its 
passage.  Congress,  however,  has  grappled  with  the  problems  of  accommodat- 
ing secrecy  and  public  speech  on  at  least  five  occasions  since  1911.  In  each 
instance,  the  legislative  debates  have  focused  on  the  problem  of  how  to  protect 
military  secrets  from  spies  without  promulgating  broad  prohibitions  that  would 
jeopardize  the  legitimate  efforts  of  citizens  to  seek  information  and  express 
views  concerning  national  security. 

The  Defense  Secrets  Act  of  191 125  was  the  first  attempt  by  Congress  to 

25.  36  Stat.  1804  (1911).  This  statute  provides: 

Sec.  1.  That  whoever,  for  the  purpose  of  obtaining  information  respecting 
the  national  defense,  to  which  he  is  not  lawfully  entitled,  goes  upon  any  vessel. 
or  enters  any  navy-yard,  naval  station,  fort,  battery,  torpedo  station,  arsenal, 
camp,  factory,  building,  office,  or  other  place  connected  with  the  national  defense, 
owned  or  constructed  or  in  process  of  construction  by  the  United  States,  or  in  the 
possession  or  under  the  control  of  the  United  States  or  any  of  its  authorities  or 
agents,  and  whether  situated  within  the  United  States  or  in  any  place  non- 
contiguous to  but  subject  to  the  jurisdiction  thereof:  or  whoever,  when  lawfully 
or  unlawfully  upon  any  vessel,  or  in  or  near  any  such  place,  without  proper 
authority,  obtains,  takes,  or  makes,  or  attempts  to  obtain,  take,  or  make,  any 
document,  sketch,  photograph,  photographic  negative,  plan,  model,  or  knowledge 
of  anything  connected  with  the  national  defense  to  which  he  is  not  entitled;  or 
whoever,  without  proper  authority,  receives  or  obtains,  or  undertakes  or  agrees 
to  receive  or  obtain,  from  any  person,  any  such  document,  sketch,  photograph, 
photographic  negative,  plan,  model,  or  knowledge,  knowing  the  same  to  have 
been  so  obtained,  taken,  or  made:  or  whoever,  having  possession  of  or  control 
over  any  such  document,  sketch,  photograph,  photographic  negative,  plan,  model. 
or  knowledge,  willfully  and  without  proper  authority,  communicates  or  attempts 
to  communicate  the  same  to  any  person  not  entitled  to  receive  it,  or  to  whom 
the  same  ought  not,  in  the  interest  of  the  national  defense,  be  communicated  at 
that  time:  or  whoever,  being  lawfully  intrusted  with  any  such  document,  sketch, 
photograph,  photographic  negative,  plan,  model,  or  knowledge,  willfully  and  in 
breach  of  his  trust,  so  communicates  or  attempts  to  communicate  the  same,  shall 
be  fined  not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than  one 
year,  or  both. 

Sec  2.  That  whoever,  having  committed  any  offense  defined  in  the  preced- 
ing section,  communicates  or  attempts  to  communicate  to  any  foreign  govern- 
ment, or  to  any  agent  or  employee  thereof,   any  document,   sketch,   photograph, 
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protect  military  information.  Before  passage  of  that  act,  the  only  federal  laws 
of  general  applicability  relating  to  espionage  were  statutes  dealing  with  trea- 
son,26 unlawful  entry  into  military  bases,27  and  the  theft  of  governmental 
property.28  The  1911  statute  proscribed  several  vaguely  defined  information- 
gathering  activities  in  and  around  military  installations  that  have  been  carried 
over  into  subsections  793(a)  and  (b),  but  lacked  the  important  requirement 
of  intent  to  injure  the  United  States  or  advantage  a  foreign  nation  that  was 
added  in  the  1917  Act.  The  1911  statute  also  prohibited  communication  of 
defense  information  to  persons  "not  entitled  to  receive  it,"  although  who  and 
what  was  covered  was  unclear.  This  inartful  language  has  been  carried  over  to 
the  present  subsections  793(d)  and  (e),  which  present  the  most  difficult  prob- 
lems of  interpretation  of  any  of  the  espionage  statutes.  The  1911  statute 
provided  a  more  severe  penalty  for  communication,  regardless  of  intent,  of 
illegally  obtained  information  to  a  foreign  government.  It  was  thus  a  precursor 
of  section  794(a)  as  well. 

The  word  "publishes"  did  not  appear  in  the  1911  statute,  and  nothing  in 
the  lackadaisical  debates  which  led  to  it  reflected  an  awareness  that  publication 
of  defense  information  might  pose  a  problem  for  national  security-  In  contrast, 
three-hundred  pages  of  the  Congressional  Record  attest  to  the  attention  given 
to  the  Espionage  Act  of  191 7, 29  which  was  first  introduced  in  the  64th  Con- 
gress two  days  after  President  Wilson  announced  to  a  joint  session  of  Con- 
gress the  severance  of  diplomatic  relations  with  Germany.  Heated  debate 
stretched  over  two  frenetic  sessions  and  encompassed  three  bills  and  two 
conference  reports.  Concern  about  enemy  spying,  triggered  by  American 
entry  into  World  War  I,  accounted  for  some  of  the  increased  consideration, 
but  most  of  the  significant  debate  was  not  provoked  by  worry  over  espionage 
in  the  usual  sense. 

Two  different  matters  dominated  the  legislative  history.  First,  the  Wilson 
Administration  proposed  to  censor,  or  punish  after  the  fact,  (exactly  which 
was  never  resolved)  publication  of  defense  information  in  violation  of  Presi- 
dential regulations.  The  desirability  of  such  a  measure  was  seen  by  its 
adherents  to  derive  from  the  obvious  harm  that  would  befall  military  interests 


photographic  negative,  plan,  model,  or  knowledge  so  obtained,  taken,  or  made,  or 
so  intrusted  to  him,  shall  be  imprisoned  not  more  than  ten  years. 

26.  35  Stat.  1038  (1909). 

27.  35  Stat.  1097  ( 1909) : 

Whoever  shall  go  upon  any  military  reservation,  army  post,  fort,  or  arsenal, 
for  any  purpose  prohibited  by  law  or  military  regulation  made  in  pursuance  of 
law  .  .  .  shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned  not  more 
than  six  months,  or  both. 

28.  35  Stat.  1097  ( 1909) : 

Whoever  shall  embezzle,  steal  or  purloin  any  money,  property,  record, 
voucher,  or  valuable  thing  whatever,  of  the  moneys,  goods,  chattels,  records, 
or  property  of  the  United  States,  shall  be  fined  not  more  than  five  thousand 
dollars,  or  imprisoned  not  more  than  five  years,  or  both. 

29.  40  Stat.  217  et  seq.  (1917). 
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when  untimely  publications  fell  into  enemy  hands.  Proponents  of  the  measure 
pointed  to  the  Civil  War  experience  when  the  Union  cause  had  been 
jeopardized  by  newspaper  retailing  of  military  plans.  Second,  sponsors  of  the 
Espionage  Act  were  eager  to  carry  over  and  broaden  the  proscriptions  on 
information-gathering  contained  in  the  1911  Act.  They  were  content  to  rely  on 
prosecutorial  discretion  to  ensure  that  the  provisions  would  not  be  invoked 
against  innocent  citizens  merely  curious  about  military  policy. 

Tn  response  to  these  proposals  Congress  engaged  in  its  most  important 
and  extensive  debate  on  freedom  of  speech  and  the  press  since  the  Alien  and 
Sedition  Acts.  The  preoccupation  was  not  academic.  Congressmen  feared  that 
President  Wilson  or  his  subordinates  would  impede,  or  even  suppress,  in- 
formed criticism  of  his  Administration's  war  effort  and  foreign  policy  under 
the  guise  of  protecting  military  secrets. 

Both  proposals  were  ultimately  defeated.  Express  controls  on  publication 
not  conditioned  on  a  narrow  intent  requirement  were  rejected  by  close  votes 
in  both  the  Senate  and  House ;  after  parliamentary  maneuvering,  a  conference 
report  reinstating  the  controls  was  also  defeated.  The  only  surviving  prohibi- 
tion was  that  now  found  in  section  794(b),  which  forbids  publication  of 
military  information  "with  intent  that  the  same  shall  be  communicated  to  the 
enemy."  Whether  this  action  represented  legislative  animosity  to  any  general 
controls  on  publication  is  not  clear,  however.  The  issue  of  restrictions  on 
publications  was  tied  to  the  highly  partisan  question  whether  President  Wilson 
could  decide,  or,  worse  to  his  critics,  delegate  the  authority  to  decide  what 
information  was  subject  to  restraint  against  general  dissemination.  Accord- 
ingly, it  is  often  debatable  whether  solicitude  for  freedom  of  the  press  or 
political  anxiety  about  the  powers  of  a  war-time  President  led  Congress  to 
resist  broad  prohibitions  on  publication. 

The  information-gathering  activities  proscribed  by  the  1911  Act  were 
made  criminal  in  the  1917  Act,  for  the  most  part,  only  when  performed  with 
'"intent  or  reason  to  believe  that  the  information  is  to  be  used  to  the  injury 
of  the  United  States  or  to  the  advantage  of  any  foreign  nation."  Only  the 
1911  Act's  vague  proscription  against  communication  of  defense  material  to  a 
person  "not  entitled  to  receive  it"  was  brought  forward  into  the  Espionage 
Act  without  significant  change. 

Despite  the  rejection  of  the  proposed  flat  ban  on  publication  and  the  in- 
clusion of  an  intent  requirement  in  most  of  section  793,  the  legislative  history 
of  the  Espionage  Act  does  not  yield  simple  answers  to  the  problems  of  publica- 
tion and  preliminary  information-gathering.  The  congressional  action  did  not 
leave  the  law  utterly  without  impact  on  publication  and  information-gathering, 
but  rather  made  them  illegal  when  done  with  certain  culpable  states  of  mind 
such  as  "intent"  or  "reason  to  believe."  Ascertaining  the  meaning  of  such 
phrases  is  thus  a  central  task.  Unfortunately,  the  proponents  of  culpability 
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requirements  were  more  concerned  with  obtaining  their  inclusion  than  elucidat- 
ing their  meaning.  Ambiguity  pervades  the  Espionage  Act,  as,  indeed,  the 
whole  of  the  federal  criminal  law,  as  to  whether  intent  to  cause  a  result  requires 
a  conscious  purpose  to  bring  it  about  or  is  to  be  inferred  from  action  when 
occurrence  of  the  result  is  a  virtual  certainty. 

The  basic  provisions  of  sections  793  and  794  have  been  changed  impor- 
tantly only  once  since  1917.  As  a  little-noted  aspect  of  the  massive  Internal 
Security  Act  of  1950,  section  793  was  extended  by  the  addition  of  subsection 
(e).30  This  provision  departed  from  the  established  pattern  of  the  1917  Act 
by  imposing  a  prohibition  applicable  to  everyone,  not  conditioned  on  any 
special  intent  requirement,  on  communication  of  information  relating  to  the 
national  defense  to  persons  "not  entitled  to  receive  it."  Mere  retention  of 
defense  information  was  also  made  a  crime. 

The  problem  of  regulating  publication  in  the  interest  of  national  security 
also  received  explicit  attention  in  1932,  when  Congress,  in  response  to  the 
publishing  activities  of  a  former  State  Department  code-breaker,  made  criminal 
the  publication  by  federal  employees  of  any  matter  originally  transmitted  in 
foreign  code.31  Broader  controls  on  publication  were  debated  once  more  and, 
for  the  most  partv„ rejected  in  1950  with  the  passage  of  section  798  dealing 
only  with  the  publication  of  information  concerning  domestic  codes  and  com- 
munications intelligence  operations.32  The  1932  and  1950  legislation  reflects 
more  than  Congress'  view  of  how  to  treat  public  speech  about  the  quite  specific 
categories  of  information  covered  by  those  statutes.  The  debates  suggest  also 
the  understanding  of  Congress  and  the  Executive  Branch  that  the  1917 
Espionage  Act  was  not  applicable  to  publication  of  general  defense  information, 
a  classification  which  would  subsume  the  narrower  categories  of  information. 
Other  retrospective  views  of  the  1917  Act  were  reflected  in  1957  in  the 
unsuccessful  recommendation  of  the  Commission  on  Government  Security 
that  publication  of  classified  information  be  made  a  crime.33 

With  this  overview  of  the  espionage  statutes  and  their  legislative  history 
hopefully  affording  a  general  perspective  for  detailed  analysis,  we  will  now 
consider  the  individual  statutory  provisions  as  they  bear  on  public  speech 
about  national  security. 

III.     Section  794 

Section  794  concerns  the  transfer  of  information  to  foreigners  and  conduct 
undertaken  to  accomplish  that  result.  The  section  consists  of  two  primary 
subsections,  with  a  third  covering  conspiracies  to  commit  the  substantive 
offenses. 

30.  64  Stat.  1004  (1950). 

31.  48  Stat.  122  (1933). 

32.  64  Stat.  159  (1950). 

33.  See  text  accompanying  note  348  infra. 
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\.     Subsection  794(a) 

Subsection  794(a)  provides: 

Whoever,  with  intent  or  reason  to  believe  that  it  is  to  be  used  to  the 
injury  of  the  United  States  or  to  the  advantage  of  a  foreign  nation, 
communicates,  delivers,  or  transmits,  or  attempts  to  communicate, 
deliver,  or  transmit,  to  any  foreign  government,  or  to  any  faction  or 
party  or  military  or  naval  force  within  a  foreign  country,  whether 
recognized  or  unrecognized  by  the  United  States,  or  to  any  repre- 
sentative, officer,  agent,  employee,  subject,  or  citizen  thereof,  either 
directly  or  indirectly,  any  document,  writing,  code  book,  signal  book, 
sketch,  photograph,  photographic  negative,  blueprint,  plan,  map, 
model,  note,  instrument,  appliance,  or  information  relating  to  the 
national  defense,  shall  be  punished  by  death  or  by  imprisonment  for 
any  term  of  years  or  for  life.34 

This  provision  raises  several  major  questions  of  interpretation:  1)  What  is 
meant  by  "communicates,  delivers,  or  transmits  ...  to  any  foreign  govern- 
ment, or  to  any  .  .  .  citizen  thereof?"  Is  publication  of  a  newspaper  that  is 
certain  to  reach  foreign  hands  within  the  scope  of  this  language?  2)  What 
"documents,  writings.  ...  or  information"  are  covered  by  the  concept  "relating 
to  the  national  defense?"  3)  What  is  the  mental  element  required  by  the 
language  "with  intent  or  reason  to  believe  that  it  is  to  be  used  to  the  injury 
of  the  United  States  or  to  the  advantage  of  a  foreign  nation?"  The  answer 
to  the  first  of  these  questions  is  dispositive  in  assessing  the  application  of 
794(a)  to  publication;  accordingly  the  meaning  of  "relating  to  the  national 
defense"  and  the  culpability  standard  will  be  discussed  in  connection  with 
other  provisions  of  broader  sweep  in  which  the  same  formulations  appear. 

Both  the  language  of  794(a)  and  the  clear  intent  of  Congress  confirm  that 
the  provision  does  not  reach  public  speech.  Subsection  794(a)  proscribes  corn- 
munition  to  a  foreign  recipient.  Presumably,  the  drafters  did  not  believe 
that  a  person  who  publishes  a  fact  communicates  it  to  foreigners  in  the 
statutory  sense  simply  because  foreigners  may  read  the  publication.  To  be 
sure,  the  statute  adds  that  communication  may  be  "direct  or  indirect,"  but 
that  phraseology  seems  better  read  as  directed  at  communication  between 
citizens  when  the  transmitter  realizes  that  his  contact  is  but  a  link  in  an 
intended  chain  to  a  foreign  recipient.  If  this  reading  of  "direct  or  indirect"  is 
accepted,  section  794(a)  does  not  impose  liability  for  routine  publication, 
because  the  required  specificity  of  purpose  to  communicate  to  foreigners  is 
lacking.  Moreover,  it  may  be  argued  that  the  draftsmen  saw  a  difference  be- 
tween publishing — used  in  the  dictionary  sense  of  "to  make  publicly  (gener- 
ally )  known" — and  communicating,  even  though  the  latter  term  might  ordi- 
narily be  thought  to  comprehend  all  transmissions  of  information,  including 
publication.  While  794(a)   prohibits  communication,  delivery  or  transmittal 

34.  18U.S.C.  §  794(a)  (1970). 
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of  information,  the  word  "publishes"  appears  in  subsection  794(b)  where  both 
"communicates"  and  "publishes"  are  used.  By  implication,  the  drafters  thought 
the  latter  mode  of  communication  was  not  reached  by  subsection  794(a). 

The  legislative  history  strongly  supports  this  conclusion,  as  a  brief 
summary  will  demonstrate.  When  Congress  enacted  794(a)  and  794(b)  as 
part  of  the  Espionage  Act  of  1917,  the  proposed  legislation  reported  by  the 
Judiciary  Committees  of  both  House  and  Senate  contained  a  third  provision 
that  would  have  authorized  the  President  to  issue  regulations  prohibiting 
publication  of  any  designated  national  defense  information.35  This  potential 
blanket  restriction  on  publication  was  the  major  focus  of  the  debates  on  the 
Espionage  Act  and  was  defeated  in  both  House  and  Senate  despite  a 
last-minute  personal  appeal  by  President  Wilson.  For  purposes  of  construing 
794(a),  the  defeat  of  the  proposal  is  significant  because  opponents  of  a  gen- 
eral prohibition  argued  that  the  only  controls  on  publication  of  general 
national  defense  information  consistent  with  sound  public  policy  were  accom- 
plished by  what  is  now  794(b).36  Supporters  of  the  provision  argued  con- 
versely that  794(b)  was  not  sufficient  because  it  prohibited  only  publication 
with  intent  to  communicate  to  the  enemy,  and  that  a  general  prohibition,  not 
conditioned  on  a  mental  requirement,  was  necessary.37  Significantly,  neither 
supporters  nor  opponents  ever  asserted  that  794(a)  's  prohibition  on  com- 
munication w  a  foreigner  had  any  bearing  on  the  problem  posed  by  publication 
of  defense  information.  Thus,  both  language  and  legislative  history  demonstrate 
that  section  794(a)  concerns  only  that  communication  which  occurs  in  typical 
espionage. 

B.     Subsection  794(b) 

Subsection  794(b)  is  applicable  to  public  speech  about  military  matters 
since  it  explicitly  covers  publication  as  well  as  communication.  The  general 
offenses  defined  by  794(b),  like  those  in  794(a),  are  drawn  in  terms  of  trans- 
mission, or  intended  transmission,  of  information  to  foreigners.  Subsection 
794(b)  provides: 

Whoever,  in  time  of  war,  with  intent  that  the  same  shall  be 
communicated  to  the  enemy,  collects,  records,  publishes,  or  com- 
municates, or  attempts  to  elicit  any  information  with  respect  to  the 
movement,  numbers,  description,  condition,  or  disposition  of  any  of  the 
Armed  Forces,  ships,  aircraft,  or  war  materials  of  the  United  States, 
or  with  respect  to  any  works  or  measures  undertaken  for  or  con- 
nected with,  or  intended  for  the  fortification  or  defense  of  any  place, 
or  any  other  information  relating  to  the  public  defense,  which  might 
be  useful  to  the  enemy,  shall  be  punished  by  death  or  by  imprison- 
ment for  any  term  of  years  or  for  life.38 


35.  Sec  text  accompanying  note  51  infra. 

36.  See  text  accompanying  note  73  infra. 

37.  See  text  accompanying  note  69  infra. 

38.  18  U.S.C.  §  794(b)  (1970). 
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1.  Plain  Meaning.  Apart  from  its  coverage  of  publication,  794(b),  is, 
in  nmst  respects,  narrower  than  794(a).  The  categories  of  protected  informa- 
tion are  narrower  than  those  described  by  794(a)'s  vague  "relating  to  the 
national  defense"  standard  if  "any  other  information  related  to  the  public 
defense."  as  used  in  794(b),  is  limited  to  matters  of  the  same  genus  as  the 
items  specifically  described.  Furthermore.  794(h)  prohibits  communications 
to  " "the  enemy"  whereas  794(a)  prohibits  transfers  intended  or  likely  to  ad- 
vantage "a  foreign  nation."  On  the  other  hand,  7(>4(h)  is  somewhat  broader 
because  the  required  culpability  is  only  the  mere  intent  that  information  he 
communicated.  The  actor's  state  of  mind  with  respect  to  the  injurious  conse- 
quences of  the  communication  is  irrelevant. 

A  perplexing  question  as  to  794(  h  i's  coverage  arises  from  its  applicability 
only  in  time  of  war.  In  1953.  Congress  enacted  18  U.S.C.  §  798.  winch 
declares  that  "acts  which  would  give  rise  to  legal  consequences  and  penalties 
under  section  7('4  when  performed  during  a  state  of  war  shall  give  rise  to  the 
same  legal  consequences  and  penalties  when  performed"  for  the  duration  of 
the  Presidentially-proclaimed  state  of  national  emergency  or  until  concurrent 
resolution  of  Congress  declares  otherwise.30  Insofar  as  the  proclamation  of 
national  emergency  has  been  continued  to  this  day,  subsection  794(h)  is  pur- 
portedly in  force.  Whether  the  sentiment  which  moved  Congress  in  1053  has 
been  successfully  implemented  is.  however,  questionable.  The  subsection  pro- 
scribes communication  to  the  "enemy,"  but  in  the  absence  of  war,  who  is  the 
enemy?  The  statute  gives  the  President  no  power  to  make  that  determination, 
nor  do  any  Executive  Orders  purport  to  do  so.  Moreover,  we  question  whether 
subsection  794(b)  may  be  applied  if  open  hostilities  are  commenced  withoul 
declared  war.  Because  of  increasing  interrelationships  among  nations  and  the 
untenability  of  "total  war."  cooperation  in  some  areas  is  likely  to  coincide 
with  the  pursuit  of  violent  solutions  in  others.  Under  such  circumstances  it  is 
questionable  whether  a  citizen  may  be  forced  to  guess  at  what  point  hostilities 
be  ome  sufficiently  intense — from  the  sending  of  "advisers,"  to  protective 
tions,  to  tactical  reprisals — to  make  another  nation  an  "enemy,"  particu- 
larly insofar  as  the  statute  does  not  explicitly  require  intent  to  aid  the  enemy 
cause. 

In  any  event,  assuming  its  applicability,  794(b)  thus  far  .appears  to 
cover  little  not  already  covered  by  the  more  general  standards  of  794(a).40 
In  two  respects,   however,   it   is  broader.   Unlike   subsection   794(a),   which 

39.  <>7  Stat.  133  (1953).  Congress  inadvertently  enacted  two  statutes  codified  as 
18  U.S.C.  5  798.  The  other  pertains  to  cryptography. 

40.  A  helpful  consequence  of  legislative  specificity  as  to  the  information  covered  by 
section  794(b)  is  to  bypass  the  issue  under  7('4ia)  of  whether  and  to  what  extent 
information   musl   be  secret   in  order  to  relate  to  the  national   defense.   That    problem   is 

difficult  as  to  matters  like  troop  movements  that  are  plainly  not  secret  to  some  but 
nonetheless  constitute  information  that  should  surely  be  kept   from  enemy  hands.  Sec  text 
mpanying  note  140  infra. 
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punishes  attempts,  subsection  794(b)  makes  criminal  specific  acts — "collects, 
records  or  attempts  to  elicit" — which  are  probably  on  the  preparation  side  of 
the  preparation/attempt  line.  More  important,  subsection  794(b)  is  broader 
than  794(a)  in  expressly  making  "publishing"  criminal,  thus  bringing  news- 
papers within  its  purview.  Publication,  however,  is  criminal  only  if  done  with 
the  "intent  that  [information]  shall  be  communicated  to  the  enemy."  If  this 
intent  requirement  is  read  to  mean  conscious  purpose — a  construction  sug- 
gested by  the  absence  of  the  "reason  to  believe"  standard  used  in  the  cul- 
pability formulation  of  794(a) — then,  paradoxically,  prosecution  of  normal 
publication  under  subsection  794(b)  is  a  virtual  impossibility.  The  purposes 
underlying  publication  will  almost  always  be  to  inform  the  public,  affect  na- 
tional policy  or  sell  newspapers ;  that  foreigners  will  read  the  publication  is 
a  known,  but  not  motivating,  factor. 

It  seems  anomalous  to  proscribe  "publishing"  but  condition  responsibility 
on  a  mental  requirement  that  will  almost  never  be  present.  Is  it  possible  that 
Congress  desired  such  a  result?  Should  it  be  avoided  by  reading  "intent" 
to  mean  "with  knowledge"  that  the  enemy  will  learn?  Since  no  case  law 
illuminates  the  issue,  a  detailed  study  of  the  legislative  record  is  the  only 
source  of  enlightenment. 

2.  Legislative  History.  The  story  of  the  Espionage  Act  of  1917  is  essen- 
tially the  tale  of  how  the  Wilson  Administration  fought  and  lost  the  battle 
for  broad  controls  on  all  information  relating  to  our  military  efforts.  It  sub- 
mitted bills  which,  if  enacted,  would  have  given  the  President  full  power  to 
restrict  the  divulgence  of  government  secrets,  public  access  to  defense  places, 
and  public  discussion  and  reporting  of  matters  relating  to  the  war.  At  first, 
the  Executive  Department  got  its  way — the  initial  Administration  bill,  S.  8148, 
sailed  through  the  Senate  by  a  huge  margin  in  substantially  the  terms  its 
sponsors  desired.  Then,  however,  the  newspapers  brought  their  pressure,  as 
considerable  then  as  now,  to  bear  on  Congress,  especially  in  connection  with 
the  most  sweeping  of  the  prohibitions  on  publication  of  defense  information. 
As  the  newspapers'  ire  mounted,  so  did  congressional  reluctance  to  enact 
sweeping  proposals.  The  House  took  no  action  on  S.  8148,  and  the  Senate 
Judiciary  Committee  rethought  the  matter. 

When  the  next  session  opened  and  successor  measures,  S.  2  and  H.R. 
291,  were  debated,  the  Administration  forces  could  not  win  acceptance  of 
broad  prohibitions.  First,  both  the  House  and  Senate  committees  narrowed  the 
scope  of  provisions  that  limited  public  access  to  defense  installations  by  re- 
quiring some  culpable  purpose  beyond  satisfaction  of  curiosity.  Second,  and 
most  important,  the  Administration  could  not,  despite  vigorous  efforts,  secure 
enactment  of  any  form  of  censorship  provision,  even  though  it  accepted  in- 
creasingly narrow  formulations  of  the  prohibition. 

Thus  the  scope  of  the  Espionage  Act  was  gradually  narrowed.  Assess- 
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ment  of  the  intended  scope  of  subsections  794(a)  and  794(b),  consequently, 
can  be  measured  in  part  by  looking  to  the  objections  which  led  to  the  defeat  of 
broader  provisions,  but  which  Congress  did  not  believe  were  grounds  for 
concern  with  respect  to  the  statutes  it  enacted. 

(a)  The  Publication  Provisions  of  S.  8148.  The  earliest  version  of 
section  794  was  section  2  of  chapter  1  of  S.  8148,41  which  contained  three 
subsections,  the  first  two  of  which  were  comparable  to  the  present  794(a) 
and  794(b),  with  the  important  exception  that  2(a)  did  not  include  the 
intent  requirement  later  added  to  794(a).  The  third  subsection,  2(c),  would 
have  empowered  the  President  to  issue  regulations  controlling  the  publication 
of  a  broad  range  of  defense  information.  It  provided: 

Whoever,  in  time  of  war,  in  violation  of  regulations  to  be  pre- 
scribed by  the  President,  which  he  is  hereby  authorized  to  make  and 
promulgate,  shall  collect,  record,  publish,  or  communicate,  or  attempt 
to  elicit  any  information  with  respect  to  the  movement,  numbers, 
description,  condition,  or  disposition  of  any  of  the  armed  forces, 
ships,  aeroplanes,  or  war  materials  of  the  United  States,  or  with  re- 
spect to  the  plans  or  conduct,  or  supposed  plans  or  conduct  of  any 
naval  or  military  operations,  or  with  respect  to  any  works  or  measures 
undertaken  for  or  connected  with,  or  intended  for  the  fortification  or 
defense  of  any  place,  or  any  other  information  relating  to  the  public 
defense  or  calculated  to  be,  or  which  might  be,  useful  to  the  enemy, 
shall  be  punished  by  a  fine  of  not  more  than  $10,000  or  by  imprison- 
ment for  not  more  than  three  years,  or  by  both  such  fine  and  impris- 
onment.42 

The  Senate  debate  on  section  2  was  surprisingly  limited ;  almost  nothing 
was  said  about  subsections  2(a)  and  2(b),  and  what  little  debate  there  was 
focused  on  subsection  2(c).  Although  it  was  ultimately  stricken  from  the 
Espionage  Act,  the  censorship  provision  is  of  the  greatest  significance  in 
assessing  794(a)  and  794(b),  and,  as  we  shall  subsequently  show,  other  pro- 
visions of  the  Espionage  Act  as  well. 

The  feature  of  2(c)  that  drew  the  most  criticism  was  the  absence  of  any 
intent  requirement.  Senator  Cummins  attacked  it  as  "an  absolute  suppression 
of  free  speech"  and  "an  absolute  overthrow  of  a  free  press."43  Significantly, 
he  did  not  object  to  subsection  2(b),  which  prohibited  publication  with  intent 
to  communicate  to  the  enemy,  other  than  by  unsuccessfully  trying  to  amend 
it  to  narrow  the  range  of  information  covered.44  Cummins'  strong  objection 

41.  The  full  text  of  proposed  S.  8148  is  set  out  at  54  Cong.  Rec.  2820-21   (1917). 

42.  S.  8148.  65th  Cong.,  1st  Sess.  §  2(c)  (1917). 

43.  54  Cong.  Rec.  3492.  Although  effective  only  in  time  of  war,  Cummins  argued 
nonetheless  that  Section  2(c)  went  too  far: 

Instead  of  overturning  the  freedom  of  the  people  by  one  act,  we  have  simply 
delegated  the  authority  to  the  President  to  overturn  and  obliterate  that  freedom. 
Under  this  provision  the  President  can  absolutely  command  silence  in  the  United 
States  upon  every  subject  mentioned  in  the  paragraph.  He  can  suppress  every 
suggestion  concerning  the  national  defense  in  every  newspaper  of  the  land. 

44.  Id. 
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to  2(c)  thus  was  derived  not  from  opposition  to  any  and  all  prohibitions  on 
publication,  but  rather  from  opposition  to  prohibitions  not  conditioned  on 
intent  to  communicate  with  the  enemy.45  The  debate  was  primarily  cast 
on  the  assumption  that  general  publication  would  in  many  instances  lead  to 
receipt  of  information  by  the  enemy.  If  knowledge  of  this  probable  conse- 
quence satisfied  an  intent  requirement,  it  would  have  been  redundant  to  insist 
on  it  in  a  prohibition  on  publication.  Cummins,  therefore,  presumably  believed 
that  intent,  as  used  in  2(b),  required  explicit  proof  of  conscious  purpose  to 
inform  the  enemy,  and  would  not  be  satisfied  by  inference  from  knowledge 
of  the  predictable  consequences  of  publication.  We  stress  Cummins'  position 
on  these  provisions  because  he  was  certainly  the  most  voluble,  and  perhaps 
the  most  influential,  Senate  critic  of  general  publication  controls.  His  views 
probably  come  closest  to  reflecting  the  reasons  which  ultimately  led  a  ma- 
jority of  Senators,  in  the  next  Congress,  to  strike  2(c)  from  the  Espionage 
Act. 

The  supporters  of  2(c)  also  interpreted  Cummins'  intent  requirement 
to  necessitate  proof  of  guilty  purpose.  Senators  Walsh  and  Nelson,  two  of 
the  Administration's  leading  supporters,  opposed  inclusion  of  such  a  standard 
because  newspaper  disclosures  of  defense  information  could  aid  the  enemy 
even  though  the  paper  and  its  reporter  were  entirely  innocent  of  evil  motives.46 

45.  Although  Cummins  also  objected  strenuously  to  the  delegation  to  the  President 
of  power  to  make  regulations,  it  is  clear  that  the  absence  of  intent  was,  by  itself,  grounds 
for  objecting  to  2(c) 's  prohibition  on  publication.  Section  2(c),  as  originally  forwarded 
by  the  Justice  Department  to  the  Senate  Judiciary  Committee,  included  no  reference  to 
regulations  prescribed  by  the  President.  Cummins  objected  to  it  before  the  Committee  as  a 
suppression  of  free  press,  when  his  objection  actually  must  have  focused  only  on  the 
absence  of  intent : 

As  this  bill  was  originally  introduced,  as  it  was  drawn  in  the  office  of  the 
Attorney  General,  the  crime  was  described  without  any  reference  to  regulations 
to  be  prescribed  by  the  President.  It  was  simply  made  criminal  for  anyone  to 
promulgate,  collect,  record,  publish,  or  communicate,  and  so  forth,  any  informa- 
tion with  respect  to  any  of  these  things,  all  of  which  may  be  combined  in  the  one 
expression  "relating  to  the  national  defense." 

This  is  the  paragraph  of  which  I  said  before  in  the  committee,  and  which  I 
now  say  again,  had  it  been  in  force  in  the  last  two  years  three-fourths  of  the  people 
of  the  United  States  would  have  been  in  the  penitentiary,  or  ought  to  have  been 
in  the  penitentiary,  because  it  was  an  absolute  suppression  of  free  speech,  it  was 
an  absolute  overthrow  of  a  free  press.  I  made  that  objection  to  it  before  the  com- 
mittee; and  the  way  in  which  it  has  been  amended  is  to  insert  the  words  "in 
violation  of  regulations  to  be  prescribed  by  the  President  .  .  .  ." 

I  was  very  unwilling  to  make  it  an  offense  directly  to  do  these  things,  and 
I  am  quite  as  unwilling  to  give  the  President  the  authority  to  prescribe  any  such 
regulations.  .  .  . 
Id.  at  3492.  Cummins  did  not  elaborate  further  his  objections  to  2(c),  though  he  noted 
that  it  was  the  paragraph  which  "will  arouse  most  interest  throughout  the  country."  Id. 

46.  The  point  arose  early  in  the  debates  on  S.  8148,  when  the  Senate  was  debating 
the  provisions  of  section  1,  the  predecessor  to  793,  but  is  nonetheless  illustrative  of  the 
meaning  of  intent  in  794.  Senator  Nelson  stated: 

I  want  to  call  the  Senator's  attention  to  how  utterly  futile  it  would  be  to  put  in 
clauses  requiring  the  information  to  be  given  to  a  foreign  country.  What  we 
suffered  from  during  the  Civil  War  more  than  anything  else  was  the  fact  that 
our  newspapers  contained  full  information  as  to  the  number  of  troops,  their  loca- 
tion, the  movement  of  the  troops,  and  everything.  The  newspapers  did  not  do 
it   with  an  evil  intent.  They  did  it  for   the  purpose  of  selling   their   newspapers, 


7162 


1973]  ESPIONAGE  STATUTES  949 

Again,  presumably  neither  would  have  objected  if  intent  had  been  understood 
to  mean  only  knowledge  of  the  probable  result.47 

getting  a  market  for  purveying  the  news  to  the  American  people,  and  yet  it  was 
one  of  the  greatest  evils  that  we  had  to  contend  with  during  the  Civil  War. 
Id.  at  3488. 

Cummins'  position  was  also  understood  to  mean  a  requirement  of  purpose  by  Senator 
Walsh  of  Montana,  another  member  of  the  Judiciary  Committee  and  the  most  knowledge- 
able proponent  of  the  legislation: 

I  desire  to  say,  Mr.  President,  that  I  am  not  in  harmony  with  the  view 
expressed  just  now  by  the  Senator  from  Iowa.  I  do  not  think  we  ought  to  make 
the  intent  to  do  harm  to  the  United  States  or  to  convey  aid  or  comfort  to  the 
enemy  an  element  in  these  crimes.  We  differ  radically  there,  and  I  would  not 
like  to  be  understood  that  it  is  in  any  such  spirit  that  these  amendments  tendered 
by  myself  are  proposed. 

Mr.  President,  we  could  very  readily  conceive  that  some  enterprising  news- 
paper man,  some  writer  for  the  magazines,  would  go  about  to  get  this  informa- 
tion without  any  purpose  whatever  to  convey  it  to  the  enemy.  He  simply  wants  to 
do  it  for  the  enlightenment  of  the  American  people,  as  he  believes,  for  their 
information,  and  perhaps  his  purpose  does  not  go  any  further  than  to  make  a  story 
that  he  can  sell  to  some  periodical.  I  think  that  ought  to  be  guarded  in  the  way 
that  this  legislation  seeks  to  guard  it. 
Id.  at  3498-99. 

47.  The  same  understanding  of  intent  crops  up  in  the  debates  over  section  3  of  chapter 
1  of  S.  8148,  which  prohibited  making  statements  with  intent  to  cause  disaffection  in  or 
interference  with  military  forces.  Section  3  provided: 

Whoever,  in  time  of  war,  shall,  by  any  means  or  in  any  manner,  spread  or  make 
reports  or  statements,  or  convey  any  information,  with  intent  to  cause  disaffection 
in  or  to  interfere  with  the  operations,  or  success  of,  the  military  or  naval  forces 
of  the  United  States,  or  shall  willfully  spread  or  make  false  reports  or  statements 
or  convey  any  false  information  calculated  to  cause  such  disaffection  or  inter- 
ference, shall  be  punished  by  a  fine  of  not  more  than  $10,000  and  by  imprison- 
ment for  life  or  any  period  less  than  30  years. 
Id.  at  3494. 

Although  Cummins  had  espoused  a  reading  of  intent  limited  to  purpose  in  his  unsuccess- 
ful efforts  to  have  such  a  requirement  added  to  subsection  2(c),  he  objected  to  section  3, 
presumably  for  purposes  of  argument,  on  the  clear  premise  that  the  intent  requirement 
there  specified  could  be  satisfied  constructively.  He  argued  that  it  would  prohibit  any 
criticism  of  military  policy  which  might  result  in  disaffection  among  the  troops.  Walsh, 
again  the  bill's  leading  supporter,  met  Cummins'  criticism  with  a  reading  of  intent  as 
amounting  to  conscious  purpose. 

Mr.  Cummins.  Now,  if  any  citizen  saw  great  blunders  being  made,  disaster  im- 
mediately before  us,  and  if  he  could  not  rise  and  intentionally  interfere  by  speech, 
if  possible,  with  the  operations  that  were  in  progress,  we  have  become  indeed  a 
nation  without  spirit  and  without  liberty. 

They  may  be  perfectly  true;  they  may  be  highly  necessary  and  desirable;  but 
if  the  intent  is  to  interfere  with  the  operations  of  the  military  or  naval  forces  of 
the  United  States,  the  man  who  utters  or  makes  these  statements  becomes  a 
criminal.  If  this  were  the  law  in  England,  I  wonder  whether  the  agitation  which 
led  to  the  leadership  and  the  promotion  of  Lloyd  George  would  have  taken  place? 
I  wonder  if  the  articles  in  the  London  Times  which  exposed  the  errors,  the  mis- 
takes, the  blunders  which  had  been  committed  in  the  Dardanelles  campaign  would 
ever  have  seen  the  public  eye  or  been  heard  by  the  public  ear?  I  wonder  if  the 
agitation  in  France  which  finally  led  to  the  deposit  of  great  power  in  the  hands 
of  the  premier  would  ever  have  taken  form?  Is  it  possible  that  Members  of  Con- 
gress are  to  be  told  that  in  time  of  war  no  man  can  utter  a  criticism  that  may 
interfere  with  the  military  or  naval  forces  of  the  United  States? 

Mr.  Walsh.  Mr.  President,  suppose  that  Lloyd  George  had  known  about  some 
fatal  weakness  in  the  English  forces  in  the  unfortunate  and  disastrous  Gallipoli 
Peninsula  campaign,  and  he  had  told  about  that  weakness.  Does  the  Senator 
desire  to  leave  him  at  liberty  to  do  so?  Why,  Mr.  President,  that  was  not  the  way 
that  the  revolution  was  accomplished,  either  in  England  or  in  France.  No  one  had 
accused  Lloyd  George  of  seeking  to  create  disaffection  and  dissention  among  the 
troops  in  the  field.  He  criticized,  and  so  did  Lord  Northcliffe,  very  severely  indeed, 
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S.  8148,  section  2(c)  intact,  was  passed  by  the  Senate  on  February  20, 
1917,  by  the  overwhelming  majority  of  60- 10.48  The  64th  Congress  adjourned 
before  the  House  could  act  on  the  bill,  and  new  espionage  legislation  was 
considered  in  the  65th  Congress. 

(b)  The  Publication  Provisions  oj  S.  2.  Section  2  of  the  Senate  bill  S.  2, 
introduced  in  the  65th  Congress,  contained  three  subsections  virtually  identical 
to  the  provisions  of  section  2,  chapter  1,  of  S.  8148.  The  Senate  debate  was 
more  extensive  than  in  the  previous  session,  and  most  of  the  pertinent  discus- 
sion focused  on  subsection  2(c),  identical  to  2(c)  of  S.  8148  except  for  the 
addition  of  two  cosmetic  and  largely  self-cancelling  provisos  to  the  effect, 
respectively,  that  the  subsection  should  not  be  used  to  restrict  discussion  and 
criticism  of  government  policies,  but  further  providing  that  no  discussion  or 
criticism  should  convey  information  covered  by  the  subsection.49  In  the 
Senate  of  the  65th  Congress,  2(c)  was  defeated.  Again  the  objections  raised 
against  it,  but  not  against  2(a)  or  2(b),  are  valuable  evidence  of  the  Senate's 
understanding  of  the  limits  on  the  latter  provisions,  ultimately  codified  as 
794(a)  and  794(b). 

Section  2(c)  was  attacked  on  three  different  grounds.  First,  opponents 
claimed  that  the  provision  would  establish  a  system  of  prior  restraint  censoring 

the  general  conduct  of  that  campaign  and  the  wisdom  of  carrying  it  on  at  all ;  but 
neither  of  them  could  be  accused,  in  anything  that  he  said  in  connection  with  the 
matter,  either  of  a  desire  to  create  disaffection  among  the  troops  in  the  field  or  of 
a  desire  to  interfere  with  the  military  operations. 
Id.  at  3606-07. 

By  specifying  intent  as  meaning  purpose  in  section  3,  Senator  Walsh  supported  a 
reading  which  would  not  prohibit  general  criticism  of  military  plans  aimed  at  changing 
policy,  even  though  a  predictable  consequence  might  be  some  disaffection  among  the  troops. 
Even  criticism  of  military  policy  which  aired  general  information  of  use  to  the  enemy, 
Walsh  made  clear,  would  not  meet  the  intent  standard.  On  the  other  hand,  if  criticism 
should  disclose  some  specific  "fatal  weakness"  in  a  military  operation,  Walsh  suggests, 
albeit  his  language  is  most  unclear,  that  the  intent  requirement  of  section  3  might  be 
satisfied  by  imputation.  Walsh  seems  to  advocate  a  sliding  intent  scale  as  a  matter  of 
evidentiary  inference:  where  criticism  is  clearly  aimed  at  persuading  the  people  to  back 
a  change  of  policy,  no  purpose  to  create  disaffection  or  interfere  with  success  will  be 
imputed  (though  both  may  occur),  but  when  a  specific  weakness  is  disclosed,  the  revealer 
could,  in  Walsh's  words,  "be  accused  ...  of  a  desire  to  create  disaffection  among  the 
troops  or  ...  to  interfere  with  the  military  operations."  Id.  at  3607. 

48.  Id.  at  3665. 

49.  Subsection  2(c)  of  S.  2  provided: 

Whoever,  in  time  of  war,  in  violation  of  regulations  to  be  prescribed  by  the 
President,  which  he  is  hereby  authorized  to  make  and  promulgate,  shall  collect, 
record,  publish,  or  communicate,  or  attempt  to  elicit  any  information  with  respect 
to  the  movement,  numbers,  description,  condition,  or  disposition  of  any  of  the 
armed  forces,  ships,  aircrafts,  or  war  materials  of  the  United  States,  or  with 
respect  to  the  plans,  or  conduct,  or  supposed  plans  or  conduct  of  any  naval  or 
military  operations,  or  with  respect  to  any  works  or  measures  undertaken  for  or 
connected  with,  or  intended  for  the  fortification  or  defense  of  any  place,  or  any 
other  information  relating  to  the  public  defense  calculated  to  be,  or  which  might 
be,  useful  to  the  enemy,  shall  be  punished  by  a  fine  of  not  more  than  $10,000  or  by 
imprisonment  for  not  more  than  10  years,  or  by  both  such  fine  and  imprisonment: 
Provided,  That  nothing  in  this  section  shall  be  construed  to  limit  or  restrict,  nor 
shall  any  regulation  herein  provided  for  limit  or  restrict,  any  discussion,  comment, 
or  criticism  of  the  acts  or  policies  of  the  Government  or  its  representatives,  or 
the  publication  of  the  same:  Provided,  That  no  discussion,  comment,  or  criticism 
shall  convey  information  prohibited  under  the  provisions  of  this  section. 


7164 


1973]  ESPIONAGE  STATUTES  951 

newspaper  publication  of  news  about  the  war.  Second,  the  provision  was 
challenged  as  delegating  unlimited  power  to  the  President  to  decide  what 
information  should  not  be  published.  Third,  objection  was  again  made  to  the 
lack  of  a  specific  culpability  standard.  In  all  three  respects,  2(c)  differed 
from  2(b),  which  was  accepted  by  the  Senate  virtually  without  debate.  While 
it  cannot  be  shown  with  certainty  which  of  these  objections,  or  what  combina- 
tion of  them,  was  responsible  for  the  defeat  of  2(c),  the  objection  to  the 
absence  of  intent  must  be  evaluated  if  the  legislative  history  is  to  shed  light 
on  Congress'  understanding  of  the  intent  requirement  codified  in  subsection 
794(b).  Obviously,  if  2(c)  was  rejected  on  the  prior  restraint  or  executive 
power  grounds,  the  defeat  would  imply  nothing  about  the  intent  provision 
in  2(b).  Two  questions,  then,  must  be  answered  concerning  the  objection  to 
lack  of  intent:  1)  was  it  the  main  reason  for  the  defeat  of  2(c),  and,  if  so, 
2)  what  understanding  as  to  the  intent  requirement  of  2(b)  rendered  it, 
and  not  2(c),  acceptable  to  Congress.  Our  first  task,  therefore,  is  to  assess 
the  relative  force  of  the  objections  to  2(c). 

The  debate  concerning  prior  restraint  is  interesting  for  two  reasons. 
First,  it  indicates  that  the  opponents  to  2(c)  tended  to  invoke  the  first  amend- 
ment strictly  along  Blackstonian  lines,  only  as  a  prohibition  on  pre-publication 
controls.50  Second,  the  supporters  of  2(c)  did  not  attempt  to  meet  the  objec- 
tion directly.  Walsh  and  Overman,  for  instance,  never  asserted  that  a  system 
of  prior  restraint  would  be  constitutional;  instead,  they  contended  that  2(c) 
was  intended  to  authorize  only  post-publication  controls.51  Thus,  while  there 


50.  Senator  Hiram  Borah  was  the  most  vociferous  critic  of  what  he  regarded  as 
2(c) 's  authorization  of  a  system  of  prior  restraint. 

Does  not  it  clearly  provide  in  advance  of  publication  that  unless  the  censor — to 

wit,  the  President — consents,  either  direct  or  through  his  regulations,  that  upon 

certain  subjects  publication  shall  not  be  had.  And  if  you  can  make  the  President 

a  censor  you  can  make  anybody  else  a  censor.  Now,  you  may,  if  Congress  has 

any  jurisdiction  at  all,  punish  for  results  of  publication,  but  you  can  not  set 

up  licensors. 

55  Cong.  Rec.  779  (1917).  His  comments  reflect  a  squarely  Blackstonian  understanding 

of  freedom  of  the  press.  Borah  had  no  doubt  that  newspapers  could  constitutionally  be 

punished  after  the  fact  for  publishing  material  which  injures  the  war  effort,  though,  as 

he  made  clear  later  in  the  debates,  he  doubted  the  wisdom  of  prohibiting  publication  of 

war  information: 

You  can  not  prohibit  his  publishing  in  the  first  instance,  but  you  can  make  it  a 
crime  if  there  is  any  injurious  result  from  the  publication. 
Id. 

51.  Walsh  repeatedly  stated  that  the  bill  did  not  envision  pre-publication  controls: 
[  W]e  do  not  attempt  in  this  proposed  act  to  restrain  the  commission  of  the  acts 
made  punishable,  to  prevent  by  the  process  of  injunction  the  publication  of  such 
articles.  The  publication  of  them  is  made  criminal.  So  the  bill  under  consideration 
presents  exactly  the  case  of  a  libel  statute  in  which  a  penalty  is  prescribed  for 
the  publication  of  the  article,  and  not  of  an  injunction  statute,  which  attempts  to 
prevent  the  publication  of  the  article  in  the  first  place. 

Id.  at  786.  Opponents  of  the  measure,  however,  continued  to  attack  2(c)  throughout  the 
debates  as  an  effort  to  authorize  a  system  of  prior  restraint.  Senator  Brandegee  argued 
that  the  prohibitions  on  publication  under  2(c)  would  likely  be  so  vague  that  a  system 
of  prior  approval  would  be  essential  to  forestall  chaos.  Id.  at  838. 

Senator  Ashurst  agreed  that  the  effect  of  2(c)   would  be  to  set  up  an  unconstitu- 
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was  strong  opposition  to  censorship,  we  strongly  doubt  that  this  objection  led 
to  the  defeat  of  2(c).  We  believe  the  Senate  did  not  reject  2(c)  on  an  inter- 
pretation of  its  meaning  not  required  by  its  language  and  vigorously  rejected 
by  its  chief  proponents.  The  issue  was  cast  in  terms  of  the  propriety  of  punish- 
ment, not  whether  publication  might  be  enjoined.52 

More  meaningful  in  the  debate,  we  believe,  was  the  objection  to  the 
provision's  broad  delegation  to  the  President  of  authority  to  promulgate 
regulations  prohibiting  publication  of  an  unlimited  range  of  military  or  de- 
fense information.  Fear  of  unfettered  executive  power  appeared,  at  least 
initially,  to  be  the  most  politically  potent  objection  to  2(c).  Senator  Brandegee, 
for  example,  argued  that  the  section  would  give  the  President  "authority  to 
make  any  regulations  he  sees  fit  about  what  people  say  to  each  other  .  .  .  [and 
about]  what  information  newspaper  reporters  shall  obtain.  .  .  ,"53  Similarly, 
Senator  Hiram  Johnson  warned:  "We  may  well  pause  .  .  .  lest  in  our  tender- 
ness for  democracy  abroad  we  forget  democracy  at  home."54  Other  Senators 
took  the  objection  a  step  farther,  arguing  that  the  unlimited  power  granted 
by  the  measure  could  not  feasibly  be  exercised  by  the  President,  and  therefore 
would  be  delegated  by  him  to  subordinates  in  the  War  Department.55 

Supporters  of  2(c)  did  not  claim  that  the  measure  provided  concrete 
standards  limiting  the  President's  power  to  regulate  publication  by  punish- 
ment after  the  fact.  Rather,  they  argued  that  delegation  was  constitutional, 
that  legislating  categories  of  protected  information  in  advance  was  an 
impossible  task,  and  that  it  was  necessary  in  wartime  to  trust  Presidential 
authority.56  The  delegation  issue,  then,  was  a  source  of  substantial  conflict  be- 
tween supporters  and  opponents  of  2(c),  was  frequently  raised  in  connection 
with  various  efforts  to  narrow  or  strike  2(c),  and  was  undoubtedly  an  impor- 
tant factor  in  the  Senate's  rejection  of  the  section.57 

tional  system  of  prior  restraints.  Id.  at  2004,  2010.  Senator  Walsh,  however,  continued 
to  insist  that  a  prior  restraint  reading  of  2(c)   was  not  intended: 

I   want  to  say  to  the   Senator   that   those  of  us   who  are   responsible   for   the 

language  do   not   give  it   that   interpretation. 
Id.  at  2010.   Senator   Knox  joined  Walsh   in  challenging   Borah's  insistence   that   2(c) 
would  establish  a  censorship  system.  Id.  at  836. 

52.  Thus,  we  disagree  with  Justice  White's  apparent  position  that  the  rejection  of 
subsection  2(c)  revealed  congressional  antipathy  to  prior  restraints,  but  not  opposition 
post-publication  punishment.  Sec  403  U.S.  at  733-34.  Sec  also  Carroll,  Freedom  of  Speech 
and  of  the  Press  in  War  Time:  The  Espionage  Act,  17  Mich.  L.  Rev.  621,  627  (1919) 
("The  real  question,  therefore,  was  whether  any  real  restraint  could  be  laid  upon  publica- 
tion in  war  time."). 

53.  Id.  at  784. 

54.  Id. 

55.  See,  e.g.,  the  fears  expressed  by  Senator  Lodge,  id.  at  781,  and  Senator  Sherman. 
Id.  at  2113. 

56.  See,  e.g.,  the  colloquy  between  Senators  Colt  and  Thomas.  Id.  at  789-90. 

57.  See,  e.g.,  the  remarks  of  Senator  Johnson: 

War  is  the  natural  enemy  of  freedom  and  democracy.  We  have  already 
conferred  practically  autocratic  powers  financially ;  we  doubtless  shall  in  the 
future,  where  imperative  necessity  demands  it,  accord  extraordinary  and  un- 
heard-of powers  to  our  President;  but  we  must  stop  short  of  successful  assault 
upon  democracy's  basic  principles.  No  free  people  should  be  subjected  to  undefined 
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In  the  final  analysis,  however,  the  absence  of  an  intent  requirement  was, 
in  our  opinion,  the  most  significant  objection  to  2(c).  Supporters  of  the 
measure  advanced  a  narrow  definition  of  2(b) 's  intent  requirement  in  order 
to  demonstrate  the  need  for  the  unconditioned  prohibition  on  publication  found 
in  2(c).  For  example,  in  an  important  dialogue  with  Senator  Kellogg  early 
in  the  debate,  Senator  Walsh  explained  why  he  believed  2(b)  was  not  suffi- 
cient to  protect  the  military  effort: 

Mr.  Walsh  .  .  .  [Subdivisions  (b)  and  (c)  are  intended  to  meet 
entirely  different  conditions.  Of  course,  all  will  agree  that  the  things 
denounced  by  subdivision  (b)  should  be  punished;  that  is,  the  gather- 
ing of  these  things  with  the  intent  and  purpose  to  convey  them  to  the 
enemy,  but  .  .  .  subdivision  (c)  is  intended  to  reach  the  case  of  a 
publication  of  these  things  without  any  sinister  purpose  at  all.  An 
energetic  and  enterprising  newspaper  reporter,  with  no  purpose  at  all 
to  aid  the  enemy,  but  simply  with  the  very  commendable  purpose  of 
extending  the  circulation  of  his  paper,  collects  a  whole  mass  of  this 
information  and  publishes  it.  Another  man  may  gather  it  and  publish 
it,  having  some  consideration  for  his  own  political  future  or  some- 
thing of  that  character,  having  no  purpose  whatever  that  it  shall  be 
communicated  to  the  enemy. 

Mr.  Kellogg.  I  ask  the  question  with  a  view  of  eliciting  from  the 
Senator  from  Montana  whether  in  his  opinion  subdivision  (c)  is 
necessary  after  enacting  subdivision  (b)  ?  I  did  not  hear  the  discus- 
sion before  the  Judiciary  Committee,  but  I  take  it  that  the  Senator 
from  Montana  does  not  think  subdivision  (b)  is  sufficient. 
Mr.  Walsh.  T  should  say  not.  I  should  say,  in  the  first  place,  that 
we  ought  to  go  quite  beyond  the  case  of  the  man  who  accumulates  the 
stuff  and  publishes  it  with  the  treasonable  purpose  of  aiding  the 
enemy.  We  ought  to  go  to  the  man  who  incautiously  does  it,  without 
any  such  deliberate  purpose,  but  whose  acts  really  are  as  destructive 
to  our  interests  as  the  acts  of  the  man  who  went  about  to  do  it  for 
the  very  purpose  of  having  the  information  communicated  to  the 
enemy. 

Mr.  Kellogg.  Would  the  Senator  from  Montana  think  there  was 
any  danger  of  an  innocent  person  seeking  information  being  punished 
under  this  act  ? 

Mr.  Walsh.  I  think  there  is.  I  have  no  doubt  that  there  is  that 
danger ;  and  seeing  that  it  is  a  war  measure,  applicable  only  in  time 
of  war,  the  committee  believed  that  we  could  well  afford  to  subject 
the  innocent  citizen  to  whatever  discomfort  might  come  to  him  by 
reason  of  this  act,  rather  than  to  allow  promiscuous  publications  to 
be  made  that  might  be  invaluable  to  the  enemy.58 

At  first,  some  opponents  of  2(c)  did  not  accept  Walsh's  narrow  under- 

and  indefinable  laws.  To  subject  a  people  to  unwritten  penal  statutes,  resting 
from  day  to  day  in  the  bosom  of  any  one  man,  however  exalted,  in  nebulous  and 
elastic  language,  even  where  no  evil  intent  exists  by  construction  of  any  one 
official,  however  high  and  highly  respected,  to  make  felons  of  our  people,  is  an 
excursion  into  autocracy  in  America  that  can  not  be  justified  or  excused  by  our 
desire  to  destroy  autocracy  in  Europe. 
Id.  at  841. 

58.  Id.  at  787. 
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standing  of  2(b) 's  coverage;  apparently  they  were  not  willing  to  argue  for 
the  rejection  of  2(c)  on  the  premise  that  2(b)  reached  only,  in  Walsh's 
words,  "the  man  who  .  .  .  publishes  .  .  .  with  the  treasonable  purpose  of 
aiding  the  enemy."  Senators  Borah  and  Brandagee,  for  example,  in  justifying 
their  opposition  to  2(c),  suggested  that  the  intent  requirement  of  2(b)  should 
be  interpreted  as  constructive,  a  reading  that  would  help  make  2(c)  unneces- 
sary.59 

At  a  later  and  critical  stage  in  the  debate,  however,  the  opponents  of 
2(c)  moved  to  a  markedly  narrower  interpretation  of  2(b)  's  intent  require- 
ment. This  different  understanding  was  revealed  in  discussion  of  Senator 
Hiram  Johnson's  motion  to  strike  2(c)  from  S.  2  and  provides  the  clearest 
evidence  in  all  the  legislative  history  of  the  1917  Act  of  the  consensus  among 

59.  The  full  colloquy  between  Senators  Borah  and  Brandegee  made  use  of  construc- 
tive intent: 

Mr.  Brandegee.  As  I  understand  the  Senator  from  Montana  [Mr.  Walsh], 
his  question  is,  If  a  man  publishes  in  a  paper  plans  of  our  military  authorities 
which  do  become  of  use  to  the  enemy,  although  the  publisher  did  not  intend 
that  they  should,  is  it  within  the  power  of  Congress  to  pass  any  law  to  punish 
him  for  publishing  such  things,  although  he  did  not  intend  to  furnish  aid  or 
comfort  to  the  enemy  ? 

Mr.  Borah.     The  Senator  says  with  the  absence  of  intent? 

Mr.  Brandegee.  Yes;  with  the  absence  of  intent  on  his  part;  and  yet  the  plans 
published  are  of  such  a  nature  that  a  wise  man  would  have  seen  that  it  would 
furnish  aid  and  comfort  to  the  enemy,  but  he  did  not  see  the  effect  of  what  he 
was  doing. 

Mr.  Borah.     I  apprehend  the  rule  would  be  invoked  there  that  every  man  intends 
the  natural  consequences  of  his  own  act,  and  in  that  respect  there  would  be  not 
an  actual  intent  but  a  constructive  intent. 
Mr.  Brandegee.     I  think  so  myself. 
Id.  at  834. 

Senator  Thomas  also  read  intent  as  broader  than  Walsh's  "sinister  purpose"  in  urging 
that  2(b)  was  sufficient: 

The  element  of  intent  is  an  essential  ingredient  to  the  commission  of  a  criminal 
offense.  Some  acts  are  so  reckless,  so  utterly  indefensible  and  unjustifiable,  that 
the  law  infers  the  intent  from  the  act.  For  example,  if  I  drive  an  automobile 
recklessly  down  Pennsylvania  Avenue  without  regard  to  the  rights  or  the  safety 
of  others,  and  somebody  is  injured  or  killed,  the  law  presumes,  and  ought  to  pre- 
sume, an  intention  to  accomplish  that  result,  because  of  my  reckless  disregard 
of  the  laws  of  my  country  and  of  the  rights  of  others.  In  other  instances  the  intent 
may  not  be  predicated  directly  upon  the  act,  but  depends  upon  independent  proof 
for  its  establishment.  In  other  words,  if  the  intent  is  not  obvious  from  the  act, 
it  must  be  established  by  a  proper  line  of  testimony  or  there  can  be  no  conviction. 
It  is  a  fundamental  element  of  the  criminal  laws  of  this  country  that  offenses 
against  them  must  be  committed  with  criminal  or  unlawful  intent;  and  in  that 
particular  the  recitals  of  subsection  (b)  are  in  entire  harmony  with  this 
legal  requirement.  When  we  come  to  subsection  (c),  however,  no  element  of 
intent  is  there  involved. 

The  President  may  make  a  regulation,  and  instantly  the  doing  of  any  of  the 
things  mentioned  in  subsection  (c)  innocently,  ignorantly,  or  in  good  faith  con- 
stitutes a  crime  as  completely  as  the  doing  of  the  same  thing  by  the  worst 
traitor  in  the  United  States,  with  full  intent  to  obtain  information  and  com- 
municate it  to  the  enemy ;  and  what  is,  I  think,  equally  important,  it  is  the 
regulation  of  the  Executive  which  imposes  such  a  tremendous  responsibility, 
which  creates  such  tremendous  consequences  to  the  citizen,  and  not  a  statute 
of  the  United  States.  This  can  not  be  under  our  Constitution  if  it  be  any  more 
than  a  scrap  of  paper. 

I  believe  that  subsection  (b)  covers  the  entire  subject.  .  .  . 
Id.  at  848. 
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both  supporters  and  opponents  that  a  reading  of  intent  in  2(b)  to  mean 
purpose  was  the  premise  on  which  the  vote  to  strike  2(c)  proceeded.  The 
final  colloquy  between  Walsh  and  Johnson  pushed  the  debate  to  concrete 
consideration  of  publication  problems,  in  contrast  to  the  abstract  and  obfusca- 
tory  level  preferred  by  most  of .  the  Senate  opponents  of  the  publication 
provision: 

Mr.  Walsh.  Mr.  President,  [the  motion  to  strike  2(c)]  signifies, 
as  a  matter  of  course,  that  there  is  to  be  no  restriction  whatever  upon 
the  publication  of  any  matter  concerning  the  naval  or  military  forces, 
or  the  disposition  or  movement  of  the  troops,  or  works  intended  for 
the  fortification  or  defense  of  any  place,  or  anything  else  the  publica- 
tion of  which  is  unlawful,  unless,  as  provided  in  subdivision  (b),  it 
is  intended  that  it  shall  get  to  the  enemy.  I  do  not  desire  to  say  any- 
thing upon  that,  but  I  merely  desire  to  inquire  of  the  Senator  from 
California  if  he  was  present  in  the  Chamber  last  night  when  I  in- 
serted in  the  Record  the  publication  in  the  New  York  paper  of  all 
about  the  Navy  secret,  the  spreading  of  a  net  across  New  York 
Harbor  to  intercept  the  entrance  of  submarines? 
Mr.  Johnson  of  California.  In  response  to  the  Senator,  I  will 
state  that  I  was  present.  The  purpose  is  to  strike  out  all  of  subsec- 
tion (c)  ;  and  the  bill  contains  ample  powers,  ample  crimes,  and 
ample  penalties  to  reach  any  intentional  design  to  do  aught  that  is 

wrong. 

*  *  *  * 

Mr.  Walsh.  Now,  Mr.  President,  T  want  to  propound  a  further 
inquiry  to  the  Senator  from  California.  /  want  to  inquire  of  him 
whether,  in  his  judgment,  the  publication  oj  such  information  as  that 
to  which  I  called  the  attention  of  the  Senate  last  night  should  be 
prohibited? 

Mr.  Johnson  of  California.  That  is  not  the  question.  The  qucs- 
is  one  of  balancing  disadvantages  and  wrongs,  ft  zvould  be  infinitely 
better  that  there  be  such  a  publication  than  that  the  mouths  of  the 
citizens  of  the  United  States  be  gagged  or  the  press  be  muzzled. 
Mr.  Walsh.  /  am.  obliged  to  assume  that  the  Senator  answers 
"no" ;  that  there  are  contrary  considerations  of  a  public  nature  of  so 
weighty  a  character  as  that  we  ought  not  to  prohibit  the  publication 
of  information  of  this  character.  Have  I  interpreted  the  Senator  cor- 
rectly ? 

Mr.  Johnson  of  California.     I  assume  that  the  Senator  has  in 
part.  It  is  exceedingly  difficult  to  hear  over  here. 
The  Presiding  Officer.     The  Senator  will  suspend  for  a  moment. 
The  Senate  will  be  in  order. 

Mr.  Johnson  of  California.  The  Senator  may  interpret  my  con- 
clusion to  be  this — that  there  are  crimes  sufficiently  described  in  this 
particular  bill,  there  are  in  it  enough  provisions  to  meet  every  re- 
quirement that  is  present  in  this  Nation,  and  that  there  is  no  occasion 
at  this  particular  time  to  gag  either  the  press  or  the  people  of  this 
country. 

Mr.  Walsh.  Of  course  that  is  general,  and  is  no  answer  to  my 
question  as  to  what  the  view  of  the  Senator  is  as  to  whether  the  pub- 
lication of  information  of  this  character  should  be  prohibited.  I  take 
it  that  his  answer  is  that,  in  his  judgment,  it  should  not  be;  that  the 
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papers  should  be  free  to  publish  information  of  this  character  if  they 
see  fit  to  do  so. 

Mr.  Johnson  of  California.  The  distinguished  Senator  may  take 
it  just  exactly  as  he  intellectually  determines  it  to  be.  The  answer  I 
have  made  to  him,  and  the  answer  is,  I  repeat,  that  while  there  may 
be  things  done  that  ought  not  to  be  done,  things  that  we  would  not 
justify  and  would  not  desire  to  be  done,  the  harm  that  is  done  by  an 
act  of  this  sort  infinitely  transcends  the  harm  that  would  be  done  by 
the  other  sort  of  act. 

Mr.  Walsh.  I  so  understand  the  Senator ;  that  is  to  say,  that  there 
are  public  considerations  of  so  weighty  a  character  that  we  ought  not 
to  attempt  to  prohibit  the  publication  of  matter  of  this  character.  That 
is  the  question  on  which  the  Senate  is  now  called  upon  to  vote.60 

The  next  morning  the  Senate  reconvened  and  almost  immediately  pro- 
ceeded to  a  vote.  The  Johnson  amendment  to  strike  2(c)  was  carried  by  one 
vote — 39  yeas,  38  nays,  19  not  voting61  and  the  Senate,  by  the  narrowest 
margin,  rejected  general  controls  on  publication  of  military  information  not 
conditioned  on  the  intent  requirement  now  found  in  section  794(b). 

How  did  the  successful  opponents  of  2(c)  view  the  prohibition  in  2(b) 
of  S.  2  to  which  they  did  not  object?  Should  we  look  to  the  early  statements 
that  interpreted  2(b)  as  reaching  instances  of  constructive  intent  or  to  the 
later  statements  that  held  that  2(b)  reached  only  publication  with  a  clear 
purpose  to  reach  the  enemy  ? 

The  reasons  for  the  discrepancy  of  views  about  2(b)  are  not  clear  in  the 
legislative  history.  It  may  have  been  that  no  consensus  on  the  meaning  of 
intent  in  2(b)  existed  among  the  opponents  of  2(c),  and  that  it  happened  by 
chance  that  Borah,  Brandegee,  and  Thomas,  who  spoke  out  early  against  2(c), 
believed  in  a  constructive  interpretation  of  2(b) 's  intent  requirement,  while 
Cummins  and  Johnson,  who  carried  the  weight  of  opposition  at  the  time  2(c) 
was  voted  down,  believed  that  2(b)  should  be  read  as  requiring  purpose  to 
communicate  to  the  enemy.  But  the  issue  was  posed  most  concretely  in  the 
Walsh-Johnson  colloquy  just  before  the  vote  on  the  motion  to  strike  2(c) 
was  taken.  We  know  from  the  record  that  Borah,  Brandegee,  and  Thomas 
were  present  for  the  vote  taken  immediately  following  the  Walsh-Johnson 
colloquy  and  did  not  seek  to  challenge  Walsh's  characterization  of  the  issue. 

The  second  possibility  is  that  the  opponents'  shifting  assessment  of  the 
reach  of  2(b)  was  tactical.  Opponents  to  2(c)  cannot  have  been  confident  at 

60.  Id.  at  2111-12  (emphasis  added).  Senators  Cummins,  Smith  and  Reed  took  po- 
sitions similar  to  Johnson.  Id.  at  2164-65.  The  story  about  the  submarine  net  across  New 
York  Harbor  to  which  Walsh  referred  was  initially  discussed  by  him  and  put  in  the 
Record  the  previous  evening.  Id.  at  2073.  The  story  had  a  powerful  effect  on  the  Senate's 
consideration  of  2(c).  As  Senator  Underwood  put  it,  "this  vote  seems  to  turn  on  the 
question,  by  way  of  illustration,  of  the  stretching  of  a  net  in  New  York  Harbor.  .  .  ." 
Senator  Overman  added  further  force  to  Walsh's  reference  about  the  submarine  nets  by 
complaining  that  "the  newspapers  are  constantly  publishing  the  dates  of  sailing  of  ves- 
sels." Id.  at  2114. 

61.  Id.  at  2166.  Overman  made  one  last  effort  to  reclaim  2(c)  by  seeking  to  add  the 
Cummins's  disclosure  version  of  2(c),  sec  note  63  infra,  to  the  bill.  This  amendment  was 
more  resoundingly  defeated:  48  nays,  34  yeas,  and  14  not  voting.  Id.  at  2265. 
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the  outset  of  debate  on  S.  2.  Cummins'  attack  on  the  parallel  provision  of  S. 
8148  had  been  overwhelmingly  beaten  in  the  previous  session,  and  the  compo- 
sition of  the  Senate  was  the  same.  Doubtful  of  their  strength,  opponents  of 
2(c)  might  initially  have  urged  a  broad  understanding  of  2(b)  to  help  make 
the  former  provision  seem  unnecessary.  However,  as  the  debate  proceeded, 
the  opposition  to  2(c)  gathered  strength,  clearly  manifested  in  successful 
efforts  of  opponents  of  2(c)  to  narrow  it  down  in  various  respects.  For  ex- 
ample, Senator  Smith  succeeded  in  winning  Overman's  acceptance  and  the 
Senate's  agreement  to  a  series  of  amendments  which  narrowed  2(c)  to  cover 
only  publication,  and  also  narrowed  the  categories  of  information  covered 
by  the  provision.62  Following  this  limited  early  success,  Cummins  tried  to 
alter  the  basic  thrust  of  2(c)  from  a  control  on  publication  to  an  authorization 
for  controls  on  initial  disclosure  from  within  the  Government.63  While  Cum- 


62.  Senator  Smith  of  Georgia  first  moved  an  amendment  to  2(c)  to  strike  the  words  "or 
which  might  be"  within  the  provision's  original  phrase  "information  relating  to  the 
national  defense  calculated  to  be  or  which  might  be  useful  to  the  enemy.  .  .  ."  Id.  at  872. 
He  also  moved  to  strike  the  words  "collect,  record,  ...  or  communicate,"  thus  leaving 
2(c)  applicable  only  to  publication.  Further  narrowing  by  Smith  included  striking  the 
phrases  "or  attempt  to  elicit"  and  "or  supposed  plans  or  conduct."  Senator  Overman 
announced  his  acceptance  of  all  the  Smith  amendments,  and  they  were  agreed  to.  Id.  at  876. 

63.  Cummins  proposed  to  alter  the  basic  conception  of  2(c)  by  converting  it  from  a 
control  on  publication  to  a  control  on  the  initial  disclosure  from  within  the  government. 
Cummins'   proposed   disclosure   provision    read: 

In  time  of  war  the  President  is  hereby  authorized  to  prescribe  and  promul- 
gate reasonable  rules  and  regulations,  not  abridging  the  freedom  of  speech  or  of 
the  press,  for  the  purpose  of  preventing  the  disclosure  to  the  public,  and  thereby 
to  the  enemy,  of  information  with  respect  to  the  movement  and  disposition  of  any 
of  the  armed  forces  of  the  United  States  or  the  plans  of  naval  or  military  opera- 
tions ;  and  whoever  in  time  of  war  shall  willfully  violate  any  such  rule  or  regula- 
tion shall  be  punished  by  a  fine  of  not  more  than  $10,000  or  by  imprisonment 
for  not  more  than  five  years,  or  by  both  such  fine  and  imprisonment:    Provided, 
however,  That  no  such  rule  or  regulation  shall  apply  to  the  proceedings  of  the 
Congress  of  the  United  States  nor  to  the  debates  therein. 
Cummins  explained  the  purpose  of  his  alteration  of  the  provision  to  one  directed  at  dis- 
closure  rather    than   publication    in    terms    strikingly   apposite    to    the    Pentagon    Papers 
situation: 

If  the  purpose  is  not  obvious,  I  am  afraid  I  can  not  make  it  clear.  I  assume 
that  the  President  can,  in  so  far  as  his  supervision  goes,  prevent  the  disclosure 
by  the  several  departments  of  information  relating  to  the  Army  and  the  Navy ; 
but  suppose  it  is  disclosed  to  individuals  or  to  the  newspapers,  then  the  Presi- 
dent's power  ceases  and  the  individual  who  communicates  or  the  individual  who 
publishes  can  not  be  punished.  The  purpose  of  this  paragraph  is  to  inflict  punish- 
ment upon  the  person  who  in  violation  of  the  rules  of  the  President  discloses  to 
the  public  the  information.  I  think  that  is  the  only  object. 
Id.  at  881. 

Cummins  urged  that  the  category  of  information  should  be  reduced  in  scope.  He 
argued  that  only  troop  or  naval  movements  should  be  covered,  stating  very  clearly  his 
objection  to  the  breadth  of  the  phrase  "relating  to  the  public  defense": 

If  Congress  desired  to  give  to  the  President  of  the  United  States  the  right  to 
prohibit  anybody  from  securing  any  information  with  regard  to  the  movements  of 
the  Army  and  the  Navy,  I  would  not  feel  disposed  to  object;  but  this  paragraph 
— and  it  is  characteristic  of  the  entire  chapter,  so  far  as  that  is  concerned — 
extends  the  operation  of  secrecy  to  every  energy  of  the  American  people.  There 
is  nothing  in  which  the  American  people  can  now  engage  which  is  not  related  to 
the  national  defense.  It  is  now  the  supreme  duty  of  the  Republic  to  prepare  for 
the  national  defense.  It  is  the  one  thing  which  consumes  and  absorbs  the  thought 
and  the  purpose  of  the  American  people. 
Id.  at  877.  Cummins  also  spoke  to  the  first  amendment  implication  of  his  proposal: 
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mins  was  unsuccessful,  he  failed  only  by  six  votes.  From  that  point  on,  pre- 
sumably, it  was  apparent  that  the  Senate  of  the  65th  Congress  had  a  more 
dubious  outlook  toward  general  publication  controls  than  did  its  predecessor 
in  the  64th  Congress.64  As  the  strength  of  the  opposition  to  2(c)  became  even 
clearer  when  the  Senate  moved  to  consider  successive  motions  to  strike,  it 
may  have  dawned  on  Johnson,  Cummins,  and  the  others  that  they  could  defeat 
2(c)  even  assuming  a  narrow  interpretation  of  2(b). 

The  espionage  proposals  provoked  enormous  interest  in  the  country,  fired 
by  extensive  coverage  in  the  press.  The  debate  on  2(c)  was  filled  with 
editorials,  remonstrances  from  press  associations,  and  petitions  from  con- 
cerned citizens.  In  view  of  the  mounting  public  concern,  an  assumption  of 
careful  coordination  among  opponents  of  2(c)    does  not  seem  unwarranted. 

Whether  the  dichotomy  in  the  opponents'  understanding  of  the  intent 
requirement  of  2(b)  is  ascribed  to  tactics,  confusion  or  lack  of  agreement, 
surely  it  is  better  to  give  weight  to  the  later  and  concrete  statement  rather 
than  the  earlier  and  general.  Both  Walsh  and  Overman  saw  2(b)  as  Johnson 
understood  it  in  the  end.  Though  the  Senate  debates  on  2(c)  are  far  from 
clear,  we  believe  a  careful  consideration  of  the  legislative  record  in  the  Senate 
can  lead  only  to  the  conclusion  that  the  Senate  rejected  2(c)  on  the  assumption 
that  the  intent  standard  of  what  is  now  subsection  794(b)  was  understood  to 
require  a  showing  of  purpose  to  communicate  to  the  enemy. 

My  amendment  differr  mainly  from  the  committee's  proposal  in  this,  that 
it  limits  the  subjects  upon  which  the  President  can  make  the  regulations  of 
secrecy  to  the  movement  of  our  Army  and  our  Navy — that  is,  our  armed  force — 
and  to  our  plans  for  military  and  naval  operations.  I  think  the  court  will  hold, 
if  the  question  is  ever  submitted  to  it,  that  that  does  not  constitute  an  abridgment 
of  the  freedom  of  the  press  or  an  abridgment  of  the  freedom  of  speech.  I  think, 
upon  the  doctrine  that  Alexander  Hamilton  himself  laid  down  so  eloquently  and 
conclusively  in  the  somewhat  famous  libel  case  which  involved  Thomas  Jefferson, 
a  statute  of  that  kind  can  be  sustained. 

But  when  we  advance  beyond  that  and  take  in  or  embrace  all  the  things  in 
the  country  which  may  relate  to  the  public  defense,  and  when  we  attempt  to 
close  the  columns  of  the  newspapers  to  all  information  relating  to  everything 
which  may  be  interesting  to  the  enemy  but  which  touches  the  national  defense ; 
when  we  attempt  to  lay  the  obligation  upon  every  citizen  that  he  shall  not  publish 
or  communicate,  for  there  is  no  difference  between  the  two  words  in  substance; 
when  we  attempt  to  prohibit  every  citizen  from  saying  anything  with  regard  to 
the  vast  multitude  of  subjects  which  relate  to  the  public  defense,  I  think  we 
offend  the  Constitution ;  I  think  it  is  an  abridgment  of  the  freedom  of  speech 
and  the  freedom  of  the  press,  and  I  think  any  court  in  America  to  which  that 
question  is  submitted  will  declare  that  such  a  law  followed  by  such  a  regulation 
is  unconstitutional,  because  it  is  an  abridgment  of  speech  and  an  abridgment  of 
the  freedom  of  the  press. 
Id.  at  880.  Cummins'  substitute  was  rejected  by  a  vote  of  40  to  34  (22  not  voting).  Id.  at 
886. 

64.  A  major  success  for  the  opponents  of  2(c)  came  when  the  Senate  accepted  an 
amendment  offered  by  Senator  Thomas  which  followed  both  the  disclosure  and  the 
troop  movement  pattern  which  had  been  earlier  offered  unsuccessfully  by  Cummins.  Id.  at 
2111.  The  information  subject  to  regulation  under  the  Thomas  amendment  was  the  move- 
ment, etc.  of  the  armed  forces  in  military  operations.  Senator  Walsh  attempted  to  expand 
this  definition  to  include  "the  plans  of"  military  operations.  Cummins  argued  against  the 
expansion  because  he  wanted  to  be  sure  that  any  limitation  on  the  right  of  publication  be 
"confined  to  matters  purely  military  in  character."  Id.  at  2110.  Walsh  was  defeated  and  the 
Thomas  amendment  passed. 
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(c)  The  House  Debates  on  Section  794:  H.R.  291.  The  bill  considered 
by  the  House,  H.R.  291,  was  introduced  on  April  2,  1917,  the  same  day 
President  Wilson  asked  Congress  to  declare  war  on  Germany.  Alhough  sec- 
tion 4  was  comparable  to  S.  2's  subsection  2(c),  the  House  bill  had  no 
counterpart  to  subsection  2(b)  of  the  Senate  bill,  and  consequently  no  pre- 
decessor provision  to  section  794(b).65  The  House  debates  are  both  simpler 
than  those  in  the  Senate — because  most  of  the  intelligent  commentary  was 
provided  by  one  extraordinarily  articulate  and  influential  Congressman — and 
less  relevant  to  the  meaning  of  794(b) — because  H.R.  291  had  no  such  pro- 
vision to  serve  as  a  convenient  contrast  to  section  4. 

The  House  debate  on  section  4  paralleled  the  Senate  discussion  of  sub- 
section 2(c):  the  objections  were  frequently  raised  that  the  provision  would 
delegate  unlimited  power  to  the  President,66  that  it  would  authorize  a  system 
of  prior  restraints,67  and  that  the  information  covered  was  entirely  vague.68 
However,  as  was  the  case  in  the  Senate,  the  absence  of  an  intent  requirement 
was  the  preponderant  factor  in  the  ultimate  defeat  of  section  4.  Underlying  all 
these  objections  was  the  theme  that,  especially  in  time  of  national  emergency, 
the  people  need  a  free  press  to  facilitate  informed  discussion  and  criticism  of 
government  action.69  Section  4  was  initially  struck  by  the  House,  but  then  a 
substitute  for  it  was  passed  which  put  the  House  into  disagreement  with  the 
Senate  and  left  the  issue  of  publication  controls  to  the  Conference. 

The  most  powerful  opponent  of  section  4  was  Congressman  Graham  of 
Pennsylvania,  a  member  of  the  Judiciary  Committee,  who  championed  the 
amendment  to  strike  the  provision  and  defeated  it  again  when  it  reappeared 
in  the  conference  report.  His  views  in  opposition,  even  more  so  than  the 
views  of  Cummins  in  the  Senate,  gave  expression  to  the  consensus  of  success- 
ful opponents  of  section  4.70 

65.  Section  4  of  H.R.  291  provided: 

During  any  national  emergency  resulting  from  a  war  to  which  the  United 
States  is  a  party,  or  from  threat  of  such  a  war,  the  President  may,  by  proclama- 
tion, declare  the  existence  of  such  emergency  and,  by  proclamation,  prohibit  the 
publishing  or  communicating  of  or  the  attempting  to  publish  or  communicate  any 
information  relating  to  the  national  defense  which,  in  his  judgment,  is  of  such 
character  that  it  is  or  might  be  useful  to  the  enemy.  Whoever  violates  any  such 
prohibition  shall  be  punished  by  a  fine  of  not  more  than  $10,000  or  by  imprison- 
ment for  not  more  than  ten  years,  or  both:  Provided,  That  nothing  in  this 
section  shall  be  construed  to  limit  or  restrict  any  discussion,  comment,  or  criticism 
of  the  acts  or  policies  of  the  Government  or  its  representatives,  or  the  publication 
of  the  same. 

66.  See,  e.g.,  remarks  by  Congressman  Dillon,  id.  at  1712,  Congressman  Chandler, 
id.  at  1751-52,  and  Congressman  Graham.  Id.  at  1705. 

67.  See,  e.g.,  remarks  of  Congressman  Towner,  id.  at  1750-51,  and  Congressman 
Fess.  Id.  at  1773-74. 

68.  See,  e.g.,  remarks  by  Congressmen  Walsh  and  Igoe,  id.  at  1601,  and  Congressmen 
Gordon  and  Webb.  Id.  at  1715. 

69.  See,  e.g.,  remarks  of  Congressman  LaGuardia,  id.  at  1701,  and  Congressmen  Wood 
and  Madden.  Id.  at  1718. 

70.  Given  the  prominence  of  Graham's  views  in  our  analysis  of  the  House's  under- 
standing of  the  culpability  standards  of  the  Espionage  Act,  it  may  be  of  interest  to  note 
that  he  was  no  stranger  to  such  conceptual  problems  in  the  criminal  law.  Holder  of  an 
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In  criticizing  section  4,  Graham  focused  on  the  absence  of  an  intent 
requirement  and  made  clear  that  the  objection  would  be  satisfied  only  by 
inclusion  of  a  standard  equating  intent  and  bad  purpose.71  Like  Johnson  in 
the  Senate,  Graham  recognized  that  striking  section  4  would  leave  newspapers 
free  to  publish  material  which  might  be  useful  to  the  enemy.72  As  the  follow- 
ing dialogue  indicates,  he  was  willing  to  pay  this  price  in  order  to  preserve  a 
press  free  to  criticize  national  policy. 

Mr.   Bathrick.     Before  the  gentleman  leaves  section   4  I   would 
like  to  ask  him  does  he  think  that  any  information  relating  to  national 
defense  that  might  be  useful  to  the  enemy  should  be  published  ? 
Mr.  Graham  of  Pennsylvania.  I  do  not. 

Mr.  Bathrick.  If  you  strike  out  this  section,  everybody  will  have 
a  right  to  publish  that,  will  they  not? 

Mr.  Graham  of  Pennsylvania.     They  have  the  right  today. 
Mr.  Bathrick.     I  understand  that ;  but  the  law  is  for  the  purpose 
of  prohibiting  the  right  of  anyone  to  communicate  information  to  the 
enemy  that  might  injure  the  country. 

Mr.  Graham  of  Pennsylvania.  I  think  anybody  who  does  it  with 
a  guilty  purpose  can  be  caught  and  dealt  with  under  the  preceding 
sections  of  the  bill,  and  anybody  who  merely  publishes  matters  here 
at  home  and  does  it  in  the  discharge  of  what  seems  to  him  to  be  a 
duty  by  way  of  criticism  ought  not  to  be  prosecuted  nor  punished 
under  any  portion  of  the  bill.73 

After  a  series  of  unsuccessful  attempts  to  narrow  the  section  to  meet 
particular  objections,  Graham's  motion  to  strike  section  4  was  accepted  by 

LL.B.  from  the  University  of  Pennsylvania,  Graham  was  the  elected  District  Attorney  of 
Philadelphia  County  from  1880  to  1899.  For  the  next  eleven  years,  Graham  was  Pro- 
fessor of  Criminal  Law  at  the  University  of  Pennsylvania  until  his  election  to  Congress 
in  1912.  1  Who  Was  Who  in  America  1897-1942  at  475. 

71.  Graham's  opposition  to  section  4  was  not  based  on  constitutional  objections.  He 
indicated  that  he  was  not  fully  persuaded  by  the  constitutional  objections  to  section  4, 
either  that  the  provision  violated  the  first  amendment  or  that  it  unconstitutionally  dele- 
gated power  to  the  President.  Id.  at  1718. 

72.  The  suggestions  that  have  been  made  on  this  floor  as  to  the  treatment  of 
soldiers,  how  they  are  fed,  clothed,  and  handled1,  the  policy  under  which  the  war 
is  being  conducted,  and  a  hundred  subjects  that  would  spring  to  our  minds  that 
ought  not  to  be  prohibited  but  that  ought  to  be  freely  discussed  for  the  welfare 
of  the  country,  are  subjects  of  national  importance  whose  discussion  ought  not  to 
be  left  to  any  one  man  or  any  set  of  men ;  and  it  is  better  to  meet  whatever  evil 
may  ensue  from  the  discussion  of  them  than  to  throttle  the  discussion  and  prevent 
the  airing  of  evils  that  exist  which  will  make  against  the  welfare  of  the  country 
and  its  success  in  the  war.  My  own  mind  has  reached  the  conclusion  with  respect 
to  this  section,  and  I  give  notice  now,  Mr.  Speaker,  that  it  is  my  intention  to 
move  to  strike  out  of  this  bill  section  4  [applause]  and  to  leave  the  bill  in  all  of 
its  other  provisions,  with  whatever  slight  amendments  your  wisdom  may  think 
ought  to  be  made  to  them,  to  stand  as  the  act  of  this  House. 

Id.  at  1719. 

73.  Id.  at  1719.  Graham  indicated  that  one  way  to  correct  the  overbreadth  of  section 
4  would  be  to  add  an  intent  requirement,  but  he  feared  such  an  addition  would  make 
convictions  nearly  impossible  to  procure. 

The  difficulty  is  apparent  to  anybody,  for  that  would  relegate  the  whole 
question  to  a  jury,  the  jury  would  determine  every  fact  in  connection  with  it,  and 
the  probabilities  are  that  except  in  some  extreme  case  that  would  inflame  the 
public  mind  and  drive  men  away  from  a  cool,  calm,  deliberate  judgment;  you 
would  never  secure  a  conviction  in  a  case  of  the  violation  of  the  prohibition. 
Id.  at  1720. 
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the  House.74  The  vote  was  221  in  favor,  167  against,  1  answering  "present," 
and  43  not  voting.  Immediately  after  this  vote,  however,  Congressman  Card 
introduced  a  variation  of  section  4  which,  lie  argued,  met  the  objections  to 
earlier  versions  by  legislating  what  was  to  be  prohibited  and  giving  the  jury, 
rather  than  the  President,  final  authority  to  decide  what  information  should 
be  deemed  "relating  to  the  national  defense"  and  "useful  to  the  enemy."75 
Graham  again  objected  to  the  lack  of  an  intent  requirement  and  argued  that 
Card's  version  was  in  fact  worse  because  it  added  an  element  of  .uncertainty  by 
leaving  the  vital  determinations  to  the  jury.76  Despite  these  objections,  the 
Gard  amendment  was  adopted  by  a  vote  of  191  yeas,  185  nays,  1  "present," 
and  54  not  voting.77 

(d)    The  Conference  Reports  and  Final  Enactment  of  794.  After  separate 

74.  Id.  at  1816.  The  effort  to  perfect  section  4  by  amendment  began  with  an  amend- 
ment introduced  by  Chairman  Webb  designed  to  meet  the  delegation  objection.  Webb's 
amendment  simply  changed  the  form  of  section  4  by  authorizing  the  President  to  designate 
information  and  then  making  publication  of  such  information  a  crime.  Id.  at  1765.  Webb's 
amendment  was  accepted.  Id.  at  1815.  Webb  also  struck  the  words  "or  communicate" 
from  the  section.  Id. 

Other  amendments  designed  to  meet  particular  objections  were  unsuccessful.  For 
example,  Congressman  Dempsey  offered  an  amendment  which  would  have  removed  all 
Presidential  discretion  by  converting  the  section  into  a  flat  ban  on  publication  of 
"information  relating  to  the  national  defense  which  is  of  such  a  character  that  it  is  or 
might  be  useful  to  the  enemy."  Id.  at  1771,  1815.  Congressman  McCormick  sought  un- 
successfully to  amend  section  4  by  enumerating  the  specific  types  of  information  publica- 
tion of  which  the  President  could  prohibit  by  proclamation.  Id.  at  1771,  1815. 

75.  The  Gard  version  of  section  4  provided : 

During  any  national  emergency  resulting  from  a  war  to  which  the  United 
States  is  a  party,  or  from  imminence  of  such  war,  the  publishing  willfully  and 
without  proper  authority  of  any  information  relating  to  the  national  defense 
that  is  or  may  be  useful  to  the  enemy  is  hereby  prohibited,  and  the  President  is 
hereby  authorized  to  declare  by  proclamation  the  existence  of  such  national 
emergency,  and  is  hereby  authorized  from  time  to  time  by  proclamation  to 
declare  the  character  of  such  information  which  is  or  may  be  useful  to  the  enemy, 
and  in  any  prosecution  hereunder  the  jury  trying  the  cause  shall  determine  not 
only  whether  the  defendant  or  defendants  did  willfully  and  without  proper 
authority  publish  the  information  relating  to  the  national  defense  as  set  out  in  the 
indictment,  but  also  whether  such  information  was  of  such  character  as  to  be 
useful  to  the  enemy:  Provided,  That  nothing  in  this  section  shall  be  construed 
to  limit  or  restrict  any  discussion,  comment,  or  criticism  upon  any  fact  or  any 
of  the  acts  or  policies  of  the  Government  or  its  representatives,  or  the  publication 
ot  the  same. 

Whoever  violates  the  foregoing  provision  shall  upon   conviction  thereof  be 
punished  by  a  fine  of  not  more  than  $10,000,  or  by  imprisonment  for  not  more 
than  10  years,  or  both. 
Id.  at  1817. 

76.  [I]t  says  that  the  jury  shall  determine  whether  or  not  the  information  was 
calculated  to  give  aid  and  comfort  to  the  enemy,  or  whatever  the  particular 
language  may  be  in  the  proposed  substitute — "useful"  is  the  word.  There  is 
nothing  in  this  with  regard  to  the  intent,  and  the  vice  of  all  of  the  preceding 
legislation  circled  around  that  thought.  Where  a  man  does  a  thing  with  intent  to 
hurt  his  country,  then  he  ought  to  be  punished ;  but  when  an  individual  or  a 
newspaper  criticizes  the  act  of  the  Government  with  the  hope  of  bettering 
conditions  for  his  Government,  although  what  he  may  say  would  in  some  aspects 
of  it  be  considered  by  a  jury  as  useful  information  to  the  enemy,  that  man,  I 
say,  in  the  interest  of  liberty  and  the  welfare  of  the  country  ought  not  to  be 
prosecuted  or  convicted. 

Id.  at  1818.  Congressman  Dillon  sought  to  amend  the  Gard  version  by  adding  a  require- 
ment of  "intent  to  aid  the  enemy"  but  his  amendment  was  rejected.  Id.  at  1819. 

77.  Id.  at  1819. 
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action  on  the  Espionage  Act  of  1917  in  the  House  and  the  Senate,  the  provi- 
sions now  codified  in  18  U.S.C.  794(a)  had  been  passed,  virtually  without 
debate,  in  both  chambers.  What  is  now  codified  as  794(b)  had  been  passed  in 
the  Senate,  but  no  comparable  provision  existed  in  the  House  bill.  The  provi- 
sion granting  the  President  power  to  prohibit  publication  of  defense  informa- 
tion, section  2(c)  of  S.  2  and  section  4  of  H.R.  291,  had  been  struck  in  both 
the  Senate  and  the  House,  but  Congressman  Gard's  variation  on  section  4 
had  passed  the  House  by  a  narrow  margin. 

The  conferees  on  the  Espionage  Act — Senators  Overman,  Fletcher,  and 
Nelson,  and  Representatives  Webb,  Volstead,  and  Carlin — made  the  Senate 
bill  the  basis  for  their  agreement,  thereby  including  794(b).  However,  they 
added  to  the  conference  report  still  another  broad  prohibition  on  publication.78 
This  provision  provoked  heated  partisanship  when  the  report  was  first  pre- 
sented to  the  House.  Republicans  caucused  and  decided  as  a  matter  of  party 
policy  to  oppose  it.  Chairman  Webb  responded  by  characterizing  opposition  to 
the  provision  as  unpatriotic,79  which  led  opponents  of  the  measure  to  respond 

78.  The  Conference  Report  version  of  section  4  provided: 

When  the  United  States  is  at  war,  the  publishing  willfully  of  information 
with  respect  to  the  movement,  numbers,  description,  or  disposition  of  any  of  the 
armed  forces  of  the  United  States  in  naval  or  military  operations,  or  with  respect 
to  any  of  the  works  intended  for  the  fortification  or  defense  of  any  place,  which 
information  is  useful  to  the  enemy,  is  hereby  prohibited;  and  the  President  may 
from  time  to  time  by  proclamation  declare  the  character  of  such  above  described 
information  which  in  his  opinion  is  not  useful  to  the  enemy,  and  thereupon  it 
shall  be  lawful  to  publish  the  same.  In  any  prosecution  hereunder  the  jury  trying 
the  cause  shall  determine  not  only  whether  the  defendant  did  willfully  publish 
such  information  but  also  whether  such  information  was  of  such  character  as 
to  be  useful  to  the  enemy:  Provided,  That  nothing  in  this  section  shall  be  con- 
strued to  limit  or  restrict  any  discussion,  comment,  or  criticism  of  the  acts  or 
policies  of  the  Government  or  its  representatives  or  the  publication  of  the  same, 
if  such  discussion,  comment,  or  criticism  does  not  disclose  information  herein 
prohibited. 

Whoever  violates  this  section  shall,  upon  conviction  thereof,  be  punished  by 
a  fine  of  not  more  than  $10,000  or  by  impisonment  for  not  more  than  five  years, 
or  both. 

Three  new  aspects  of  this  version  should  be  noted.  First,  the  provision  specifically 
defined  the  types  of  information  to  which  its  prohibition  applied,  and  contained  no 
general  ejusdem  generis  category.  Second,  the  President's  proclamation  power  was  to  be 
affirmative  rather  than  prohibitory;  the  Executive  was  empowered  to  declare  what 
information  (presumably,  either  specifically  or  by  type)  within  the  defined  categories 
could  legally  be  published.  Finally,  the  jury  was  required  to  find  that  the  information 
published  "was  of  such  character  as  to  be  useful  to  the  enemy." 

79.  Webb's  statement  was  as  follows: 

In  fact,  gentlemen,  unless  this  House  wants  to  put  itself  on  record  as  favoring 
the  right  of  the  newspapers  to  furnish  and  publish  information  as  to  the  move- 
ment, numbers,  and  disposition  of  the  armed  forces  of  this  country  in  time  of  war 
in  a  naval  or  military  operation,  which  information  is  useful  to  the  enemy,  I 
think  the  House  ought  to  support  the  amendment.  In  other  words,  it  seems  to  me 
that  if  you  want  the  newspapers  of  the  country  to  publish  that  kind  of  informa- 
tion, then  you  will  vote  to  recommit  this  bill  with  instructions  to  strike  out  section 
4. 
Id.  at  3131. 

This  opener  led  to  the  following  colloquy  with  Congressman  Slayden: 
Mr.  Slayden.     I  would  like  to  know  if  the  gentleman  really  believes  the  state- 
ment he  made  in  the  first  part  of  his  remarks,  that  a  man  who  could  not  support 
this  measure  would  be  in  favor  of  having  information  conveyed  to  the  enemy? 
Mr.  Webb.    No  ;  I  did  not  say  that. 


7176 


1973]  ESPIONAGE  STATUTES  963 

angrily  with  the  charge  that  an  unsuspecting  House  had  been  duped  by 
passage  of  the  Gard  amendment  following  the  acceptance  of  Graham's  motion 
to  strike.80 

Congressman  Graham  now  used  the  intent  requirement  in  section  2  of 
the  conference  bill  to  buttress  his  contention  that  publication  should  not  be 
criminal  absent  a  showing  of  purpose  to  aid  the  enemy. 

There  are  other  sections  of  this  title,  the  first  and  second,  under 
which  the  obtaining  of  many  things  and  any  information  connected 
with  the  national  defense  to  benefit  or  aid  the  enemy  is  made  a  crime, 
and  in  the  second  section  the  publication  of  any  information  with 
reference  to  the  national  defense  for  the  same  purpose  is  made  a 
crime  for  which  the  man  who  willfully  and  intentionally  and  with 
the  purpose  of  aiding  the  enemy,  which  facts  must  be  found  by  the 
jury,  published  the  information,  shall  be  punished  under  the  severe 
penalties  that  are  prescribed  in  those  sections. 

No  man  can  sit  down  and  sanely  and  fairly  read  these  two  sections 
without  arriving  at  the  conclusion  that  there  is  ample  power  for  the 
punishment  of  any  villainous  newspaper  that  would  attempt  to  pub- 
lish anything  for  the  benefit  of  the  enemy ;  but  I  want  to  ask  your 
attention,  my  friends,  to  this  distinction.  A  publication  might  be 
alleged  to  be  one  that  gave  information  to  the  enemy,  and,  in  fact,  to 
some  degree  might  do  so,  and  yet  be  a  subject  that  the  papers  of  the 

Mr.  Slayden.  The  gentleman  said  what  would  be  interpreted  that  way. 
Mr.  Webb.  Of  course,  I  do  not  mean  or  say  that.  But  I  mean  this,  that  what  is 
prohibited  here  is  the  willful  publication  of  information  concerning  the  armed 
forces  of  the  United  States  in  military  or  naval  operations  which  would  be  useful 
to  the  enemy.  Now,  if  you  vote  that  down,  you  can  construe  your  act  just  as  you 
please. 
Id.  at  3132. 

Webb  repeated  his  charge  of  partisanship  at  the  conclusion  of  debate,  when  he  quoted 
the  Wilson  letter. 

I  want  to  say,  as  a  man  who  loves  his  country  above  all  other  countries, 
that  I  regret  that  there  was  any  effort  to  make  a  partisan  matter  of  this  censor- 
ship bill.  I  do  not  believe  that  you  ought  to  be  bound,  especially  the  26  Members 
who  voted  for  the  Gard  amendment,  ought  to  be  bound  by  your  Republican  con- 
ference. I  say  it  regretfully  that  our  Republican  friends  for  the  first  time  since 
the  declaration  of  war  have  undertaken  to  make  a  partisan  question  of  these 
matters  of  vital  importance  to  the  national  defense.  [Applause  on  the  Democrat 
side.]  Oh,  yes;  we  know  that  they  wanted  to  coerce  the  26  Republican  Members 
who  voted  for  the  Gard  amendment. 
Id.  at  3143. 

80.  Mr.  Hersey.  Mr.  Speaker,  when  this  House,  after  the  able  constitutional 
argument  of  the  gentleman  from  Pennsylvania  [Mr.  Graham],  and  the  eloquent 
appeal  for  liberty  from  our  beloved  Speaker,  voted  by  a  huge  majority  to  con- 
demn the  attempt  to  deprive  the  American  citizen  of  the  priceless  right  of  free 
speech  and  a  free  press,  the  friends  of  liberty  everywhere  rejoiced  that  the  Con- 
gress still  represented  the  people  of  the  United  States.  [Applause.] 

And  yet,  I  regret  to  say  it  to  our  shame,  on  that  same  day  of  freedom's 
victory,  a  small  minority  of  this  House,  taking  advantage  of  empty  seats,  under 
the  guise  of  an  amendment  passed  on  to  the  Senate  this  tyrannical  measure.  And 
now  under   the  plausible  argument  of  an  infamous  compromise  the  administra- 
tion again  demands  that  we  crucify  liberty  and  then,  like  Pilate  of  old,  we  are 
to  wash  our  hands  before  the  people  and  declare  that  we  are  innocent  of  this 
shameless  crime. 
Id.  at  3134.   Congressman   Gard  himself,   moreover,   disapproved   the   Conference   Com- 
mittee's provision.  Gard  objected  that  section  4  went  beyond  his  amendment  in  authorizing 
the  President,  in  effect,  to  set  entire  categories  of  information  outside  the  area  of  per- 
missible publication. 
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country  as  a  free  press  and  the  men  of  the  country  in  the  exercise  of 
their  freedom  of  speech  ought  to  discuss,  and  the  question  would  be, 
Is  it  more  harmful  than  beneficial?  It  may  be  something  that  would 
give  information  to  the  enemy,  but  at  the  same  time  if  left  without 
exposure  it  might  bring  a  calamity  upon  one's  own  country.  Under 
such  circumstances,  who  is  to  muzzle  the  press  or  who  is  to  leave  it 
to  the  jury  to  say  whether  or  not  on  the  single  and  exclusive  issue 
that  it  is  helpful  to  the  enemy,  for  that  is  what  alone  is  left  outside  of 
"willful  publication"  to  the  jury  to  try?81 

Supporters  of  section  4  also  adopted  a  purpose  construction  of  the  intent 
requirements  in  the  793  provisions  and  in  794(b)  in  order  to  argue  the  need 
for  section  4: 

Mr.  Dyer.  This  section  applies  to  individuals  as  well  as  news- 
papers. Suppose  a  newspaper  published  the  movement  of  a  ship 
going  out  to  sea,  a  transport,  and  by  reason  of  that  publication  the 
enemy  sinks  the  transport  and  drowns  the  men  on  board.  Would 
there  be  any  punishment  unless  this  section  were  agreed  to  ? 
Mr.  Volstead.  No  ;  not  unless  you  could  show  that  the  editor  had 
published  it  and  put  the  publication  into  the  hands  of  the  enemy.  It 
would  then  come  under  another  section.  This  section  is  designed  to 
prevent  publications  of  a  character  that  are  likely  to  reach  the 
enemy  and  that  are  likely  to  be  injurious  to  the  country.82 

Thus,  the  House  debate  on  the  conference  report  paralleled  the  Johnson- 
Walsh  dialogue  in  the  Senate  at  the  time  2(c)  was  struck  from  S.  2,  with 
consideration  of  whether  the  advantages  of  freedom  to  criticize  the  Govern- 
ment's war  policy  outweighed  the  utility  to  the  enemy  of  such  concrete  infor- 
mation as  the  sailing  dates  of  transports. 

Just  before  the  vote  on  the  conference  report,  Chairman  Webb  concluded 
his  efforts  by  reading  to  the  House  a  last-minute  personal  appeal  for  the  cen- 
sorship provision  from  President  Wilson: 

The  White  House 
Washington,  May  22,  1917 
Hon.  Edwin  Y.  Webb, 

House-of-Representatives 

My  Dear  Mr.  Webb:  I  have  been  very  much  surprised  to  find 
several  of  the  public  prints  stating  that  the  administration  had  aban- 
doned the  position  which  it  so  distinctly  took,  and  still  holds,  that 
authority  to  exercise  censorship  over  the  press  to  the  extent  that  that 
censorship  is  embodied  in  the  recent  action  of  the  House  of  Represen- 
tatives is  absolutely  necessary  to  the  public  safety.  It,  of  course,  has 
not  been  abandoned,  because  the  reasons  still  exist  why  such  author- 
ity is  necessary  for  the  protection  of  the  Nation. 

I  have  every  confidence  that  the  great  majority  of  the  news- 
papers of  the  country  will  observe  a  patriotic  reticence  about  every- 

81.  Id.  at  3140.  Graham's  determined  opposition  to  section  4  led  to  a  comical  display 
of  animosity  between  Graham  and  Carlin,  provoked  by  Carlin's  claims  that  Graham  had 
changed  his  mind  repeatedly  about  the  wisdom  of  section  4  and  had  frequently  not  been 
present  at  Judiciary  Committee  meetings. 

82.  Id.  at  3137. 
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thing  whose  publication  could  be  of  injury,  but  in  every  country  there 
are  some  persons  in  a  position  to  do  mischief  in  this  field  who  cannot 
be  relied  upon,  and  whose  interests  or  desires  will  lead  to  actions  on 
their  pari  highly  dangerous  to  the  Nation  in  the  midst  of  a  war.  I 
want  to  say  again  that  it  seems  to  me  imperative  that  powers  of  this 
sort  should  be  granted. 

Cordially  and  sincerely,  yours, 

Woodrow  Wilson83 

Despite  the  President's  appeal,  the  House  voted  to  recommit  the  bill  to  con- 
ference with  instructions  that  the  conferees  delete  section  4.  The  vote  was  184 
ayes,  144  nays,  5  answering  "present"  and  96  not  voting.84  The  bill  returned 
to  conference ;  on  June  7th  it  was  reported  back  to  the  House  without  section 
4  and  was  approved.85  In  the  Senate,  the  first  conference  report  was  with- 
drawn without  debate  upon  notice  that  the  House  had  voted  to  recommit  with 
instructions.86  The  second  conference  report  was  agreed  to  by  the  Senate  on 
June  5th,  1917.87 

3.  Subsection  794(b):  Conclusion.  Despite  the  considerable  confusion 
pervading  particularly  the  Senate  debates  on  2(c),  the  inferences  to  be  drawn 
about  the  scope  of  794(b)  are  reasonably  clear  if  the  whole  pattern  of  con- 
gressional action  is  considered.  The  statute  is  violated  only  if  information 
about  such  matters  as  troop  movements  and  ship  sailings  is  published  with  the 
purpose  of  communicating  to  an  enemy ;  a  newspaper  that  publishes  such  de- 
tailed information  simply  to  satisfy  its  readers'  curiosity  and  fill  its  own 
coffers  does  not  violate  this  law.  Subsection  794(b),  the  nation's  only  general 
prohibition  on  publication  of  vital  defense  information,  is  so  limited  as  to  be, 
in  practice,  insignificant. 

The  critical  distinction  drawn  in  the  1917  debates  between  publication 
with  the  "villainous"  or  "treasonable"  purpose  of  communicating  defense 
information  to  the  enemy  and  innocent  publication  which  might  have  the 
same  effect  may  well  evoke  skepticism  today.  Viewing  the  problem  of  publica- 
tion in  modern  perspective,  many  will  wonder  why  Congress  would  have 
bothered  to  pass  a  statute  which,  resting  on  such  a  distinction,  is  without  sig- 
nificant impact.  While  today  we  do  not  worry  about  disloyal  papers,  the  1917 
debates  indicate  substantial  congressional  concern  over  newspapers  whose 
loyalties  ran  to  Germany.  Several  provisions  of  the  Espionage  Acts  of  191788 
and  1918,89  as  well  as  the  Trading  With  the  Enemy  Act  of  1917,90  manifested 

83.  Id.  at  3144. 

84.  Id.  at  3144-45. 

85.  Id.  at  3306-07. 

86.  Id.  at  3149. 

87.  Id.  at  3264. 

88.  Sections  2  and  3  of  Title  XII  of  the  Espionage  Act  of  1917  made  criminal  any 
attempt  to  mail  any  publication  "urging  treason,  insurrection,  or  forcible  resistance  to  any 
law  of  the  United  States "  40  Stat.  230  (1917).  Sec  also  section  3  of  Title  I.  Id.  at  219. 

89.  Id.  at  553-54  (1918). 

90.  Id.  at  411-27  (1917). 
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this  concern.  For  example,  the  Trading  With  the  Enemy  Act  required  all 
the  foreign  language  newspapers  of  the  day  to  submit  sworn  translations  before 
publishing  stories  or  editorials  about  the  war.91  Moreover,  the  Espionage  Act 
of  1918  contained  numerous  provisions  covering  publications  which  printed 
seditious  material  or  German  propaganda,  or  which  incited  insubordination 
among  the  troops,  curtailment  of  war  production,  and  the  like.92  Such  pro- 
visions indicate  that  an  actively  disloyal  press  was  a  problem  perceived  as 
requiring  statutory  restrictions.93 

When  one  considers  the  additional  fact  that  in  1917  most  military  in- 
formation of  value  to  the  enemy  would  be  in  relatively  open  view — troop 
movements,  ship  sailing  dates,  or  fortification  plans — Congress's  concern  that 
a  disloyal  newspaper  might  publish  military  information  for  the  purpose  of 
communicating  to  the  enemy  is  understandable.  The  Congress  which  passed 
794(b)  would  not  have  seen  its  impact  as  trivial,  and  the  legislative  intention 
seems  reasonably  clear  that  a  narrow  prohibition  on  publication  was  the  most 
Congress  was  willing  to  authorize. 

IV.     Subsections  793(a)  and  (b) 

A.     Preliminary  Considerations 

Section  793  prohibits  four  basic  categories  of  activities  that  augment  the 
probability  that  defense  information  will  come  into  foreign  hands.  Subsections 
793(a)  and  793(b)  cover,  respectively,  obtaining  information  by  physical 
intrusion  into  military  installations,  and  copying  or  otherwise  obtaining  any 
document,  model,  or  note  of  anything  connected  with  the  "national  defense."94 
Each  subsection  includes  a  rather  complicated  mental  requirement,  similar 
to  that  found  in  section  794(a)  ;  to  be  criminal,  the  conduct  must  be  done  "for 
the  purpose  of  obtaining  information  respecting  the  national  defense  with 
intent  or  reason  to  believe  that  the  information  is  to  be  used  to  the  injury  of 
the  United  States,  or  to  the  advantage  of  any  foreign  nation." 

The  second  group  of  793  offenses,  found  in  subsections  (d)  and  (e), 
are  the  most  troublesome  of  all  the  espionage  statutes.95  These  provisions 
cover  persons  who,  having  lawful  or  unauthorized  "possession"  of  tangible 
documents  or  intangible  information  "relating  to  the  national  defense,"  either 
communicate  the  same  "to  any  person  not  entitled  to  receive  it,"  or  fail  to 

91.  See  section  19  of  the  Act.  Id.  at  425-26. 

92.  The  Espionage  Act  of  1918  made  criminal  an  extensive  variety  of  utterances 
"intended  to  .  .  .  encourage  resistance  to  the  United  States,  or  to  promote  the  cause  of  its 
enemies "  Id.  at  553  (1918). 

93.  See,  e.g.,  55  Cong.  Rec.  7021-22  (1917)  (pungent  remarks  of  Senator  King  in 
the  debate  on  section  19  of  the  Trading  With  the  Enemy  Act). 

94.  The  definition  of  information  is  essentially  the  same  as  that  in  18  U.S.C.  794(a) 
(1970). 

95.  Subsections  793(d)  and  (e)  are  quoted  and  discussed  in  text  following  note  178 
infra. 


7180 


1973]  ESPIONAGE  STATUTES  967 

hand  it  over  to  appropriate  authorities.  No  mental  requirement,  other  than 
that  the  communication  or  retention  be  willful,  is  explicitly  made  an  element 
of  these  offenses. 

The  third  type  of  offense  is  contained  in  a  catch-all  subsection — 793(c). 
This  provision  makes  criminal  the  receipt  of  any  document  or  other  tangible 
item  if  the  recipient  knows  or  has  reason  to  believe  that  the  document  has  been 
or  will  be  taken  or  disposed  of  by  any  person  in  violation  of  any  of  the  pro- 
visions of  the  espionage  chapter  of  Title  18. 

Finally,  793(f)  covers  any  person  entrusted  with  or  lawfully  in  possession 
of  tangible  or  intangible  information  relating  to  the  national  defense  who 
either  permits  the  information  to  be  removed  from  where  it  belongs  "through 
gross  negligence"  or,  having  knowledge  that  the  information  has  been  removed 
or  delivered  to  an  unauthorized  person  in  breach  of  his  trust,  fails  to  report 
that  fact  to  his  superior.96  The  principal  problem  posed  by  this  provision  is 
self-incrimination,  and  we  shall  not  discuss  it  further. 

Section  793  raises  substantial  issues  as  to  whether  much  of  the  flow  of 
defense  information  between  executive  branch  employees  and  the  press  con- 
stitutes serious  criminal  offenses.  The  overriding  question  of  interpretation  is 
whether  newspapers,  their  reporters,  their  informants,  or  anyone  who  in- 
vestigates, accumulates,  informs  about,  or  retains  defense  information  as  a 
prelude  to  public  speech  is  covered  by  the  section.  Since  section  793  crimes 
are  not  defined  in  terms  of  the  actor's  intent  to  transfer  information  to  for- 
eigners, neither  the  communication/publication  distinction  found  in  794(a), 
nor  794(b) 's  requirement  of  an  intent  to  communicate  to  the  enemy  directly 
protect  such  persons  from  liability  under  793. 

B.     Subsections  793(a)  and  793(b) 

Subsections  793(a)  and  (b)  state: 

(a)  Whoever,  for  the  purpose  of  obtaining  information  respect- 
ing the  national  defense  with  intent  or  reason  to  believe  that  the 
information  is  to  be  used  to  the  injury  of  the  United  States,  or  to 
the  advantage  of  any  foreign  nation,  goes  upon,  enters,  flies  over, 
or  otherwise  obtains  information  concerning  any  vessel,  aircraft, 
work  of  defense,  navy  yard,  naval  station,  dockyard,  canal,  railroad, 

96.  Subsection  793(f)  provides: 

Whoever,  being  entrusted  with  or  having  lawful  possession  or  control  of 
any  document,  writing,  code  book,  signal  book,  sketch,  photograph,  photographic 
negative,  blueprint,  plan,  map,  model,  instrument,  appliance,  note,  or  informa- 
tion, relating  to  the  national  defense,  ( 1 )  through  gross  negligence  permits  the 
same  to  be  removed  from  its  proper  place  of  custody  or  delivered  to  anyone  in 
violation  of  his -trust,  or  to  be  lost,  stolen,  abstracted,  or  destroyed,  or  (2)  having 
knowledge  that  the  same  has  been  illegally  removed  from  its  proper  place  of 
custody  or  delivered  to  anyone  in  violation  of  his  trust,  or  lost,  or  stolen, 
abstracted,  or  destroyed,  and  fails  to  make  prompt  report  of  such  loss,  theft, 
abstraction,  or  destruction  to  his  superior  officer — 

Shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten  years, 
or  both. 
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arsenal,  camp,  factory,  mine,  telegraph,  telephone,  wireless,  or  signal 
station,  building,  office,  research  laboratory  or  station  or  other  place 
connected  with  the  national  defense  owned  or  constructed,  or  in 
progress  of  construction  by  the  United  States  or  under  the  control  of 
the  United  States,  or  any  of  its  officers,  departments,  or  agencies,  or 
within  the  exclusive  jurisdiction  of  the  United  States,  or  any  place 
in  which  any  vessel,  aircraft,  arms,  munitions,  or  other  materials  or 
instruments  for  use  in  time  of  war  are  being  made,  prepared,  re- 
paired, stored,  or  are  the  subject  of  research  or  development,  under 
any  contract  or  agreement  with  the  United  States,  or  any  department 
or  agency  thereof,  or  with  any  person  on  behalf  of  the  United  States, 
or  otherwise  on  behalf  of  the  United  States,  or  any  prohibited  place 
so  designated  by  the  President  by  proclamation  in  time  of  war  or  in 
case  of  national  emergency  in  which  anything  for  the  use  of  the 
Army,  Navy,  or  Air  Force  is  being  prepared  or  constructed  or  stored, 
information  as  to  which  prohibited  place  the  President  lias  determined 
would  be  prejudicial  to  the  national  defense  ;  or 

(b)  Whoever,  for  the  purpose  aforesaid,  and  with  like  intent 
or  reason  to  believe,  copies,  takes,  makes,  or  obtains,  or  attempts  to 
copy,  take,  make  or  obtain,  any  sketch,  photograph,  photographic 
negative,  blue-print,  plan,  map,  model,  instrument,  appliance,  docu- 
ment, writing,  or  note  of  anything  connected  with  the  national 
defense;  .  .  .  shall  be  fined  not  more  than  $10,000  or  imprisoned  not 
more  than  ten  years,  or  both.97 

Neither  793(a)  nor  793(b)  could  properly  be  applied  to  the  act  of 
publication  because  they  do  not  prohibit  communications  of  any  kind.98  Both 
subsections,  however,  cover  activities  which  will  in  many  instances  occur  prior 
to  publication  of  defense  information.  Although  793(b)  would  not  be  violated 
if  newsmen  received  oral  reports  concerning  classified  information,  it  never- 
theless potentially  casts  a  broad  threat  of  criminal  liability  across  any  pub- 
lication of  a  defense-related  document  or  any  published  analysis  based  on 
documentary  evidence  in  the  hands  of  the  writer.  Although  793(a) 's  coverage 
is  not  limited  to  documentary  information,  it  is  restricted  to  entering  or 
obtaining  information  while  upon  places  connected  with  the  national  defense. 

To  assess  the  impact  of  these  subsections  on  activities  preliminary  to 
public  speech,  it  is  necessary  to  understand  the  crucial  formulations  "respecting 
[or  "connected  with"]  the  national  defense,"  and  "intent  or  reason  to  believe 
that  .  .  .  information  is  to  be  used  to  the  injury  of  the  United  States,  or  to 
the  advantage  of  any  foreign  nation."  These  concepts  are  critical  not  only  in 
subsections  793(a)  and  (b),  but  throughout  the  espionage  statutes;  com- 
parable language  appears  in  subsection  794(a),  and  other  subsections  of  793 
utilize  the  same  phrases  or  derivations  thereof.  In  contrast  to  the  problems 
of  interpretation  we  encountered  in  connection  with  794(a)  and  (b),  case  law 
has  an  important  bearing  on  the  application  of  793(a)  and  (b)  to  public  speech 

97.  18  U.S.C.  §§  793(a),  (b)  (1970). 

98.  Even  if  publication  were  regarded  as  a  form  of  "copying"  under  793(b),  a 
dubious  reading  indeed,  it  would  nonetheless  not  be  undertaken  "for  the  purpose  of 
obtaining  information  respecting  the  national  defense." 
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and  related  activities.   In  addition,  the  legislative  history  offers  valuable  in- 
sights, particularly  with  respect  to  the  meaning  of  the  mens  rea  standard. 

1.  Related  to  the  National  Defense.  No  matter  how  evil  the  actor's  intent, 
subsections  793(a)  and  (b)  make  activity  criminal  only  if  the  information 
involved  or  sought  respects  the  "national  defense."  The  principal  problem  in 
construing  this  term  is  to  find  its  limits  in  an  era  when  every  facet  of  civilian 
life  may  have  an  important  bearing  on  the  nation's  military  capabilities. 
Learned  Hand  aptly  stated  the  problem  of  broad  construction: 

The  amount  of  iron  smelted,  of  steel  forged,  of  parts  fabricated;  the 
number  of  arable  acres,  their  average  yield  ;  engineering  schools, 
scientific  schools,  medical  schools,  their  staffs,  their  students,  their 
studies,  their  curriculums,  their  laboratories ;  metal  deposits ;  tech- 
nical publications  of  all  kinds :  such  non-technical  publications  as 
disclose  the  pacific  or  belligerent  temper  of  the  people,  or  their  dis- 
content with  the  government ;  every  part  in  short  of  the  national 
economy  and  everything  tending  to  disclose  the  national  mind  are 
important  in  time  of  war,  and  .  .  .  "relate  to  the  national  defense."99 

( a )  Legislative  Background.  The  problem  of  interpreting  the  phrase  did 
not  go  unnoticed  in  the  1917  debates,  and  numerous  speakers  in  both  Houses 
remarked  its  dangerous  breadth.  On  our  reading  of  the  legislative  record, 
however,  no  consensus  for  a  narrow  definition  emerged.  In  the  end,  a  majority 
of  Congressmen  was  willing  to  accept  the  breadth,  and,  depending  on  their 
political  predilections,  to  rely  either  on  prosecutorial  discretion  or  the  culpabil- 
ity requirements  to  avoid  harrassment  of  innocent  activities. 

The  term  originated  in  the  Defense  Secrets  Act  of  1911,  which  punished 
anyone  who,  "for  the  purpose  of  obtaining  information  respecting  the  national 
defense,"  enters  any  military  station,  building,  office  or  "other  place  connected 
with  the  national  defense" ;  anyone  who,  being  in  such  a  place,  "obtains,  takes, 
or  makes  .  .  .  any  document,  sketch,  ...  or  knowledge  of  anything  connected 
with  the  national  defense  to  which  he  is  not  entitled" ;  anyone  without  proper 
authority  who  receives  such  a  document  or  information  "knowing  the  same 
to  have  been  so  obtained,  taken,  or  made  .  .  ." ;  and  anyone  who,  having 
control  of  any  such  documents,  knowledge,  or  information  "willfully  and 
without  proper  authority,  communicates  or  attempts  to  communicate  the  same 
to  any  person  not  entitled  to  receive  it,  or  to  whom  the  same  ought  not,  in  the 
interest  of  the  national  defense,  be  communicated  at  that  time."100 

Briefest  attention  to  the  1911  Act  reveals  that  it  was  alternately  so  broad 
in  its  first  prohibition  that  it  reached  an  almost  unlimited  range  of  legitimate 
inquiries  about  military  affairs,  if  they  took  place  on  federal  property,  and  so 
vague  in  succeeding  sections  as  virtually  to  defy  analysis.  The  sparse  legisla- 
tive history,  however,  is  almost  completely  unenlightening.  The  five-page  report 

99.  United  States  v.  Heine,  151  F.2d  813,  815  (2d  Cir.  1945). 

100.  36  Stat.  1804  (1911).  The  1911  Act  is  quoted  in  full  at  note  25  supra. 
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of  the  House  Judiciary  Committee,  adopted  without  change  as  the  Senate 
committee  report,  contained  no  clarification  of  the  meaning  of  "information 
respecting  the  national  defense,"  "place  connected  with  national  defense," 
or  of  other  provocative  terms  such  as  "knowledge  ...  to  which  he  is  not 
entitled,"  or  "without  proper  authority."101  The  report  was  interested  only 
in  "protect [ing]  the  nation  against  spying  in  time  of  peace";102  all  the  ex- 
amples cited  to  demonstrate  a  need  for  the  statute  were  instances  in  which 
information  useful  in  wartime  was  collected  by  agents  of  foreign  governments. 
The  perfunctory  floor  debates  barely  acknowledged  the  vagueness  of  the  1911 
Act.  No  attention  was  given  to  the  meaning  of  "relating  to  the  national 
defense"  or  the  possible  application  of  the  statute  to  non-espionage  situations ; 
such  questions  as  were  raised  were  answered  by  non-sequiturs  and  irrelevan- 
cies.103  In  view  of  the  fact  that  the  1911  Act  contained  no  limiting  culpability 
standards,  it  is  surprising  that  no  attention  was  given  to  the  scope  of  docu- 
ments and  places  "connected  with  the  national  defense." 

Once  the  formulation  had  found  its  way  into  the  Statutes  at  Large,  Con- 
gress in  1917  ignored  objection  to  its  essential  vagueness,  readopted  it  and 
even  broadened  its  reach  in  the  Espionage  Act.  Section  1  (a)  of  S.  8148 
followed  the  pattern  of  the  first  clause  of  the  1911  Act,  but  it  increased  the 
number  of  places  covered,  adding  such  items  as  dockyards,  railroads,  and 
mines,  thereby  also  broadening,  by  implication,  the  reach  of  the  ejusdem 
generis  phrase  "or  other  place  connected  with  the  national  defense."104  Section 

101.  H.R.  Rep.  No.  1942,  61st  Cong.,  3d  Sess.  (1911). 

102.  Id.  at  2. 

103.  For  example,  Congressman  Bennet  asked  whether  a  tourist  would  be  liable 
under  the  statute  if  he  took  a  photograph  which  happened  to  include  a  military  installa- 
tion, adding  "we  ought  to  pass  with  some  hesitation  a  bill  which  makes  the  innocent 
act  of  a  person  a  crime."  Congressman  Hobson  replied  that  the  taking  of  such  a  photo- 
graph would  not  be  criminal  because  it  "would  not  be  giving  away  any  national  defense 
secret,"  a  near  absurdity  since  most  of  sections  of  the  1911  Act  were  directed  at  gathering 
activities  and  not  at  subsequent  dissemination.  46  Cong.  Rec.  2030  (1911).  Conclusory 
statements  of  this  kind  constituted  all  the  debate  in  the  House,  which  passed  the  bill 
without  objection.  Id.  The  Senate  was  even  more  lackadaisical,  its  debates  made  no 
mention  whatever  of  non-espionage  activities.  Id.  at  3516. 

104.  Subsection  1(a)  of  S.  8148  proposed  to  punish: 

[W]hoever,  for  the  purpose  of  obtaining  information  respecting  the  national 
defense,  to  which  he  is  not  lawfully  entitled,  approaches,  goes  upon,  or  enters, 
flies  over,  or  induces  or  aids  another  to  approach,  go  upon,  enter,  or  fly  over  any 
vessel,    aircraft,    work   of   defense,    navy   yard,    naval    station,    submarine   base, 
coaling  station,  fort,  battery,  torpedo  station,  dockyard,  canal,  railroad,  arsenal, 
camp,  factory,  mine,  telegraph,  telephone,  wireless,  or   signal   station,  building, 
office,  or  other  place  connected  with  the  national  defense,  owned  or  constructed, 
or  in  progress  of  construction  by  the  United  States,  or  under  the  control  of  the 
United  States,  or  of  any  of  its  officers  or  agents,  or  within  the  exclusive  juris- 
diction of  the  United  States,  or  any  place  in  which  any  vessel,  aircraft,  arms, 
munitions,  or  other  materials  or  instruments  for  use  in  time  of  war  are  being 
made,  prepared,  repaired,  or   stored  under  any  contract  or   agreement   with   the 
United  States,  or  with  any  person  on  behalf  of  the  United  States,  or  otherwise 
on  behalf  of  the  United  States.  .  .  . 
54  Cong.  Rec.  2820  (1917).  The  places  covered  by  S.  8148  but  not  by  the  first  clause  of 
the  1911  Act  were  aircraft,  work  of  defense,  submarine  base,  coaling  station,  dockyard, 
carial,  railroad,  mine,  telegraph,  telephone,  wireless,  and  signal  station.    Some  of  these 
items,  such  as  dockyards,  railroads,  and  mines  do  suggest  a  broadening  of  the  ejusdem 
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1  (b)  of  the  bill  went  far  beyond  the  comparable  provision  of  the  1911  Act  in 
that  its  prohibitions  were  made  applicable  to  anyone,  rather  than  only  to 
persons  in  the  places  covered  by  the  first  clause.105  The  subsequent  prohibitions 
of  section  1  were  similarly  not  limited  by  reference  back  to  the  entry  pro- 
hibition.106 

The  meaning  of  "national  defense,"  did  not  shift  throughout  the  debates 
on  the  Espionage  Act.  The  Senate  debates  on  S.  8148  took  note  of  the  vague- 
ness of  the  term.  Cummins,  for  example,  asked  whether  the  term  "information 
respecting  the  national  defense"  would  encompass  "every  national  energy 
which  makes  up  an  adequate  and  effective  national  defense?"107  He  objected 
strongly  to  the  additional  enumeration  of  places  covered  in  subsection  1(a), 
and  offered  an  amendment  to  strike  the  words  "building,  office,  or  other  place 
connected  with  the  national  defense."108 

Cummins  also  objected  to  section  6  of  S.  8148,  which  had  no  analogue  in 
the  1911  Act.  In  part,  it  empowered  the  President  to  designate  any  place  as 
within  the  prohibitions  of  subsection  1(a),  on  the  ground  that  information 
concerning  it  would  be  detrimental  to  the  national  defense  if  revealed.109  Here, 

generis  phrase  "place  connected  with  the  national  defense"  beyond  what  that  phrase 
imported  in  the  1911  Act. 

105.  Subsection  1(b)  of  S.  8148  is  quoted  in  note  165  infra. 

106.  Subsections  1(c)  and  1(d)  of  S.  8148  are  quoted  in  note  165  infra. 

107.  Cummins'  full  statement  on  the  breadth  of  the  term   "national   defense"  is  as 
follows: 

Is  it  confined  to  the  Army  and  the  Navy?  Evidently  not,  for  it  is  universally 
agreed  that  it  extends  to  all  manufactories  engaged  in  producing  arms  and 
munitions  of  war.  But  is  it  confined  to  manufactories  engaged  in  producing  the 
things  that  are  directly  used  in  war,  or  is  it  to  be  extended  to  every  national 
energy  which  makes  up  an  adequate  and  effective  national  defense? 

I  have  heard  it  applied,  and  so  have  you,  to  agriculture.  It  is  said  that  it  is 
necessary  to  make  stable,  permanent,  and  general  the  development  of  our  fields 
in  order  that  in  time  of  war  our  armies  may  be  successfully  sustained,  or  our 
citizens  adequately  fed.  I  have  heard  it  applied  to  schools,  because  it  is  alleged 
that  we  can  not  create  an  adequate  national  defense  unless  we  have  cultivated 
the  heart  and  the  mind.  I  do  not  believe  it  will  be  asserted  here  that  the  words 
"national  defense"  do  extend  to  these  things,  but  no  one  can  tell  to  what  they 
extend.  They  may  mean,  I  suppose,  anything  that  is  necessary  in  order  success- 
fully to  defend  ourselves  against  an  enemy  or  successfully  to  attack  an  enemy, 
if  attack  is  the  approved  method  of  defense  at  any  given  time.  I  should  think 
that  it  would  include  everything  from  the  mines  and  the  forests  which  ultimately 
passes  into  the  structures  or  the  arms  that  are  used  in  war,  no  matter  whether 
they  are  used  immediately  in  battle,  or  whether  they  are  used  in  general  connec- 
tion with  the  Army  or  the  Navy. 
54  Cong.  Rec.  at  3485. 

108.  Id.  at  3599.  Overman  opposed  the  amendment  however,  arguing: 

It  would  be  impossible  to  specify  these  places.  No  Senator  knows  what  are  these 
plans  or  what  specific  articles  are  in  some  buildings  that  ought  to  be  protected, 
and  we  made  it  general  to  protect  everything  connected  with  the  national  defense. 
Id.  at  3601.  The  Senate  rejected  Cummins'  amendment.  Id. 

109.  Cummins  read  the  proposed  subsection  6  of  chapter  1  which  provided: 

The  President  of  the  United  States  shall  have  power  to  designate  any  place 
other  than  those  set  forth  in  paragraph  (a)  of  section  1  hereof  as  a  prohibited 
place  for  the  purposes  of  this  chapter,  on  the  ground  that  information  with  respect 
thereto  would  be  prejudicial  to  the  national  defense;  he  shall  further  have  the 
power,  on  the  aforesaid  ground,  to  designate  any  matter,  thing,  or  information 
belonging  to  the  Government,  or  contained  in  the  records  or  files  of  any  of  the 
executive  departments,  or  of  other   Government  offices,  as   information  relating 
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Cummins  was  more  successful,  and  his  amendment  to  limit  the  President's 
power  of  designation  to  locations  "in  which  anything  for  the  use  of  the  Army 
or  Navy  is  being  prepared  or  constructed,"  was  accepted  notwithstanding 
Overman's  objections.110 

However,  the  frequent  criticisms  of  Cummins  and  others  provoked  no 
attempt  from  the  bill's  supporters  to  define  the  limits  of  the  term  "relating  to 
the  national  defense."  Instead,  supporters  argued  that  it  would  be  impossible 
to  give  a  precise  definition  that  would  adequately  protect  sensitive  information. 
The  Senate  clearly  agreed ;  attempts  to  limit  the  term  to  named  places  or  to 
specific  categories  of  information,  consistently  met  with  defeat.  Absorbing 
this  lesson,  opponents  subsequently  focused  their  energy  on  limiting  the  reach 
of  the  bill  by  adding  an  intent  standard.  S.  8148  passed  the  Senate  with  no 
real  limits  in  either  statutory  language  or  legislative  understanding  on  the 
term  "national  defense." 

As  earlier  noted,  the  64th  Congress  adjourned  before  S.  8148  could  be 
presented  for  action  in  the  House,  and  new  bills,  S.  2  and  H.R.  291,  were 
introduced  in  the  65th  Congress.  With  respect  to  "national  defense,"  the 
language  and  legislative  history  of  S.  2  paralleled  the  history  of  S.  8148. 
The  House  bill,  however,  was  different  in  structure  and  included  an  even 
broader  conception  of  national  defense.  It  contained  no  prohibition  directed 
to  entering,  and  consequently  included  no  enumeration  of  places  "connected 
with  the  national  defense."  Instead,  sections  1  and  2  contained  entirely 
non-specific  prohibitions  against  obtaining  or  communicating  documents  or 
information  "relating  to  the  national  defense."111  Furthermore,  section  4  pro- 
hibited publication  of  "any  information  relating  to  the  national  defense  that  is 

to  the  national  defense,  to  which  no  person    (other  than  officers  and  employees 
of   the    United    States   duly    authorized)    shall    be    lawfully    entitled    within    the 
meaning  of  this  chapter. 
Id.  at  3487.  Under  this  provision,  Cummins  culminated,  the  President  could  "padlock  the 
lips  of  every  man  in  America  respecting  the  national  defense."  Id.  Cummins  persuaded 
Senator  Walsh,   the  most  knowledgeable  and   influential   of   the  bill's   proponents,   that 
subsection  6  should  be  narrowed.  Id.  at  3610. 

110.  The  disagreement  between  Cummins  and  Overman  about  section  6  produced  a 
typical  exchange: 

Mr.  Overman.  .  .  .  For  fear  that  we  have  not  covered  everything,  in  order  to 
protect  the  national  defense,  in  section  6  we  give  power  to  the  President  to 
designate,  in  his  judgment,  other  places  and  stations  that  are  to  be  protected. 
That  is  the  reason  for  section  6.  Senators  do  not  know,  the  Senator  from  Iowa 
does  not  know,  of  the  places  that  ough;  to  be  protected.  If  the  time  shall  come 
when  some  places  that  ought  to  be  protected  are  not  included  in  the  section 
then  we  want  to  give  the  Executive  of  the  Government  the  power  to  designate 
other  places  which  should  be  protected  from  spies.  That  is  what  it  is  for — to 
protect  the  Government  from  spies  and  from  traitors.  I  would  hang  every  one  of 
them. 

Mr.  Cummins.     I  wish  the  Senator  from  North  Carolina  would  use  the  word 
"spy"  in  the  act  and  the  word  "traitor"  in  the  act  instead  of  in  his  speeches. 
Id.  at  3600. 

111.  Section  1  of  H.R.  291  provided: 

Whoever,  with  intent  or  knowledge,  or  reason  to  believe  that  the  information 
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or  may  be  useful  to  the  enemy."11-  Finally,  unlike  the  Senate  bills,  section  1202 
of  H.R.  291  included  a  broad  definition  of  national  defense: 

The  term  "national  defense"  as  used  herein  shall  include  any 
person,  place,  or  thing  in  anywise  having  to  do  with  the  preparation 
for  or  the  consideration  or  execution  of  any  military  or  naval  plans, 
expeditions,  orders,  supplies,  or  warfare  for  the  advantage,  defense, 
or  security  of  the  United  States  of  America.113 

There  was  no  debate  in  the  House  bearing  on  the  meaning  of  section  1202; 
most  attention  focused  on  the  controversial  general  prohibition  on  publication, 
and  discussion  of  the  predecessor  provisions  to  794  concerned  the  force  of 
the  intent  requirement.  Sections  1,  2,  and  1202  passed  the  House  without 
significant  opposition  to  the  breadth  of  the  term  "national  defense." 

In  reconciling  S.  2  and  H.R.  291,  the  conferees  made  the  Senate  bill  the 
basis  of  their  final  agreement.  Thus,  section  1  of  the  conference  bill  prohibited 
entry  into  named  places  as  well  as  those  included  in  the  general  phrase  "or 
other  place  connected  with  the  national  defense."114  Believing  that  the  broad 
enumeration  of  places  in  section  1  would  imply  a  broad  understanding  of 
national  defense,  the  conferees  eliminated  section  1202  of  the  House  bill. 
Although  the  managers  from  the  House  made  some  confusing  statements  about 
why  section  1202  was  eliminated,  we  believe  it  is  clear  that  the  conferees 
continued  to  understand  the  term  "relating  to  the  national  defense"  as  ex- 
tremely far-reaching,  and  that  section  1202  was  eliminated  as  surplusage 
rather  than  in  service  of  some  more  narrow  meaning.115 

to  be  obtained  is  to  be  used  to  the  injury  of  the  United  States,  copies,  takes, 
makes,  or  obtains,  or  attempts  to  copy,  take,  make,  or  obtain,  any  sketch,  photo- 
graph, photographic  negative,  blue  print,  plan,  model,  instrument,  appliance, 
document,  writing,  code  book,  or  signal  book,  connected  with  the  national  defense, 
or  any  copy  thereof,  or  with  like  intent  or  knowledge,  or  reason  to  believe, 
directly  or  indirectly,  gets  or  attempts  to  get  information  concerning  the  national 
defense,  shall,  upon  conviction  thereof,  be  punished  by  a  fine  of  not  more  than 
$10,000  or  bv  imprisonment  for  not  more  than  five  vears,  or  both. 

H.R.  Rep.  No.  30,  65th  Cong.,  1st  Sess.  1  (1917). 
Section  2  provided: 

Whoever,  with  intent  or  knowledge,  or  reason  to  believe  that  it  is  to  be  used 
to  the  injury  of  the  United  States,  communicates,  delivers,  transmits,  or 
attempts  to  communicate,  deliver,  or  transmit,  to  any  foreign  government,  or 
to  any  faction  or  party  or  military  or  naval  force  within  a  foreign  country, 
whether  or  not  recognized  by  the  United  States,  or  to  any  representative,  officer, 
agent,  employee,  subject,  or  citizen  thereof,  any  information,  document,  writing, 
code  book,  signal  book,  sketch,  photograph,  photographic  negative,  blue  print, 
plan,  model,  note,  instrument,  or  appliance,  relating  to  the  national  defense,  shall 
be  punished  by  a  fine  of  not  more  than  $10,000,  or  by  imprisonment  for  not  more 
than  twenty  years,  or  both:  Provided,  That  whoever  violates  this  section  in  time 
of  war  shall  be  punished  by  imprisonment  for  not  more  than  thirty  years  or  by 
death. 

Id. 

112.  H.R.  291,  65th  Cong.,  1st  Sess.  §  4  (1917). 

113.  H.R.  Rep.  No.  30,  65th  Cong.,  1st  Sess.  9  (1917). 

114.  H.R.  Rep.  No.  65,  65th  Cong.,  1st  Sess.  1  (1917). 

115.  The  House  managers  stated: 

The    several    provisions    under    this    title    in    the    conferees'    report    do    not 
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Our  reading  of  the  legislative  history  thus  offers  no  limits  on  the  range 
of  the  term  "relating  to  the  national  defense"  and  its  statutory  variations.  This 
term,  so  central  to  the  Espionage  Act's  prohibitions  was  without  principled 
limitations  in  the  minds  of  the  Congresses  which  adopted  it. 

(b)  The  Judicial  Response.  As  is  so  frequently  the  case,  the  courts  were 
left  to  grapple  with  an  amorphous  phrase,  and  not  surprisingly,  their  efforts  to 
give  content  followed  the  pattern  of  the  congressional  debates.  Unable  to  find 
satisfactory  limits  inherent  in  the  term  itself,  the  courts  invoked  the  statute's 
culpability  requirements  to  avoid  due  process  problems  of  vagueness. 

The  most  important  decision  construing  "related  to  the  national  defense" 
is  Gorin  v.  United  States,116  the  Supreme  Court's  first  and  only  confrontation 
with  the  problem.  During  the  late  1930's,  Gorin,  a  citizen  of  the  U.S.S.R.  paid 
Salich,  an  employee  of  the  San  Pedro  branch  of  the  Naval  Intelligence  Office, 
to  report  the  substance  of  counter-intelligence  reports  bearing  on  Japanese 
activities  in  the  area.  The  material  transferred  was  described  by  the  court  of 
appeals: 

The  reports  consisted  principally  of  a  relation  of  the  movements 
of  certain  Japanese  from  one  place  to  another,  and  activities  thereof, 
such  as  photography,  conferences,  and  other  matters.  A  few  reports 
dealt  with  Japanese  activities  in  Mexico,  Mexican  waters  and  Central 
America,  and  a  few  reports  concerned  alleged  communists  and  their 
activities.  None  of  the  reports  contained  any  information  regarding 
the  army,  the  navy,  any  part  thereof,  their  equipment,  munitions, 
supplies  or  aircraft  or  anything  pertaining  thereto.  One  report  named 
a  number  of  Japanese  'suspected'  of  being  interested  in  intelligence 
work.  Most  of  them,  on  their  face,  appear  innocuous,  there  being  no 
way  to  connect  them  with  other  material  which  the  Naval  Intelligence 
may  have,  so  that  the  importance  of  the  reports  does  not  appear.117 


materially  change  the  provisions  of  this  title  as  passed  by  the  House.  Section  1 
sets  out  the  places  connected  with  the  national  defense  to  which  the  prohibitions 
of  the  section  apply  while  the  similar  provision  of  the  House  bill  designates  such 
places  in  general  terms. 

Section  7  [Section  6  of  the  Act]   was  not  in  the  House  bill  but  was  taken 
from   the   Senate  amendment.   It   was  adopted   because  of  the   changes   made   in 
section  1,  and  for  the  further  reason  that  section  1202  of  the  House  bill,  which 
gave  the  words  "national  defense"  a  broad  meaning,  was  stricken  out. 
Id.  at  18-19. 

These  statements  were  asserted  by  the  defendants  in  Gorin  v.  United  States.  Ill  F.2d 
712  (9th  Cir.  1940),  to  mean  that  subsection  1(a)  of  the  1917  Act  should  be  limited  to 
the  enumerated  places,  and  that  phrase  "other  place  connected  with  the  national  defense" 
added  nothing.  The  Supreme  Court  rejected  the  argument,  presumably  because  the  Senate 
had  quite  clearly  understood  the  national  defense  language  in  subsection  1(a)  to  include 
more  than  just  the  enumerated  places.  An  amendment  had  been  offered  in  the  S.  8148 
debates  to  limit  1(a)  to  enumerated  places,  54  Cong.  Rec.  3599-3600,  but  was  rejected 
after  Senator  Overman  urged  its  defeat.  Id.  at  3601. 
Id.  at  3601. 

116.  312  U.S.  19  (1941). 

117.  Gorin  v.  United  States,  111  F.2d  712,  715-16  (9th  Cir.  1940). 


7188 


1973]  ESPIONAGE  STATUTES  975 

Convicted  of  violating  the  precursors  of  793(b),  794(a),  and  794(c)  (con- 
spiracy), Gorin  and  Salicli  argued  that  the  information  transferred  was  not 
covered  by  the  statutes.  They  contended  that  "related  to  the  national  defense," 
as  used  in  sections  793(b)  and  794(a),  must  be  read  in  conjunction  with 
section  793(a),  which  defines  "national  defense"  in  terms  of  protected  places 
and  things.  Without  that  limitation  of  national  defense  to  specified  places  and 
things,  defendants  contended,  section  793(b)  and  794(a)  were  vague  because 
everything  "relates"  to  national  defense  more  broadly  construed. 

Justice  Reed's  opinion  for  a  unanimous  Court  rejected,  as  had  the 
court  of  appeals,  both  the  proposed  construction  and  the  argument  that  without 
it  the  statutes  were  vague: 

The  sections  are  not  simple  prohibitions  against  obtaining  or  deliver- 
ing to  foreign  powers  information  which  a  jury  may  consider  relating 
to  national  defense.  If  this  were  the  language,  it  would  need  to  be 
tested  by  the  inquiry  as  to  whether  it  had  a  double  meaning  or  forced 
anyone,  at  his  peril,  to  speculate  as  to  whether  certain  actions  violated 
the  statute  .... 

But  we  find  no  uncertainty  in  this  statute  which  deprives  a 
person  of  the  ability  to  predetermine  whether  a  contemplated  action 
is  criminal  under  the  provisions  of  this  law.  The  obvious  delimiting 
words  in  the  statute  are  those  requiring  "intent  or  reason  to  believe 
that  the  information  to  be  obtained  is  to  be  used  to  the  injury  of  the 
United  States,  or  to  the  advantage  of  any  foreign  nation."  This 
requires  those  prosecuted  to  have  acted  in  bad  faith.  The  sanctions 
apply  only  when  scienter  is  established.  Where  there  is  no  occasion 
for  secrecy,  as  with  reports  relating  to  national  defense,  published 
by  authority  of  Congress  or  the  military  departments,  there  can,  of 
course  in  all  likelihood  be  no  reasonable  intent  to  give  an  advantage 
to  a  foreign  government.  Finally,  we  are  of  the  view  that  the  use  of 
the  words  "national  defense"  has  given  them,  as  here  employed,  a 
well-understood  connotation.  They  were  used  in  the  Defense  Secrets 
Act  of  191 1.  The  traditional  concept  of  war  as  a  struggle  between  na- 
tions is  not  changed  by  the  intensity  of  support  given  to  the  armed 
forces  by  civilians  or  the  extension  of  the  combat  area.  National  de- 
fense, the  Government  maintains,  is  a  "generic  concept  of  broad 
connotations,  referring  to  the  military  and  naval  establishments  and 
the  related  activities  of  national  preparedness."  We  agree  that  the 
words  "national  defense"  in  the  espionage  act  carry  that  meaning.118 

The  Court  decided  with  little  discussion  that  the  particular  reports  might  be 
deemed  related  to  national  defense.  The  issue  was  for  the  jury  to  decide,  and 
an  adequate  basis  supported  the  jury's  decision  as  the  intelligence  reports  gave: 

a  detailed  picture  of  the  counter-espionage  work  of  the  Naval  Intel- 
ligence, drawn  from  its  own  files,  they  must  be  considered  as  dealing 
with  the  activities  of  the  military  forces.  A  foreign  government  in 
possession  of  this  information  would  be  in  a  position  to  use  it  either 
for  itself,  in  following  the  movements  of  the  agents  reported  upon, 

118.  312  U.S.  at  26,  27-28. 
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or  as  a  check  upon  this  country's  efficiency  in  ferreting  out  foreign 
espionage.119 

We  agree  that  Gorin  and  Salich  were  properly  found  to  have  violated 
the  statute.  Nonetheless,  the  Court's  opinion,  which  has  set  the  ground  rules 
for  the  lower  courts,  is  confused  and  inadequate  in  its  treatment  of  three 
related  issues.  First,  to  what  extent  does  information  respecting  national 
defense,  which  encompasses  specifically  military  affairs,  also  encompass  in- 
formation bearing  on  broader  issues  such  as  over-all  national  defense  policy, 
the  state  of  civilian  defense  readiness,  economic  capacities,  and  the  like? 
Second,  is  information  defense-related  if  it  pertains  to  military  affairs  but  is 
unimportant?  Third,  does  "related  to  the  national  defense"  include  information 
which  the  Government  has  not  sought  to  keep  secret,  or  which  has  found  its 
way  into  the  public  domain  despite  such  efforts? 

On  the  first  question,  the  extent  to  which  information  may  be  defense- 
related  regardless  of  whether  it  describes  military  operations  directly,  Justice 
Reed's  opinion  is  internally  inconsistent.  The  first  mention  of  "related  to  the 
national  defense"  assumes  that  the  concept  is  a  wide-reaching  one,  but  one 
that  poses  no  constitutional  difficulties  because  "scienter"  is  required  to 
violate  the  statute.  Immediately,  thereafter,  however,  the  Court  sets  out  a 
rather  narrow  definition.  The  words  "national  defense"  have  a  "well  under- 
stood connotation"  and  the  "traditional  concept  of  war  as  a  struggle  between 
nations  is  not  changed  by  the  intensity  of  v  support  given  to  the  armed  forces 
by  civilians  or  the  extension  of  the  combat  arena."120  This  formulation  would 
at  least  exclude  industrial  production  information  and  matters  bearing  on 
civilian  morale  from  the  reach  of  "national  defense."  It  also  suggests,  however, 
that  "national  defense"  is  not  a  hopelessly  vague  term  curable  only  by  scienter 
requirements. 

The  third  mention  of  "related  to  the  national  defense"  defines  it  broadly 
once  again.  Taking  its  language  from  the  Government's  brief,  the  Court  ruled 
that  "national  defense  is  a  generic  concept  of  broad  connotations,  referring  to 
the  military  and  naval  establishments  and  the  related  activities  of  national 
preparedness."121  This  standard  seems  plainly  to  comprehend  national  capacity 
to  produce  necessary  military  goods,  a  matter  the  "well  understood  connota- 
tion" excluded.  Does  it  also  include  information  about  the  political  and 
diplomatic  establishments  which  set  the  boundaries  of  military  action?  Lower 
courts  have  properly  deemed  the  "generic  concept"  language  the  Supreme 
Court's  last  word  on  the  scope  of  national  defense.  Left  in  doubt,  however, 
is  the  breadth  of  that  standard  and  whether  national  defense  so  defined  is 

119.  Id.  at  29. 

120.  Id.  at  28.  The  observation  is  curious  because  it  is  precisely  the  intensity  of  civilian 
support  and  the  extension  of  the  combat  arena  that  made  war  truly  a  struggle  between 
nations. 

121.  Id.  (emphasis  added). 
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sufficiently  precise  to  withstand  constitutional  challenge  where  the  actor  does 
not  behave  with  intention  to  harm  the  United  States  or  to  advantage  a  foreign 
nation. 

We  shall  see  that  this  issue  becomes  important  in  two  subsequent  con- 
texts in  which  newspaper  publication  or  conduct  incidental  thereto  may  be 
thought  criminal  under  current  statutes:  the  meaning  of  the  culpability  stan- 
dard "reason  to  believe"  in  subsections  793(a)  and  (b),122  and  the  meaning  of 
"willfully"  in  subsections  793(d)  and  (e).123  Ungenerous  construction  of 
either  phrase  would  force  newspapers  and  reporters  to  speculate  at  their  peril 
as  to  just  how  "generic"  the  national  defense  concept  is.  Partly  for  this 
reason,  however,  as  we  shall  later  detail,  we  believe  that  these  culpability 
standards  should  be  read  to  exclude  from  the  reach  of  the  statutes  participation 
in  public  debate  and  conduct  incidental  thereto.  On  the  point  with  which  the 
Court  was  concerned,  however,  we  believe  the  Court's  broad  definition  was 
right.  Purposeful  assistance  of  the  agents  of  foreign  governments  may  properly 
be  regulated  broadly,  even  though  the  assistance  pertains  to  matters  at  the 
periphery  of  military  affairs.  But  recognizing  the  appropriateness  of  defining 
rather  broadly  the  materials  protected  against  transfer  in  that  context  under- 
lines how  mistaken  it  is  to  treat  the  materials  protected  against  newspaper 
disclosure  by  the  same  standard. 

The  second  problem  Gorin  treated  inadequately  is  whether  and  to  what 
extent  information  must  be  important  in  order  to  be  defense-related.  For 
example,  is  the  information  that  John  Jones  is  a  sailor  on  a  nuclear  submarine 
"related  to  the  national  defense"  because  it  clearly  pertains  to  military  matters, 
or  is  that  information  not  covered  by  the  statutes  because  it  has  no  particular 
utility  to  any  foreign  nation  that  might  acquire  it  ?  The  issue  was  raised  in 
Gorin  because  defendants  maintained  that  the  counterintelligence  hearsay 
they  had  transferred  was  of  little  significance,  which  was  undoubtedly  true. 
The  Supreme  Court  held,  however,  that  the  particular  information  might 
properly  be  found  defense-related.  Foreign  nations,  in  possession  of  it,  might 
either  follow  the  suspected  Japanese  agents  themselves,  or  else  they  could 
check  on  the  efficiency  of  the  United  States  counterespionage  effort.  The 
Court's  approach  to  the  problem  thus  assumed,  although  with  no  discussion, 
that  some  military  information  might  be  so  worthless  as  to  be  outside  the 
statute  but  it  defined  the  category  of  the  potentially  useful  information  very 
broadly- — an  approach  that  has  been  followed  subsequently  in  the  lower  courts 
as  we  shall  see.124  Indeed,  if  the  Court's  rationale  is  extended  but  slightly,  any 
defense  matter  that  is  secret  may  be  held  "defense  related"  within  the  statute, 
simply  because  its  revelation  permits  estimation  of  the  efficiency  of  the  United 


122.  See  text  accompanying  note  145  infra. 

123.  See  text  accompanying  note  292  injra. 

124.  See  text  accompanying  note  148  infra. 
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States'  secrecy  system  itself,  as  well  as  providing  foreigners  with  the  oppor- 
tunity to  judge  how  good  their  intelligence  system  was  at  guessing  the  matter 
in  question  prior  to  revelation. 

Nonetheless,  what  the  Court  did  in  Gorin  was  to  define  the  category  of 
national  defense  related  information  in  terms  of  the  statutory  culpability 
standard  "injury  to  the  United  States"  or  "advantage  to  a  foreign  nation." 
Information  that  is  not  susceptible  to  either  use  is  not  defense-related,  quite 
apart  from  the  intent  with  which  it  is  transferred.  The  point  has  special 
significance  in  two  contexts.  First,  subsections  793(d)  and  (e)  may  be  read 
to  make  transfer  or  retention  of  national  defense  information  criminal  regard- 
less of  the  actor's  intentions  or  expectations  in  regard  to  foreign  use.  Conse- 
quently, if  the  statutes  are  so  read,  it  is  important  that  their  reach  is  limited  by 
the  necessity  of  showing  that  mishandling  of  the  information  might  have 
potential  adverse  consequences.  Second,  the  Court's  treatment  of  the  issue 
requires  that  the  prosecutor  demonstrate  in  open  court  the  military  significance 
that  defense  information  may  have. 

The  latter  point  is  an  especially  troublesome  one.  The  question  is  not 
only  whether  wrongfully  motivated  transfer  of  completely  trivial  defense  in- 
formation should  be  an  offense,  but  also  the  price  that  must  be  paid  to  ad- 
judicate in  open  court  the  triviality  of  material  that  clearly  relates  to  military 
affairs.  First,  if  the  information  was  transferred  to  only  one  nation,  then 
revealing  it  in  open  court  and  describing  its  significance  subsidizes  other 
nations'  intelligence  services.  Second,  information  may  be  of  vital  significance 
if  one  knows  what  to  look  for,  but  utterly  meaningless  otherwise.  Suppose,  for 
example,  that  decoded  communications  between  ships  at  sea  are  revealed.  They 
deal  with  trivial  matters.  Should  the  Government  be  required  to  prove  in  court 
that  a  good  team  of  foreign  cryptographers  could,  if  message  logs  were  kept, 
break  the  code  in  which  all  messages  of  a  certain  type  and  date  were  sent, 
including  many  of  great  significance,  simply  by  systematically  working  through 
them  ?  People  generally  spend  less  time  and  determined  effort  on  puzzles  when 
they  are  unsure  of  whether  the  puzzle  can  be  solved.  Knowledge  that  a  solution 
exists  may,  in  fact,  be  the  single  most  important  discovery  on  the  road  to 
success. 

These  are  the  types  of  problems  underlying  the  issue  whether  as  a 
general  matter  criminal  sanctions  should  be  visited  upon  breach  of  classification 
orders,  without  regard  to  whether  information  is  properly  classified.  Requiring 
the  Government  to  prove  proper  classification  may  so  compromise  security 
that  national  defense  interests  require  subordination  of  the  interest  in  imposing 
punishment.  Our  problem,  whether  defense-relatedness  may  be  shown  without 
proof  of  susceptibility  to  advantageous  or  injurious  use,  is  a  more  refined 
aspect  of  the  same  issue. 

Although  the  problem  is  not  a  simple  one,  we  think  susceptibility  to 
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advantageous  use  should  be  a  required  element  of  defense-relatedness  under 
the  current  statutes.1-5  Congress,  except  in  the  most  narrowly  defined  espionage 
offense — transfer  of  classified  information  by  a  Government  employee  to 
foreign  governments126 — has  consistently  refused  to  make  classification  dis- 
positive of  the  criminality  of  transfer.  That  refusal  should  be  respected  in 
treating  this  problem. 

The  third,  and  in  many  ways  most  troublesome  aspect  of  the  Gorin 
opinion,  is  its  treatment  of  the  relation  between  secrecy  and  the  statutory 
standard  of  defense-relatedness.  The  issue  arose  because  Gorin  and  Salich,  in 
arguing  the  unconstitutional  breadth  of  the  national  defense  concept  claimed 
that  criminal  punishment  might  be  imposed  for  any  discussion  of  any  military 
matters  with  foreigners,  even  those  matters  which  were  plainly  known  to  the 
general  public.127  In  its  brief  the  Government  responded,  without  conceding 
the  point  formally,  that  secrecy  was  an  element  of  defense-relatedness.128  That 
approach  would  permit  characterization  of  "public"  information  as  worthless, 
and  outside  the  statute  on  the  ground  that  foreigners  could  get  it  easily  enough 
without  relying  on  the  actor's  conduct.  Rather  than  decide  whether  and  to 
what  extent  secrecy  was  necessary,  the  Court  invoked  the  culpability  provi- 
sions: 

Where  there  is  no  occasion  for  secrecy,  as  with  reports  relating  to 
national  defense,  published  by  authority  of  Congress  or  the  military 
departments,  there  can,  of  course,  in  all  likelihood  be  no  reasonable 
intent  to  give  an  advantage  to  a  foreign  government.129 

This  response  simply  avoids  the  problems.  First,  an  enormous  amount  of 
useful  information  in  no  way  tracing  back  to  official  publications  can  be 
gleaned  from  newspapers,  periodicals,130  personal  observation  and  interviews. 

125.  We  do  believe  that  well-drafted  espionage  laws  would  limit  the  prosecutor's 
duty  to  disclose  significance  in  cases  of  clandestine  transfer  of  military  information.  See 
text  accompanying  note  444  infra. 

126.  50  U.S.C.  §  783(b)  (1970).  It  is  set  out  and  discussed  in  the  text  accompanying 
note  403  infra. 

127.  In  Gorin,  defendants  claimed  that  the  information  Salech  transferred  had  been 
published  in  popular  magazines,  indicating  its  unimportance.  The  court  of  appeals  noted, 

"while   a   serious   question   might   arise   in   a   case   where   the   only    information 
divulged  was  such  as  could  be  found   in  newspapers  .   .   .   such  question  does 
not  arise  in  this  case,  because  the  article  in  the  periodical  does  not,  and  does 
not  purport  to  relate  all  information  contained  in  the  reports  in  question." 
Ill  F.2dat722. 

128.  The  Government's  brief  argued: 

In  a  broad  sense,  it  protects  military  information  which  is  secret  or  confidential. 
Its  secret  nature  may  arise  from  the  fact  that  it  is  held  confidential  by  the 
Government,  or  from  the  fact  that  through  independent  investigations  the  of- 
fender has  secretly  accumulated  data  which  has  a  military  importance  such  that 
it  should  not  be  placed  at  the  disposal  of  a  foreign  nation.  The  Act,  then,  quite 
plainly  is  directed  at  espionage,  not  at  innocence. 
Brief  for  the  United  States  at  60,  Gorin  v.  United  States,  312  U.S.  19  (1941). 

129.  312  U.S.  at  28. 

130.  Indeed  the  considerable  sums  the  United  States  government  spends  on  sys- 
tematic monitoring  of  foreign  news  are  otherwise  inexplicable.  Cf.  A.  Dulles,  The 
Craft  of  Intelligence  240  ( 1963) : 


7193 


980  COLUMBIA  LAW  REVIEW  [Vol.  73:929 

Moreover,  like  most  puzzles,  several  small  clues  may  permit  piecing  together 
the  entire  story.  Whether  the  current  espionage  statutes  are  properly  read 
to  make  criminal  the  assembling  and  transmittal  of  such  information  is  a  hard 
question,  which  we  shall  postpone  for  the  moment.  The  problem  is  that  the 
Court  gave  no  guidance  to  its  resolution.  Surely,  whether  the  actor  has  an 
intent  to  benefit  foreign  nations  does  not  turn  on  the  secrecy  of  the  informa- 
tion transferred.  For  example,  a  foreign  military  attache  who  dutifully  mails 
home  a  readily  available  copy  of  our  military  appropriations  bill  does  so 
because  he  rightfully  believes  that  his  country  will  benefit  thereby.  The  ques- 
tion is  not  with  his  intent.  If  his  conduct  is  not  criminal  it  is  because  the 
information  is  not  defense-related,  or  because  the  statutory-word  "advantage" 
does  not  comprehend  any  and  all  benefits  accruing  to  foreign  governments 
from  receipt  of  defense-related  information. 

These  three  issues  have  received  little  focused  attention  in  the  lower 
courts.  For  the  most  part,  the  decided  cases  have  involved  military  information 
in  the  most  direct  sense.131  Thus,  in  only  two  reported  cases  has  prosecution 
been  grounded  upon  systematic  collection  of  non-secret  information. 

In  Gros  v.  United  States132  defendant  Frances  Gros  was  convicted  of 
conspiracy  with  her  husband  and  another  to  violate  subsections  794(a)  and 
(b).  The  evidence  was  clear  that  she  had  helped  her  husband  to  send  informa- 
tion to  his  uncle,  a  lieutenant  colonel  in  the  German  army.  Furthermore,  she 
confessed  to  agents  of  the  F.B.I,  that  she  realized  she  had  engaged  in  espionage 
activities.  However,  insofar  as  can  be  determined  from  the  court  of  appeals 
opinion,  the  transmitted  information  had  been  culled  from  newspapers  and 
personal  observations  of  matters  in  plain  view.  When  the  defendant's  room 
was  searched,  "many  newspaper  clippings  were  found  there  containing  in- 
formation of  value  to  the  German  Army."  One  letter 

contained  information  of  value  to   Germany   relating  to   increased 
armament  and  plane  manufacture  and  its  effect  on  prices  of  food  and 

[WJhen  he  was  Director  of  CIA  Bedell  Smith  was  so  disturbed  by  the  situation 
that  he  decided  to  make  a  test.  In  1951  he  enlisted  the  services  of  a  group  of  able 
and  qualified  academicians  from  one  of  our  large  universities  for  some  summer 
work.  To  save  their  time  he  furnished  them  publications,  news  articles,  hearings 
of  the  Congress,  government  releases,  monographs,  speeches,  all  available  to 
anyone  for  the  asking.  He  then  commissioned  them  to  determine  what  kind  of  an 
estimate  of  U.S.  military  capabilities  the  Soviets  could  put  together  from  these 
unclassified  sources.  Their  conclusions  indicated  that  in  a  few  weeks  of  work  by 
a  task  force  on  this  open  literature  our  opponents  could  acquire  important  insight 
into  many  sectors  of  our  national  defense.  In  fact,  when  the  findings  of  the 
university  analysts  were  circulated  to  President  Truman  and  to  other  policy- 
makers at  the  highest  level,  they  were  deemed  to  be  so  accurate  that  the  extra 
copies  were  ordered  destroyed  and  the  few  copies  that  were  retained  were  given  a 
high  classification. 

131.  See,  e.g..  Slack  v.  United  States',  203  F.2d  152  (6th  Cir.),  cert,  denied,  396  U.S. 
888  (1953)  (explosive  compound  transferred);  United  States  v.  Rosenberg,  195  F.2d 
583  (2d  Cir.),  cert,  denied,  394  U.S.  838  (1952);  United  States  v.  Grote,  140  F.2d  413 
(2d  Cir.  1944)  (airplane  de-icers). 

132.  138  F.2d  261  (9th  Cir.  1943).  The  provisions  were  then  codified  at  50  U.S.C. 
§32. 
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other  civilian  needs ;  the  supply  of  silk,  wool  and  aluminium ;  the  low 
output  in  planes  due  to  the  lack  of  organization ;  the  calling  of  the 
men  for  army  training  and  the  likelihood  that  America  soon  would 
be  in  the  war.133 

Without  discussion  of  whether  such  information  related  to  the  national 
defense,  or  indication  that  the  conspiracy  embraced  broader  objectives  than 
transmission  of  this  data,  the  Ninth  Circuit  held  that  a  violation  of  the  statute 
had  been  established  and  affirmed  the  conviction.  Subsequently,  the  court 
reversed  itself  on  rehearing,  but  on  a  narrow  ground  relating  to  conspiracy 
law.134 

The  question  whether  information  culled  from  periodicals  and  observation 
"relates  to  the  national  defense"  was  fully  explored  by  Learned  Hand  in 
United  States  v.  Heine}35  His  opinion  ranks  second  in  importance  only  to 
Gorin.  As  in  Gros,  the  defendant's  purpose  was  unquestionably  to  benefit 
Germany.  Born  in  Germany,  but  a  naturalized  United  States  citizen,  Heine 
shortly  prior  to  United  States  entry  into  World  War  II  compiled  extensive 
reports  on  the  United  States  aviation  industry  which  he  mailed  to  addresses  in 
New  York  and  Lima,  Peru,  for  forwarding  to  Germany.  The  evidence  justified 
the  inference  that  he  adopted  this  mailing  procedure  to  avoid  detection.  The 
court  described  the  information  which  Heine  collected  and  transferred: 

The  information  which  Heine  collected  was  from  various 
sources:  ordinary  magazines,  books  and  newspapers;  technical  cata- 
logues, handbooks  and  journals ;  correspondence  with  airplane  manu- 
facturers ;  consultation  with  one,  Aldrich,  who  was  already  familiar 
with  the  industry ;  talks  with  one  or  two  employees  in  airplane 
factories ;  exhibits,  and  talks  with  attendants,  at  the  World's  Fair  in 
New  York  in  the  summer  of  1940.  This  material  he  condensed  and 
arranged  in  his  reports,  so  as  to  disclose  in  compressed  form  the 
kinds  and  numbers  of  the  planes — military  and  commercial — which 
were  being  produced  and  which  it  was  proposed  to  produce ;  the 
location  and  capacity  of  the  factories ;  the  number  of  their  employees ; 
and  everything  else,  of  which  he  could  get  hold,  that  would  con- 
tribute to  as  full  a  conspectus  as  possible  of  the  airplane  industry. 
All  of  this  information  came  from  sources  that  were  lawfully  accessi- 
ble to  anyone  who  was  willing  to  take  the  pains  to  find,  sift  and 
collate  it ;  no  public  authorities,  naval,  military  or  other,  had  ordered, 
or  indeed  suggested,  that  the  manufacturers  of  airplanes — -even  in- 
cluding those  made  for  the  services — should  withhold  any  facts  which 
they  were  personally  willing  to  give  out.136 

Writing  for  the  Second  Circuit,  Judge  Hand  held  that  such  activities  were 
not  covered  by  the  statute.  To  give  the  phrase  "related  to  the  national  defense" 
its  full  breadth,  he  argued,  would  bring  within  the  statute  a  railway  map  sent 

133.  Id. 

134.  Id.  at  163. 

135.  151  F.2d  813  (2d  Cir.  1945),  cert,  denied,  328  U.S.  833  (1946). 

136.  Id.  at  815. 
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to  a  subject  of  Britain  or  a  citizen  of  France.  The  statute  specifies  only  that  the 
recipient  be  foreign  and  does  not  distinguish  between  friends  or  foes.  In 
limiting  the  statute,  Judge  Hand  took  as  his  starting  point  the  language  in 
Gorin  that  indicated  that  it  would  not  be  criminal  to  transmit  information 
that  the  military  had  made  public : 

As  declared  in  Gorin  v.  United  States  .  .  .  and  as  the  judge 
himself  charged,  it  is  obviously  lawful  to  transmit  any  information 
about  weapons  and  munitions  of  war  which  the  services  had  them- 
selves made  public  ;  and  if  that  be  true,  we  can  see  no  warrant  for  mak- 
ing a  distinction  between  such  information,  and  information  which  the 
services  have  never  thought  it  necessary  to  withhold  at  all.  There  can, 
for  example,  be  no  rational  difference  between  information  about  a 
factory  which  is  turning  out  bombers,  and  to  which  the  army  allows 
access  to  all  comers,  and  information  about  the  same  bombers,  con- 
tained in  an  official  report,  or  procured  by  a  magazine  through 
interviews  with  officers.  The  services  must  be  trusted  to  determine 
what  information  may  be  broadcast  without  prejudice  to  the 
"national  defense,"  and  their  consent  to  its  dissemination  is  as  much 
evidenced  by  what  they  do  not  seek  to  suppress,  as  by  what  they 
utter.  Certainly  it  cannot  be  unlawful  to  spread  such  information  within 
the  United  States ;  and,  if  so,  it  would  be  to  the  last  degree  fatuous 
to  forbid  its  transmission  to  the  citizens  of  a  friendly  foreign  power.137 

Judge  Hand's  effort  to  limit  Gorin  is,  on  the  narrow  facts  decided,  a 
satisfactory  construction  of  the  statute.  As  in  Gorin  itself,  however,  the 
rationale  is  unsatisfactory.  The  criminality  of  transmitting  information  to 
foreigners  cannot  be  made  to  depend  on  whether  "spreading"  the  same  in- 
formation within  the  United  States  is  a  crime.  No  matter  how  sensitive 
information  may  be,  its  well-meaning  publication  is  not  criminal,  we  believe, 
except  under  narrow  statutes  like  sections  797  and  798.  We  have  shown  that 
section  794  does  not  make  such  conduct  criminal ;  and,  as  we  shall  argue, 
neither  does  action  793.  Consequently,  if  we  are  correct,  to  accept  Judge 
Hand's  premise  is  to  gut  the  espionage  statutes  of  any  content  whatever,  even 
as  to  clandestine  espionage. 

But  the  validity  of  the  Heine  approach  does  not  depend  on  that  premise, 
for  the  court  held  only  that  revelation  to  foreigners  of  matters  not  kept 
secret  by  the  Government  is  no  offense.  The  greater  difficulty  lies  in  the 
ambiguities  of  the  concept  of  "secrets,"  a  point  Judge  Hand  recognized.138 
Essentially,  the  Heine  opinion  shifts  the  emphasis  that  Gorin  gave  to  the 
secrecy  problem.  Gorin  did  not  say  that  it  was  lawful  to  transmit  published 
materials  because  once  in  the  public  domain  information  is  no  longer  related 
to  the  national  defense.  Instead,  the  Supreme  Court  looked  to  the  scienter 
requirement  and  supposed  that  in  such  circumstances  there  can  "in  all  likeli- 
hood be  no  reasonable  intent  to  give  an  advantage  to  a  foreign  government."139 

137.  Id.  at  816. 

138.  Id.  ("'secrets'  is  an  equivocal  word  whose  definition  might  prove  treacherous.") 

139.  312  U.S.  at  28. 
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While  this  assertion  is  valid  for  the  casual  mailer  of  railway  maps  whom  Judge 
Hand  mentioned,  it  is  false  for  people  like  Heine  and  Mrs.  Gros  unless 
"advantage"  is  given  some  special  meaning.  The  compilation  of  published 
reports,  interviews,  and  personal  observations  in  their  cases  was  obviously 
undertaken  with  the  purpose  of  benefiting  a  foreign  nation.  Consequently, 
in  his  treatment  of  the  secrecy  issue,  Judge  Hand  revised  the  Gorin  approach 
by  removing  some  "public"  defense  information  from  the  reach  of  the  statute 
regardless  of  the  actor's  intent.  Given  the  reach  of  section  794(a),  making 
criminal  communication  to  any  foreign  nation  of  any  defense  information, 
assembled  or  not,  that  result  is  sound.140 

The  hard  problem  is  what  information  is  "secret"  for  purposes  of  the 
rule.  Where  Gorin  avoided  the  questions  by  adverting  only  to  information 
published  by  the  services,  Heine  treated  information  not  suppressed  by  the 
services  as  equivalent  to  information  published  by  them.  The  transformation 
is  important,  but  the  result  is  hard  to  apply.  What  facts  evidence  the  Govern- 
ment's lack  of  desire  to  suppress  ?  In  Heine,  the  question  was  easily  answered 
because  the  Government  had  apparently  made  no  effort  whatever  to  maintain 
secrecy.  More  often  the  problem  is  one  of  exceptional  difficulty.  The  Govern- 
ment's readiness  to  publish  information  may  well  reflect  its  willingness  to 
have  it  become  known ;  but  its  failure,  and  just  as  often,  inability  to  sup- 
press information  may  say  nothing  about  its  defense  significance. 

Three  different  problems  complicate  the  outright  rejection  of  the  "related 
to  the  national  defense"  standard  as  applied  to  such  information.  It  is 
impossible  to  bar  all  public  awareness  of,  and  perhaps  newspaper  reports 
concerning,  matters  of  high  sensitivity  that  are  in  plain  view.  Nevertheless, 
the  fact  that  citizen  comment  on  the  domestic  deployment  of  troops  or  the 
sailing  of  convoys  cannot  be  suppressed  should  not  remove  such  information 
from  the  reach  of  the  statute  simply  because  many  people  have  learned  it. 
Second,  there  are  some  matters  that  are  widely  known  but  nonetheless  officially 
secret  because  of  special  problems  of  Government  attribution.  To  say  that 
widespread  awareness  of  a  particular  fact  undercuts  the  defense-relatedness 
of  official  documents  confirming  it  disregards  important  diplomatic  realities. 
Third,  information  about  matters  the  services  would  surely  like  to  keep  secret, 

140.  The  present  espionage  legislation  does  not  provide  an  adequate  basis  for  dis- 
tinguishing the  person  who  provides  a  foreigner  with  readily  available  information  per- 
taining to  military  affairs,  from  the  person  who  does  research  work  albeit  in  published 
sources  to  assemble  the  best  possible  picture  of  some  aspect  of  United  States  military 
capacity.  Heine  makes  innocent  the  conduct  of  both. 

If  the  problem  is  treated  anew,  however,  we  see  no  reason  why  Heine's  systematic 
compilation  of  defense  information  for  the  benefit  of  foreigners  ought  not  be  made 
criminal.  It  is  not  self-evident  that  foreigners  can  do  the  job  of  assembly  as  well  or  as 
cheaply  at  home,  and  we  see  little  danger  to  first  amendment  interests  in  prohibiting  such 
conduct.  This  approach  was  taken  by  the  National  Commission  on  Reform  of  Federal 
Criminal  Laws.  It  proposed  to  make  criminal  the  person  who  "reveals"  national  security 
information,  a  phrase  which  encourages  distinction  between  assembly  and  analysis  and 
simple  transmittal.  See  Final  Repqrt  of  the  National  Commission  on  Reform  of 
Federal  Criminal  Law,  Proposed  New  Federal  Criminal  Code,  §  1112. 
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and  do  attempt  to  keep  secret,  may  be  pieced  together  from  the  secondary 
sources,  such  as  their  budgets  or  subcontractors,  that  the  services  must  release. 
The  Heine  rationale,  because  of  the  peculiar  facts,  faced  up  to  none  of  these 
problems  of  determining  when  some  matter  is  to  be  regarded  as  in  the  public 
domain  and  therefore  beyond  the  scope  of  the  "relating  to  the  national  defense 
formulation." 

Since  Heine,  these  issues  have  arisen  only  in  the  context  of  the  significance 
to  be  accorded  classification  where  clandestine  espionage  was  prosecuted. 
What  relevance  does  classification  have  to  the  basic  problem  of  whether  data 
inferentially  "relate  to  the  national  defense"?  Is  the  Heine  "seek  to  suppress" 
standard  met  if  the  particular  information  is  properly  classified,  even  though 
it  is  also  in  the  public  domain?  The  few  scattered  dicta  in  espionage  cases 
provide  no  adequate  guidance.141 

A  slightly  different  issue  is  what  bearing  classification  has  on  defense- 
relatedness  even  assuming  that  information  is  in  fact  secret.  Insofar  as  the 
Gorin  opinion  makes  defense-relatedness  a  jury  question,  it  follows,  as  the 
courts  have  held,  that  classification  is  not  dispositive  of  whether  information 
relates  to  the  national  defense.  Unsettled,  however,  is  whether  and  to  what 
extent  classification  should  be  treated  as  probative  evidence  of  defense-related- 
ness. Although  the  cases  uniformly  allow  the  fact  of  classification  to  go  before 
the  jury,  two  different  rationales  have  been  used.  In  Gorin,  the  court  of 
appeals  rejected  defendants'  claim  that  they  had  been  prejudiced  by  the  testi- 
mony of  Salich's  superior  that  he  had  instructed  Salich  not  to  divulge  any 
information  to  Gorin.  Noting  that  the  trial  judge  had  cautioned  the  jury  that 
this  testimony  was  not  to  be  taken  as  a  statement  of  law,  the  court  found  no 
error  in  its  admission  because  the  testimony  was  probative  on  the  issue  of 
whether  defendant  had  "reason  to  believe"  that  the  information  was  prejudicial 
to  the  United  States  or  advantageous  to  a  foreign  nation.142  This  reasoning 

141.  Espionage  charges  are  typically  brought  under  conspiracy  indictments.  On  sev- 
eral occasions  defendant's  efforts  to  invoke  Heine  has  been  defeated  by  showing  that  some 
aspect  of  the  information  transferred  was  secret.  See,  e.g.,  Slack  v.  United  States,  203 
F.2d  152  (6th  Cir.),  cert,  denied,  346  U.S.  888  (1953)  (formula  for  explosive  compound 
RDX  may  have  been  known  but  facts  of  its  manufacture  at  a  particular  plant  was  not)  ; 
United  States  v.  Rosenberg,  108  F.  Supp.  798,  807-808  (S.D.N.Y.)  aff'd,  200  F.2d  666 
(2d.  Cir.  1952),  cert,  denied,  345  U.S.  965  (1953)  (theory  of  atomic  energy  in  the 
explosives  field  may  have  been  known,  but  no  evidence  that  practicability  and  feasibility 
of  applying  theory  was  known).  United  States  v.  Soblen,  301  F.2d  236,  239  (2d  Cir.), 
cert,  denied,  370  U.S.  944  (1962)  ("The  fact  that  the  source  of  the  information  [bearing 
on  organization  of  O.S.S.]  was  classified  as  secret  distinguishes  this  case  from  United 
States  v.  Heine").  Cf.  Gorin  v.  United  States,  312  U.S.  19  (1941). 

These  cases  do  not  treat  the  problem  whether  continued  classification  in  the  face  of 
public  knowledge  permits  invocation  of  the  Heine  rule.  In  United  States  v.  Rosenberg, 
195  F.2d  583,  591  (2d  Cir.),  cert,  denied,  344  U.S.  838  (1952),  Judge  Frank  characterized 
Heine  as  applying  to  "information  which  our  armed  forces  had  consented  to  have  made 
public."  But  compare  Judge  Ryan's  approach  in  a  different  phase  of  the  same  litigation, 
where  the  opportunity  to  show  the  absurdity  of  continuing  a  policy  of  non-consent  was 
assumed.  108  F.  Supp.  798,  808  (S.D.N.Y.),  aff'd  200  F.2d  666  (2d  Cir.  1952).  cert. 
denied.  US  U.S.  965  (1953). 

142.  Ill  F.2d  at  721.  The  rationale  was  followed  in  United  States  v.  Drummond, 
354  F.2d  132,  152  (2d  Cir.  1965),  cert,  denied,  384  U.S.  1013   (1966). 


7198 


1973]  ESPIONAGE  STATUTES  985 

survived  without  mention  the  Supreme  Court's  review.  The  second  rationale 
for  admission  was  advanced  in  United  States  v.  Soblen,i43  where  the  defen- 
dants were  charged  with  providing  Russian  agents  with  classified  information 
about  the  O.S.S.  The  trial  judge  charged  the  jury  that  classification  was 
probative  as  to  defense-relatedness: 

Whether  or  not  the  information  and  documents  allegedly  sought  to 
be  obtained  and  transmitted  by  the  defendant  and  his  alleged  co- 
conspirators concerned,  regarded  or  was  connected  with  the  national 
defense  is  a  question  of  fact  solely  for  the  determination  of  you, 
the  jury,  taking  into  consideration  all  the  circumstances  of  the  alleged 
crime  and  considering  the  alleged  source,  origin,  character  and  utility 
of  the  information  and  document  .  .  .  You  may  also  consider  the 
testimony  that  the  names  of  certain  personnel  and  their  functions 
within   O.S.S.   were  classified   information.144 

Both  approaches  are  flawed.  The  Gorin  rule,  admitting  classification  as  pro- 
bative on  the  issue  of  culpability,  ignores  the  extraneous  impact  on  jury  deter- 
mination of  defense-relatedness,  an  impact  not  likely  to  be  mitigated  merely  by 
general  instructions  to  disregard.  Furthermore,  if  Heine  is  good  law,  an  effort 
to  preserve  secrecy  is  a  necessary  element  of  the  Government's  case  and  is  sure 
to  come  out  anyway.  Consequently,  as  in  Soblen,  the  problem  of  classification 
should  be  directly  faced.  The  failure  in  that  and  similar  cases  is  that  courts 
have  not  instructed  the  jury  on  the  complexity  of  classification  and  its  frequent 
use  by  Government  agencies  to  protect  interests  other  than  national  defense 
even  as  broadly  understood  by  the  Congress.  The  classification  system  is  the 
principal  mechanism  of  executive  information  control.  To  be  sure,  the  Execu- 
tive Orders  that  authorize  classification  make  "national  defense"  the  basis  upon 
classification  is  to  be  imposed,  but  it  is  fruitless  to  think  that  the  variety  of 
concerns  which  animate  executive  secrecy  can  be  lumped  properly  under 
"national  defense,"  even  granted  that  Congress  saw  no  sure  limit  to  the  phrase. 
For  example,  we  doubt  that  the  drafters  of  the  Espionage  Act  envisaged  that 
enhancement  of  foreign  relations  by  protecting  foreign  confidences  not 
directly  linked  to  military  affairs  "related  to  the  national  defense." 

In  our  view,  the  best  way  to  treat  the  problem  under  current  law  is  to 
permit  classification  to  be  used  for  purposes  of  showing  Government  intent 
to  maintain  secrecy,  but  to  instruct  specially  that  the  Government  can  and  does 
maintain  secrecy  as  to  a  substantial  number  of  matters  which  have  no  "relation 
to  national  defense"  even  within  the  broad  meaning  Congress  gave  that  phrase 
in  1917.  That  solution  is  by  no  means  a  happy  cure  to  all  the  problems,  but 
it  does  at  least  reduce  somewhat  the  prospect  of  the  jury's  being  overly  in- 
fluenced by  official  designation  of  secrecy. 

143.  301  F.2d  236  (2d  Cir.)  ,  cert,  denied,  370  U.S.  944  (1962). 

144.  Id.  at  239  n.2.  In  Dubin  v.  United  States,  363  F.2d  938  (Ct.  CI.  1966),  cert, 
denied,  386  U.S.  956  (1967),  the  court  made  use  of  classification  in  deciding  that  radar 
systems  mistakenly  sold  as  surplus  property  were  "related  to  the  national  defense"  and 
had  to  be  returned  to  the  government. 
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In  conclusion,  the  meaning  of  the  phrase  "national  defense,"  after  some 
sixty  years  in  the  statute  books,  is  not  much  clearer  now  than  it  was  on  the 
date  of  its  passage.  Judicial  gloss  has  not  cabined  its  tendency  to  encompass 
nearly  all  facets  of  policy-making  related  to  potential  use  of  armed  forces. 
Paradoxically,  the  limitation  attempted  by  Judge  Hand  in  the  Heine  case  may 
augment  the  problem  by  making  secrecy  the  litmus  of  defense-relatedness  and 
thus  put  government  classification  at  the  fore,  despite  the  multiplicity  of  pur- 
poses which  secrecy  in  fact  serves.  The  expansive  reach  of  the  term  leaves 
all-important  whether  Gorin  was  correct  in  regarding  the  statute's  culpability 
formulation  as  adequate  to  fend  off  the  dangers  of  overbreadth. 

2.  Intent  or  Reason  to  Believe  That  it  is  to  be  Used  to  the  Injury  of  the 
United  States  or  to  the  Advantage  of  a  Foreign  Nation.  Sections  793(a)  and 
(b)  employ  a  complicated  culpability  standard.  First,  the  entering,  copying,  or 
obtaining  must  be  done  with  the  purpose  of  obtaining  information  respecting 
the  national  defense.  The  mental  state  so  defined  is  ambiguous  only  because 
of  the  vagueness  of  the  term  "national  defense."  Second,  the  conduct  must  be 
done  "with  intent  or  reason  to  believe  that  [the  defense-related  item  obtained] 
is  to  be  used  to  the  injury  of  the  United  States,  or  to  the  advantage  of  any 
foreign  nation."  As  we  have  seen,  this  formulation  is  substantially  identical 
to  the  standard  used  in  section  794(a).145 

The  statutes  do  not  provide  definitions  of  the  key  terms  "intent,"  "reason 
to  believe,"  "injury"  and  "advantage."  In  this  respect,  the  espionage  laws 
share  the  characteristic  ills  of  federal  criminal  law  that  result  from  the  use  of 
undefined  and  exceedingly  complex  culpability  standards  to  demarcate  the 
boundaries  of  federal  offenses.146  Moreover,  these  espionage  provisions  have 
generated  little  case  law  limiting  their  literal  reach.  That  prosecutions  have 
been  directed  at  clandestine  transfer  of  information  to  foreign  agents  has  led 
courts  to  construe  the  culpability  terms  rather  broadly.  Because  the  courts 
have  not  had  to  confront  the  culpability  issues  in  the  context  of  public  speech, 
current  judicial  constructions  tend  to  aggravate  the  problems  of  plain  meaning 
constructions. 

Sections  793(a)  and  (b)  define  offenses  of  acquisitive  conduct,  not 
communication  of  any  sort.  Nonetheless,  except  in  the  oddest  sort  of  situa- 
tion,147 to  satisfy  the  statutes'  culpability  formulations  the  conduct  must  be 
done  with  the  intention  to  reveal  subsequently  the  information  to  someone  else. 

145.  In  subsections  793(a)  and  (b)  the  prohibited  purpose  is  obtaining  information 
"respecting"  the  national  defense,  with  intent  or  reason  to  believe  it  is  to  be  used  to  ad- 
vantage "any"  foreign  nation.  Subsection  794(a)  prohibits  transfer  of  information  "relat- 
ing" to  the  national  defense,  with  intent  or  reason  to  believe  it  is  to  be  used  to  advantage 
"a"  foreign  nation.  No  explanation  for  the  differences  appear  and  we  doubt  that  they 
were  noticed. 

146.  Sec,  e.g.,  I  National  Commission  on  Reform  of  Federal  Criminal  Laws, 
Working  Papers  119-20  (1970). 

147.  The  free-lance  saboteur  would  be  the  most  likely  candidate  for  violating  these 
statutes  without  contemplating  any  revelation  of  information  he  had  obtained. 
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If  the  actor  intends  only  to  use  the  information  to  contemplate  America's 
defense  posture,  he  does  not  run  afoul  of  these  two  laws.  Mere  satisfaction  of 
individual  curiosity  could  not  possibly  injure  or  advantage  nations.  In  most 
instances,  however,  people  who  make  efforts  to  obtain  defense-related  informa- 
tion, whether  journalists  or  spies,  do  so  because  they  envision  the  possibility 
of  communicating  it  to  others.  When  the  actor  expects  to  tell  others,  the  statute 
purports  to  make  the  acquisition  criminal-depending  upon  whether  the  in- 
tended or  predictable  consequences  of  revelation  are  that  the  information  will 
be  used  to  injure  the  United  States  or  to  advantage  any  foreign  nation.  By 
establishing  predictable  consequences  as  the  test  of  criminality,  however,  these 
statutes  ignore,  on  their  face,  the  questions  which  so  concerned  Congress  in 
rejecting  direct  publication  controls  in  section  794:  to  whom  and  for  what 
reason  is  the  revelation  made. 

(a)  The  Problems  of  Plain  Meaning.  Sections  793(a)  and  (b)  pro- 
scribe certain  conduct  (gathering,  obtaining)  when  done  with  a  certain  state 
of  mind  (intent  or  reason  to  believe)  with  respect  to  the  consequences  which 
will  ensue  upon  use  of  the  information  (injury  to  the  United  States  or  advan- 
tage to  foreign  nation).  We  shall  start  our  analysis  of  the  culpability  formula- 
tion by  consideration  of  the  injury  and  advantage  provision. 

(i)  Injury  or  Advantage.  Only  the  "advantage"  aspect  of  the  standard 
has  received  judicial  elucidation.  Although  the  courts  have  not  devoted  great 
attention  to  the  term,  plainly  they  have  chosen  to  regard  it  as  generally 
synonymous  with  "helpful."  Thus,  the  requisite  "advantage"  may  be  inferred 
when  foreign  agents  learn  of  a  particular  plant's  manufacturing  an  explosive 
compound,148  or  of  functions  performed  by  various  O.S.S.  officials.14*  The 
practical  consequence  of  this  broad  reading,  however,  is  that  if  secret  informa- 
tion relating  to  the  "national  defense"  is  transferred,  reason  to  believe  that 
advantage  will  result  follows  automatically.  Other  nations  like  to  know  what 
is  going  on  and  regard  themselves  as  benefited  by  whatever  information  they 
can  obtain. 

Possibly  courts  and  prosecutors  have  chosen  to  focus  on  defendants' 
intention  or  reason  to  believe  advantage  will  result,  rather  than  injury,  because 
defendants  might  assert  more  plausibly  that  they  did  not  intend  injury.  If 
"injury"  is  determined  with  reference  to  the  actor's  subjective  perceptions, 
defenses  are  plausible  in  three  common  espionage  situations:  where  trivial 
information  is  sold,  as  in  Gorin;  where  the  loyal  citizen,  threatened  by  black- 
mail, selects  the  information  to  be  conveyed  to  negate  the  possibility  of  serious 
harm  ;150  and  where  a  person  believes  that  the  United  States  would  benefit 

148.  Slack  v.  United  States,  203  F.2d   152   (6th   Cir.),  cert,  denied,  346  U.S.  888 
(1953). 

149.  United  States  v.  Soblen,  301    F.2d  236   (2d  Cir.),  cert,  denied,  370  U.S.  944 
(1962). 

150.  See  United  States  v.  Scarbeck,  317  F.2d  546    (D.C.  Cir.   1962),  cert,  denied, 
374  U.S.  856  (1963),  a  prosecution  of  a  public  servant  brought  under  50  U.S.C.  §  783. 
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from  a  different  political  system  and  acts  to  bring  it  about  by  assisting  a  foreign 
nation  dedicated  to  the  same  ideology.151  Such  defenses,  regardless  of  their 
potential  success,  are  far  harder  to  assert  if  "advantage"  is  read  to  mean 
"help"  and  the  prosecution  need  not  show  that  advantaging  foreigners  means 
hurting  us.  The  defendant  will  seldom  be  able  to  prove  that  he  had  no  reason 
to  believe  that  the  transmitted  information  would  help  the  intended  recipient. 
It  is  precisely  this  reading  of  the  statute  that  the  courts  have  adopted ;  the 
"injury"  provision  and  the  "advantage"  provision  are  read  as  alternate 
grounds  of  culpability.  Thus,  in  Gorin  the  Court  specifically  held  that  injury 
to  the  United  States  was  irrelevant ;  benefit  to  the  Soviets  sufficed.152  Yet, 
this  broad  and  disjunctive  interpretation  of  advantage  reduces  the  "injury" 
standard  to  surplusage  because  it  is  improbable  for  the  United  States  to  be 
injured  except  by  conduct  which  also  advantages  some  foreign  nation.153  The 
harm  occurs  because  of  a  change  in  the  relative  strength  of  the  United  States ; 
if  the  United  States'  side  of  the  balance  goes  down,  then  the  other  side  neces- 
sarily goes  up.154  This  reading  of  advantage  is  curious  not  only  in  terms  of 
the  usual  rule  of  statutory  construction  that  surplusage  is  not  lightly  to  be 
inferred,  but  also  because  both  the  Senate  and  the  House  primarily  intended 
to  make  criminal  the  conduct  of  those  who  gathered  information  with  the 
purpose  that  it  be  used  to  injure  the  United  States ;  as  passed  by  the  House, 
the  bill  did  not  even  include  the  "advantage"  formulation.155  Despite  this 
difficulty,  however,  the  statutory  language  is  so  clear  that  we  see  no  alterna- 
tive to  the  courts'  reading.  The  statute  is  clearly  phrased  disjunctively,  and  it 
seems  too  late  in  the  day  to  adopt  a  more  limited  reading  of  "advantage,"  such 
as  "specific  strategic  military  benefit,"  which  would  give  independence  to  the 
concept  of  injury  to  the  United  States. 

Serious  problems  are  posed  by  the  breadth  of  the  advantage  formulation 
when  possible  application  of  sections  793(a)  and  (b)  to  activities  preliminary 
to  public  speech  is  considered.  As  we  earlier  pointed  out,  although  the  cul- 
pability standards  of  the  sections  contemplate  revelation  of  information,  they 

151.  The  Rosenbergs'  activities  arguably  fit  this  model.  Sec  United  States  v.  Rosen- 
berg, 195  F.2d  583  (2d  Cir.),  cert,  denied.  344  U.S.  838  (1952). 

152.  312  U.S.  at  29-30. 

153.  The  possible  exception  is  revelation  of  matters  which  are  diplomatically  embar- 
rassing. Thus,  the  claim  might  be  made  that  disclosure  of  official  documents  confirming 
the  extent  of  the  United  States'  "tilt"  against  India  "injured"  both  countries,  in  that  it 
made  resumption  of  normal   relations  both  desired  more  difficult   as  a   practical   matter. 

154.  In  Heine,  Judge  Hand  noted  that  the  opposite  conclusion  does  not  hold.  Foreign 
nations  may  be  "advantaged"  without  the  occurrence  of  any  "injury"  to  the  United 
States.  151  F.2d  at  815  (2d  Cir.  1945).  The  point  is  made  plain  by  the  Attorney  General's 
ruling  that  transfer  of  defense  secrets  to  allies  under  the  Lend  Lease  program  did  not 
violate  the  statute.  See  note  179  infra. 

155.  The  Senate  formulation  probably  reflected  Senator  Cummins'  willingness  to 
make  criminal  those  who  would  "injure"  the  United  States  or  "aid  and  abet"  foreigners. 
See  54  Cong.  Rec.  3485  (1917)  (remarks  of  Senator  Cummins).  Acting  with  "reason 
to  believe"  that  minimal  benefits  will  accrue  to  foreigners  is  not  "aiding  and  abetting." 
Cf.  United  States  v.  Peoni,  100  F.2d  401   (2d  Cir.  1938)    (L.  Hand,  J.). 
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draw  no  obvious  line  between  clandestine  transmission  and  public  disclosure. 
Plainly,  the  publication  of  secret  defense  information  will  normally  advantage 
foreign  nations  if  advantage  means  only  to  help.  The  benefits  accruing  to  a 
foreign  country  from  having  particular  knowledge  do  not  turn  entirely  on 
the  means  of  transfer,  although  there  are  obvious  advantages  in  knowing  more 
than  your  adversaries  think  you  do. 

If  a  distinction  is  to  be  drawn  between  the  information-gatherer  who  intends 
clandestine  sale — clearly  within  the  culpability  standard  of  793(a)  and  (b)  — 
and  publication,  the  consequence  portion  of  the  formulation  will  not  support 
it.156  The  legislative  history  of  the  Espionage  Act  suggests  a  different  analytic 
route.  As  we  have  seen,  in  rejecting  liability  for  normal  publication  Congress 
focused  on  motive  rather  than  result.  Thus,  Congress  intended  to  distinguish 
revelation  of  defense  information  in  espionage  from  the  same  revelation  in 
public  debate,  on  the  basis  of  the  intent  to  inform  the  public.  If  a  distinction 
under  793(a)  and  (b)  is  to  be  drawn  between  obtaining  information  for 
espionage  and  for  publication,  it  should  turn  on  the  culpability  of  the  motive, 
not  on  a  strained  construction  of  what  ultimate  consequences  will  ensue. 

(ii)  Intent  and  Reason  to  Believe.  What  meaning  in  the  culpability 
provisions  of  section  793(a)  and  (b)  should  be  given  to  "intent  or  reason  to 
believe"?  Presumably  "intent"  means  conscious  purpose.  The  usual  problem 
in  construing  that  term,  when  it  is  not  explicitly  defined,  is  whether  it  is 
satisfied  if  the  accused  was  aware,  or,  in  some  instances,  should  have  been 
aware,  that  prohibited  results  were  likely  to  occur.  However,  the  question 
whether  intent  may  be  "constructive"  is  moot  in  a  formulation  that  explicitly 
makes  criminal  acting  with  "reason  to  believe"  that  the  results  will  ensue.  If 
behavior  other  than  that  done  with  a  purpose  to  bring  about  a  prohibited 
result  is  made  criminal,  it  is  the  "reason  to  believe"  standard  which  does  it. 

If  the  term  is  read  broadly,  a  person  has  reason  to  believe  that  a  result 
will  occur  when  he  is  aware  of  circumstances  that  would  lead  most  people  to 
believe  that  it  would  follow.157  The  problem  with  such  a  broad  reading  of  the 
espionage  statutes  is  that  negligent  conduct  would  be  criminal — conduct  where 
the  defendant  was  in  fact  ignorant  of  the  likelihood  of  injury  or  advantage. 
Although  there  is  no  indication  that  Congress  intended  so  drastic  a  result, 
the  trial  court  in  Gorin  charged  the  jury  in  a  manner  susceptible  to  that 
interpretation.  Salich,  who  transferred  the  counter-intelligence  reports,  con- 
sistently maintained  that  in  view  of  the  trivial  information  contained  therein, 
he  did  not  believe  that  they  could  possibly  injure  the  United  States  or  ad- 
vantage any  foreign  nation.  The  judge  charged,  however,  that  he  was  guilty 

156.  Taking  that  course  requires  an  inappropriately  narrow  definition  of  "advantage" 
in  the  scope  of  content  of  clandestine  spying,  or  else  mandates  defining  "advantage"  differ- 
ently depending  upon  what  motive  animates  transfer. 

157.  Cf.  Commonwealth  v.  Pierce,  138  Mass.  165   (1884)    (Holmes,  J.). 
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if  "he  knew  facts  from  which  he  concluded,  or  reasonably  should  have  con- 
cluded, that  the  information  could  be  used  advantageously  by  the  Soviet 
Union."158  Although  the  court  of  appeals  and  the  Supreme  Court  did  not 
object  to  this  language,  neither  court  manifested  awareness  of  the  possibility 
that  the  jury's  verdict  might  have  rested  on  a  judgment  that  Salich  was  not 
aware  of  danger  but  merely  impermissibly  stupid. 

Criminal  statutes  and  the  courts  that  apply  them  commonly  fail  to  dif- 
ferentiate adequately  between  an  accused's  conscious  disregard  of  known 
risks  and  his  lack  of  perception  of  risks.159  In  the  great  majority  of  instances, 
the  failure  makes  little  difference  because  few  defendants  can  avoid  the 
usual  judgment  that  what  is  obvious  to  us  is  obvious  to  them.160  Moreover, 
the  circumstances  where  the  problem  is  of  real  importance  in  the  criminal 
law — as,  for  example,  where  defendants  are  drunk  or  mentally  infirm — are 
not  likely  to  arise  in  the  context  of  espionage  or  public  speech  about  defense 
matters.  Nonetheless,  the  distinction  between  the  disregard  of  risks  and  the 
failure  to  perceive  them  is  of  sufficient  concern  in  the  espionage  statutes  to 
warrant  close  attention.  For  example,  it  would  be  shocking  if  section  794(a) 
rendered  a  man  liable  to  life  imprisonment  on  the  basis  of  a  private  letter  to  a 
foreign  friend  containing  information  that  he  did  not  realize  had  defense 
significance.  At  a  minimum,  in  the  absence  of  clear  evidence  of  contrary  con- 
gressional intent,  the  statute  should  not  be  deemed  to  have  been  violated 
unless  the  defendant  was  cognizant  of  a  substantial  risk  that  his  actions  might 
cause  injury  or  advantage.161 

Even  so  limited,  however,  the  "reason  to  believe"  phrase  causes  obvious 
difficulties  with  respect  to  information-gathering  activities  in  contemplation 
of  public  speech  about  defense-related  matters.  If  words  are  given  their  usual 
meanings,  a  reporter  who  obtains  secret  defense  documents,  intending  that 
they  be  published,  has  reason  to  believe  that  the  information  will  subsequently 
be  used  to  injure  the  United  States  or  to  advantage  a  foreign  nation.162  For- 
eigners try  to  keep  up  with  our  journals,  just  as  we  keep  up  with  theirs;  as  a 

158.  Ill  F2d  at  717  (emphasis  added). 

159.  See  Model  Penal  Code  Comments  §  2.02,  at  127-29  (Tent.  Draft  No.  4  1955). 

160.  Cf.  Wechsler  &  Michael,  Rationale  of  the  Law  of  Homicide:  I,  37  Colum  L. 
Rev.  701,  710-712  (1937). 

161.  See  also  text  accompanying  note  308  infra. 

162.  In  its  brief  in  Gorin,  the  Government  treated  this  point  very  lightly: 
Sections  1(b)  and  2(a)  cannot  be  applied  to  punish  surprised  innocence.  The 
newspaper  correspondents,  the  critical  statesmen,  the  political  commentators, 
the  students  of  military  affairs,  who  obtain  and  reveal  information  regarding 
the  national  defense  are  automatically  excluded  from  the  reach  of  those  provi- 
sions. For  they  apply  only  to  those  who  obtain  and  reveal  confidential  or  secret 
information,  broadly  defined,  of  a  military  nature,  with  a  conscious  desire,  or  with 
a  reasonable  expectation,  of  causing  injury  to  the  United  States  or  advantage  to 
a  foreign  nation. 

See  Brief  for  United  States  at  82-83,  Gorin  v.  United  States,  312  U.S.  19  (1941).  The 
reasoning  upon  which  "automatic  exclusion"  of  newsmen  is  based  eludes  us.  Obviously, 
newsmen  have  a  "reasonable  expectation"  of  causing  advantage  when  they  publish 
military  secrets. 
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consequence  of  the  publication  of  what  was  formerly  secret,  foreign  agents 
may  obtain  information,  the  acquisition  of  which  in  a  clandestine  manner 
would  clearly  be  criminal.  For  example,  had  the  Times  published  the  fact  that 
the  Bay  of  Pigs  invasion  of  Cuba  was  imminent,103  is  it  not  pretty  clear  that 
Cuba  would  have  been  advantaged?  Is  it  not  also  clear  that  the  Times  would 
have  had  reason  to  believe  such  advantage  would  occur  ?  Yet  to  make  criminal 
such  conduct  raises  precisely  the  dangers  of  interfering  with  public  debate 
that  so  alarmed  the  successful  opponents  of  censorship  in  1917.  Moreover, 
such  a  reading  of  the  statute  undercuts  the  Gorin  holding  that  "national  de- 
fense" is  sufficiently  limited  by  the  scienter  requirement  in  the  statute.  Prob- 
lems of  vagueness  and  overbreadth  are  hardly  resolved  if  the  foreseeable 
consequence  of  some  help  to  a  foreign  country  is  regarded  as  denoting  an  evil 
intent  which  justifies  letting  the  actor  ascertain  at  his  own  risk  whether  the 
information  he  publishes  falls  within  the  scope  of  the  statutes. 

There  are  accordingly  serious  problems  with  a  construction  of  the 
"reason  to  believe"  phrase  that  would  be  satisfied  by  an  awareness  of  possible 
forbidden  consequences,  as  opposed  to  a  conscious  intent  to  bring  them  about. 
Can  Congress  possibly  have  meant  what  subsections  793(a)  and  (b)  seem  to 
say  ? 

(b)  Legislative  Background.  The  legislative  materials  permit  no  certain 
conclusions  as  to  Congress'  understanding  of  the  cumbersome  culpability 
standard  of  793(a)  and  (b).  Unlike  the  Senate  action  on  subsection  794(b), 
the  vote  on  793  did  not  follow  a  clearcut  presentation  of  alternative  readings. 
Nevertheless,  we  conclude  that  the  legislative  history  of  the  espionage  statutes, 
taken  as  a  whole,  supports  the  hypothesis  that  Congress  understood  the  cul- 
pability requirement  of  the  gathering  offenses  of  793(a)  and  (b)  not  to  be 
met  by  an  intention  to  engage  in  public  debate  or  criticize  defense  policy. 
Congress  did  not  even  clearly  perceive  that  subsections  793(a)  and  (b)  were 
related  to  the  problem  of  public  speech  with  which  they  were  struggling  in 
the  debate  on  794.  Rather,  the  curious  citizen  individually  concerned  with 
military  policy  was  the  symbol  of  innocence  which  predominated  in  their 
discussions  of  793.  Because  793(a)  and  (b)  on  their  face  deal  with  gathering 
information  rather  than  communicating  or  publishing  it,  the  possibility  that 
the  curious  citizen  might  be  a  reporter  was  not  seriously  considered. 

(i)  The  Senate.  In  the  Senate,  most  of  the  illuminating  debate  on  the 
793  provisions  took  place  in  connection  with  S.  8148.  Section  1  of  that  bill 
greatly  extended  the  gathering  offenses  then  existing  under  the  Defense  Se- 
crets Act  of  1911,  and  followed  the  1911  Act  in  not  conditioning  criminal 
responsibility  on  any  culpability  requirement  other  than  having  "the  purpose 


163.  Their  failure  to  have  done  so  apparently  influenced  the  decision  to  publish  the 
Pentagon  Papers.  See  S.  Ungar,  supra  note  3,  at  101-102. 
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of  obtaining  information  respecting  the  national  defense."164  Opponents  of 
section  1  urged  that  it  be  amended  to  require  intent  to  injure  the  United 
States  or  advantage  a  foreign  country  as  an  element  of  the  various  offenses 
defined.165  Senator  Cummins  was  the  most  determined  ac'vocate  of  this  posi- 
tion. His  statements  deserve  attention  because  they  are  typical  of  the  criticisms 
of  the  proposal: 

I  am  .  .  .  anxious  ...  to  prevent  the  revelation  ...  in  a  time  of  war 
to  an  enemy  or  to  a  foreign  country  of  things  that  are  connected  with 
the  movements  of  our  Army  and  our  Navy.  But  I  am  not  willing  in 
order  to  bring  about  that  state  of  efficiency,  if  it  be  a  state  of  effi- 
ciency, to  close  the  mouths  of  the  hundred  million  of  American  people 
upon  all  subjects  at  all  times  relating  to  the  national  defense.  I  think 
that  if  we  must  allow  this  one  man,  however  unfortunate  it  may  be, 
to  go  unpunished  in  order  that  these  millions  may  preserve  the  liber- 
ties which  they  have  acquired  through  long  and  arduous  labors,  we 
had  better  allow  the  one  man  to  go  unpunished.  But  I  see  no  reason 
for  permitting  that.  It  is  not  hard,  I  am  sure,  to  prescribe  the  terms 
of  a  statute  which  will  punish  any  man  who  attempts  to  reveal  to  an 
enemy  or  even  to  a  foreign  country  or  who  gathers  information  for 
the  purpose  of  revealing  to  an  enemy  or  a  foreign  country  informa- 
tion that  ought  to  be  confined  to  American  shores.  But  it  is  not 
necessary  to  spread  a  net  of  this  kind  in  order  to  catch  a  fish  of  that 
kind.166 

164.  Section  1  of  S.  8148,  65th  Cong.  1st  Sess.  (1917),  as  reported  by  the  Senate 
Judiciary  Committee  on  February  28,  1917,  is  quoted  in  note  112  supra. 

165.  While  most  of  the  debate  on  the  lack  of  intent  requirements  focused  on  sub- 
section 1(a),  dealing  with  entry  into  defense-related  places,  similar  objections  were 
advanced  against  the  other  provisions  of  subsection  1  of  S.  8148,  which  roughly  paral- 
lelled the  present  subsections  (b),  (c),  (d),  and  (e),  of  section  793. 

Paragraph  (b),  the  parallel  to  the  present  §  793(b),  covered: 

(b)  Whoever,  for  the  purpose  aforesaid,  and  without  lawful  authority, 
copies,  takes,  makes,  or  obtains,  or  attempts,  or  induces  or  aids  another  to  copy, 
take,  make,  or  obtain,  any  sketch,  photograph,  photographic  negative,  blue  print, 
plan,  model,  instrument,  appliance,  document,  writing,  or  note  of  anything  con- 
nected with  the  national  defense — 

Paragraph  (c)  provided: 

Whoever,  for  the  purpose  aforesaid,  receives  or  obtains  or  agrees  or  attempts 
or  induces  or  aids  another  to  receive  or  obtain  from  any  person,  or  from  any 
source  whatever,  any  document,  writing,  code  book,  signal  book,  sketch,  photo- 
graph, photographic  negative,  blue  print,  plan,  model,  instrument,  appliance,  or 
note,  of  anything  connected  with  the  national  defense,  knowing  or  having  rea- 
sonable ground  to  believe,  at  the  time  he  receives  or  obtains,  or  agrees  or  attempts 
or  induces  or  aids  another  to  receive  or  obtain  it,  that  it  has  been  or  will  be  ob- 
tained, taken,  made  or  disposed  of  by  any  person  contrary  to  the  provisions  of 
this  chapter. 

The  text  of  paragraph  (d)  was  as  follows: 

Whoever,  lawfully  or  unlawfully  having  possession  of,  access  to,  control 
over,  or  being  intrusted  with  any  document,  writing,  code  book,  signal  book, 
sketch,  photograph,  photographic  negative,  blue  print,  plan,  model,  instrument, 
appliance,  note,  or  information  relating  to  the  national  defense,  willfully  com- 
municates or  transmits  or  attempts  to  communicate  or  transmit  the  same  to  any 
person  not  lawfully  entitled  to  receive  it.  or  willfully  retains  the  same  and  fails 
to  deliver  it  on  demand  to  the  officer  or  employee  of  the  United  States  entitled 
to  receive  it. 

166.  54  Cong.  Rec.  3487-88  (1917)  (emphasis  added).  Several  other  statements  by 
Senator  Cummins  clarified  the  intent  requirement  he  thought  desirable.  For  example: 

You  can  not  make  a  law-,  Mr.  President,  too  severe  for  me  aimed  at  the 
acquisition  of  information  concerning  our  Army  and   Navy  and  military  arma- 
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The  chief  response  to  Cummins'  criticism,  at  least  if  measured  by  the 
frequency  of  its  iteration  and  the  stature  of  its  spokesman,  was  the  refrain  of 
prosecutorial  discretion  voiced  by  Senator  Overman,  the  manager  of  the  bill. 
He  conceded  the  broadness  and  vagueness  of  section  1,  but  urged  reliance  on 
prosecutors  and  juries  not  to  indict  or  convict  persons  for  information- 
gathering  or  communication  if  they  were  innocent  of  any  intent  to  aid  the 
enemy. ,G7  While  Overman  repeatedly  stated  that  section  1  was  designed  to 
cover  spying,  he  argued  that  a  precisely  drawn  statute  could  not  comprehend 
all  forms  of  espionage.168  Cummins  pointed  out  that  the  activities  covered  in 
section  1  could  easily  be  undertaken  "for  the  purpose  of  obtaining  information 
respecting  the  national  defense"  and  yet  be  entirely  innocent  of  any  espionage 
purpose,  but  Overman  strongly  opposed  the  notion  that  the  section  1  pro- 
hibitions should  be  conditioned  upon  intent  to  injure  the  United  States  or 
aid  a  foreign  country.  Although  Overman's  primary  justification  for  the 
sweep  of  section  1  was  fear  of  spying,  when  pressed  by  Cummins,  he  refused 
to  concede  that  citizens  had  any  legitimate  interest  in  being  informed  about 
questions  of  national  defense.169  Overman's  position  carried  the  Senate  in  the 

ment  intended  to  be  revealed  to  an  enemy  or  even  intended  to  be  disclosed  to  a 
foreign  country;  I  shall  make  no  opposition  to  any  proposition  as  that;  but 
when,  in  order  to  reach  a  person  who  has  such  an  intent,  you  find  it  necessary 
to  say  to  me  that  I  can  not  know  anything  about  our  ships  and  our  armies  and 
our  docks  and  our  munition  factories  and  our  fields  and  our  forests,  all  of  which 
are  related  to  the  national  defense,  then  you  are  trampling  upon  a  right  that  is 
infinitely  more  important  to  be  preserved  than  it  is  to  preserve  our  secrets  from 
a  foreign  country. 

Id.  at  3488.  See  also  id.  at  3486.  Cummins  made  similar  criticisms  of  sections   1(b)   and 

(c).  Id.  at  3489.  Senator  Works  focused  on  the  same  criticism. 

Senator  Cummins'  other  objections  to  section  1  centered  on  the  related  problems  of 

vagueness  and  executive  and  prosecutorial  discretion.  Id.  at  3485. 

167.  Id.  at  3586,  3590,  3597. 

168.  Id.  at  3586. 

169.  Overman  argued: 

Now,  what  does  this  provide? 

"Whoever  goes  upon  or  approaches" — for  what?  "For  the  purpose" — that 
is  what  it  says — for  the  purpose  of  what?  "For  the  purpose  of  obtaining  infor- 
mation." What  business  has  any  citizen  of  the  United  States  going  in  or  upon 
the  radio  stations  or  the  naval  stations  or  into  the  great  war-defense  stations 
of  the  United  States  for  the  purpose  of  getting  information?  The  Senator  from 
Iowa  would  not  do  it  without  some  authority. 
Id. 
Overman's  position  led  to  a  colorful  response  from  Senator  Works: 

It  is  shocking  to  me  that  any  officer  of  the  Government  should  even  suggest, 
much  less  recommend,  legislation  of  this  kind.  It  absolutely  closes  the  door 
against  any  inquiry  or  any  effort  to  obtain  information  by  any  and  every  citizen 
of  this  country  relating  to  our  national  defense. 

If  the  Czar  of  Russia  should  ever  see  this  legislation,  if  it  becomes  a  law, 
lie  would  turn  green  with  envy  at  the  extent  to  which  the  Government  of  the 
United  States  has  gone  to  close  the  eyes  and  stop  the  ears  of  its  citizens  against 
any  information  as  to  what  the  Government  is  doing. 

The  Senator  from  North  Carolina  says  that  it  only  prohibits  these  things 
as  a  means  of  gaining  information — not  information  obtained  with  any  ulterior 
or  improper  motive,  or  in  order  that  any  improper  use  may  be  made  of  it,  as  in 
the  case  of  a  spy,  for  example.  We  are  spending  millions  and  millions  of  dollars 
for  the  national  defense.  The  people  of  the  country  are  compelled  to  bear  that 
burden,  and  if  any  one  of  them  or  any  body  of  them  should  undertake  to  obtain 
information  as  to  whether  that  money   is  being  properly  expended  as   provided 
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first  round  of  debates,  and  section  1  was  passed  without  any  mental  element 
other  than  "a  purpose  of  obtaining  information  respecting  the  national  de- 
fense."170 

When  the  Senate  later  took  up  identical  provisions  in  S.  2,  Overman 
moved  on  behalf  of  the  Judiciary  Committee  an  amendment  to  strike  the 
language  "to  which  he  is  not  lawfully  entitled,"  brought  forward  from  the 
1911  Act,  and  to  replace  it  with  "with  intent  or  knowledge  that  the  information 
to  be  obtained  is  to  be  used  to  the  injury  of  the  United  States  or  to  the  ad- 
vantage of  any  foreign  nation."  The  succeeding  subsection  (now  793(b))  was 
similarly  amended  by  the  insertion  of  "with  like  intent  or  knowledge."171 
Thus,  without  debate  or  explanation  from  Overman,  Cummins'  position  on  an 
intent  requirement  carried  the  day  in  the  65th  Congress.  This  important  change 
of  heart  apparently  took  place  behind  the  scenes  in  the  Judiciary  Committee, 
yet  no  explanation  for  the  shift  appears  in  the  committee  report,  the  debates, 
or  any  other  source  we  have  been  able  to  find.  To  assess  the  significance  the 
culpability  requirement  that  was  added  to  the  S.  2  precursors  of  sections 
793(a)  and  (b),  it  is  obviously  crucial  to  determine  what  its  purpose  was 
understood  to  be. 

There  are  two  possible  explanations.  On  the  one  hand,  critics  like  Senator 
Cummins  had  indicated  that  they  would  prefer  to  tolerate  open  discussion  of 
military  affairs,  even  at  the  cost  of  alerting  the  enemy.  The  general  thrust  of 
his  position  of  protecting  public  debate  must  have  been  obvious  to  all  listeners 
in  light  of  his  vociferous  objections  to  section  2(c).  Thus,  one  possibility  is 
that  political  considerations,  primarily  the  coming  battle  on  2(c),  led  Overman 
to  acquiesce  in  the  addition  of  an  intent  requirement  in  section  1,  where  only 
gathering  information  was  at  stake,  with  the  idea  that  2(c)  would  suppress 
any  general  revelation  of  information  so  obtained.  This  explanation,  if  ac- 
cepted, would  bar  application  of  793(a)  and  (b)  to  information-gathering 
preliminary  to  publication. 

On  the  other  hand,  section  1  as  originally  drafted  went  considerably 
beyond  what  was  necessary  to  prevent  revelation  of  defense  information.  As 
pointed  out  by  the  critics,  the  provisions  would  have  made  criminal  efforts  by 
Congressmen,  let  alone  citizens,  simply  to  find  out  what  the  military  was 
doing.  Yet  mere  possession  of  information  is  not  harmful  to  national  defense 
interests ;  harm  occurs  only  when  the  information  comes  to  the  attention  of 
foreigners.  Thus,  given  Overman's  strong  persona1  commitment  to  broad 
prohibitions  on  disclosure,  another  explanation  for  the  amendment  may  be 
that  he  thought  the  culpability  provision  insisted  upon  by  Cummins  would  be 
satisfied  if  information  were  gathered  with  intent  to  publicize  it.  A  reason  to 

in  the  appropriations  he  would,  under  this  proposed  statute,  be  a  criminal,  sub- 
ject to  fine  and  imprisonment. 
Id.  at  3586-87. 

170.  54  Cong.  Rec.  3665  (1917). 

171.  55  Cong.  Rec.  778  (1917). 
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believe  injury  or  advantage  would  occur  could  then  presumably  be  inferred 
from  the  likelihood  that  the  enemy  would  learn  of  it.  Thus,  Overman  may 
have  believed  that  to  concede  that  curiosity  would  not  constitute  an  offense 
did  not  sacrifice  the  statutory  coverage  he  deemed  most  important.  This 
explanation  would  uphold  the  applicability  of  the  law  to  activities  preliminary 
to  public  speech. 

We  believe  that  the  first  explanation  is  the  more  credible.  It  is  plain  that 
Cummins'  criticisms  of  S.  8148  led  to  the  intent  requirement  added  to  S.  2. 
Cummins'  silence  after  the  Overman  amendment  must  have  signified  that  he 
thought  the  gathering  offenses  were  appropriately  limited  by  a  culpability 
standard  requiring  purpose  to  reveal  to  a  foreign  country.  We  suspect  this 
was  the  general  understanding  in  the  Senate  after  the  Overman  amendment. 
The  issue  of  revelation  of  defense  information,  all  must  have  assumed,  would 
be  resolved  by  the  defeat  or  passage  of  2(c). 

(ii)  The  House.  In  the  House,  the  debates  are  clearer  that  the  gathering 
offenses  were  not  meant  to  cover  activities  in  contemplation  of  public  speech, 
even  though  this  intendment  once  again  reflects  inadvertence  to  the  language 
of  the  proposed  statute.  Although  the  House  focus  was  primarily  on  section 
4  of  H.R.  291,  some  interesting  commentary  was  offered  on  the  first  sections, 
covering  roughly  the  activities  now  dealt  with  in  subsections  (a)  and  (b)  of 
793. m  As  explained  by  the  Chairman  of  the  Judiciary  Committee,  Congress- 
man Webb,  section  1  of  H.R.  291  was  intended  to  clarify  the  meaning  of  the 
phrase  "to  which  he  is  not  lawfully  entitled"  which  had  been  used  in  the 
1911  Act.173  Webb  told  the  House  that  the  ambiguous  phrase  had  been 
replaced  by  an  intent  requirement:  "[W]hoever,  with  intent  or  knowledge, 
or  reason  to  believe  that  the  information  to  be  obtained  is  to  be  used  to  the 
injury  of  the  United  States."174  Notwithstanding  the  use  of  the  words 
"knowledge,  or  reason  to  believe,"  Webb  invariably  spoke  of  this  language 
as  requiring  a  conscious  purpose  to  injure.175 

172.  Section  1  of  H.R.  291,  65th  Cong.,  1st  Sess.  (1917)  provided: 

Whoever,  with  intent  or  knowledge,  or  reason  to  believe  that  the  informa- 
tion to  be  obtained  is  to  be  used  to  the  injury  of  the  United  States,  copies,  takes, 
makes,  or  obtains,  or  attempts  to  copy,  take,  make,  or  obtain,  any  sketch,  photo- 
graph, photographic  negative,  blue  print,  plan,  model,  instrument,  appliance, 
document,  writing,  code  book,  or  signal  book,  connected  with  the  national 
defense,  or  any  copy  thereof,  or  with  like  intent  or  knowledge,  or  reason  to 
believe,  directly  or  indirectly,  gets  or  attempts  to  get  information  concerning 
the  national  defense  shall,  upon  conviction  thereof,  be  punished  by  a  fine  of  not 
more  than  $10,000  or  by  imprisonment  for  not  more  than  five  years,  or  both. 

173.  [I]n  that  old  statute  the  words  are  employed  "to  which  he  is  not  lawfully 
entitled" ;  but  nobody  knows  what  information  the  ordinary  man  is  entitled  to 
receive,  and  consequently  we  were  building  on  a  foundation  of  sand.  Before  you 
subject  a  man  to  a  highly  penal  law,  put  him  in  prison  for  20  years  or  take  his 
life,  you  ought  to  make  everything  you  require  of  him  or  forbid  him  absolutely 
specific. 

55  Cong.  Rec.  1591. 

174.  Id.  at  1541. 

175.  Webb's  purpose  construction  of  the  culpability  standard  was  clear   in  several 
statements: 

Our  difficulty  was  to  ascertain  to  what  a  man  was  lawfully  entitled,  because 
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The  strongest  evidence  that  the  House  understood  this  culpability  formu- 
lation to  require  purpose  came  from  Congressman  Graham.  In  contrast  to  his 
opposition  to  prohibitions  on  publication  without  an  intent  standard,  Graham 
warmly  embraced  sections  1  and  2  of  H.R.  291 : 

[Tlhe  Committee  has  carefully  guarded  innocent  people  who  might 
communicate,  who  might  obtain  a  photograph  of  some  public  work 
connected  with  the  defense  of  the  country,  from  being  held  liable  for 
a  criminal  act,  because  the  Government  must  prove  affirmatively  .  .  . 
that  the  person  obtaining  it  had  a  guilty  purpose,  to  wit,  to  injure 
the  United  States.176 

(c)  Summary.1'1'1  At  least  three  interpretations  of  the  culpability  formu- 
lation of  subsections  793(a)  and  (b)  will  implement  the  congressional  under- 
standing that  it  should  not  be  applicable  to  information-gathering  where  the 
actor's  purpose  is  publication.  First,  the  courts  might  say  that  the  legislative 
history  affords  an  implied  defense  for  those  whose  information-gathering  is 
pursuant  to  a  good  faith  purpose  to  criticize  defense  policy  or  participate  in 
public  debate.  Basically,  we  think  that  this  is  what  Congress  intended.  Un- 
fortunately, it  is  difficult  to  point  to  specific  statutory  language  upon  which 
to  rest  this  interpretation.  As  a  general  matter,  the  judiciary  may  read  justi- 
fication defenses  into  statutes  when  the  legislative  history  and  the  need  to 


there  was  no  law  to  define  what  he  was  entitled  to.  We  provide  that  any  man 
who  takes  photographs,  blue  prints  of  a  fort  or  a  fortification  having  a  purpose 
to  injure  the  United  States,  [sic]  We  have  made  it  a  definite  offense  and  pro- 
vided that  any  such  person  should  be  punished. 

Id.  See  also  Webb's  remarks,  id.  at  1756,  and  the  remarks  of  Congressman  Mann  to  the 

same  effect.  Id. 

176.  Id.  at  1717-18. 

One  other  item  from  the  House  debates  on  section  1  deserves  mention  in  connection 
with  the  culpability  formulation  of  793(a)  and  (b).  In  response  to  a  question  whether 
section  1  would  cover  a  person  who  stole  information  relating  to  the  national  defense 
for  personal  use — e.g.,  a  blueprint  of  a  defense  building  a  person  appropriated  for  his 
own  private  use — Webb  replied  that  "injury  of  the  United  States"  would  probably  be 
construed  to  mean  "military  injury."  Id.  at  1591.  See  also  id.  at  1721  (comment  of 
Congressman  Gard).  However,  Webb  later  helped  to  defeat  an  amendment  to  add  the 
words  "military  prejudice  or"  before  "injury  of  the  United  States,"  the  purpose  of  which 
was  to  make  section  1  applicable  to  military  matters  only.  Id.  at  1756-57.  Thus,  we  are 
doubtful  that  the  House  debates  support  the  proposition  that  "injury  of  the  United  States" 
should  mean  military  injury  only  in  some  strict  sense. 

177.  The  Conference  Committee  made  two  changes  in  the  phrasing  of  the  precursor 
to  subsections  793(a)  and  (b).  The  first  change  altered  the  culpability  standard  of 
793(a)  and  (b),  and  794(a),  and  was  thus  reported  by  the  House  managers: 

Section  2  of  the  House  bill  made  the  person  guilty  for  doing  the  things 

enumerated  therein  "with  intent  or  knowledge,  or  reason  to  believe  that  it  is  to 

be  used  to  the  injury  of  the  United  States."  Under  section  2(a)  as  agreed  upon, 

this  provision  is  made  to  read,  "with  intent  or  reason  to  believe  that  it  is  to  be 

used  to  the  injury  of  the  United  States  or  to  the  advantage  of  a  foreign  nation." 

Id.  at  3130.  There  was  no  explanation  offered  for  the  deletion  of  knowledge  and  no  debate 

in  the  House  or  Senate  on  the  significance,  if  any,  of  it.  Id.  at  3264.  The  second  change 

promulgated  by  the  Committee  was  the  addition  of  "otherwise  obtains"  as   a  mode  of 

conduct  covered  by  793(a).  No  comment  was  offered  on  the  significance  of  the  addition, 

and  we  believe  "otherwise  obtains"   should  accordingly  be  interpreted   to  cover   acts  of 

physical  intrusion  or  surveillance  of  the  same  genus  as  the  enumerated  acts:   "goes  upon, 

enters,  flies  over. 
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avoid  serious  constitutional  problems  so  require.  Nevertheless,  this  method 
of  conforming  the  statute  to  its  legislative  history  should  he  pursued  only  if 
no  feasible  alternative  reading  more  in  harmony  with  the  statutory  language 
would  accomplish  the  same  result. 

Second,  one  could  read  "reason  to  believe"  not  as  stating  an  independent 
basis  of  culpability,  but  rather  as  signifying  the  sort  of  evidence  from  which 
the  jury  can,  in  the  absence  of  explanation,  infer  purpose  to  injure  or  advan- 
tage. The  legislative  history  is  replete  with  declarations  that  "evil  purpose" 
is  required  to  violate  these  laws.  Entirely  absent,  despite  the  "reason  to 
believe"  language,  is  any  indication  that  Congress  understood  reckless  or 
negligent  behavior  to  be  covered.  If  "reason  to  believe"  were  given  this  in- 
ferential significance,  the  newsman  would  be  shielded,  since  his  purpose  in 
gathering  information  would  neither  be  to  injure  the  United  States  nor  to 
advantage  foreign  nations ;  his  actual  intent  to  inform  the  public  would  defeat 
the  inference  of  purpose  to  injure  or  advantage  that  would  otherwise  flow 
from  his  acting  with  knowledge  of  those  consequences. 

The  difficulty  with  this  reading  of  the  culpability  provision  is  that  its 
neutral  application  would  exempt  some  traditional  cases  of  espionage  that 
Congress  must  have  meant  to  cover.  Consider,  for  example,  the  serviceman 
who  sells  defense  documents  to  foreigners.  In  many  instances,  he  does  not  act 
with  the  conscious  purpose  of  bringing  about  the  statutorily  proscribed  con- 
sequences ;  his  motive  is  to  obtain  money  for  himself,  and  he  may  intend,  as 
Salich  claimed  in  Gorin,  with  some  justification,  that  no  ill  effects  should 
occur.  The  appropriateness  of  making  his  behavior  criminal  rests  not  on  his 
evil  ends,  but  rather  on  his  indifference  to  the  results  that  will  flow  from  the 
means  he  has  adopted.  He  should  not  be  allowed  to  avoid  criminal  sanctions 
under  subsection  794(a),  or  793(a)  and  (b),  by  claiming  that  the  inferences 
that  might  be  drawn  from  his  "reason  to  believe"  should  not  be  drawn  because 
his  intent  was  only  to  enrich  himself.  Despite  the  impression  of  the  language 
used,  senators  and  congressmen  who  protested  their  willingness  to  punish 
those  who  acted  with  "evil  purpose"  or  "intent"  to  injure  the  United  States 
cannot  possibly  have  thought  that  such  conduct  should  go  unpunished. 

Another  reason  for  rejecting  a  purely  evidentiary  reading  of  "reason  to 
believe"  is  that  such  an  interpretation  would  contradict  several  of  the  clearcut 
judicial  constructions  in  espionage  cases.  The  few  courts  that  have  considered 
claims  by  defendants  that  they  did  not  intend  to  injure  or  advantage  by 
transferring  defense  documents  have  relied  on  the  "reason  to  believe"  phrase 
as  a  means  of  bringing  the  conduct  under  the  statutes  without  searching  for 
dominant  motivation.1778  To  employ  the  "reason  to  believe"  language  merely  to 


177a.  See  Gorin  v.  United  States,  111  F.2d  712  (9th  Cir.  1940),  aff'd,  312  U.S.  19 
(1941);  United  States  v.  Drummond,  354  F.2d  132  (2d  Cir.  1965);  cert,  denied,  384 
U.S.  1013  (1966). 
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evaluate  the  defendant's  purpose  is  acceptable  only  if  the  sorts  of  explanations 
which  suffice  to  defeat  inferences  of  intent  are  judged  to  be  justifiable  ones. 
This,  of  course,  shifts  the  inquiry  from  one  into  the  state  of  mind  of  the  actor, 
and  converts  it  into  a  general  inquiry  about  justification.  Here  again,  such  a 
reading  of  the  statute  would  constitute  a  judicial  interpolation  resting  on  no 
conceivable  interpretation  of  statutory  language. 

The  third,  and  we  think  preferable,  method  of  giving  effect  to  Congress's 
understanding  of  the  scope  of  the  bill  is  to  focus  on  the  middle  phrase  of  the 
culpability  formulation:  the  actor's  state  of  mind  with  respect  to  whether  the 
defense  material  "is  to  be  used"  to  bring  about  the  proscribed  consequences. 
The  passive  syntax  seems  designed  to  refer  to  what  the  information-gatherer 
understands  about  the  use  to  which  the  information  will  be  put  by  others.  The 
acquisitive  serviceman  contemplating  clandestine  transmission  of  material 
intends  or  has  reason  to  believe  that  its  primary  use  will  be  to  advantage  a 
foreign  country  or  injure  the  United  States.  By  contrast,  while  the  reporter 
may  be  aware  that  some  readers  will  put  published  defense  materials  to  that 
use,  he  envisions  primarily  other  uses  precisely  opposite  to  those  prohibited 
in  the  statutory  formulation.  We  think  that  it  is  consistent  with  the  congres- 
sional purpose  to  focus  on  what  the  obtainer  thinks  will  be  the  principal  use 
of  the  materials,  and  that  so  read,  the  statute  provides  a  statutory  basis  for 
distinguishing  conduct  which  was  not  intended  to  be  made  criminal. 

Support  for  this  reading  of  the  culpability  standard  is  found  in  a  1942 
Opinion  of  Attorney  General  Biddle  which  held  that  defense  contractors 
would  not  violate  the  espionage  statutes  by  transferring  defense  information 
to  our  Allies  under  the  Lend-Lease  program: 

Under  the  circumstances  here  involved,  the  primary  advantage  sought 
is  that  of  the  United  States  itself ;  the  conferring  of  an  advantage 
upon  an  allied  nation  is  but  a  means  to  that  end.178 

If  this  reading  of  the  culpability  provisions  of  793(a)  and  (b)  is  correct, 
those  sections  do  not  apply  to  the  activities  of  reporters,  newspapers,  and 
others  who  intend  to  engage  in  public  speech  about  defense  matters. 

V.     Subsections  793(d)  and  793(e) 
A.     Introduction 

These  two  provisions  are  undoubtedly  the  most  confusing  and  complex 
of  all  the  federal  espionage  statutes.  Unfortunately,  they  are  also  the  statutes 
that  pose  the  greatest  threat  to  the  acquisition  and  publication  of  defense  in- 
formation by  reporters  and  newspapers.  The  legislative  drafting  is  at  its 
scattergun  worst  precisely  where  greatest  caution  should  have  been  exercised. 

178.  40  Op.  Att'y  Gen.  250  (1942). 


7212 


1973]  ESPIONAGE  STATUTES  999 

The  history  of  subsections  793(d)  and  (e)  encompasses  three  statutes 
and  forty  years.  From  the  start,  the  key  terms  were  formulated  with  hopeless 
imprecision,  and  as  a  consequence,  the  legislative  materials  indicate  a  basic 
and  continuing  congressional  confusion  about  the  ends  sought  to  be  achieved. 
The  culmination  of  this  sloppy  process  was  the  enactment  in  1950  of  793(e), 
which  was  an  unnoticed  departure  from  the  general  pattern  of  the  espionage 
statutes  that  conditioned  all  broadly  drawn  offenses  on  a  showing  of  culpable 
purpose. 

Subsections  793(d)  and  (e)  provide: 

(d)  Whoever,  lawfully  having  possession  of,  access  to,  control 
over,  or  being  entrusted  with  any  document,  writing,  code  book, 
signal  book,  sketch,  photograph,  photographic  negative,  blueprint, 
plan,  map,  model,  instrument,  appliance,  or  note  relating  to  the  na- 
tional defense,  or  information  relating  to  the  national  defense  which 
information  the  possessor  has  reason  to  believe  could  be  used  to  the 
injury  of  the  United  States  or  to  the  advantage  of  any  foreign  nation, 
willfully  communicates,  delivers,  transmits  or  causes  to  be  commu- 
nicated, delivered,  or  transmitted  or  attempts  to  communicate,  de- 
liver, transmit  or  cause  to  be  communicated,  delivered  or  trans- 
mitted the  same  to  any  person  not  entitled  to  receive  it,  or  willfully 
retains  the  same  and  fails  to  deliver  it  on  demand  to  the  officer  or 
employee  of  the  United  States  entitled  to  receive  it ;  or 

(e)  Whoever  having  unauthorized  possession  of,  access  to,  or 
control  over  any  document,  writing,  code  book,  signal  book,  sketch, 
photograph,  photographic  negative,  blueprint,  plan,  map,  model, 
instrument,  appliance,  or  note  relating  to  the  national  defense,  or 
information  relating  to  the  national  defense  which  information  the 
possessor  has  reason  to  believe  could  be  used  to  the  injury  of  the 
United  States  or  to  the  advantage  of  any  foreign  nation,  willfully 
communicates,  delivers,  transmits  or  causes  to  be  communicated, 
delivered,  or  transmitted,  or  attempts  to  communicate,  deliver,  trans- 
mit or  cause  to  be  communicated,  delivered,  or  transmitted  the  same 
to  any  person  not  entitled  to  receive  it,  or  willfully  retains  the  same 
and  fails  to  deliver  it  to  the  officer  or  employee  of  the  United  States 

entitled  to  receive  it ;  .  .  . 

*  *  *  * 

shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more 
than  ten  years  or  both.179 

The  subsections  are  nearly  identical.  Each  creates  two  offenses:  one 
involves  willful  communication  of  defense  information  to  those  not  entitled  to 
receive  it ;  the  other,  retention  of  the  material.  The  common  language  reflects 
a  shared  ancestry  in  a  single  precursor  provision,  section  1(d)  of  the  1917 
Espionage  Act,  which  barred  those  with  "lawful  or  unlawful"  possession  of 
defense  documents  from  communicating  them  or  retaining  them  in  the  face 
of  a  demand  that  they  be  returned.  In  1950,  when  section  1(d)  was  split  into 
two  provisions,  treatment  of  the  retention  offense  was  made  to  depend  on 

179.  18U.S.C.  §§  793(d),  (e)  (1970). 


7213 


1000  COLUMBIA  LAW  REVIEW  [Vol.  73:929 

whether  possession  of  the  material  is  "lawful,"  or  "unauthorized."  In  the 
first  instance,  the  possessor  is  obligated  to  return  the  material  only  on  demand ; 
in  the  latter,  the  obligation  to  return  commences  on  receipt. 

The  sweep  of  these  provisions  seems  incredible  when  measured  against 
the  congressional  antipathy,  manifested  both  in  the  1917  debates  and  in 
subsequent  confrontations  with  the  problem  of  secrecy,  to  broad  prohibitions 
that  would  hinder  public  speech  on  defense  matters.  No  special  culpability 
requirement  explicitly  restricts  their  reach.  Barring  the  possible  effect  of 
limiting  constructions,  any  "communicating"  of  defense  material  or  informa- 
tion to  anyone  not  authorized  to  hear  about  it  is  a  serious  criminal  offense. 
Even  retaining  possession  of  such  material  is  unlawful  for  those  who  lack 
special  authorization.  If  these  statutes  mean  what  they  seem  to  say  and  are 
constitutional,  public  speech  in  this  country  since  World  War  II  has  been  rife 
with  criminality.  The  source  who  leaks  defense  information  to  the  press 
commits  an  offense ;  the  reporter  who  holds  onto  defense  material  commits  an 
offense ;  and  the  retired  official  who  uses  defense  material  in  his  memoirs 
commits  an  offense. 

Congress  undoubtedly  did  not  understand  793(d)  and  (e)  or  their  pre- 
cursors to  have  these  effects  when  they  were  passed  or  when  the  problem  of 
publication  of  defense  information  was  considered  on  other  occasions.  If 
it  had  so  understood  the  subsections,  they  probably  would  not  have  been 
enacted  in  their  present  form.  But  while  the  legislative  record  is  reasonably 
clear  that  a  broad  literal  reading  was  not  intended,  it  is  entirely  opaque  as 
to  any  particular  narrow  meaning.  By  the  same  token,  while  the  broad  literal 
meaning  of  the  subsections  is  almost  certainly  unconstitutionally  vague  and 
overbroad,  the  statutory  language  does  not  point  toward  any  one  confined 
reading  as  a  means  of  saving  them.  With  both  the  legislative  record  and  vague- 
ness objections  undermining  the  viability  of  a  broad  reading,  but  with  no 
particular  narrow  reading  having  either  the  imprimatur  of  Congress  or  the 
force  of  statutory  language,  the  courts  may  have  to  declare  793(d)  and  (e) 
unconstitutional. 

Given  the  imprecision  of  the  statutory  language  and  the  absence  of 
judicial  constructions,  analysis  of  the  subsections  must  focus  on  the  legislative 
materials.  Unfortunately,  the  interrelation  of  the  interpretive  problems  makes 
it  impracticable  to  organize  such  an  analysis  around  substantive  issues,  as 
has  been  done  in  the  preceding  sections  of  this  article.  Instead,  we  shall  have 
to  follow  the  development  chronologically,  through  three  separate  statutes, 
of  the  communication  and  retention  offenses  now  codified  in  subsections 
793(d)  and  (e).  Then  we  will  attempt  to  pull  together  the  materials  in  terms 
of  the  problems  of  interpretation  posed  by  these  provisions. 

Confusion  has  surrounded  these  offenses  from  the  first  statute  in  1911, 
through  the  voluminous  debates  on  the  Espionage  Act  of  1917,  and  into  the 
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remarkably  casual  1950  amendment  that  put  793(d)  and  (e)  into  their  present 
form.  One  major  problem  is  the  meaning  of  "not  entitled  to  receive  it,"  which 
defines  to  whom  communication  of  defense  information  is  barred.  This  term 
has  been  in  the  espionage  laws  since  1911,  but  it  has  never  been  defined  by 
statute  and  in  1917  a  provision  that  would  have  given  the  President  power  to 
say  who  was  and  was  not  "entitled  to  receive"  defense  information  was  struck 
from  the  Espionage  Act.  In  view  of  this  deletion,  it  is  questionable  whether 
the  term  can  be  given  meaning  by  reference  to  Executive  Orders.  And  even 
if  the  President  is  deemed  to  have  implicit  authority  to  implement  the  "not 
entitled"  phrase,  it  is  most  doubtful  whether  any  existing  Executive  Orders 
actually  do  implement  the  term.  The  classification  system  is  exceedingly  coy 
about  whether  it  is  backed  up  by  any  criminal  sanctions.  None  of  the  ap- 
plicable Orders  make  any  reference  to  the  "not  entitled  to  receive  it"  formula- 
tion of  793(d)  and  (e). 

Another  vexing  problem  is  whether  and  to  what  extent  793(d)  and  (e) 
require  culpable  motivation  as  an  element  of  the  offenses  they  describe.  With 
respect  to  communication  and  retention  of  tangible  "documents"  and  other 
enumerated  items,  the  subsections  use  only  the  word  "willfully,"  suggesting 
merely  the  requirement  of  knowing  or  reckless  engagement  in  the  act  of  dis- 
closure, as  contrasted  to  the  other  espionage  provisions  which  require  ulterior 
purpose  to  harm  United  States'  interests.  However,  in  the  confusion  prevailing 
during  the  1950  revision,  some  members  of  Congress  may  well  have  regarded 
"willfully"  as  implying  an  anti-United  States  motive.  A  second  question  con- 
cerning culpability  is  what  function  is  served  by  the  phrase  that  modifies 
"information":  "which  information  the  possessor  has  reason  to  believe  could 
be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of  any  foreign 
nation."  Does  the  phrase  refer  merely  to  the  type  of  information  disclosed  or 
is  the  actor's  awareness  of  the  possible  consequences  of  a  particular  disclosure 
an  element  of  the  offenses  involving  "information  ?" 

A  third  interpretative  problem  concerns  what  materials  and  information 
are  covered  by  the  subsections.  Must  the  tangible  documents  and  intangible 
information  be  derived  from  government  sources,  or  do  the  subsections  also 
protect  information  or  writings  independent  of  government  origin,  such  as  in- 
formation about  troop  movements  in  plain  view?  Moreover,  serious  questions 
arise  as  to  whether  particular  items  should  be  classified  as  documents  or  infor- 
mation. Although  subsections  (d)  and  (e)  cover  both  categories,  the  charac- 
terization may  nonetheless  be  significant  if  the  phrase  that  modifies  "informa- 
tion" imposes  a  significant  culpability  requirement  applicable  only  to  "informa- 
tion" and  not  to  "documents." 

Overriding  all  these  interpretive  issues  is  the  problem  of  how  the  sweep- 
ing language  of  793(d)  and  (e)  should  be  reconciled  with  the  clear  message 
of  the  1917  and  1950  legislative  histories  that  publication  of  defense  informa- 
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tion  for  the  purpose  of  selling  newspapers  or  engaging  in  public  debate  is 
not  a  criminal  act.  Should  publication  be  treated  as  a  mode  of  conduct  dis- 
tinguishable from  communication  animated  by  the  same  motivation  ?  This  was 
our  conclusion  as  to  the  proper  reading  of  794(a) 's  offense  of  communicating 
defense  information  to  foreigners,  but  there  are  great  problems  with  applying 
the  same  analysis  to  the  communication  offenses  of  793(d)  and  (e).  The 
latter  offenses  are  not  narrowly  drawn  in  terms  of  the  designated  recipients 
of  criminal  communication,  and  thus  it  is  well  nigh  impossible  to  distinguish 
publication  from  communication  in  this  statutory  context.  Moreover,  the  legis- 
lative history  generally  treats  publication  and  non-culpable  communication  as 
equally  deserving  of  protection.  This  suggests  that  Congress'  concern  not  to 
criminalize  publication  of  defense  information  must  be  effectuated  by  an 
analysis  of  793(d)  and  (e)  that  applies  across  the  board  to  the  communication 
and  retention  offenses  as  well. 

B.     The  1911  Act 

The  communication  offenses  of  793(d)  and  (e)  originated  in  the  fourth 
and  fifth  clauses  of  section  1  of  the  Defense  Secrets  Act  of  191 1.180  The  fourth 
clause  covered  whoever,  in  control  of  any  document  or  knowledge  connected 
with  the  national  defense,  "willfully  and  without  proper  authority,  communi- 
cates .  .  .  the  same  to  any  person  not  entitled  to  receive  it,  or  to  whom  the 
same  ought  not,  in  the  interest  of  the  national  defense,  be  communicated  at 
that  time."  The  next  clause  covered  whoever  "being  lawfully  intrusted  with 
any  such  document  ...  or  knowledge,  willfully  and  in  breach  of  his  trust,  so 
communicates  .  .  .  the  same."  Unlike  the  current  provisions,  the  1911  Act 
did  not  make  mere  retention  criminal.  Clause  four,  however,  can  be  read  so 
broadly  as  to  make  it  an  offense  for  anyone  to  discuss  any  defense  matter  with 
anyone  else  unless  he  has  been  given  permission.  On  the  other  hand,  it  can  be 
read  to  apply  only  to  specially  selected  personnel. 

The  amorphous  formulations  of  the  1911  Act  were  subjected  to  no 
significant  scrutiny  either  in  committee181  or  on  the  floor  of  Congress.182  In 

180.  The  full  text  of  the  1911  Act  is  quoted  at  note  25  supra. 

181.  The  five-page  report  of  the  House  Judiciary  Committee,  H.R.  Rep.  No.  1942, 
61st  Cong.,  3d  Sess.  (1911),  adopted  without  change  as  the  Senate  Committee  Report, 
S.  Rep.  No.  1250,  61st  Cong.,  3d  Sess.  (1911),  contains  no  clarification  of  the  meaning 
of  such  key  terms  as  "information  respecting  the  national  defense,"  "place  connected 
with  the  national  defense,"  "knowledge  ...  to  which  he  is  not  entitled,"  or  "without 
proper  authority."  The  stated  purpose,  according  to  the  Report  was  "to  protect  the 
nation  against  spying  in  time  of  peace."  Id.  at  2.  All  the  examples  cited  in  the  Report  to 
demonstrate  the  need  for  the  statute  were  cases  in  which  information  concerning  defense 
installations,  military  capabilities,  or  other  similar  information  useful  in  war  were  collected 
by  agents  of  foreign  governments.  The  Report  makes  no  mention  of  any  general  need 
for  military  secrecy  and  does  not  discuss  whether  publication  by  a  newspaper  for  the  pur- 
pose of  informing  the  public  about  military  affairs  would  constitute  "communicaftion]," 
"without  proper  authority,"  "to  any  person  not  entitled  to  receive  [the  information],  or  to 
whom  the  same  ought  not,  in  the  interest  of  the  national  defense,  be  communicated  at 
that  time." 

182.  The  House  debates  covered  less  than  two  pages  of  the  Congressional  Record. 
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the  House,  Congressman  Bennet  asked  what  was  meant  by  the  phrase  "to 
which  lie  was  [not)  entitled."  Chairman  Parker,  for  the  House  Judiciary 
Committee,  replied  that  the  statute  originally  included  the  word  "wrongfully," 
which  had  seemed  "vague  and  ambiguous"  to  the  committee  and  had  been 
replaced  by  "not  entitled."183  Parker  failed  to  indicate  what  the  new  phrase 
meant  or  why  it  was  less  ambiguous  than  "wrongfully."  No  questions  were 
even  raised  about  the  meaning  of  "in  breach  of  his  trust,"  or  equally  important, 
the  scope  of  "willfully  communicates."184 

Despite  the  paucity  of  legislative  guidance,  we  think  that  clauses  four 
and  five  were  intended  to  cover  only  government  employees,  and,  perhaps, 
persons  who  came  upon  information  because  of  their  employment  with  gov- 
ernment contractors  or  who  had  a  special  trust  relationship  with  the  Govern- 
ment. First,  this  limitation  is  suggested  by  the  overall  structure  of  the  1911 
Act.  The  first  three  clauses  clearly  applied  to  the  ordinary  citizen,  but  they 
contained  limited  prohibitions.  Thus,  the  citizen  who  went  to  certain  places 
for  the  purpose  of  obtaining  information  committed  an  offense ;  similarly,  he 
committed  an  offense  if  he  obtained  such  information  while  actually  in  such  a 
designated  place ;  finally,  he  committed  an  offense  if  he  received  information 
that  he  knew  another  had  obtained  in  violation  of  the  two  earlier  prohibitions. 
In  contrast,  the  prohibition  on  communications  in  clause  four  is  not  so  limited. 
A  prohibition  on  communication  of  defense  matters  without  permission,  ap- 
plicable to  all  citizens,  in  a  statute  that  made  obtaining  copies  of  government 
documents  criminal  only  if  done  on  government  property,  is  improbable.  The 
statutory  context  suggests,  therefore,  that  clause  four  was  intended  to  im- 
plement the  limited  prohibitions  on  citizen  conduct  by  requiring  government 
employees,  or  others  with  officially  authorized  access  to  defense  information, 
to  be  discreet  in  their  disclosures  to  the  general  public. 

Second,  the  language  used  in  defining  the  communication  offense  is  more 
appropriate  to  regulating  the  conduct  of  government  personnel  than  that  of 
citizens  generally.  Clause  four  could  be  breached  only  by  a  communication 
"without  proper  authority,"  and  then  only  to  a  person  "not  entitled  to  receive 

See  46  Cong.  Rec  2029-30  (1911).  The  Senate  debates  were  even  less  extensive.  Id.  at 
3516. 

183.  Id.  at  2030.  Bennet  persisted,  asking  whether  a  tourist  would  be  liable  under  the 
statute  if  he  took  a  photograph  which  happened  to  include  a  military  installation,  and 
adding  "we  ought  to  pass  with  some  hesitation  a  bill  which  makes  the  innocent  act  of  a 
person  a  crime."  Congressman  Hobson  replied  that  the  taking  of  such  a  photograph 
would  not  be  criminal  because  it  "would  not  be  giving  away  any  national-defense  secret." 
These  conclusory  statements  constituted  the  whole  of  the  debate  in  the  House,  which 
passed  the  bill  without  objection.  The  Senate  debates  contain  no  mention  of  the  possible 
application  of  the  statute  to  non-espionage  situations. 

184.  As  proposed  by  the  Justice  Department,  the  1911  legislation  contained  a  pre- 
sumption of  criminal  intent  from  the  fact  of  communication  along  the  lines  of  the  pre- 
sumption of  intent  contained  in  the  British  Official  Secrets  Act  of  1911,  1  &  2  Geo.  5,  c.  28. 
This  presumption  was  eliminated  by  the  House  Judiciary  Committee,  as  Chairman  Parker 
explained,  because  it  was  regarded  as  "not  fair."  However,  no  indication  was  given  as  to 
what  meaning  should  be  given  the  culpability  standard  "willfully." 
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it,"  but  no  body  of  statute  law  spoke  to  questions  of  "authority"  and  "entitle- 
ment." Since  nothing  in  the  1911  Act  defines  the  concept,  we  believe  it  is  fair 
to  read  this  provision  as  making  conduct  criminal  only  when  in  disregard  of 
rules  concerning  communication  of  defense  information  known  to  particular 
actors  who  were  obliged  to  comply  with  them.  Thus,  clause  four  presumably 
referred  to  military  and  other  orders  specifying  that  certain  information  or 
documents  should  be  given  only  to  a  limited  class  of  recipients.  Such  a  reading 
of  "authority"  and  "entitlement"  still  leaves  problems  because  no  general 
classification  or  secrecy  system  existed  in  1911,  and  the  issue  of  who  had 
authority  to  make  such  rules  would  have  posed  difficulties  were  the  statute 
applied  to  non-military  government  personnel.185  Nonetheless,  the  alternative 
reading  of  applicability  to  all  citizens  is  of  radical  sweep  in  the  context  of  the 
1911  Act,  and  poses  forbidding  problems  of  interpretation  of  the  "authority" 
and  "entitlement"  phrases. 

Clause  five  is  more  clearly  limited  only  to  a  restricted  class  of  persons.  It 
presupposes  that  an  actor  who  has  been  "intrusted"  with  documents  or  knowl- 
edge— the  government  employee  or  contractor — is  the  target  of  the  prohibition. 

Our  narrow  reading  of  clauses  four  and  five  is  supported  by  the  Attorney 
General's  1916  Report  urging  new  espionage  legislation,  which  indicated  that 
he  viewed  the  1911  Act  as  having  a  narrow  reach.  He  asserted  the  need  for 

[A]n  act  making  it  a  crime  to  obtain,  without  lawful  authority,  or 
to  communicate  to  a  foreign  Government  or  any  officer  or  agent 
thereof,  or  to  any  other  person,  any  facts  or  information  relative  to 
the  national  defense  obtained  by  virtue  of  employment  in  the  service 
of  the  United  States,  or  obtained  from  unlawful  access  to  Govern- 
ment papers  or  other  property,  or  by  fraud  upon  or  connivance  with 
a  Government  official  or  employee,  or  otherwise  unlawfully  obtained 
or  retained.186 

The  Attorney  General  clearly  did  not  believe  the  existing  law  prohibited  all 
communication  about  defense  matters. 

On  the  assumption  that  clauses  four  and  five  of  the  1911  Act  were  in- 
tended to  apply  only  to  a  limited  class  of  persons,  a  question  of  central  im- 
portance is  whether  "publication"  of  defense  information  by  such  persons — 
either  by  speaking  to  the  public  directly  or  by  communicating  to  a  reporter — 
was  criminal.  While  Congress  did  not  directly  address  the  problem,  the  struc- 
ture of  the  Act  indicates  that  a  government  employee  committed  an  offense 
by  such  behavior,  although  the  listener  clearly  did  not.  Unlike  the  Espionage 
Act  of  1917,  the  1911  statute  did  not  use  both  "communicates"  and  "pub- 
lishes." Communicate  probably  was  meant  to  cover  both,  as  it  surely  does  in 

185.  The  relevance  of  the  Executive  classification  system  to  the  meaning  of  entitle- 
ment in  793(d)  and  (e)  is  discussed  at  text  following  note  327  supra. 

186.  1916  Att'y  Gen.  Ann.  Rep.  19. 
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ordinary  speech.187  Second,  the  penalty  provisions  of  the  1911  Act  varied  sanc- 
tions depending  on  whether  the  information  was  communicated  to  foreign 
governments.188  The  sentencing  distinction  makes  no  sense  unless  telling 
American  citizens  restricted  information  was  also  illegal.  Therefore,  the  issue 
is  whether  reporters  were  to  he  treated  differently  than  other  domestic  recip- 
ients for  this  purpose.  Assuming  that  the  law  covered  employees  only,  we  see 
no  basis  for  supposing  that  Congress  would  have  intended  to  exempt  their 
interchanges  with  the  press,  although  the  problem  was  not,  as  far  as  we  know, 
considered.  Thus,  under  clause  five,  the  criminality  of  a  statement  directly  to 
or  intended  for  the  public  seems  clear  unless  a  phrase,  "other  than  reporter," 
is  to  be  forcibly  interpolated.  Under  clause  four  the  point  is  equally  clear 
unless  one  regards  the  first  amendment  as  a  special  source  of  entitlement  to 
information  when  the  communication  is  preparatory  to  public  debate.  Such  a 
view  would  be  one  imposed  on  the  1911  Act,  and  does  not  derive  from  the 
statute's  language  or  intimations  in  its  legislative  history.  The  idea  that  the 
first  amendment  would  have  so  infused  the  "not  entitled"  phrase  would  un- 
doubtedly have  surprised  the  Blackstonian  conceptions  of  a  191 1  Congress. 
The  1911  Act  set  a  pattern  for  the  subsequent  legislation  by  using  sweep- 
ing language  in  a  statute  that  was  probably  intended  to  have  a  narrow  effect. 
Once  in  the  statute  books,  the  formless  terms  of  the  1911  Act  were  accorded  a 
respect  and  a  putative  clarity  in  later  legislative  stages  out  of  all  keeping  with 
the  casual  process  that  spawned  them. 

C.     The  1917  Act 

In  the  Espionage  Act  of  1917,189  the  predecessor  provisions  of  793(d) 
and  (e)  appeared  as  a  single  section,  1(d),  fashioned  from  clauses  four  and 
five  of  the  191 1  law.  It  covered: 

|\Y]hoever,  lawfully  or  unlawfully  having  possession  of,  access 
to,  control  over,  or  being  intrusted  with  any  document,  writing,  code 
book,  signal  book,  sketch,  photograph,  photographic  negative,  blue 
print,  plan,  map,  model,  instrument,  appliance,  or  note  relating  to 
the  national  defense,  willfully  communicates  or  transmits  or  attempts 
to  communicate  or  transmit  the  same  to  any  person  not  lawfully  enti- 
tled to  receive  it,  or  willfully  retains  the  same  and  fails  to  deliver  it 
on  demand  to  the  officer  or  employee  of  the  United  States  entitled  to 
receive  it  .  .  .  .190 

This  statute  extended  the  191 1  law  considerably,  adding  the  offense  of  reten- 
tion and,  more  importantly  for  our  purposes,  purportedly  broadening  the  law 

187.  See  text  following  note  277  infra. 

188.  The  penalty  for  violation  of  any  section  1  offense  was  1  year,  while  section  2 
provided  10-year  maximum  sentence  for  one  who  committed  section  1  offense  and  com- 
municated information  thus  illegally  obtained  to  an  agent  of  a  foreign  government. 

189.  40  Stat.  217  (1917). 

190.  Id.  at  218. 
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to  control  the  conduct  of  both  lawful  and  unlawful  possessors  of  defense  docu- 
ments and  hardware.  Read  literally,  subsection  1(d)  disregards  the  actor's 
relationship  to  the  Government.  On  the  other  hand.  Congress  cut  back  on  the 
1911  law's  apparent  coverage  because  subsection  1(d)  concerned  only  tangible 
items,  and  arguably  information  derived  therefrom.191  It  did  not  restrict  the 
conduct  of  a  person  whose  knowledge  of  information  of  defense  significance 
came  from  personal  observation. 

The  confusion  in  the  65th  Congress  concerning  subsection  1(d)  was  con- 
siderable. The  legislative  history  raises  serious  doubts  as  to  whether  Congress 
had  even  a  vague  understanding  of  subsection  1(d)  by  the  time  the  final  votes 
were  cast.  As  previously  recounted,  the  Wilson  Administration  originally 
sought  broad  information  controls,  and  its  initial  bill,  S.  8148,  sailed  through 
the  1917  Senate  by  a  huge  margin  in  substantially  the  terms  its  sponsors 
desired.  The  House,  however,  reacting  to  the  protests  of  the  nation's  news- 
papers, allowed  S.  8148  to  die.  When  the  next  session  opened  and  S.  2  and 
H.R.  291  were  debated,  the  Administration  forces  could  not  win  acceptance  of 
broad  prohibitions.  First,  both  the  House  and  Senate  committees  narrowed 
the  scope  of  provisions  that  limited  public  access  to  defense  installations  by 
requiring  a  culpable  purpose  beyond  mere  satisfaction  of  curiosity.  Second, 
and  most  important,  the  Administration  could  not,  despite  its  most  vigorous 
efforts,  secure  enactment  of  any  form  of  censorship  provision. 

Subsection  1(d),  however,  alone  among  the  major  provisions  in  the  orig- 
inal Wilson  proposal  to  the  Senate,  survived  substantially  intact.  Unfortunately, 
the  legislative  record  is  not  plain  on  whether  subsection  l(d)'s  hardiness  re- 
flects Congress'  approval  of,  or  inadvertence  to,  the  effects  its  literal  reading 
compels.  The  provision  was  debated,  and  then  briefly,  only  during  the  debate 
on  S.  8148  when  the  Senate  was  acquiescent  to  the  Administration's  sweeping 
proposals.  At  that  time,  so  far  as  the  debates  reveal,  it  was  understood  to  be 
an  extremely  broad  prohibition  against  communication  of  defense  matters.  In 
the  S.  2  debate,  although  little  mention  was  made  of  subsection  1(d),  the 
Senate  totally  rejected  the  notion  of  broad  information  controls.  Did  the 
Senate's  understanding  of  subsection  1  (d)'s  language  also  change? 

The  House  action  is  much  easier  to  comprehend.  The  comparable  pro- 
vision that  passed  the  House,  section  3  of  H.R.  291,  was  thought  from  the 
start  to  be  a  narrow  provision,  applicable  we  believe  only  to  government  em- 
ployees and  contractors.  At  conference,  however,  no  one  indicated  that  the 
two  houses  of  Congress  had  different  understandings  of  the  provision's  mean- 
ing. Instead,  the  conference  proposal  based  on  the  original  section  1(d)  of  S. 
8148  was  enacted  without  even  being  mentioned.  At  the  same  time,  other 

191.  See  text  accompanying  note  214  infra. 
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provisions,  arguably  necessary  to  give  section  1(d)  any  legal  effect,  were 
eliminated. 

1.  5".  8148.  When  S.  8148  was  introduced  in  the  Senate  in  February, 
1917,  section  1(d)  was  substantially  in  the  form  in  which  it  was  ultimately 
enacted.  The  sole  difference  was  that  the  proposed  law  covered  "document  .  .  . 
appliance,  note  or  information  relating  to  the  national  defense."192  The  word 
"information"  was  later  dropped.  The  debates  on  section  1  of  S.  8148,  however, 
centered  not  on  section  1(d),  but  on  section  1(a),  now  subsection  793(a).  As 
will  be  recalled  from  our  earlier  discussion,  that  section  as  originally  proposed 
made  criminal  going  on  or  near  designated  places  to  obtain  defense  informa- 
tion to  which  one  was  "not  lawfully  entitled."  Cummins  and  other  critics 
focused  their  fire  on  the  "lawfully  entitled"  language  in  section  1(a).  The 
content  of  the  phrase  is  critical  to  the  meaning  of  1(d).  Time  and  again 
Cummins  exploited  the  fundamental  ambiguity  of  the  term.  Is  one  "entitled"  to 
information  unless  its  acquisition  is  prohibited  by  some  statute  or  regulation, 
or  is  one  entitled  to  nothing  unless  its  acquisition  is  expressly  authorized? 
Cummins  was  eager  to  impress  the  Senate  with  section  l(a)'s  sweep,  and  he 
thus  argued  that  the  provision  required  affirmative  authorization.193  So  read, 
with  the  absence  of  any  body  of  statute  law  or  executive  regulation  creating 
such  entitlement,  section  1(a)  would  indeed  have  been  a  remarkably  broad 
prohibition.  To  take  an  example  Cummins  used,  asking  the  Secretary  of  the 
Navy  a  question  about  a  defense-related  matter  he  was  not  privileged  to  dis- 
close would  technically  have  been  a  crime.194 

Other  Senators  rejected  Cummins'  interpretation  and  insisted  that  a 
citizen  would  be  lawfully  entitled  to  information  unless  some  statute  or  lawful 
order  said  he  was  not  to  have  it.195  These  reassurances  did  nothing  to  alter 
Senator  Cummins'  understanding,  probably  in  large  part  because  Senator 
Overman,  the  bill's  sponsor,  was  confused  and  inconsistent.  Overman  clearly 
believed  that  "not  lawfully  entitled"  meant  that  the  citizen  had  acted  in 
violation  of  a  statute  or  rule,  rather  than  that  he  had  not  been  expressly  au- 
thorized, but  too  often  he  spoke  inconsistently : 

192.  See  54  Cong.  Rec.  3409  (1917). 

193.  For  example,  Cummins  argued  "We  have  no  statute  prescribing  who  is  entitled 
to  such  information.  There  is  no  common  law  determining  who  is  entitled  to  such  informa- 
tion, and  I  do  not  know  whether  all  of  the  officers  of  the  Army  would  be  entitled  to  it, 
or  the  officers  of  the  Navy.  I  do  not  know  whether  anybody  but  the  Commander  in  Chief 
would  be  entitled  to  it."  54  Cong.  Rec  3486  (1917).  See  also  id.  at  3487,  3489,  3492 
(similar  statements  by  Cummins).  Senator  Works  treated  entitlement  the  same  way. 
Id.  at  3484,  3486. 

194.  54  Cong.  Rec  3499  (1917)    (remarks  of  Senator  Cummins). 

195.  Thus  Senator  Sutherland  observed,  "the  phrase  'lawfully  entitled'  means  nothing 
more  and  nothing  less  than  that  the  particular  information  must  have  been  forbidden,  not 
necessarily  by  an  act  of  Congress ;  because  in  dealing  with  military  matters  the  Presi- 
dent has  very  great  power."  54  Cong.  Rec  3489  (1917).  See  also  id.  at  3490  (remarks 
of  Senator  Walsh)  ;  id.  at  3492  (remarks  of  Sen.  Sutherland). 
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.  .  .  this  matter  is  covered  by  using  the  words  "not  lawfully  entitled." 
That  means  against  any  statute  of  the  United  States  or  against  any 
rule  or  regulation  prescribed. 

Now  the  Senator  wants  to  limit  us  to  a  statute.  We  will  have  to 
go  to  work  here  and  pass  a  thousand  statutes  or  more  if  you  limit 
it  to  that.  This  language  is  general.  It  does  not  particularize.  Any 
man  who  goes  in  and  on  and  approaches  the  places  named  for  the 
purpose  of  obtaining  information  on  these  matters  is  punishable 
under  this  law.  What  business  has  any  man  to  go,  without  lawful 
authority,  in  and  upon  our  national-defense  stations  for  the  purpose 
of  getting  information  ?  Why,  there  is  no  American  citizen  who 
needs  to  have  the  information  unless  he  goes  by  lawful  authority ; 
and  if  he  goes  without  lawful  authority  he  ought  to  be  punished, 
because  he  goes  for  the  purpose  of  giving  the  information  to  an 
enemy.196 

Despite  Overman's  confusion  and  Cummins'  stubborn  insistence  that 
entitlement  required  authorization,  the  debates  on  subsection  1(a)  reveal  a 
general  consensus  that  one  was  not  "lawfully  entitled"  to  information  only 
if  someone's  orders  or  statutes  precluded  its  acquisition.  Presumably  by  the 
phrase  used  in  subsection  1(d),  "not  lawfully  entitled  to  receive  it,"  was 
similarly  understood. 

The  debate  never  focused,  however,  on  who  had  the  power,  and  by 
what  authority,  to  issue  the  necessary  implementing  orders.  As  we  shall  see, 
that  is  a  central  and  very  complicated  question  under  the  current  subsections 
793(d)  and  (e).  S.  8148,  drafted  in  the  Executive  Branch,197  included  a 
provision,  section  6,  which  gave  the  President  important  rule-making  authority 
under  the  Act  as  a  whole.  It  stated: 

The  President  of  the  United  States  shall  have  power  to  designate 
any  place  other  than  those  set  forth  in  paragraph  (a)  of  section  1 
hereof  as  a  prohibited  place  for  the  purposes  of  this  chapter,  on 
the  ground  that  information  with  respect  thereto  would  be  prejudicial 
to  the  national  defense ;  he  shall  further  have  the  power,  on  the 
aforesaid  ground,  to  designate  any  matter,  thing,  or  information 
belonging  to  the  Government,  or  contained  in  the  records  or  files 
of  any  of  the  executive  departments,  or  of  other  Government  offices, 
as  information  relating  to  the  national  defense,  to  which  no  person 
(other  than  officers  and  employees  of  the  United  States  duly 
authorized)  shall  be  lawfully  entitled  within  the  meaning  of  this 
chapter:    Provided,   however,   That   nothing  herein  contained   shall 

196.  54  Cong.  Rec  3586.  See  also  id.  at  3489. 

197.  Although  Executive  Branch  drafting  of  major  legislation  is  now  commonplace, 
that  S.  8148  had  been  so  authored  evoked  Cummins'  vigorous  criticism.  See,  e.g.,  54  Cong. 
Rec.  3493  (1917).  Undoubtedly,  that  the  technical  aspects  of  the  legislation  were  so  ill- 
understood  by  the  sponsors  reflected  their  lack  of  participation  in  its  drafting.  Thus,  the 
House  Debates  on  H.R.  291  were  much  clearer  because  the  Congressmen  in  charge  knew 
the  content  of  the  legislation  they  were  discussing. 

In  general,  a  major  difficulty  with  these  laws  is  that  Congress  has  too  often  let  the 
Executive  Branch  do  the  drafting  while  at  the  same  time  trying  to  control  the  results 
by  seeking  assurances  concerning  the  limited  intention  of  broad  formulations.  Given  that 
information  control  is  an  area  where  President  and  Congress  inevitably  differ,  the  ap- 
proach is  sure  to  breed  confusion  as  to  coverage. 
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be  deemed  to  limit  the  definition  of  such  information  within  the 
meaning  of  this  chapter  to  such  designated  matter,  thing,  or  infor- 
mation l''" 

Our  judgment,  based  on  the  structure  of  S.  8148,  is  that  the  Administra- 
tion intended  section  1(d)  and  section  6,  to  provide  statutory  authority  for  a 
classification  system  backed  by  criminal  sanctions.  Pursuant  to  section  6,  the 
President  could  designate  any  "matter,  tiling  or  information  belonging  to,"  or 
in  the  files  of,  the  Government  as  being  information  related  to  the  national  de- 
fense. It  granted  him  power  beyond  what  he  had  as  Commander-in-Chief,  and, 
fairly  read,  would  have  precluded  legal  challenge  to  the  factual  basis  for 
characterization  of  particular  information  as  defense-related.  Once  such  an 
order  was  made,  section  1(d)  was  triggered,  and  only  "duly  authorized" 
persons  would  be  "entitled  to  receive  it."  In  such  cases,  therefore,  section  6 
would  have  resolved  the  fundamental  ambiguity  inherent  in  the  entitlement 
concept  brought  forward  from  the  1911  Act:  all  citizens  would  be  disentitled 
unless  authorized  by  executive  regulation.  Similarly,  Presidential  orders  under 
section  6  would  implement  section  1(a)  and  1(b)  of  S.  8148  (now  subsections 
793(a)  and  (b)) — prohibitions  against,  respectively,  going  on  certain  places 
to  obtain,  or  obtaining,  information  to  which  one  was  not  entitled.  If  a  person 
knowingly  went  to  the  War  Office  to  obtain  a  document  protected  under 
section  6,  he  would  have  violated  both  section  1(a)  and  1(b).  If  he  obtained 
the  document  and  communicated  it  to  someone  not  authorized  by  Executive 
Order  to  have  it,  he  would  have  violated  section  1(d). 

This  rather  neat  Administration  package  of  gathering  and  communicating 
offenses  implemented  by  executive  definition  of  who  was  "not  entitled"  to 
obtain  or  receive  defense  information  was  unraveled  when  the  conference  ulti- 
mately cut  most  of  section  6  from  the  Espionage  Act.  The  problem,  however, 
is  whether  the  executive  rule-making  authority  there  set  out  was  intended 
to  be  the  exclusive  means  by  which  the  "not  entitled"  language  of  section  1(d) 
was  to  be  given  effect,  and  if  so,  whether  the  ultimate  rejection  of  section  6 
left  section  1(d)  without  content.190 

Unfortunately,  there  was  little  informative  discussion  either  in  the  debates 
on  section  1(a)  or  otherwise  of  the  relationship  between  section  6  and  the 
other  provisions  of  the  S.  8148.  Only  Senator  Works  clearly  saw  that  "law- 
fully entitled"  was  intended  to  be  defined  by  recourse  to  the  provisions  in 
section  6;200  Senator  Cummins,  although  he  marvelled  that  section  6  could 
even  be  proposed,-01  did  not  explicitly  ground  his  understanding  that  "entitle- 

198.  54  Cong.  Rec.  3409  (1917). 

199.  From  the  proviso  to  section  6,  it  is  clear  at  the  very  least  that  1(a)  was  not 
thought  limited  to  information  defined  as  restricted  under  section  6.  However,  section 
1(a)  was  primarily  designed  to  prohibit  acquisition  of  information  about  places;  such 
information  would  be  in  plain  view  to  a  person  on  the  premises. 

200.  See,  e.g.,  54  Cong.  Rfx.  3484,  3487  (1917). 

201.  54  Cong.  Rec  3589  (1917). 
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ment"  required  express  authorization  upon  section  6's  grant  of  power  to 
limit  information  to  those  "duly  authorized"  to  have  it.  Quite  clearly  more- 
over, Senator  Sutherland  did  not  see  the  relationship.  He  conceived  the 
President  or  his  agents  as  having  power  to  issue  rules  bearing  upon  "entitle- 
ment" pursuant  to  his  powers  as  Commander-in-Chief,202  and  he  made  no 
mention  of  section  6. 

The  interesting  question  is  what  the  rest  of  the  Senate  was  thinking. 
Senator  Cummins  subsequently  proposed  amending  section  1(a)  to  prohibit 
entry  onto  premises  in  violation  of  "a  statute  or  lawful  order  of  the  President 
of  the  United  States,203  which  would  conform  section  1(a)  to  Senator  Suther- 
land's understanding  without  making  use  of  the  "entitlement"  language.  One 
possible  objection  to  the  proposal,  that  the  President  might  be  precluded  from 
broad  delegation  of  authority  to  his  agents,  was  not  made.  Instead  Senator 
Townsend  urged  the  amendment's  rejection  because  he  doubted  the  President's 
constitutional  authority  to  make  rules  about  the  variety  of  places  covered  by  the 
Act  ;204  and  Senator  Overman  pressed  that  the  entitlement  language  merely 
retained  a  concept  that  the  1911  Act  had  already  placed  in  the  statute  books.205 
Thus,  the  role  that  section  6  was  to  play  in  defining  "entitlement"  was  never 
clarified. 

The  lengthy,  and  ultimately  unedifying  debate  on  section  1(a),  and  the 
meaning  of  "lawfully  entitled"  as  there  used,  precluded  lengthy  debate  on  the 
same  issues  as  raised  by  section  1(d).206  Whether  the  not  entitled  language 
in  1(d)  also  had  meaning  independent  of  Presidential  action  under  section  6 
was  never  considered.  Indeed,  the  only  time  that  1(d)  was  debated  in  the 
S.  8148  debates  was  in  response  to  Cummins'  proposal  to  strike  the  retention 
offense.207  This  amendment  was  rejected,  but  the  debate  upon  it  is  important. 
Cummins  construed  1(d)  to  require  a  citizen  to  provide  authorized  government 
personnel  with  whatever  defense  information  he  had  personally  collected  from 
whatever  sources ;  otherwise  he  would  be  unlawfully  retaining  it.  He  thus 
did  not  understand  the  enumerated  items  covered  by  1(d)  to  be  restricted  to 
documents  or  information  that  originated  with  the  Government  and  which  the 

202.  54  Cong.  Rec.  3491-92  (1917).  Cummins  asked  whether  Presidential  power 
extended  to  prohibiting  entry  into  a  steel  factory.  Sutherland's  response  was  "not  unless 
it  has  become  a  part  of  the  national  defense."  Id.  at  3492. 

203.  54  Cong.  Rec.  3586  (1917). 

204.  54  Cong.  Rec  3587  (1917).  Senator  Townsend  was  either  ignorant  of,  or  dis- 
agreed with,  the  view  that  "entitled"  meant  forbidden  by  statute  or  order.  Id.  Unfortu- 
nately, Sutherland  was  absent  from  the  floor  when  Cummins'  amendment  was  discussed. 

205.  54  Cong.  Rec  3588  (1917). 

206.  After  his  efforts  to  amend  1(a)  failed,  Cummins  offered  a  comparable  amend- 
ment to  1(d)  for  the  record.  He  proposed  to  change  the  language  of  section  1(d) — "not 
lawfully  entitled  to  receive  it" — to  "who  is  forbidden  by  a  statute  or  a  lawful  order  of  the 
President  of  the  United  States  to  acquire  or  receive  it."  See  54  Cong.  Rec.  3601  (1917). 
The  amendment  was  rejected  without  discussion,  presumably  because  it  was  thought  that 
the  issues  were  the  same  ones  that  had  been  involved  in  the  defeat  of  l(a)'s  amendment. 

207.  54  Cong.  Rec  3601-04  (1917). 
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President  had  designated  under  section  6.  He  posed  the  case  of  a  man  who 
knew  how  many  bushels  of  corn  or  wheat  have  been  raised  in  Iowa.  On  the 
assumption  that  such  matters  relate  to  the  national  defense,  was  it  not  wrong, 
Cummins  argued,  to  compel  him  to  turn  over  his  findings  to  any  authorized 
Government  official  ?208  Surprisingly,  everyone  who  commented  accepted  Cum- 
mins' broad  reading  of  the  statute  as  correct,  but  deemed  it  appropriate  to 
compel  such  cooperation.209 

If  defense  documents  and  information  were  covered  by  section  1(d) 
without  regard  to  their  source,  any  private  conversation  concerning  national 
defense  matters  was  a  criminal  communication.  Surely  even  S.  8148  had 
not  planned  to  go  that  far  because  section  2(c),  the  censorship  provision,  was 
triggered  only  by  Presidential  regulations.  Yet  when  discussion  turned  to 
section  2(c),  Senator  Lee  specifically  pointed  out  section  1(d) 's  sweeping 
scope. 

I  am  inclined  to  think  that  item  (c)  [the  publication  provision] 
is  absolutely  correct.  As  has  been  pointed  out,  it  applies  to  times  of 
war  ;  it  applies  to  military  movements  in  time  of  war  .  .  . 

I  think  it  is  all  right ;  but  when  you  go  back  to  section  (d),  on 
page  3 — we  have  passed  that,  but  it  may  yet  come  up  in  the  Senate — 
I  think  that  is  as  far  in  the  wrong  as  the  provision  under  discussion 
is  right. 

Eliminating  certain  of  the  parenthetical  sentences,  subdivision 
(d)  would  simply  read: 

Whoever,  lawfully  or  unlawfully,  having  possession  of  informa- 
tion relating  to  the  national  defense  willfully  communicates  or  trans- 
mits the  same  to  any  person  not  lawfully  entitled  to  receive  it  shall 
be  punished — 

And  so  forth. 

That,  I  take  it,  Mr.  President,  is  aimed  at  any  newspaper 
reporter  who  gets  any  kind  of  information  about  military  matters 
in  time  of  peace.210 

Lee's  observations  prompted  no  rejoinders  that  he  had  exaggerated  1(d) 's 
coverage.  Section  1(d)  received  no  further  attention,  and  S.  8148  was 
passed.211 

At  this  point  in  the  legislative  history,  subsection  1  (d)  seems  to  have  been 
understood  as  a  sweeping  prohibition   on   communication   and   retention   of 

208.  Id.  at  3602. 

209.  Sec  id.  at  3603  (remarks  of  Sen.  Williams)  "Any  man  who  would  refuse  to 
communicate  to  the  government  .  .  .  upon  proper  inquiry  would  be  spiritually  a  traitor 
to  his  own  land."  Sen.  Fall  was  more  cautious,  urging  that  courts  would  presume  that 
the  legislature  had  not  intended  "a  futile  or  foolish  thing."  Id.  at  3603.  Nonetheless,  "if 
it  became  necessary  ...  to  ascertain  how  many  bushels  of  wheat  were  today  in  the 
elevators  within  the  State  of  Iowa  as  a  part  of  the  national  defense  .  .  .  and  the  Senator 
from  Iowa  was  to  refuse  to  deliver  that  information  ...  to  the  party  whose  business  it 
was  to  obtain  it,  I  should  say  that  the  Senator  from  Iowa  was  guiltv  under  this  act."  Id. 
at  3604. 

210.  54  Conc.  Rec.  3605  (1917). 

211.  Id.  at  3665. 
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defense  information  whether  or  not  derived  from  government  sources.  There 
are  problems  of  course,  with  imputing  to  the  Senate  as  a  whole  observations 
by  critics  who  were  trying  to  alarm  by  stressing  the  statute's  breadth.  Nonethe- 
less, this  reading  is  supported  by  the  untroubled  Senate  passage  of  2(c)  at 
this  first  stage  of  its  legislative  consideration.  Not  a  word  was  said  to  show 
that  the  proposed  language  had  a  narrow  intendment  although  Senator  Over- 
man said  only  spies  and  traitors  need  fear  prosecution.  In  terms  of  the  issues 
we  posed  at  the  outset  of  our  discussion  of  subsections  793(d)  and  (e),  the 
Senators  who  spoke  consistently  assumed  the  broadest  possible  coverage  for 
section  1(d). 

2.  S.  2.  Section  1(d)  was  no  more  at  the  forefront  of  discussion  in  the 
debates  upon  S.  2  than  it  had  been  in  the  earlier  discussion  of  S.  8148.  The 
only  action  directly  taken  on  1(d)  was  adoption  of  an  amendment,  proposed 
at  the  outset  of  Senate  consideration  of  S.  2  by  Senator  Overman  for  the 
Judiciary  Committee,  which  deleted  the  word  "information."212  The  most 
plausible  explanation  for  this  action  emerges  if  one  relates  it  back  to  Cummins' 
criticism  of  the  retention  offense  in  S.  8148.  He  had  stressed  the  impropriety 
of  compelling  the  citizen,  in  time  of  peace  as  well  as  war,  to  furnish  the  Gov- 
ernment with  privately  gathered  defense  information.  The  impropriety,  in 
Cummins'  view,  was  magnified  because  of  the  breadth  of  "related  to  the 
national  defense." 

In  our  opinion,  Cummins  misconstrued  the  statute;  subsection  1(d)  of 
S.  8148  was  properly  interpreted  to  mean  that  "information"  referred  only  to 
matters  that  originated  with  the  Government,  with  the  retention  offense 
understood  to  further  the  Government's  interest  in  custody  of  its  own  papers. 
Reading  section  1(d)  in  connection  with  the  proposed  section  6  makes  this 
clear.213  The  problem  was,  however,  that  1(d)  was  poorly  drafted  in  that  it 
treated  the  two  offenses — communication  and  retention  in  the  face  of  demand 
— in  a  single  sentence.  Our  hypothesis  is  that  rather  than  split  the  two 
offenses  to  vary  slightly  the  matters  covered  depending  on  whether  communica- 
tion or  retention  was  at  stake,  the  committee  obliged  Cummins  by  simply 
dropping  "information"  for  both  offenses.  That  simplistic  course  was  regret- 
table on  two  grounds.  First,  no  affirmation  was  made  that  the  items  covered 
by  section  1(d)  were  Government  documents,  and  second,  the  issue  of 
coverage  posed  by  the  statute's  language  was  transferred  from  the  retention 
offense  to  the  communication  offense.  After  the  amendments  were  adopted, 
was  divulging  the  information  contained  in  a  document  an  offense,  or  was 
transferring  the  actual  document  or  an  exact  replica  of  it  the  only  conduct 
which  violated  the  section  ?  From  both  the  remarks  of  Senator  Overman  at 


212.  55  Cong.  Rec.  3605  (1917). 

213.  That  section  1(d)  was  taken  from  clauses  4  and  5  of  the  1911  act  also  supports 
this  construction. 
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the  time  of  amendment,214  and  other  scattered  comments,215  we  think  it  rea- 
sonably clear  that  revelation  of  the  contents  of  a  document  was  understood 
to  be  an  offense. 

The  more  difficult  tasks  in  appraising  the  effect  of  S.  2  on  subsection  1(d) 
concern,  first,  the  inferences  to  be  drawn  from  rejection  of  the  censorship 
provision,  and  second,  the  Senate's  understanding  of  "entitlement  to  receive" 
as  used  in  1(d)  once  that  term  was  deleted  from  section  1(a)  by  substituting 
a  culpability  requirement  for  it. 

We  have  earlier  set  forth  the  legislative  materials  pertaining  to  the  re- 
jection of  the  proposed  section  2(c).216  The  Senate,  which  had  passed  2(c)  of 
S.  8148  without  much  concern,  was  subsequently  bombarded  with  newspaper- 
inspired  protests,  including  a  petition  signed  by  a  million  citizens.217  Appar- 
ently this  intense  pressure  and  misgivings  of  many  Senators  on  grounds  of 
principle,  motivated  efforts  to  limit  2(c).218  Every  new  try  came  up  against 
the  same  fundamental  problem:  no  matter  how  they  couched  2(c)  with 
provisos  to  protect  the  right  to  criticize  the  Government,  the  possibility 
remained  that  it  would  provide  a  basis  for  suppressing  vigorous,  and  useful, 
criticism  of  the  war  effort.  Faced  with  this  dilemma,  the  Senate  chose  to  risk- 
free  speech. 

What  effect  should  that  decision  have  upon  understanding  section  1(d), 
which,  like  2(c),  was  intended  by  the  Administration  to  be  a  broad  prohibition  ? 
Nothing  in  the  S.  8148  debates  suggested  narrow  meanings  for  1(d)  ;  to  the 
contrary,  the  Senators  who  spoke  construed  it  more  broadly  than  even  the 
Executive  had  intended.  Reintroduced  in  nearly  the  same  language  in  S.  2,  it 
never  received  further  clarification.  It  may  therefore  be  argued  that  the  rejec- 
tion of  2(c)  should  not  affect  the  interpretation  of  1(d).  Section  2(c)  was 
broader  than  1(d)  in  that  the  former  barred  publications  within  the  scope  of 

214.  The  following  exchange  occurred: 

Mk.  Pomerene.     I  am  very  clearly  of  the  opinion  that  if  a  man  had  information 
which  he  had  gleaned  from  some  document  or  record  which  might  be  of  value  to 
an  enemy  and  it  was  given  to  the  enemy  he  ought  to  be  penalized  for  it. 
Mr.  Overman.     If  the  Senator  will  read  paragraph  (d),  with  reference  to  papers, 
signal  books,  photographs,  photographic  negatives,  and  so  forth,  he  will  see  that 
there  is  no  occasion  for  these  words  here.  That  covers  information. 
Mr.  Pomerene.     I  realize  that,  but  it  seems  to  me  it  ought  to  be  more  compre- 
hensive, and  it  would  not  be  wrong  to  have  the  words  retained.  If,  however,  it  is 
provided  for  in  another  portion  of  the  bill  I  have  no  objection. 
55  Cong.  Rec.  778  (1917). 

215.  See,  e.g.,  55  Cong.  Rec.  792  (1917)  (remarks  of  Sen.  Cummins)  (in  response  to 
a  newspaper  article  reporting  an  Admiral's  protests  that  defense  contractors  "divulge  the 
contents  of  plans  given  to  them  for  estimating  purposes,"  Cummins  said  1(d)  covers 
"precisely"  the  case.).  55  Cong.  Rec.  2064  (1917)  (remarks  of  Senator  Sterling)  (1(d) 
covers  "contents").  Whether  the  Justice  Department  realized  this  is  problematic.  See  text 
accompanying  note  269  infra. 

216.  See  text  following  note  51  supra. 

2\7.  Surprisingly,  many  newspapers  were  willing  to  endorse  limited  censorship.  For 
text  of  the  New  York  Newspapers  proposal  see  55  Cong.  Rec  788  (1917). 

218.  Compare  the  breadth  of  section  2(c)  as  initially  proposed,  see  text  accompanying 
note  42  supra.  n<ith  its  scope  as  last  urged  by  the  conference,  see  note  78  supra. 
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whatever  regulations  were  issued,  regardless  of  whether  the  Government  was 
the  source  of  the  information.  Section  1(d)  by  contrast  was  concerned  only 
with  government  documents,  although  some  Senators  appeared  to  be  confused 
on  the  point.219  Consequently,  rejection  of  2(c)  does  not  logically  mandate 
imputation  of  altered  understanding  about  the  scope  of  1(d).  Nonetheless,  it 
is  unrealistic  to  assume  that  the  Senate  rejected  2(c)  but  still  intended  to 
permit  prosecution  for  publishing  material  that  emanates  from  a  government 
official.  The  Senate  realized  that  newspapers,  especially  in  wartime,  get  most 
of  their  information  about  government  from  people  who  are  in  government.220 

The  examples  that  were  given  in  the  debate  are  instructive.  Proponents 
of  section  2(c)  argued  that  free  speech  was  sufficiently  safeguarded  by  the 
proviso  protecting  "criticism"  of  the  conduct  of  the  war.  Opponents  protested 
that  criticism  was  impossible  unless  grounded  on  revelation  of  information 
with  some  potential  for  injurious  use.  The  most  prominent  example  of  vig- 
orous criticism  that  the  Senate  considered  was  Lord  Northcliffe's  revela- 
tion, in  the  London  Times,  that  British  soldiers  were  being  killed  because  of 
shoddy  munitions.221  Lord  Northcliffe's  information  came  from  British  military 
sources;  read  literally,  section  1(d)  would  have  authorized  punishment  of 
American  officials  had  they  revealed  comparable  information  to  newspapers — 
at  least  if  the  information  had  been  derived  from  documentary  sources;  it 
might  also  have  provided  authority  for  punishing  the  newspaper  (if  com- 
municating comprehends  publishing)  and  newspaper  reporters  for  their  com- 
munications leading  up  to  publication.  Whether  the  Senate  understood  that 
section  1(d)  might  be  applied  to  the  divulging  government  employee  is 
unclear,  since  no  one  interjected  1(d)  into  the  discussion  at  that  point.  In 
view  of  the  praise  accorded  Lord  Northcliffe,  it  is  certain,  however,  that  the 
Senate  intended,  by  voting  against  2(c),  not  to  make  criminal  a  newspaper's 
or  newspaper  reporter's  obtaining  or  revelation  of  such  information. 

We  have  also  noted  Senator  Walsh's  reading  into  the  record  a  newspaper 
article  concerning  the  emplacement  of  a  submarine  net  in  New  York  harbor.222 
Although  there  was  some  indication  that  the  Government  might  earlier  have 

219.  See  note  214  supra. 

220.  See,  e.g.,  55  Cong.  Rec.  2122  (1917)  (remarks  of  Sen.  Borah)  ("These  facts 
with  reference  to  the  movements  of  troops,  and  so  forth,  are  in  the  hands  of  officers  in 
the  first  instance,  and  must  come  from  them."). 

Whether  section  1(d)  was  understood  at  that  point  in  the  debate  to  make  disclosure 
by  government  employees  criminal  is  not  clear.  Senator  Overman  sought  to  add  an  anti- 
disclosure  provision  to  the  bill  which  would  clearly  have  made  revelations  in  violation  of 
Presidential  orders  criminal.  It  was  rejected.  55  Cong.  Rec.  2265  (1917).  The  proposal 
is  set  out  at  note  73  supra. 

221.  Lord  Northcliffe's  vigorous  denunciation  of  British  conduct  of  the  war,  in 
disregard  of  censorship  policies,  led  to  substantial  reforms.  Congress  consistently  referred 
to  it  as  the  sort  of  journalism  they  did  not  wish  to  impede.  See,  e.g.,  54  Cong.  Rec.  3607 
(1917)  (Remarks  of  Sen.  Cummins.)  ;  55  id.  at  780-781  (Sens.  Walsh  and  Lodge)  ;  55  id. 
at  2121  (Sen.  Borah.). 

222.  55  Cong.  Rec  2073  ( 1917).  See  text  at  note  69  supra. 
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leaked  this  story  in  testimony  before  Congress,223  the  Senate  addressed  the 
issue  in  terms  of  whether  this  sort  of  story  should  be  suppressed.  It  was 
apparent,  and  indeed  expressly  recognized,  that  the  likely  source  of  such 
stories  would  be  Government  officials.224  Nonetheless,  the  Senate  chose  not  to 
criminalize  such  newspaper  disclosures.  This  unwillingness  did  not,  in  our 
view,  stem  directly  from  according  a  special  value  to  "publishing"  not  shared 
by  communicating  information  generally.  To  the  contrary,  the  Senate  generally 
was  more  concerned  for  the  ordinary  citizen  than  the  newspapers,  and  had 
indeed  earlier  dropped  "communicate"  from  2(c)  on  that  ground.225  Rather, 
the  rejection  was  premised  on  the  judgment  that  the  consequences  of  authoriz- 
ing suppression  of  discussion  were  more  serious  than  the  likely  military 
benefits. 

To  be  sure,  insofar  as  section  1(d)  prohibited  only  the  divulgence  of 
documents  and  other  tangible  materials,  one  may  say  that  the  Senate's  unwill- 
ingness to  make  disclosure  criminal  did  not  extend  to  circumstances  where 
the  secrecy  of  government  documents  was  compromised.  That  assumes,  how- 
ever, far  greater  technical  understanding  of  the  Bill  than  anything  in  the 
debates  reveals.  Thus,  our  conclusion  is  that  rejection  of  section  2(c)  neces- 
sarily implies  that  section  1(d)  was  thought  to  be  limited  to,  at  most, 
revelations  by  persons  officially  entrusted  with  Government  documents.  The 
spread  of  section  1(d)  suggested  by  its  language  "lawful  or  unlawful 
possession,"  and  supported  by  earlier  debate,  found  no  support  at  the  last 
moment. 

It  is  much  more  difficult  to  reach  firm  conclusions  on  the  intended 
technical  meaning  of  "entitled  to  receive  it."  When  S.  2  was  introduced  in  the 
Senate  by  Senator  Overman  for  the  Judiciary  Committee,  he  offered  amend- 
ments that  added  the  "intent  or  reason  to  believe"  standard  to  sections  1(a) 
and  1(b),  replacing  the  "to  which  he  is  not  lawfully  entitled"  formulation  of 
1(a).  Thus,  the  "not  entitled  to  receive"  standard  survived  only  in  section 
1(d).  The  committee  unfortunately  presented  no  report,  and  Overman  offered 
no  explanation  of  why  the  committee  chose  to  retain  the  phrase  in  light  of  the 
difficulties  it  had  caused  during  the  earlier  debate,  or  what  it  was  to  mean. 

There  are  two  plausible  explanations  other  than  inadvertence.  The 
Judiciary  Committee  may  have  preserved  the  "entitled  to  receive"  language  in 
section  1(d)  because  it  was  thought  to  present  fewer  problems  in  that  context 
than  had  the  same  language  in  section  1(a).  Such  a  belief  might  have  been 
grounded  upon  section  6's  provision  of  an  orderly  process  of  executive  regula- 
tion for  ascertaining  who  was  "not  entitled"  to  receive  restricted  documents 

223.  Id.  at  2114  (Remarks  of  Sen.  Underwood). 

224.  Id.  at  2115  (Remarks  of  Sen.  Smith). 

225.  Id.  at  873. 
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and  information  for  the  purposes  of  1(d).  An  alternative,  but  equally  sig- 
nificant, explanation  is  that  the  Judiciary  Committee  may  have  thought  that 
1  (d)'s  application  was  limited  to  the  "first"  divulgence  of  matter  by  a  Govern- 
ment employee  or  other  person  entrusted  with  documents  by  the  government, 
and  that  it  did  not  create  liability  for  an  endless  chain  of  subsequent  trans- 
mittals. Although  nothing  we  have  found  bears  directly  upon  the  subject,  that 
committee  members  such  as  Cummins,  who  made  deletion  of  the  "entitlement" 
language  their  cause  celcbre  in  the  S.  8148  debates,  said  not  a  word  about  its 
preservation  in  section  1  (d)  of  S.  2,  implies  to  us  that  at  that  point  they  either 
deemed  section  1(d)  to  be  of  limited  scope  or  thought  that  the  vagueness  of 
"entitlement"  was  cured  by  section  6. 

3.  H.R.  291.  The  House  debates  on  H.R.  291's  equivalent  to  section  1  (d) 
are,  by  contrast  to  the  Senate  proceedings,  a  model  of  clarity.  The  House 
Judiciary  Committee  carefully  assembled  the  various  proposals  and  did  its 
homework,  perhaps  prompted  by  the  growing  chorus  of  newspaper  disapproval 
of  the  action  taken  in  the  Senate  on  S.  8148.  Although  highly  ambiguous  at 
points,  H.R.  291  was  nonetheless  reasonably  well  drafted.  Moreover,  and 
again  in  contrast  to  the  situation  in  the  Senate,  its  sponsor  on  the  floor, 
Chairman  Webb,  understood  the  legislation  he  was  proferring.  Debaters  who 
simply  misunderstood  the  Bill  were  corrected,  rather  than  being  met  with 
irrelevancies  or  claims  that  prosecutorial  discretion  cures  all  flaws  in  the 
drafting  of  criminal  prohibitions. 

Section  3  of  H.R.  291  provided: 

Whoever,  having  possession  of,  access  to,  control  over,  or  being 
entrusted  with  any  information,  document,  writing,  code  book,  signal 
book,  sketch,  photograph,  photographic  negative,  blue  print,  plan, 
model,  instrument,  appliance,  or  note,  belonging  to,  intended  for,  or 
under  the  control  of  the  United  States,  relating  to  the  national 
defense,  willfully  and  without  proper  authority  communicates  or 
transmits  or  attempts  to  communicate  or  transmit  the  same  to  any 
person,  or  willfully  retains  the  same  and  fails  to  deliver  it  on  demand 
to  the  person  lawfully  entitled  to  receive  it,  or  through  gross 
negligence  permits  the  same  to  be  removed  from  its  proper  place  of 
custody,  or  delivered  to  anyone  not  lawfully  entitled  to  receive  it,  or 
to  be  lost,  stolen,  abstracted,  or  destroyed,  shall,  upon  conviction 
thereof,  be  punished  by  a  fine  of  not  more  than  $10,000  or  by  im- 
prisonment for  not  more  than  five  years,  or  both.226 

The  prohibition  explicitly  pertained  only  to  government  documents  and 
information,  a  point  that  had  caused  confusion  in  the  Senate.  Furthermore, 
the  language  and  structure  of  the  section,  linking  unauthorized  divulgence 
with  grossly  negligent  loss,  emphasized  its  preeminent  concern  —^h  the 
conduct  of  government  employees.  The  House  Report  accompanying  tne  legis- 
lation made  that  focus  clear: 

226.  Section  3  is  set  out  in  H.R.  Rep.  No.  30,  65th  Cong.  1st  Sess.  2  (1917). 
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Section  3  .  .  .  punishes  an  officer  or  trustee  of  our  national  defense 
secrets  who  willfully  communicates  such  secrets  to  a  person  not 
lawfully  entitled  to  receive  them  and  punishes  such  person  if  he 
through  gross  negligence  permits  any  document,  etc.,  to  be  lost  or 
stolen,  etc.2-7 

I'nfortunately,  one  crucial  ambiguity  was  unresolved.  Could  someone 
other  than  a  government  employee  or  person  entrusted  with  information  violate 
the  law?  If  a  government  employee  violated  the  law  by  telling  an  ordinary 
citizen  a  secret  without  authority,  did  the  citizen  violate  the  law  if  he  told  it  to 
another?  On  the  one  hand,  the  use  of  the  language  "without  proper  authority" 
suggests  that  a  person  must  be  one  who  is  subject  to  authority — normally  a 
person  who  agrees  to  abide  by  certain  rules.  We  drew  that  inference  in  con- 
nection with  the  1911  law.228  On  the  other  hand,  section  3,  in  contrast  to  the 
1911  statute,  was  expressly  limited  to  matters  that  were,  in  a  sense,  the  Gov- 
ernment's. Given  the  explicitly  limited  coverage  of  section  3,  the  argument  is 
better  that  the  absence  of  authority  means  the  absence  of  permission. 

The  only  direct  evidence  pertaining  to  the  question  to  be  found  in  the 
House  debate  is  ambiguous.  Before  turning  to  it,  two  passing  remarks  should 
be  noted.  Congressman  Walsh,  an  opponent  of  section  4,  the  House  equivalent 
of  section  2(c),  was  asked  whether  there  should  not  be  some  basis  for  protect- 
ing government  secrets.  His  response  was  curious: 

Mr.  Walsh.  Information  of  that  character  is  in  the  custody  of 
some  one,  and  the  President  can  absolutely  prohibit  its  being  im- 
parted to  anyone  else. 

Mr.  Platt.  But  suppose  some  one  gets  it  and  publishes  it.  He 
can  not  punish  him. 

Mr.  Walsh.  He  can  punish  the  person  who  imparted  the  infor- 
mation, and  under  another  section  the  person  making  it  public  can 
be  also  heavily  punished.229 

Apparently,  Walsh  thought  that  section  3  was  not  the  basis  for  punishing  a 
person  who  passed  secrets.  The  problem  is  what  other  section  he  had  in  mind, 
in  light  of  his  firm  opposition  to  the  censorship  provision.  Other  than  sections 
3  and  4,  there  were  no  sanctions  that  did  not  require  some  added  culpability. 
Shortly  thereafter,  Congressman  Volstead  took  the  floor  and  summarized  the 
legislation. 

The  third  section  prohibits  officers,  employees,  and  other  people 
intrusted  with  information  from  divulging  that  information.  It  is 
perhaps  a  little  broader  than  that,  but  that  is  the  general  purpose  of 
the  section.230 

Was  it  a  "little  broader"  in  that  it  prohibited  citizens  from  communicating 
matters  that  had  been  wrongfully  divulged  ? 

227.  Id.  at  10. 

228.  See  text  accompanying  note  185  supra. 

229.  55  Cong.  Rec  1603  (1917). 

230.  Id.it  1605  (1917). 
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The  discussion  directly  on  point  occurred  in  the  course  of  debates  on  an 
amendment  proferred  by  Congressman  Graham.  He  construed  section  3  as  a 
breach  of  trust  provision  only.  To  make  that  understanding  clear,  he  urged 
amending  section  3  to  read: 

Whoever,  having  possession  of,  access  to,  or  control  over  any 
document,  writing,  code  book,  signal  book,  etc.,  under  the  control 
of  the  United  States  relating  to  the  national  defense,  or  being  in- 
trusted by  any  such  person  with  any  information  relating  to  the 
national  defense,  willfully  and  without  proper  authority  communi- 
cates.231 

In  support  of  the  amendment,  which  transposed  the  positioning  of  the  word 
"information,"  he  stated: 

It  is  capable  of  a  double  interpretation,  and  I  think  both  are  there 
included.  A  man  might  be  in  possession  of  information.  As  was  sug- 
gested by  my  colleague,  he  might  receive  a  letter  from  his  son  in  the 
naval  service,  and  he  would  be  in  possession  of  information  and  lie 
might  communicate  or  mention  that  to  some  one  else,  and  therefore 
be  liable  to  the  penalty  provided  in  this  section,  whereas  the  section 
was  never  intended  to  meet  or  touch  any  such  innocent  performance 
as  that.232 

In  addition,  however,  Graham  recognized  that  a  consequence  of  his  amendment 
would  be  to  remove  from  the  coverage  of  the  statute  instances  where  a  military 
officer  transmitted  "information"  that  was  not  derived  from  secret  documents 
(for  example,  personal  observations.)  Graham  approved  that  result  on  the 
ground  that  "this  is  a  breach  of  trust  section,  and  on  that  ground  alone  it 
should  be  interpreted.  Now,  if  a  military  officer  gives  information  to  somebody 
else,  we  turn  to  the  prior  section  to  find  the  bases  for  punishing  him  if  it  has 
been  done  with  a  guilty  intent  and  knowledge."233 

The  House  rejected  the  proposed  amendment  at  the  urging  of  Congress- 
man Walsh: 

The  only  effect  of  inserting  that  in  there,  in  my  opinion,  would  be 
to  get  this  section  all  balled  up.  The  intention  is  that  whoever  has 
possession  of  this  information,  or  whoever  is  intrusted  with  it,  shall 
be  punished.  Now,  you  put  the  intrusting  clause  as  applied  only  to  the 
information  and  not  to  the  other  matters  set  out  in  the  section,  and  we 
will  not  be  able  to  punish  anybody  who  has  possession  of  this  infor- 
mation, whether  he  gets  it  rightfully  or  wrongfully.  The  language 
reads  "whoever  is  intrusted  with  information,  code  book,"  and  so 
forth.  To  transfer  it  after  the  word  "defense"  does  not  change  the 
effect  of  the  section  or  what  we  are  seeking  to  punish,  except  to 
weaken  the  section.234 

231.  55  Cong.  Rec  1759-60  (1917). 

232.  Id.  at  1760. 

233.  Id. 

234.  Id. 


38-472    O  -  74  -  28 


7232 


1973]  ESPIONAGE  STATUTES  1019 

Walsh's  comment  can  be  taken  in  either  of  two  ways.  On  the  one  hand,  read  in 
connection  with  his  earlier  remark  about  coverage  of  the  person  who  relayed 
secrets  and  assuming  he  mispoke  in  identifying  the  section  pursuant  to  which 
punishment  was  authorized,  his  comment  indicates  an  understanding  that 
section  3  reached  non-employees  who  pass  on  secrets.  On  the  other  hand,  he 
may  merely  have  been  opposed  to  immunizing  the  military  or  other  official 
who  passes  on  secrets  and  whose  knowledge  of  them  is  not  derived  from  docu- 
ments. 

The  issue  of  breadth  of  coverage  was  never  firmly  settled.  In  our  judg- 
ment, however,  the  latter  explanation  is  the  more  plausible  one  to  impute 
to  the  House  as  a  whole. 

4.  The  Conference.  The  Senate  bill  was  made  the  basis  for  reconciling  the 
different  bills  passed  by  the  House  and  Senate.  Thus,  the  Senate  quite 
naturally  accepted  the  conference  report  without  further  debate  on  1(d). 
Oddly  enough,  the  House  also  accepted  section  1(d)  of  S.  2  without  debate. 
Either  no  one  in  the  House  noticed  1(d) 's  more  sweeping  application  to 
persons  "lawfully  or  unlawfully"  in  possession  of  defense  documents  (with 
no  specification  that  the  documents  belong  to  the  Government)  or  else  they 
thought  the  change  in  language  insignificant.  Probably  the  failure  is  due  to 
the  statement  in  the  conference  report  to  the  House  that  no  "material  change" 
from  the  House  provisions  was  effected  in  the  conference  bill.235  No  suggestion 
was  made  that  1(d)  differed  from  section  3  of  H.R.  291  in  covering  more  than 
persons  who  had  governmentally-bestowed  custody  of  certain  defense-related 
materials.  In  our  view,  the  conference's  assertion  strengthens  the  inference  that 
at  this  point  the  Senate  also  considered  section  1(d),  despite  its  language,  to 
be  a  provision  of  very  limited  scope. 

The  conferees,  sub  silento,  did  make  one  momentous  alteration  in  S.  2: 
they  deleted  much  of  section  6.  The  President  was  not  authorized  to  designate 
protected  information  which  only  duly  authorized  persons  might  receive.  The 
conferees'  reasons  for  taking  this  step  are  entirely  obscure,  and  the  action 
was  not  even  mentioned  in  the  conference  report  or  on  the  floor  of  either 
chamber.  Our  speculation  is  that  the  decision  to  eliminate  section  6  was  tied  to 
the  effort  to  secure  passage  of  a  general  prohibition  on  publication.  Broad 
delegations  to  the  President  had  been  one  of  the  principal  objections  to 
sections  4  and  2(c),  and  although  section  6  was  not  directly  tied  to  the  censor- 
ship issue,  it  was  an  extremely  broad  delegation.  To  sweeten  the  "publication" 
pill,  particularly  in  the  House,  this  executive  power  was  deleted. 

Whatever  the  reasons  for  dropping  section  6,  however,  the  consequence  is 
to  raise  serious  issues  of  whether  section  1(d)  was,  and  current  subsections 
793(d)  and  (e)  are,  enforceable  criminal  laws.  We  shall  postpone  extended 

235.  55  Cong.  Rec  3301,  3306  (1917). 
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consideration  until  after  surveying  the  extraordinary  confusion  that  permeated 
the  1950  amendment.  For  now  it  suffices  to  ask  by  what  authority  is  entitle- 
ment to  receive  information  to  be  ascertained,  since  the  provision  that  was 
designed  to  answer  that  question  was  struck  from  the  Espionage  Act  ? 

5.  Epilogue  to  Section  1(d).  Whatever  the  doubts  about  the  intent  of 
Congress  in  passing  section  1(d)  of  the  Espionage  Act,  one  point  of  subsequent 
history  is  plain.  Congress  and  the  Executive  operated  for  the  next  thirty-three 
years  on  the  assumption  that  1(d)  did  not  effectively  criminalize  the  non- 
culpable  publication  or  other  revelation  of  information  relating  to  national 
security.  Three  statutes  were  passed  in  those  years  prohibiting  publication  of 
discrete  categories  of  highly  sensitive  information,  without  regard  to  anti- 
American  or  pro-foreign  intent.236  No  one  ever  suggested  in  connection  with 
these  later  statutes  that  section  1(d)  already  covered  the  matter.  We  shall 
discuss  these  provisions  in  detail  in  a  later  section,  but  a  brief  preview  is  in 
order  now,  while  our  focus  is  on  the  meaning  of  section  1(d). 

Section  952  of  Title  18,  enacted  in  1933,  dealt  in  a  purposefully  narrow 
way  with  the  pervasive  problem  of  the  former  official  who  discloses  sensitive 
information  in  his  memoirs.  Congress  was  moved  to  act  by  a  notorious  little 
book  about  the  State  Department's  intercepting  and  breaking  the  diplomatic 
dispatches  of  a  then  friendly  foreign  nation.  The  result  was  a  limited  prohibition 
barring  government  employees  from  publishing  any  foreign  code  or  anything 
transmitted  in  such  a  code.  The  absence  of  reference  to  section  1(d)  in  the 
debates  on  section  952  suggests  that  the  1917  provision  was  not  thought  to  deal 
with  publication,  even  by  government  employees  retailing  official  information. 
Although  there  might  at  the  time  have  been  some  question  whether  such  codes 
"relate  to  the  national  defense,"  they  would  seem  clearly  to  fall  within  the 
Gorin  definition. 

In  1938,  the  complementary  sections  795  and  797  of  Title  18  were  enacted 
to  prohibit  the  taking  and  disseminating — including  publishing — of  photo- 
graphs of  military  installations  and  equipment  designated  by  the  President. 
The  third  statute  was  enacted  in  1950,  when  section  798  of  Title  18  was  adopted 
to  prohibit  the  communication  and  publication  of  classified  information  about 
our  cryptographic  operations.  The  House  Report  expressly  stated  that  prior 
law  made  such  revelations  criminal  only  when  done  with  intent  to  injure 
the  United  States.  As  originally  proposed,  section  798  would  have  barred 
revelation  of  all  defense  information  obtained  from  official  sources,  but  con- 
gressional opposition  cut  down  the  scope  of  the  bill  to  cover  only  the  narrow 
category  of  communications  intelligence  information. 

The  passage  of  these  statutes,  particularly  the  cryptography  bill  where 
defense-relatedness  cannot  be  doubted,  is  strong  evidence  that  no  part  of  the 

236.  The  statutes  passed  after  1917  bearing  on  publication  of  defense  information  are 
discussed  at  text  following  note  354  infra. 
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1917  Act,  including  section  1(d),  was  thought  to  cover  publication  by  citi- 
zens or  former  government  employees.  Accordingly,  the  subsequent  statutory 
history  is  strong  support  for  a  narrow  understanding  of  section  1(d).  No 
evidence  emerges  from  the  later  record  as  to  what  precise  narrow  reading 
was  assumed  however,  and  thus  the  mystery  of  section  1(d)  is  not  resolved. 

D.     The  1950  Act 

Congress  last  amended  the  Espionage  Act  in  1950.237  At  that  time  three 
deceptively  simple  steps  were  taken  to  create  the  present  subsections  793(d) 
and  (e).  First,  section  1(d)  of  the  1917  law  was  split  into  two  parts,  the  new 
subsection  (e)  to  cover  people  not  connected  with  the  Government  (unautho- 
rized possessors).  The  purpose  of  the  distinction  was  to  oblige  the  ordinary 
citizen  to  return  defense  information  to  the  Government  without  the  need  for 
an  official  demand.  Second,  Congress  added  to  the  list  of  covered  material 
"information"  which,  in  contrast  to  the  enumerated  tangible  items,  is  subject 
to  the  prohibitions  on  communication  and  retention  only  when  "the  possessor 
has  reason  to  believe  [the  information]  could  be  used  to  the  injury  of  the 
United  States  or  to  the  advantage  of  a  foreign  nation."  Third,  causing  or 
attempting  to  cause  the  commission  of  either  offense  was  made  a  violation  of 
the  subsections. 

In  the  course  of  enacting  these  amendments,  Congress  compounded  the 
confusion  surrounding  the  earlier  versions  of  793(d)  and  (e).  It  was  over- 
looked that  the  communication  offenses  in  the  1917  law  were  probably  intended 
and  had  consistently  been  construed  to  apply,  at  most,  only  to  government 
employees.  Futhermore,  in  an  amazing  oversight.  Congress  imposed  no  overall 
culpability  requirement  in  793(e),  although  the  most  complete  committee 
explanation  of  the  bill  logically  called  for  one.  The  meaning  of  "willfully" — the 
subsections'  only  general  culpability  requirement — was,  by  and  large,  ignored. 
Where  its  meaning  was  considered,  the  views  stated  were  generally  either 
self-contradictory  or  supported  by  reasoning  so  preposterous  as  to  subvert 
any  claim  to  interpretive  authority.  The  meaning  of  the  specific  culpability 
requirement  for  "information"  was  left  obtuse ;  moreover,  the  inclusion  of 
information  in  the  retention  offenses  presumably  makes  it  criminal  to  retain 
one's  memories.  The  "entitlement"  concept,  once  again,  was  uncritically 
brought  forward  from  the  previous  statute  as  the  central  element  in  the 
offenses,  without  attention  to  what  meaning  it  has  in  the  absence  of  express 
statutory  authorization  for  some  defining  and  implementing  procedure.  In 
addition,  although  everyone  proceeded  on  the  assumption  that  the  tangible 
items  and  "information"  protected  by  the  statutes  must  belong  to  the  Govern- 
ment, the  statutory  language  does  not  require  it.  What  constitutes  "informa- 

237.  64  Stat.  1003  (1950). 
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tion"  under  the  subsections  was  left  unclear ;  nothing  in  the  legislative  record 
indicates  whether  "information"  comprises  only  oral  reports  about  the  tangible 
items  protected,  or  includes  all  knowledge  of  defense  matters.  Finally,  nothing 
was  said  about  the  scope  of  the  "causing"  offense.  The  law's  prohibition  on 
"causing"  a  communication  would  therefore  seem  to  include  a  newsman's 
inquiry  about  defense  matters  he  knows  to  be  secret. 

Thus,  review  of  the  1950  legislative  record  shows  that  for  the  third  time  in 
as  many  attempts,  Congress  had  virtually  no  understanding  of  the  language  and 
effect  of  793(d)  and  (e).  The  confusion  can  be  explained  only  by  a  congres- 
sional preoccupation  with  proposals  having  nothing  to  do  with  the  communica- 
tion and  retention  of  defense  materials  and  information.  Subsections  793(d) 
and  (e)  were  tucked  away  among  the  many  provisions  of  the  Internal  Security 
Act  of  1950,  a  massive  effort  to  deal  with  what  was  then  perceived  to  be  the 
serious  threat  of  domestic  communism.238  Most  of  the  legislative  concern  was 
directed  to  the  Act's  registration,239  public  employment,240  and  criminal  con- 
spiracy sections,241  provisions  that  had  nothing  to  do  with  793(d)  and  (e). 

The  revision  of  section  1(d)  was  prompted  by  the  recommendations  of 
an  executive  department  study  group,  the  Interdepartmental  Intelligence 
Committee,  composed  of  representatives  of  the  Justice  Department,  Army 
Intelligence  and  the  C.I. A.  To  implement  its  recommendations,  two  bills, 
S.  595  and  H.R.  4703,  were  submitted  by  the  Attorney  General.242  Both  bills 
contained  the  three  important  changes  in  section  1(d)  that  were  previously 
described,  and  both  bills  were  reported  out  by  the  respective  Judiciary  Com- 
mittees in  May,  1949. 

Because  the  floor  debates  did  not  pay  significant  attention  to  the  revision 
of  793(d)  and  (e),  the  Senate  and  House  committee  reports  provide  the 
principal  guidance  as  to  what  each  chamber  intended.  Guidance  is  limited, 
however,  as  both  reports  drew  heavily  upon  the  Attorney  General's  letter 
which  accompanied  the  drafts  prepared  in  the  Executive  department.  More- 
over, the  reports  justified  the  need  for  dividing  section  1(d)  into  parts  by 
reference  only  to  the  retention  offense ;  no  thought  was  given  to  the  effect  of 
the  division  on  the  communication  offenses. 

In  the  Senate  report,  it  was  stated  that  conditioning  the  criminality  of 
retention  upon  demand,  as  section  1(d)  had  done,  was  pointless  where  posses- 
sion was  unauthorized,  since  the  Government  does  not  know  whom  to  ask.243 

238.  Id.  at  987. 

239.  Id.  at  993. 

240.  Id.  at  992. 

241.  Id.  at  991. 

242.  The  Attorney  General's  submission  letter  to  Senator  McCarran  appears  at  95 
Cong.  Rec.  441-42.  S.  595  as  introduced  by  Senator  McCarran  is  set  out,  id.  at  440.  See 
also  the  gratuitous  legislative  recommendations  of  a  federal  grand  jury  in  New  York. 
Id.  at  6590-91. 

243.  S.  Rep.  No.  427,  80th  Cong.,  1st  Sess.  7  (1949). 
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The  dangers  inherent  in  such  unauthorized  possession  were  deemed  self- 
evident.  The  report  left  open  important  questions  concerning  the  breadth  of 
the  term  "information"  and  the  meaning  of  the  qualifying  "reason  to  believe" 
phrase.  It  is  silent  as  to  whether  "information"  was  intended  to  be  independent 
of  documents  and  other  specified  tangible  items  protected  against  communica- 
tion, or  whether  it  was  included  simply  to  make  clear  that  oral  revelation  of 
the  contents  of  a  protected  document  was  criminal.  The  "reason  to  believe" 
phrase  presents  a  more  subtle  ambiguity.  The  report  states  expressly  that  the 
phrase  modifies  only  "information"  and  not  the  other  enumerated  items,  such 
as  documents  and  notes.244  As  proposed  by  the  Attorney  General,  the  statute 
would  have  prohibited  the  transfer  of  "information  which  could  be  used," 
etc.  The  Senate  committee  amended  this  to  read,  as  in  the  current  law,  "in- 
formation which  the  possessor  has  reason  to  believe  could  be  used,"  etc.  The 
purpose  of  the  amendment,  the  report  states,  "is  to  require  some  degree  of 
scienter  in  order  to  constitute  a  violation  of  the  subsection  insofar  as  the 
unlawful  transmission  of  'information'  is  concerned."245  Unfortunately,  that 
comment  still  leaves  unclear  what  sort  of  scienter  is  required.  Does  the  "reason 
to  believe"  phrase  simply  describe  the  "quality"  of  information,  any  transfer 
of  which  is  criminal  regardless  of  probable  effect,  or  does  it  instead  look  to 
the  actor's  awareness  of  possible  consequences  of  a  particular  communication? 
The  use  of  the  word  "could"  in  793(d)  and  (e),  in  contrast  to  the  language 
"is  to  be  used"  in  the  culpability  formulations  of  793(a)  and  (b),  seems  to 
indicate  that  the  actor  need  only  be  aware  of  the  general  quality  of  the  informa- 
tion in  order  to  make  divulgences  criminal.  Yet  the  Committee's  statement 
that  the  language  requires  "some  degree  of  scienter"  would  normally  refer  to  a 
mental  state  with  respect  to  the  particular  activity — communication  or  re- 
tention— covered  by  the  statute. 

If  the  Senate  Report  is  inexplicit  on  these  issues,  the  House  Report  on 
H.R.  4703  is  inexplicable.246  The  House  Report,  like  that  of  the  Senate,  was 
preoccupied  with  retention  of  government  papers.  That  subsection  793(d) 
and  (e)  would  bar  an  unspecified  range  of  communications  was  not  adverted 
to.  Moreover,  the  report  indicates  how  confused  the  House  Judiciary  Com- 
mittee was  on  vital  questions  concerning  the  culpability  requirement  made  a 
condition  of  the  various  offenses: 

Subsection  1  (d)  [793(d)]  provides  that  those  having  lawful 
possession  of  the  items  described  therein  relating  to  the  national 
defense  who  willfully  communicate  or  cause  to  be  communicated,  or 
attempt  to  communicate  them  to  an  unauthorized  person,  or  who 
willfully  fail  to  deliver  them  to  an  authorized  person  on  demand, 
shall  be  guilty  of  a  crime.  No  showing  of  intent  is  necessary  as  an 

244.  Id.  at  4. 

245.  Id. 

246.  H.R.  Rep.  No.  647,  81st  Cong.,  1st  Sess.  (1949). 
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element  of  the  offense,  provided  the  possessor  has  reason  to  believe 
that  the  material  communicated  could  be  used  to  the  detriment  of  the 
United  States  or  to  the  advantage  of  a  foreign  nation.  The  absence  of 
a  requirement  for  intent  is  justified,  it  is  believed,  in  contrast  to  the 
express  requirement  of  intent  in  subsections  1  (a),  1  (b)  and  1  (c), 
in  view  of  the  fact  that  subsection  1  (d)  deals  with  persons  presum- 
ably in  closer  relationship  to  the"  Government  which  they  seek  to 
betray. 

Subsection  1  (e)  [793(e)]  provides  separately  for  those  who, 
having  unauthorized  possession  of  certain  enumerated  classes  of 
items,  refuse  to  surrender  them  to  authorized  officials  regardless  of  a 
demand  being  made.  Existing  law  provides  no  penalty  for  the  un- 
authorized possession  of  such  items  unless  a  demand  for  them  is 
made  by  a  person  entitled  to  receive  them.  Thus  subsection  1  (e) 
differs  from  subsection  1  (d)  primarily  in  that  a  demand  for  return 
is  a  necessary  element  in  making  out  a  case  in  the  latter  instance, 
while  it  is  not  required  in  the  former.  The  term  "unauthorized  pos- 
session" is  used  deliberately  in  preference  to  "unlawful  possession," 
so  as  to  preclude  the  necessity  for  proof  of  illegal  possession.247 

The  Committee  clearly  understood  the  term  "willfully"  to  require  no 
specific  intent  to  do  injury  to  the  United  States  or  to  aid  a  foreign  nation. 
That  result  was  justified,  the  report  reasoned,  because  "[793(d)]  deals  with 
persons  presumably  in  closer  relationship  to  the  Government."  But  by  parity 
of  reasoning,  section  793(e),  which  applies  to  ordinary  citizens,  should  be 
limited  by  a  more  extensive  culpability  requirement  than  mere  willfulness. 
The  report  fails,  however,  even  to  mention  the  culpability  question  in  its  dis- 
cussion of  793(e). 

The  report  is  also  confused  as  to  the  meaning  of  the  "reason  to  believe" 
phrase.  In  discussing  the  addition  of  "information,"  it  states: 

In  answer  to  the  possible  objection  that  this  category  [information] 
is  too  broad  and  vague,  it  is  pointed  out  that  the  phrase  is  qualified 
by  "which  information  the  possessor  has  reason  to  believe  could  be 
used  to  the  injury  of  the  United  States  or  to  the  advantage  of  any 
foreign  nation,"  which  are  words  of  limitation  subject  to  definition 
by  the  courts  in  each  particular  instance.  No  less  a  term  than  that 
would  be  sufficient  to  protect  the  security  of  matters  which  the  bill 
might  fail  to  particularize.  The  qualification  is  not  intended  to  qualify 
other  items  enumerated  in  the  subsections.248 

Like  its  Senate  counterpart,  the  House  committee  was  not  clear  about 
whether  the  "reason  to  believe"  phrase  is  merely  descriptive  of  the  general 
quality  of  information,  or  whether  it  looks  to  the  consequences  of  a  particular 
communication  or  retention.  Whatever  the  meaning  of  the  phrase,  it  is  clear 
in  the  preceding  quotation  that  it  refers  only  to  information  and  not  to  the 
enumerated  tangible  items.  The  problem,  however,  is  how  to  reconcile  that 
statement  with  one  quoted  earlier:  "[n]o  showing  of  intent  is  necessary  as  an 

247.  Id.  at  3-4. 

248.  Id.  at  4. 
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element  of  the  offense,  provided  the  possessor  has  reason  to  believe  that  the 
material  communicated  could  be  used  to  the  detriment  of  the  United  States 
or  to  the  advantage  of  a  foreign  nation."  Either  the  author  of  the  report  slipped 
at  that  point  and  wrote  "material"  when  he  meant  "information,"  or  he  read 
"willful"  to  require  generally,  as  to  both  enumerated  items  and  information, 
that  the  actor  be  aware  of  potential  adverse  consequences  flowing  from  their 
revelation.  If  the  latter  was  the  case,  it  is  an  open  question  as  to  what  is  added 
by  the  special  culpability  requirement  for  information. 

In  the  Senate,  after  the  report  on  S.  595  had  been  issued  but  prior  to 
the  floor  debate,  several  important  letters  pertinent  to  793(d)  and  (e)  were 
exchanged  and  entered  in  the  Congressional  Record  by  Senator  McCarran, 
the  sponsor  of  the  bill.  Senator  Kilgore,  a  member  of  the  Judiciary  Committee 
and  a  staunch  opponent  of  the  Internal  Security  Act,  wrote  to  Senator  Mc- 
Carran of  his  concern  that  "at  least  theoretically  [S.  595]  .  .  .  might  make 
practically  every  newspaper  in  the  United  States  and  all  the  publishers,  editors, 
and  reporters  into  criminals  without  their  doing  any  wrongful  act."249  It 
seems  clear  that  Kilgore  was  referring  to  the  proposed  section  793,  although 
he  did  not  expand  on  his  statement  in  his  letter.  The  remainder  of  S.  595 
dealt  with  registration  of  foreign  agents,  protection  of  military  places  from 
destruction,  and  extensions  of  the  statute  of  limitations  for  Espionage  Act 
offenses.  None  of  these  are  conceivable  grounds  for  Kilgore's  concern.  Mc- 
Carran replied  that  "any  suggestion  of  such  a  threat  naturally  concerns  me 
greatly,"  and  referred  Kilgore's  letter  to  Attorney  General  Clark,  to  the 
Legislative  Reference  Service  of  the  Library  of  Congress,  and  to  an  eminent 
private  lawyer.250 

The  response  of  the  Legislative  Reference  Service  focused  on  the  cul- 
pability requirements  of  the  proposed  section  793  and  rebutted  Senator  Kil- 
gore's assertions  that  criminality  might  occur  without  a  "wrongful  act."  After 
an  analysis  that  is  a  model  of  fallacious  reasoning,  the  Service  concluded: 

It  seems  clear,  therefore,  that  none  of  the  crimes  stated  in  sub- 
sections (a) -(f)  of  proposed  section  793  could  be  charged  against 
newspapers  or  publishers,  or  the  editors  or  employees  thereof,  where 
they  were  acting  in  the  normal  course  of  their  duties  and  without  the 
wrongful  intent  or  reason  to  believe,  or  knowledge,  as  required  under 
the  statute.251 

This  conclusion  was  generally  correct  with  respect  to  the  proposed  793(a) 
and  (b).  Subsection  793(a),  virtually  a  reenactment  of  section  1(a)  of  the 
1917  Act,  required  both  a  purpose  to  obtain  defense  information  and  an  intent 
or  reason  to  believe  that  the  information  is  to  be  used  to  the  injury  of  the 

249.  Senator  Kilgore's  letter  appears  at  95  Cong.  Rec.  9747  (1949). 

250.  Id. 

251.  Id.  at  9748. 
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United  States  or  to  the  advantage  of  any  foreign  nation.  Section  793(b) 
required  "the  purpose  aforesaid,  and  .  .  .  like  intent  or  reason  to  believe."  As 
we  have  shown,  the  Service  was  correct  in  regarding  this  culpability  language 
as  rendering  these  subsections  inapplicable  to  conduct  related  to  participation 
in  public  debate.  But  the  Service's  memorandum  dealt  with  matters  more 
problematic  when  it  moved  to  subsections  (d)  and  (e).  The  memorandum 
asserts  that  they  are  comparable  to  subsections  (a)  and  (b),  apparently  read- 
ing the  culpability  phrase  in  (d)  and  (e),  which,  as  a  matter  of  syntax  and 
congressional  intent  modified  only  "information,"  as  if  it  were  applicable  to 
all  the  offenses.  Indeed,  the  memorandum  points  out  that  the  word  willfully  is 
used  "in  addition."  Thus,  the  Service  considered  the  culpability  require- 
ments of  (d)  and  (e)  to  be,  if  anything,  more  stringent  than  those  spelled  out 
in  (a)  and  (b).  This  reading  of  the  statutory  language  is  remarkable  and 
indubitably  wrong.  Nevertheless,  the  conclusion  was  announced  that  news- 
papers would  not  have  to  worry  about  793  as  long  as  they  did  not  act  with 
"wrongful  intent  or  reason  to  believe,  or  knowledge  as  required  under  the 
statute."252 

The  second  of  Senator  McCarran's  respondents,  Attorney  General  Clark, 
avoided,  by  general  assertions,  the  pitfalls  of  trying  to  reason  closely  about  the 
793  provisions: 

The  history  and  application  of  the  existing  espionage  statutes  which 
this  bill  would  amend  only  in  part,  and  the  language,  history,  hear- 
ings, and  report  of  the  committee  relative  to  this  bill,  together  with 
the  integrity  of  the  three  branches  of  the  Government  which  enact, 
enforce,  and  apply  the  law,  would  indicate  that  nobody  other  than  a 
spy,  saboteur,  or  other  person  who  would  weaken  the  internal  se- 
curity of  the  Nation  need  have  any  fear  of  prosecution  under  either 
existing  law  or  the  provisions  of  this  bill.253 

Since  publication  of  defense  information  can  be  considered  to  "weaken 
the  internal  security  of  the  Nation,"  the  Attorney  General  said  nothing  that 
would  alleviate  Senator  Kilgore's  concern  that  newspapers  would  be  covered 
by  the  new  793  provisions.  Nevertheless,  the  overall  tone  of  the  Attorney 
General's  response  suggests  that  he  understood  the  scope  of  the  statute  to  be 
in  some  way  limited. 

The  third  correspondent,  Elisha  Hanson,  an  attorney,  did  not  analyze 
Senator  Kilgore's  charges  directly.  Instead,  he  urged  that  Senator  McCarran 
reinsert  into  S.  595  a  provision  to  clarify  that  no  censorship  or  infringement 
of  first  amendment  rights  was  contemplated.254  Such  a  provision  had  been  part 
of  McCarran's  original  S.  595,  included  at  the  suggestion  of  counsel  for  the 

252.  Id. 

253.  Id.  at  9749. 

254.  Id.  at  9748-49. 
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American  Newspaper  Publishers  Association,255  but  had  been  deleted  by  the 
committee  as  superfluous.256  This  provision,  as  finally  enacted,  stated: 

Nothing  in  this  Act  shall  be  construed  to  authorize,  require,  or  estab- 
lish military  or  civilian  censorship  or  in  any  way  to  limit  or  infringe 
upon  freedom  of  the  press  or  of  speech  as  guaranteed  by  the  Con- 
stitution of  the  United  States  and  no  regulation  shall  be  promulgated 
hereunder  having  that  effect.257 

Disagreeing  with  the  decision  to  delete  the  provision,  Mr.  Hanson  urged  that 
its  inclusion  would  "serve  to  limit  overzealous  administration."258  Moreover, 
after  noting  that  the  United  States  had  survived  World  War  II  without  cen- 
sorship, he  wrote,  prophetically,  "there  should  be  no  occasion  in  time  of  peace 
for  Congress  to  enact  legislation  which  might  be  construed  by  an  overzealous 
official  as  authority  to  restrict  the  free  flow  of  information  of  vital  importance 
to  the  American  people."259 

Senator  McCarran  sent  this  correspondence  to  Senator  Kilgore,  indicat- 
ing his  belief  that  with  the  anti-censorship  provision  reinserted,  "the  bill  will 
be  wholly  acceptable."260  He  also  published  the  underlying  correspondence  in 
the  Congressional  Record  and  urged  his  colleagues  to  "study  the  issues  in- 
volved."261 On  July  20,  1949,  he  submitted  an  amendment  explaining  that, 
"regardless  of  whether  such  a  provision  is  necessary,  its  inclusion  in  the  bill 
would  be  a  salutary  thing."262  With  this  genesis,  the  anti-censorship  provision 
became  a  part  of  the  Internal  Security  Act. 

Justice  Douglas  used  this  provision  to  bolster  his  conclusion  in  New  York 
Times  Co.  v.  United  States  that  the  espionage  statutes  did  not  prohibit  the 
publication  of  the  Pentagon  Papers.  He  quoted  the  provision  as  elucidating 
the  meaning  of  section  793,  and  concluded  "ftjhus.  Congress  has  been  faithful 
to  the  command  of  the  First  Amendment  in  this  area."263  On  its  face,  the 
proviso  does  nothing  more  than  state  that  the  1950  Act  ought  not  to  be 
construed  to  impose  censorship  or  violate  the  first  amendment.  This  might 
mean  only  that  no  system  of  prior  restraint  was  authorized,  or  that,  in  general, 
the  prohibitions  on  communication  of  defense  information  should  not  be  ap- 
plied to  particular  revelations  of  great  public  importance  and  little  defense 

255.  96  Cong.  Rec  15185  (1950). 

256.  S.  Rep.  No.  427,  80th  Cong.,  1st  Sess.  6  (1949)  (referring  to  section  8  of  the 
bill  as  introduced). 

257.  This  provision  began  as  section  8  of  S.  595,  id.  at  441,  and  eventually  became 
the  opening  substantive  provision  of  the  Internal  Security  Act  of  1950,  64  Stat.  987 
(1950).  The  slight  difference  in  language  in  the  provision  as  adopted  reflected  one  of 
Mr.  Hanson's  suggestions. 

258.  95  Cong.  Rec.  9749  (1949). 

259.  Id. 

260.  Id.  at  9750. 

261.  Id.  at  9747. 

262.  Id.  at  9746. 

263.  403  U.S.  713,  722. 
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significance.  Whether  the  Senate  perceived  the  proviso  to  be  linked  to  a 
restricted  meaning  of  793(d)  and  (e)  is  open  to  question. 

There  was  no  explanation  of  the  anti-censorship  provision  in  any  of  the 
subsequent  committee  reports  on  the  many  bills  that  ultimately  were  coalesced 
into  the  Internal  Security  Act.264  Furthermore,  none  of  the  floor  debates 
mentions  the  anti-censorship  provision  in  connection  with  section  793.  Indeed, 
none  of  the  first  amendment  concerns  expressed  in  the  floor  debates  were 
directed  to  section  793.  Rather,  criticisms  concerned  the  controversial  provi- 
sions of  the  1950  Act,  such  as  those  that  made  it  unlawful  to  conspire  to  estab- 
lish a  totalitarian  dictatorship  in  the  United  States,  the  broad  registration 
requirements,  and  the  powers  of  the  Subversive  Activities  Control  Board. 

Senator  McCarran,  however,  plainly  viewed  the  anti-censorship  proviso 
as  a  corrective  for  what  he  saw  as  erroneous  readings  of  793(d)  and  (e). 
Moreover,  the  very  fact  that  nothing  further  was  said  about  the  threat  that 
793(d)  and  (e)  might  pose  to  a  free  press  may  reflect  belief  that  the  proviso 
eliminated  such  a  danger.  Interestingly,  for  example,  Senator  Kilgore,  joined 
by  Senators  Graham  and  Langer,  dissented  from  the  Judiciary  Committee's 
favorable  report  of  the  final  Internal  Security  Act  to  the  floor.265  Their 
minority  views  carefully  reviewed  the  various  provisions  of  the  Act  to  which 
they  objected.  They  expressly  approved,  however,  of  the  amendments  to 
793  266  Given  Kilgore's  earlier  concern  for  the  rights  of  newspapers,  it  seems 
a  fair  assumption  that  his  approval  of  793(d)  and  (e)  reflected  the  belief  that 
those  sections  did  not  threaten  publication  of  defense  information,  and  the  free 
press  proviso  may  well  have  been  the  basis  for  his  change  of  heart.    > 

The  floor  debates  on  the  revision  of  subsection  793(d)  and  (e)  were 
perfunctory,  largely  submerged  by  the  more  controversial  provisions  of  the 
Internal  Security  Act.  A  few  informative  statements  were  offered,  however. 
In  the  debate  on  S.  595,  Whitaker  Chambers'  activities  were  described  as  the 
stimulus  for  793(e).  Senator  McCarran,  the  floor  manager  of  the  bill,  cited 
the  pumpkin  papers  episode  as  proof  of  the  need  to  make  unauthorized  reten- 
tion a  crime  in  the  absence  of  demand.267  Since  Whitaker  Chambers  was  not 

264.  The  Internal  Security  Act  of  1950  was  the  product  of  numerous  successive  bills 
and  committee  reports,  all  finally  coalesced  in  H.R.  9490  in  the  81st  Congress.  None  of  the 
subsequent  committee  reports  contain  as  much  discussion  as  the  first  reports  on  S.  595 
and  H.R.  4703.  See,  e.g.,  S.  Rep.  No.  2369,  81st  Cong.,  2d  Sess.  8-9  (1950)  ;  Conf.  Rep. 
No.  3112,  81st  Cong.,  2d  Sess.  52-53  (1950). 

265.  S.  Rep.  No.  2369,  81st  Cong.  2d  Sess.,  part  2  (1950).  See  also  Senator  Kilgore's 
letter  to  Sen.  McCarran,  96  Cong.  Rec.  12068-69. 

266.  S.  Rep.  No.  2369,  part  2,  at  3-4. 

267.  McCarran's  statement  about  Chambers  was  as  follows: 

The  next  case  for  remedial  attention  was  the  discovery  that  under  existing 
law,  the  unauthorized  possession  of  enumerated  restricted  items  relating  to 
national  defense  is  not  a  penal  offense  unless  a  demand  has  been  made  against  the 
possessor,  by  the  authorities  entitled  to  receive  the  items  in  question,  and  the 
said  demand  has  been  refused.  The  inadequacy  of  this  provision  is  self-evident, 
since  by  the  very  nature  of  things  an  unauthorized  possession  would  most  likely 
not  be  known  to  those  entitled  to  receive  the  restricted  enumerated  items.  The 
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a  government  employee  at  any  time  relevant  to  the  pumpkin  papers  episode, 
McCarran's  remark  demonstrates  that  793(e)  covers  everyone,  not  just  gov- 
ernment employees.268  Tims,  it  is  impossible  to  construe  793(e)  to  reach  only 
government  servants.  Such  a  construction  would  obviously  strain  the  statute's 
language,  but  it  might  nonetheless  have  been  tempting  in  light  of  the  absence 
of  a  culpability  requirement  and  the  narrow  intent  of  the  1917  legislation. 
Virtually  the  only  other  mention  of  793  in  the  Senate  legislative  history  was 
contained  in  a  letter  from  the  Attorney  General  to  the  Senate  urging  enact- 
ment of  S.  595: 

Enactment  of  this  legislation  is  urgently  needed.  The  necessity 
for  immediate  action  on  this  matter  was  forcibly  demonstrated  during 
the  recent  trial  of  Alger  Hiss.  Although  Henry  Julian  Wadleigh 
testified  under  oath  that  he  had  illegally  abstracted  State  Department 
documents  for  eventual  delivery  to  a  foreign  government,  existing 
laws  appear  to  make  his  prosecution  impossible.  Such  an  incident, 
which  is  only  one  of  several,  clearly  illustrates  the  very  pressing 
need  for  corrective  legislation.269 

The  House  floor  debates  suffered  from  the  confused  reasoning  of  the  House 
Judiciary  Committee  report,  which  provided  the  model  for  the  attempts  by 
Chairman  Celler  and  Congressman  Bryson  to  explain  the  coverage  of  793(d) 
and  (e).  At  the  outset  of  debate  on  H.R.  4703,  Celler  stated: 

fW]e  cannot  allow  people,  citizens  and  aliens  alike,  opportunities  to 
get  valuable  classified  and  other  information,  data,  and  records  vital 
to  our  security  and  have  that  information,  data,  and  records  used  and 
disseminated  to  our  grave  discomfort  and  with  danger  to  our  secu- 
rity. Our  laws  presently  are  weak  and  must  be  strengthened  in  that 
regard,  and  that  is  exactly  what  this  bill  purports  to  do.270 

most  famous  example  of  this  situation  is,  of  course,  the  Chambers  pumpkin  papers. 
Chambers  had  in  his  possession — that  is  in  his  unauthorized  possession — certain 
restricted  or  classified  items  which  related  to  national  defense.  Yet,  his  possession 
of  such  items  was  not  a  crime.  He  could  not  be  charged  with  a  crime  in  respect 
of  his  possession  of  the  pumpkin  papers  until  a  person  entitled  to  receive  those 
items  made  a  demand  upon  him  for  their  delivery,  and  then  only  if  he  refused 
the  demand. 
96  Cong.  Rec  14178  (1950). 

268.  Chambers'  account  of  his  activities  was  that  he  obtained  typewritten  copies  of 
State  Department  documents  from  Alger  Hiss,  among  others,  which  Chambers  photo- 
stated and  then  passed  along  to  the  couriers  of  the  Communist  Party,  U.S.A.,  with 
the  understanding  that  the  microfilms  were  destined  for  Moscow.  W.  Chambers, 
Witness,  27-33,  421-27  (1952).  According  to  Chambers'  story,  when  he  decided  to  break 
with  the  Party  in  1937,  he  retained  some  of  the  documents  and  films  as  a  "life-preserver" 
and  hid  some  of  them  at  his  brother-in-law's,  and  the  rest  in  a  hollow  pumpkin  in  his  own 
garden.  /(/.  at  38-42,  445. 

One  of  the  perplexing  aspects  of  the  1950  legislation  is  that  Chambers'  own  account 
of  his  activities  surely  brought  him  within  the  offense  encompassed  by  section  2(a)  of 
the  Espionage  Act  of  1917,  now  subsection  794(a).  There  could  have  been  no  question 
that  Chambers  met  the  culpability  standard  characteristic  of  all  the  1917  offenses  ap- 
plicable to  non-employees.  It  is  thus  not  at  all  clear  why  the  notorious  pumkin  papers 
episode  led  Congress  to  enact  in  793(e)  a  broadly  applicable  offense  not  conditioned  on 
the  characteristic  1917  Act  culpability  standard. 

269.  96  Cong.  Rec.  12069  (1950). 

270.  Id.  at  3404-05. 
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This  is  the  only  statement  in  the  1950  legislative  record  that  supports  the 
inference  that  subsections  793(d)  and  (e)  are  designed  to  put  criminal  sanc- 
tions behind  the  classification  program.  Apart  from  this  interesting  remark, 
the  remainder  of  the  House  debates  touched  on  only  two  aspects  of  the  793 
revision.  First,  the  speakers  seem  clearly  to  have  understood  that  the  cul- 
pability requirement  of  subsections  (d)  and  (e)  were  different  from  the  re- 
quirements of  the  preceding  subsections.  Confusion  existed,  however,  as  to 
what  exactly  the  culpability  standard  of  (d)  and  (e)  was.271  Second,  subsec- 
tions (d)  and  (e)  in  tandem  were  thought  to  cover  everyone.  Virtually  noth- 
ing was  said  in  the  House  about  whether  this  meant  that  its  coverage  extended 
to  newspapers,  although  Congressman  Bryson  called  attention  to  "unfounded" 
fears  that  the  bill  would  make  newspaper  and  reporters  "criminals"  without 
their  doing  any  wrongful  act,  and  referred  the  House  to  Senator  McCarran's 
published  exchange  of  correspondence  which  "answered  objections  of  this 
nature."272 

What  does  the  legislative  history  of  the  1950  amendments  amount  to? 
Through  all  the  confusion  and  inattention  to  basic  questions,  two  general 
themes  emerge.  First,  fears  that  the  new  subsections  793(d)  and  (e)  might 
make  criminal  actions  taken  by  newspapers  in  "the  normal  course  of  their 
operations"  were  rebutted  by  statements  by  the  Attorney  General  and  by  the 
Legislative  Reference  Service,  neither  of  which  was  supported  by  plausible 
interpretation  of  the  statutory  language.  More  important,  these  fears  led  to 
the  re-introduction  of  the  anti-censorship  provision,  which  apparently  was 
designed  to  meet  concerns  about  the  breadth  of  the  793  provisions  of  S.  595. 
While  a  literal  interpretation  of  this  proviso  may  construe  it  as  only  a  caveat 
against  prior  restraints,  its  role  in  the  legislative  history  reflects  a  broader 
purpose.  The  anti-censorship  provision  and  the  interpretations  solicited  by 
Senator  McCarran  left  Congress  with  an  amorphous  belief  that  793(d)  and 
(e)  were  not  sweeping  prohibitions  against  newspaper  publication  of  informa- 
tion relating  to  the  national  defense.  No  analytical  basis  for  a  narrower  reading 
was  suggested,  however,  and  the  legislative  history  thus  leaves  open  the 
question  of  how  the  statute  is  to  be  accommodated  to  the  legislative  intention. 

The  second  current  running  through  the  1950  deliberations  was  the  no- 
torious activities  of  Whitaker  Chambers,  Alger  Hiss,  and  Henry  Julian  Wad- 
leigh.  Their  revelation  and  retention  of  sensitive  information  were  repeatedly 
cited  as  evidence  of  the  necessity  of  "closing  the  loopholes"  in  the  espionage 
statutes.  Thus,  the  retention  offense  was  extended  to  non-government  em- 
ployees, such  as  Whitaker  Chambers,  without  necessity  for  an  official  demand. 
Furthermore,  the  statute  of  limitations  for  all  793  and  794  offenses  was  ex- 

271.  See,  e.g.,  the  comments  of  Cong.  Tackett,  id.  at  3408. 

272.  Id.  at  5494. 
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tended  from  three  to  ten  years.273  But  beyond  these  two  extensions  of  section 
793,  it  is  not  at  all  clear  what  Congress  intended  to  accomplish  through  the 
communication  offenses  of  subsections  (d)  and  (e).  The  Attorney  General 
wrote  of  the  need  to  reach  a  State  Department  employee  who  abstracted 
documents  for  delivery  to  a  foreign  government.  Chairman  Celler  mentioned 
that  it  must  be  made  illegal  to  obtain  and  disseminate  classified  data  "to  our 
grave  discomfort  and  with  danger  to  our  security." 

No  one  spoke  of  the  government  employee  or  ordinary  citizen  who  gives 
defense  information  to  a  newspaper  in  the  belief  that  the  benefits  of  public 
debate  on  the  matter  outweigh  any  danger  to  national  security.  The  focus, 
rather,  was  on  employees  who  deliver  government  documents  to  communist 
study  groups  or  Russian  agents,  and  on  others  who  are  part  of  an  espionage 
apparatus.  These  activities,  however,  fit  easily  into  the  established  culpability 
framework  of  the  espionage  statutes,  in  that  a  purpose  to  injure  the  United 
States  or  advantage  a  foreign  country  could  be  inferred.  Why,  then,  do  the 
communication  and  retention  offenses  adopted  in  1950  call  for  a  lesser  cul- 
pability standard  that  would  presumably  be  met  by  general  publication  of 
defense  information?  Furthermore,  793(d)  and  (e)  would  appear  to  reach 
retention  of  defense  information  by  publishers  and  communication  of  such 
information  in  the  first  instance  from  a  source  to  a  newspaper. 

The  1950  legislation  thus  follows  the  frustrating  pattern  of  so  many  of 
the  espionage  statutes:  Congress  said  it,  but  seems  not  to  have  meant  it.  What 
are  the  courts  and  others  concerned  with  the  interpretation  of  these  statutes 
to  do? 

E.    Subsections  793(d)  and  (e):   Conclusion 

Cynics  have  claimed  that  if  courts  enforced  only  those  criminal  laws  which 
legislatures  understood,  Title  18  of  the  United  States  Code  would  be  a  dead 
letter.  Although  courts  should  not  condition  the  enforceability  of  statutes  on 
legislative  prescience  about  all  their  possible  applications,  the  problems  with 
subsections  793(d)  and  (e),  go  well  beyond  tolerable  limits.  At  least  five 
serious  problems  of  statutory  construction  must  be  resolved  before  these  laws 
can  be  applied: 

(1)  Is  publication  a  "communication"  within  the  meaning  of  the  subsec- 
tions, and  are  communications  or  retentions  incident  to  publication  criminal? 

(2)  What  degree  of  culpability  is  required  by  the  term  "willfully?"  Can 
the  word  be  given  a  meaning  narrow  enough  to  sustain  the  constitutionality  of 
the  prohibitions  on  communication  or  retention  in  light  of  the  vagueness  of  the 
phrase  "related  to  the  national  defense  ?" 

273.  64  Stat.  1005  (1950). 
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(3)  What  constitutes  protected  "information"  under  the  subsections, 
and  what  culpability  is  required  before  its  transfer  is  criminal? 

(4)  What  makes  a  piece  of  paper  containing  defense  information  a 
"document"  or  other  enumerated  item  for  purposes  of  the  subsections? 

(5)  What  does  "not  entitled  to  receive  it"  mean  for  purposes  of  the 
communication  and  retention  offenses? 

The  uninformative  language  employed  by  the  draftsmen  has  never  been 
discussed  by  Congress  in  terms  precise  enough  to  give  adequate  guidance  for 
the  resolution  of  these  issues.  Perhaps  a  concrete  example  will  illustrate  the 
difficulties.  Justice  White's  discussion  of  the  retention  offense  in  his  Pentagon 
Papers  opinion  assumes,  without  discussion,  that  copies  of  government  papers 
are  "documents,"  and  not  "information,"  for  purposes  of  the  section.274  This 
conclusion,  however,  is  not  compelled.  The  originals  were  not  purloined  and 
the  Government's  proprietary  interest  in  the  documents  was  maintained ;  all 
that  was  lost  was  the  secrecy  of  information  contained  in  them.  Even  if  an 
exact  copy  is  a  "document"  as  Justice  White  suggests,  how  close  to  the  full  origi- 
nal must  the  copy  be  ?  Does  a  letter  from  a  friend  in  the  executive  branch  that 
quotes  a  single  paragraph  from  a  government  report  constitute  a  document  ? 
What  if  the  letter  only  paraphrases  the  original  but  reveals  the  information? 
By  what  principle  can  a  line  be  drawn  between  document  and  information, 
especially  when  significant  differences  in  the  culpability  requisite  to  violation 
of  793(d)  and  (e)  may  turn  on  the  distinction? 

Courts  typically  undertake  to  resolve  issues  at  the  margin  of  statutory 
coverage  by  looking  to  a  statute's  purposes.  On  their  face,  however,  the  pur- 
poses of  subsections  793(d)  and  (e)  are  mysterious  because  the  statutes  are 
so  sweeping  as  to  be  absurd.  If  courts  turn  to  evidences  of  legislative  intent, 
the  mystery  deepens  because  Congess  never  understood  these  laws.  It  did  not 
realize  that  their  literal  terms  might  apply  to  speech  leading  to  public  debate, 
or  preliminary  activities  undertaken  with  that  aim.  When  concerns  were 
voiced  that  these  provisions  might  have  some  effect  on  the  press,  Congress 
did  not  respond  by  analysis  or  amendment  of  the  bills  before  it,  but  rather 
said  it  was  not  so — through  the  clumsy  and  problematic  anti-censorship  pro- 
vision— and  approved  the  statute's  broad  language. 

In  this  concluding  discussion  of  793(d)  and  (e),  we  shall  attempt  to  tie 
the  materials  together  and  show  how  forbidding  are  the  problems  of  im- 
plementing these  subsections  in  the  context  of  public  speech  about  defense 
matters. 

1.  Publication  and  Conduct  Incidental  Thereto.  In  the  1917  legislative 
record,  the  question  of  controls  on  publication  of  sensitive  information  received 
at  least  as  much  attention  as  the  problem  of  spying,  and  the  most  significant 
action  was  the  rejection  of  a  prohibition  on  publication  not  conditioned  on 

274.  403  U.S.  713,  739. 
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any  specific  intent  requirement.275  The  1950  legislative  record  was  too  con- 
fused to  have  had  any  particular  focus,  but  the  notion  that  somehow  news- 
papers were  not  covered — except  for  "wrongful  acts" — was  never  challenged. 
Subsections  793(d)  and  (e)  therefore  cannot  be  held  applicable  to  publication 
of  defense  information  that  is  motivated  by  the  routine  desires  to  initiate 
public  debate  or  sell  newspapers,  unless  this  congressional  purpose,  confirmed 
by  repeated  subsequent  refusals  to  enact  broad  prohibitions  on  disclosures,  is 
ignored.270  Failure  to  give  effect  to  this  legislative  intention  would  be  wrong 
with  respect  to  a  statute  so  inartfully  drawn  and  legislative  intention  other- 
wise so  opaque. 

The  critical  question,  in  our  view,  is  not  whether  publishing  may  prop- 
erly be  held  a  crime  under  subsections  (d)  and  (e),  for  almost  surely  it  should 
not.  The  problem  instead  concerns  the  manner  in  which  the  statutory  language 
is  to  be  read  to  exclude  it.  The  choice  is  between  distinguishing  some  concept 
of  "publishing"  immune  from  regulation,  or  by  more  general  construction  of 
the  statute's  culpability  standards.  Regardless  of  which  approach  is  taken, 
is  it  only  the  act  of  publishing  that  is  protected,  or  does  the  law  also  protect 
conduct  incidental  to  publication?  Is  the  newsman  guilty  of  "retaining"  items 
he  plans  to  publish  ?  Are  his  communications  to  others  in  the  course  of  writing 
a  story  criminal?  Is  his  source  in  Government  an  offender,  and,  if  so,  is  the 
newsman  a  conspirator  in  that  offense  or  an  accomplice  to  it  if  he  simply 
listens,  or  if  he  instigates  the  disclosure?  These  questions,  of  course,  go  to 
the  heart  of  whether,  as  Justice  White  suggested  in  New  York  Times,  news- 
papers may  be  criminally  punished  under  subsection  (e)  for  obtaining  and 
printing  national  defense  secrets. 

In  that  litigation,  the  claim  was  strongly  pressed  by  the  Times  that  the 
statutory  terms  "communicate,  deliver,  or  transmit"  as  used  in  sections  1(d) 
and  1(e)  do  not  comprehend  "publishing."  Judge  Gurfein  so  held  in  his  dis- 
trict court  opinion277  and  Justice  Douglas  later  indicated  his  support  for  that 
position.278  The  argument  is  that  the  draftsmen  perceived  a  difference  between 
communication  and  publication  and  that  they  intended  to  make  newspaper 
revelations  criminal  only  when  the  statutes  say  "publish."  Support  for  the 
proposition  rests  primarily  on  the  structure  of  section  2  of  the  1917  Act,  cur- 
rently  subsections   794(a)    and    (b).   It   will   be   recalled   that   794(a)    bars 

275.  As  earlier  indicated,  we  reject  as  untenable  the  view  tentatively  suggested  by 
Justice  White  in  New  York  Times  v.  United  States,  403  U.S.  713,  733-40  (1971),  that 
Congress  in  1917  intended  to  bar  prior  restraints  but  allow  post-publication  prosecutions 
for  publication.  Many  in  Congress  thought  that  their  constitutional  power  was  restricted 
to  making  publication  criminal  after-the-fact.  As  the  debates  became  more  focussed, 
however,  the  legislative  choice  was  seen  to  be  whether  or  not  to  punish. 

To  be  sure,  section  1(d)  covered  tangible  items  and  their  contents  only,  whereas 
the  rejected  censorship  provision  pertained  to  information  no  matter  what  its  source.  But 
there  is  nothing  indicating  that  the  1917  Congress  saw  this  as  a  key  distinction. 

276.  Sec  text  following  note  354  infra. 

277.  United  States  v.  New  York  Times,  328  F.  Supp.  324,  328-29  (S.D.N.Y.  1971). 

278.  403  U.S.  713,  721. 
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communication,  transmittal  or  delivery  of  defense  information  to  foreigners, 
while  794(b)  prohibits  both  communication  and  publishing  in  time  of 
war  with  intent  to  reach  the  enemy.  Moreover,  the  rejected  subsection  2(c) 
as  initially  drafted  prohibited  both  communication  and  publishing  and  was 
subsequently  narrowed,  prior  to  the  ultimate  defeat,  to  prohibit  only  publish- 
ing. Two  later  enacted  statutes  in  the  espionage  chapter,  sections  797  and  798, 
also  mention  publishing.279 

The  argument  that  the  draftsmen  intentionally  wrote  "publishes"  into 
the  statutes  when  they  wished  to  prohibit  it  does  not,  despite  the  statutory 
structure,  convince  us.  We  have  not  found  a  single  clear  statement  in  the 
lengthy  legislative  history  of  these  bills  that  the  word  "communicates"  does 
not  embrace  publishing.  For  example,  that  was  not  the  ground  on  which 
Senator  Kilgore's  concern  for  newspapers  was  met  in  1950  ;280  nor  was  it  the 
apparent  understanding  of  those  who  framed  the  crytographic  bill,  section  798. 
If  that  understanding  were  clear,  one  would  expect  to  find  unequivocal  evi- 
dence of  it  to  appear  in  the  massive  debates  on  the  1917  Espionage  Act. 
Such  evidence  is  lacking.  Speakers  frequently  used  the  words  "communicate 
or  publish"  in  sequence  ;281  they  also  consistently  used  the  words  "publishes," 
"publications"  and  "publishing"  when  they  were  referring  to  newspapers. 
Neither  usage,  however,  given  that  the  statute  said  "publishes,"  demonstrates 
that  the  speaker  regarded  the  terms  "communicate,  deliver,  or  transmit"  as 
necessarily  excluding  publishing.  Moreover,  the  few  interchanges  during  the 
debates  concerning  the  meaning  of  "communicates"  came  primarily  from 
speakers  who  questioned  the  wisdom,  whatever  was  done  to  newspapers, 
of  making  private  communications  criminal.282  Most  importantly,  at  no  point 

279.  See  text  accompanying  notes  370,  388  infra. 

280.  Had  any  of  the  respondents  to  Senator  KilgQts'i  letter  believed  that  publishing 
was  not  covered  by  sections  1(d)  and  (e)  because  »ot  mentioned,  they  would  surely 
have  mentioned  it. 

281.  See,  e.g.,  55  Cong.  Rec.  78f  (1917)    (Remarks  of  Senator  Cummins). 

282.  The  principal  comments  in  the  Senate  9re  at  55  Cong.  Rec.  873  (Remarks  of 
Senator  Overman)  (The  word  publishing  \s  broad  enough  to  cover  the  word  com- 
municate. Communication  of  plans  to  a  person,  is  a  publication  to  that  person)  ;  55  Cong. 
Rec.  at  877  (1917)  (Remarks  of  Senator  Cummins) : 

the  word  "publish"  is  not  confined  to  the  publication  by  a  newspaper.  I  suppose 
that  if  I  stand  upon  the  street  and  make  a  statement  I  publish  the  statement  in 
the  sense  of  the  law.  If  this  were  confined  to  the  newspapers,  it  would  still  be 
objectionable,  but  not  so  objectionable  as  it  is  in  its  present  form. 

In  the  House,  similar  points  were  made.  See,  e.g.,  the  following  interchange: 

Mr.  Sherley.  Now  I  submit  to  the  gentleman  the  inquiry  as  to  whether  it  is 
necessary  to  embrace  in  your  prohibition  any  sort  of  communication  which  would 
embrace  a  conversation  that  might  not  in  any  way  have  or  be  intended  to  have 
anything  to  do  with  publication,  which  is  what  you  are  really  aiming  at. 
Mr.  Webb.  It  would  be  very  little  profit  to  prohibit  the  publication  of  a  thing 
and  then  let  a  man  verbally  go  upon  the  stump  and  proclaim  it  to  the  public  by 
word  of  mouth. 

Mr.  Sherley.  That  would  be  more  than  a  communication.  The  gentleman  is 
assuming  that  "communicate"  is  the  only  word  whereby  you  can  define  the  of- 
fense. I  suggest  that  it  is  broader  than  we  need. 

55  Cong.  Rec  1716  (1917).  Cf.  id.  at  1698   (Remarks  of  Rep.  McCormick)    ("when  I 
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did  anyone  defend  the  idea  that  a  newspaper  might  lawfully  "publish"  what 
an  ordinary  citizen  was  prohibited  from  "communicating."283 

That  no  one  confirmed  an  understanding  of  "communicate"  that  ex- 
cluded publishing  does  not,  however,  explain  why  section  2  was  drafted  as  it 
was.  We  can  only  speculate,  but  in  our  opinion,  confusion  and  inadvertence, 
old  friends  of  this  legislation,  are  the  likely  causes.  As  initially  drafted,  sections  1 
and  2(a)  of  S.  8148  were  directly  patterned  upon  the  1911  Act.284  Subsection 
2(a),  like  section  2  of  the  1911  law,  proposed  severe  sentences  for  those  who 
breached  section  1  _x>f  S.  8148  and  then  "communicated"  the  information  to 
foreigners.285  Nothing  in  the  1911  law  suggests  that  Congress  thought  about 
the  scope  of  the  word  "communicates,"  or  if  it  comprehended  publishing,  and 
nothing  indicates  that  the  subsequent  Congress  thought  about  it  in  enacting 
subsection  2(a)  in  1917.  By  contrast,  subsections  2(b)  and  2(c)  were  drafted 
on  a  fresh  slate,  and  the  drafters  were  concerned  to  prohibit  disclosures  of 
citizens  and  press  regardless  of  whether  they  had  had  any  contact  with  govern- 
ment places,  documents,  things,  or  personnel — necessary  elements  of  a  viola- 
tion of  section  1.  Thus,  use  of  the  word  "publish"  makes  clear  the  draftsmen's 
intent  that  it  be  covered  in  those  newly  drafted  sections,  but  the  failure  to  use 
the  term  in  the  carried-over  subsections  1(d)  and  2(a)  does  not  prove  the 
converse.286 

Doubts  that  the  legislative  history  justifies  the  conclusion  that  Congress 
saw  a  general  distinction  between  communication  and  publication  are  rein- 
forced because  the  distinction  is  not  theoretically  sound  in  the  context  of  the 
espionage  statutes  and  cannot  be  applied  in  any  sensible  fashion.  If  one  has 
possession  of  information  that  is  subject  to  statutory  restrictions  and  tells  it 
to  a  friend,  such  personal  talk  must  clearly  be  characterized  as  a  communica- 
tion, or  else  the  publishing  exception  would  swallow  the  statute  whole.  At 
what  point,  however,  does  communication  become  publication:  when  one  calls 
over  six  friends,  or  only  when  one  hires  a  hall  ?  Whatever  the  turning  point, 
the  anomaly  is  obvious:  if  the  statute  protects  the  right  to  read  defense  docu- 
ments to  a  throng  in  Madison  Square  Garden,  it  cannot  sensibly  be  construed 

say  'published'  I  mean  by  word  of  mouth  or  by  print").  Id.  at  1712  (Remarks  of  Rep. 
Igoe)    ("anything  that  affects  the  newspaper  will  affect  the  individual"). 

283.  The  newspapers  were,  of  course,  loudly  condemning  subsection  2(c).  Some  who 
supported  the  provision  urged  that  their  colleagues  were  cowering  under  newspaper 
pressure,  a  criticism  that  may  have  produced  statements  in  response  that  citizens  were 
to  be  protected  more  than  the  press. 

284.  The  1911  law  is  set  out  at  note  25  supra. 

285.  See  54  Cong.  Rec.  2064  (1917). 

286.  Moreover,  there  was  no  need  to  add  "publish"  to  1(d)  because  the  censorship 
regulations  issued  under  section  2(c)  would  surely  have  covered,  and  subjected  to 
greater  sanctions,  publication  of  defense  secrets  gleaned  from  wrongly  divulged  documents. 
Adding  "publishes"  to  section  794(a),  after  it  had  been  changed  to  prohibit  communica- 
tion to  foreigners  with  intent  or  reason  to  believe  that  information  is  to  be  used  to  injure 
the  United  States  or  advantage  a  foreign  nation,  would  have  had  little  effect  if  our 
"primary"  use  distinction,  text  supra  at  note  178,  is  accepted. 
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to  prohibit  reading  them  to  a  friend  at  home.  The  person  who  publishes 
widely  may  of  course  be  more  likely  to  influence  public  decision-making,  but 
the  person  who  communicates  to  a  friend  may  well  be  working  out  his  own 
policy  positions  or  trying  to  convince  his  friend.  The  greater  enhancement  of 
public  debate  achieved  by  widespread  publication  is  inversely  proportional  to 
the  extent  to  which  secrecy  is  compromised.  In  the  intersections  of  the  values 
of  public  debate  and  secrecy,  the  private  conversation  and  the  public  lecture 
are  balanced  at  the  same  point.  With  respect  to  publication,  the  values  on 
each  side  of  the  equation  are  augmented,  but  the  same  tension  is  maintained.  If 
general  publication  is  protected,  it  is  ludicrous  not  to  protect  private  conver- 
sation with  similar  intent.  Thus,  a  line  between  publishing  and  communicating 
cannot  be  even  generally  located  by  reference  to  the  purpose  of  the  statutes. 

One  answer  to  this  difficulty  might  be  that  publication,  to  be  immunized 
from  the  subsections  by  virtue  of  congressional  intent,  requires  involvement 
of  the  media.  It  might  be  argued  that  communications  by  someone  other  than 
a  newsman,  no  matter  how  obviously  geared  to  public  debate  on  defense 
matters,  is  not  publishing  for  purposes  of  differentiating  publications  from 
the  statutory  coverage  of  communications.  Leaving  aside  first  amendment  and 
equal  protection  objections,  as  well  as  congressional  concern  for  ordinary 
citizens,  this  interpretation  would  necessitate  guidelines  as  to  who  is  a  pub- 
lisher and  who  are  newsmen.  The  statute  contains  no  such  standards  and 
posing  them  by  judicial  construction  is,  in  our  opinion,  virtually  impossible.287 

Finally,  any  effort  to  distinguish  publication  by  the  media  from  communi- 
cation would  be  vastly  complicated  by  the  fact  that  such  publishing  inevitably 
involves  many  preliminary  communications  and  retentions.  It,  too,  is  not  an 
event  but  a  process.288  Assuming  that  publication  is  protected,  if  a  person  has 
possession  of  copies  of  classified  documents,  does  he  publish  them  if  he  hands 
them  to  a  reporter  who  will  have  them  published,  or  is  that  a  prohibited  com- 
munication, transmittal  or  delivery?  When  the  reporter  hands  them  to  a 
typesetter,  is  that  a  publication  or  a  prohibited  communication?  If  publishing 
is  not  covered  by  the  statute,  can  preliminary  and  incidental  communications 
and  retentions — conduct  by  persons  necessary  to  accomplish  the  sort  of  pub- 
lication Congress  wished  to  protect — be  held  a  violation  of  the  statutes? 

It  was  with  reference  to  this  problem  that  Justice  White's  dicta  in  New 
York  Times  v.  United  States  went  astray,  in  our  opinion.  Without  intimating 
his  views  on  the  correctness  of  Judge  Gurfein's  view  that  publication  was  not 
comprehended  within  "communication,"  White  noted  that  neither  publication 
nor  communication  was  required  to  violate  the  statute ;  mere  retention  would 
suffice.289  That  approach,  in  our  opinion,  can  rest  on  no  sound  interpretation 

287.  Cf.  Branzburg  v.  Hayes,  408  U.S.  665,  682  (1972). 

288.  Cf.  Roe  v.  Wade,  93  S.  Ct.  705,  731    (1973);   Freund  et  al..  Report  of  the 
Study  Group  on  the  Case  Load  of  the  Supreme  Court  1  (1972). 

289.  403  U.S.  713,  738  n.9. 
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of  the  statutes.  To  protect  publishing  but  criminalize  the  transfer  of  the  story 
to  the  typesetter  is  silly.  Likewise,  it  would  be  wrong  to  link  the  reporter  to 
an  offense  of  initial  disclosure  by  a  government  employee — if  such  an  offense 
existed — by  saying  the  reporter  caused  it,  or  by  characterizing  him  as  an 
accessory  to  the  employee's  disclosure.  If  it  is  conceded  that  Congress  meant 
to  exclude  publication  from  criminal  prohibitions  pertaining  to  communica- 
tions, it  is  inconceivable  that  they  would  contemplate  making  criminal  reten- 
tions incident  to  that  act,  unless  interests  other  than  disclosure  of  secrets  are 
at  stake.290 

Of  course,  it  would  not  be  inconceivable  to  treat  as  a  crime  initial  dis- 
closure of  a  defense  secret  by  a  government  employee  to  a  reporter,  even  if 
publication  and  incidental  communications  and  retentions  by  non-employees 
within  the  publication  process  were  protected.291  We  might  well  adopt  a  system 
which  protects  all  acts  in  the  publication  process  but  makes  criminal  the  initial 
revelation  by  the  government  employee.  Such  a  system  would  be  a  rational, 
if  a  bit  uneasy,  compromise  of  the  competing  values  of  secrecy  and  executive 
branch  loyalty,  on  one  side,  and  freedom  of  speech  on  the  other.  The  espionage 
statutes  do  not,  however,  enact  such  a  system.  The  language  of  793(d)  govern- 
ing the  legality  of  communications  and  transfer  by  lawful  possessors  is  exactly 
the  same  as  that  of  793(e)  governing  communications  by  unauthorized  per- 
sons. If  communications  by  non-government  employees  leading  up  to  publica- 
tion are  outside  the  scope  of  793(e),  there  is  no  statutory  basis  for  different 
treatment  of  the  government  employee's  disclosure  of  secrets  to  the  press 
under  793(d). 

On  balance,  we  do  not  think  it  is  feasible  to  give  effect  to  the  legislative 
intention  by  simply  excluding  "publishing"  from  the  scope  of  "communica- 
tion." Despite  some  evidence  resting  on  the  drafting  of  794(a)  and  (b),  the 
legislative  history  of  the  espionage  statutes  does  not  suggest  that  interpersonal 
discussions  about  defense  policy  were  valued  differently  than  newspaper  pub- 

290.  It  might  be  an  appropriate  policy  to  protect  the  form  of  expression  in  govern- 
ment documents  even  if  the  revelation  of  their  contents  is  privileged.  Two  considerations 
might  support  such  a  position  which  would  justify  treating  taking  or  retention  of  docu- 
ments more  strictly  than  revelation  of  secret  information.  First,  there  are  differences, 
particularly  in  diplomatic  matters  where  national  prestige  is  at  stake,  between  widespread 
knowledge  and  official  proof,  as  is  indicated  by  the  intense  embarrassment  occasioned  by 
official  acknowledgement  of  wiretaps  on  foreign  embassies.  Cf.  Giordano  v.  United  States, 
394  U.S.  310  (1969). 

Second,  there  may  be  a  considerable  "chilling  effect"  on  government  employees  if 
they  know  that  their  prose — written  under  time  pressure  for  superiors  who  are  generally 
aware  of  the  complexities  of  the  situation,  and  need  not  be  reminded  of  qualifications  dis- 
cussed orally — is  likely  to  be  printed  in  the  newspapers  as  representing  the  entirety  of 
their  advice. 

On  the  other  hand,  nothing  persuades  like  the  actual  document.  For  example,  the 
Pentagon  Papers  reveal  little  that  was  not  already  publicly  known;  they  had  impact 
because  they  confirmed  widely  held  beliefs  with  official  prose.  Prohibiting  revelation  of 
the  actual  documents  in  circumstances  where  revelation  of  the  information  contained 
therein  would  not  warrant  penalties  may  serve  primarily  to  protect  inappropriate  Govern- 
ment deception.  Thus,  here  again  the  same  tension  is  maintained. 

291.  See  text  accompanying  note  447  infra. 
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lications.  Congress  was  quite  concerned  to  protect  the  individual  citizen 
curious  about  defense-related  matters  who  wanted  to  discuss  such  matters 
with  family  or  friends ;  publication  and  communication  motivated  by  concern 
about  official  policy  should  consequently  be  treated  as  equally  legitimate. 

If  publication  and  communication  or  retention  cannot  be  satisfactorily 
distinguished  as  modes  of  conduct  in  the  context  of  these  provisions,  how  can 
subsections  793(d)  and  (e)  be  read  to  give  effect  to  Congress'  intention  not  to 
make  participation  in  debate  about  defense  matters  criminal?  A  reading  of 
the  statutes  must  be  found  which  can  operate  generally ;  in  other  words, 
publication  must  be  excluded  from  coverage  on  an  analysis  of  the  statutes  that 
applies  equally  to  acts  of  communication  and  retention.  We  must  turn,  there- 
fore, to  other  elements  of  793(d)  and  (e)  in  the  effort  to  discover  such  a 
reading. 

2.  Culpability,  (a)  Willfully.  If  our  conclusions  concerning  "publish- 
ing" are  accepted — that  Congress  had  no  special  understanding  of  "communi- 
cate, deliver  or  transmit"  that  automatically  excluded  it— then  application  of 
sections  793(d)  and  (e)  to  public  revelation  of  defense  secrets,  and  conduct 
preliminary  thereto,  hinges  primarily  on  the  meaning  of  the  term  "willfully." 
Can  some  sense  of  the  term  be  found  which  accords  reasonable  respect  to  both 
the  language  and  structure  of  the  statutes,  the  legislative  history  of  the  par- 
ticular term,  and  the  evidence  that  Congress  did  not  contemplate  making 
criminal  revelations  in  the  course  of  public  debate  except  in  the  most  limited 
circumstances  ?  We  think  so,  although  it  is  admittedly  a  struggle,  and  requires 
adopting  a  meaning  of  willfully  that  almost  surely  no  single  Congressman  or 
Senator  would  have  recognized  as  stating  his  own  understanding. 

"Willful"  is  one  of  the  law's  chameleons,  taking  on  different  meanings  in 
different  contexts.292  It  may  be  construed  to  require  merely  awareness  of  the 
physical  facts  of  one's  behavior  ;293  under  other  circumstances,  it  may  mean 
awareness  that  conduct  is  illegal,294  or,  more  generally,  that  it  be  undertaken 
with  bad  motive.295  In  statutes  where  criminality  turns  upon  the  causing  of  a 
particular  type  of  harm,  willfully  may  require  specific  intent  to  cause  that 
harm.296  The  different  nuances  that  courts  have  read  into  the  term  are  largely 
attributable  to  judicial  desire  to  restrict  particular  criminal  statutes.  Narrow 

292.  Sec  generally  Weinreb,  Extended  Note  B.  "Willfullncss,"  in  I  Working  Papers 
of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws  148  (1970).  See 
also  Weinreb,  Comment  on  Basis  of  Criminal  Liability;  Culpability;  Causation:  id.  at 
105,  128:  "There  may  be  no  word  in  the  Federal  criminal  lexicon  which  has  caused  as 
much  confusion  as  the  word  'willfully'  (or  'willful')."  The  Model  Penal  Code  limits 
use  of  the  term  to  describing  how  it  should  be  construed  if  employed  by  other  draftsmen. 
Model  Penal  Code  §  2.02(8)  (Proposed  Official  Draft  1962). 

293.  See,  e.g.,  Ellis  v.  United  States,  206  U.S.  246  (1907). 

294.  See,  e.g..  United  States  v.  Murdock,  290  U.S.  389  (1933). 

295.  See,  e.g.,  Felton  v.  United  States,  96  U.S.  699  (1877). 

296.  Sec.  e.g..  Screws  v.  United  States,  325  U.S.  91  (1945);  Hartzel  v.  United 
States.  322  U.S.  680  (1944),  construing  section  3  of  the  Espionage  Act  of  1917,  as 
amended.  18  U.S.C.  §  2388  (1970). 
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interpretations  of  "willfully"  are  especially  common  where  legislation  is  at  the 
boundaries  of  constitutional  power — as  where  statutes  bear  upon  free  ex- 
pression.297 Insofar  as  sections  793(d)  and  (e)  bear  upon  speech,  the  natural 
tendency  of  courts  should  be  to  accept  a  narrow  construction  of  "willfully,"  in 
order  to  avoid  first  amendment  problems  of  vagueness  and  overbreadth.  The 
problem  in  so  doing  cannot  be  discounted,  however.  Neither  the  language  nor 
the  legislative  intent  of  the  espionage  statute  indicates  that  "willfully"  should 
be  given  any  particular  narrow  meaning.  Moreover,  the  reported  cases  under 
793(d)  and  (e)  all  treat  "willful"  as  a  term  of  broad  signification,  quite 
different  from  the  culpability  standards  of  793(a)  and  (b). 

The  structure  of  the  statutes  makes  apparent  that  whatever  "willfully" 
means  in  subsections  793(d)  and  (e),  it  does  not  restate  the  culpability  stan- 
dards of  793(a)  and  (b)  which  require  "intent  or  reason  to  believe."  The 
distinction  in  statutory  language  surely  points  to  a  different,  and  broader, 
meaning  for  "willfully."  The  legislative  history  of  the  1917  Act  is  replete 
with  concern  that  these  criminal  statutes  make  use  of  appropriate  standards 
of  culpability  to  distinguish  the  morally  innocent  from  the  guilty.  Insistence 
on  the  importance  of  culpability  led  to  reformation  of  three  provisions  and 
played  an  important  part  in  defeating  a  fourth.  In  the  face  of  that  careful 
inclusion  of  specific  intent  standards,  the  claim  that  Congress  in  1917  intended 
willfully  in  793(d)  and  (e)  to  be  synonymous  with  the  culpability  provisions 
of  793(a)  and  (b)  is  untenable.  Furthermore,  the  legislative  history  makes 
clear  that  the  Congress  understood  a  difference.  On  several  occasions  during 
the  floor  debates,  the  Senators  and  Representatives  discussing  the  bills  defined 
"willfully"  in  a  broad  fashion.298  Congress'  problem  was  that  it  did  not  under- 
stand the  breadth  of  conduct  reached  by  a  literal  reading  of  section  1(d),  not 
that  it  regarded  "willfully"  as  equivalent  to  "intent  or  reason  to  believe." 

The  1950  revision  did  introduce  some  confusion  on  this  point  into  the 
legislative  history.  The  Executive  draftsmen  of  793(d)  and  (e)  clearly 
intended  "willful"  to  require  a  minimum  of  culpable  intent.  Their  concern  was 
to  close  loopholes  in  the  law,  not  to  impose  stricter  standards  on  the  Govern- 
ment by  requiring  proof  of  illicit  ulterior  purpose.  Consistent  with  this,  the 
House  Report,299  which  is  in  large  measure  taken  from  the  Justice  Depart- 

297.  See,  e.g.,  Dennis  v.  United  States,  341  U.S.  494  (1951). 

298.  Sec  54  Cong.  Rec.  3604-05  (1917)  (remarks  of  Senator  Cummins)  (proposed 
amendment  of  the  censorship  provision,  §  2(c),  to  require  "willful"  violation.  Effect 
conceived  to  be  preservation  of  ignorance  of  law  defense)  ;  55  Cong.  Rec.  1717-18  (1917) 
(remarks  of  Representative  Graham)  (Sections  1  and  2  of  H.R.  Rep.  No.  291  protect 
the  innocent  because  Government  must  prove  "a  guilty  purpose,  to  wit,  to  injure  the 
United  States  .  .  .  Section  3  [House  version  of  793(d)  and  (e)]  has  not  the  intent  in 
it")  ;  id.  at  1763  (Remarks  of  Representative  Mann)  ("A  man  who  delivers  a  thing  does 
it  willfully.  That  is  what  this  [§  31]  says")  ;  id.  at  2064  (remarks  of  Senator  Sterling) 
("The  element  of  intent  or  knowledge  that  the  information  [is]  to  be  used  to  the  injury 
of  the  United  States  or  advantage  of  any  foreign  nation  is  omitted  from  these  two 
subdivisions."). 

299.  H.R.  Rep.  No.  647,  81st  Cong.,  1st  Sess.  (1949). 
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merit's  letter  accompanying  the  proposed  legislation,300  referred  to  the  absence 
of  an  intent  requirement  in  section  793(d),  expressly  contrasting  it  with  the 
stricter  culpability  requirements  imposed  by  sections  793(a)  (b)  and  (c). 
To  be  sure,  the  Committee's  justification  for  such  general  culpability  in 
793(d) — that  the  persons  covered  are  those  who  are  in  close  relation  to  the 
Government — argues  for  a  higher  standard  of  culpability  in  section  793(e) 
where  coverage  is  general.301  "Willful,"  however,  cannot  mean  one  thing  as 
to  government  employees  and  something  stricter  for  non-employees,  par- 
ticularly as  sections  793(d)  and  (e)  do  not  in  terms  refer  to  government 
employment.302  The  House  Committee's  statements  favor  the  broad  meaning. 

In  the  Senate,  however,  the  matter  is  in  doubt.  The  Senate's  willingness 
to  enact  the  proposals  without  a  whimper  of  protest  probably  resulted  from 
assurances  that  they  were  of  narrow  scope.  The  legislation's  sponsor,  Senator 
McCarran,  indicated  that  he  would  not  support  legislation  that  made  news- 
papers liable  without  a  "wrongful"  act.  The  response  McCarran's  inquiries 
elicited  from  Attorney  General  Clark  is  fairly  read  as  implying  a  narrow 
scope  to  the  bill,  and  most  directly  on  point,  the  Legislative  Reference  Service 
memorandum  stated  that  sections  (d)  and  (e)  were,  insofar  as  culpability  is 
concerned,  like  sections  (a)  and  (b).  Do  these  strands  afford  a  basis,  despite 
the  statutory  language  and  the  countervailing  evidence  of  legislative  intent, 
for  construing  "willfullness"  to  require  conduct  animated  by  anti-United 
States  or  pro-foreign  interests  ? 

On  balance,  we  think  not.  From  our  reading  of  the  legislative  history, 
Congress  in  1950  failed  to  appreciate  the  extent  of  the  problem  just  as  it  had  in 
1917.  The  House  clearly  thought  that  "willfully"  implied  no  special  culpability 
requirements.  There  is,  furthermore,  no  evidence  that  the  Senate  acted  upon 
the  Legislative  Reference  Service's  misapprehension  of  the  clear  difference  in 
culpability  requirements  that  are  evidenced  by  the  structure  of  the  Act  and  the 
statements  of  the  drafters.  Neither  chamber,  however,  realized  the  impact  the 
statute  might  have  upon  activities  that  it  would  not  consciously  have  chosen 
to  make  criminal.  In  part,  that  failure  resulted  from  soothing  statements  by  the 

300.  95  Cong.  Rec.  441-42  (1949). 

301.  See  text  at  note  247  supra. 

302.  The  extent  to  which  courts  may  revise  inartfully  drawn  legislation  to  effectuate 
policies  which  might  have  been  chosen  but  were  not  chosen  clearly  is  a  difficult  issue.  See, 
e.g.  Scales  v.  United  States,  367  U.S.  203,  211  (1961)  (strain  but  not  pervert).  Compare 
Dennis  v.  United  States,  341  U.S.  494,  499-500  (1951)  ("intent  to  overthrow  ...  the 
government  of  the  United  States  by  force  and  violence  as  speedily  as  circumstances  would 
permit"  interpolated  into  statute  to  save  it)  with  United  States  v.  Reese,  92  U.S.  214, 
221  (1875).  "It  would  certainly  be  dangerous  if  the  legislature  could  set  a  net  large 
enough  to  catch  all  possible  offenders  and  leave  it  to  the  courts  to  step  inside  and  say 
who  could  be  rightfully  detained  and  who  should  be  set  at  large." 

The  problem  with  section  793(d)  is  that  it  is  not  limited  to  government  employment 
but  rather  speaks  to  "lawful"  possession,  a  term  which  catches  much  more  than  current 
government  employees.  Cf.  Aptheker  v.  Secretary  of  State,  378  U.S.  500,  515-17  (1964) 
(prohibition  on  applying  for  or  using  passports  may  not  be  limited  to  high  ranking  mem- 
bers of  registered  Communist  organization  to  save  a  broadly  drawn  statute). 
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sponsors  that  newspapers  would  have  nothing  to  fear,  and  from  the  anti- 
censorship  provision  that  alleviated  concerns  about  prohibitions  aimed  at  pub- 
lication— matters  to  which  we  will  return  in  a  moment.  More  important,  in  our 
view,  was  the  preoccupation  with  other  more  clearly  drawn  and  controversial 
provisions  of  the  1950  Act.  To  cure  these  errors  by  interpolating  the  culpabil- 
ity requirements  of  793(a)  and  (b)  into  "willfully,"  when  the  legislative 
history  makes  clear  that  Congress  never  entertained  such  a  notion,  seems 
inappropriate.303 

A  narrow  understanding  of  "willfully"  in  subsections  793(d)  and  (e)  has 
no  support  in  the  case  law,  which  recognizes  a  difference  between  willfully  as 
there  used,  and  intent  as  used  in  793(b)  and  794(a).  Most  importantly,  in 
United  States  v.  Coplon,304  the  court  construed  section  793(d)  to  require  "no 
such  intent  ;305  it  merely  required  that  defendant  Coplon  obtained  possession 
of  the  documents  and  attempted  to  transmit  them  to  the  co-defendant,  who 
was  not  entitled  to  receive  them."306  Similarly,  in  a  civil  case,  Dnbin  v.  United 

303.  To  be  sure,  in  Dennis  v.  United  States,  341  U.S.  494  (1951)  the  Court  construed 
the  advocacy  provisions  of  the  Smith  Act,  18  U.S.C.  §  2385  (1970)  to  require  specific 
intent  to  overthrow  the  Government,  even  though  other  provisions  expressly  required 
such  intent.  But  we  do  not  think  this  precedent  is  compelling  in  the  context  of  §  793(d) 
and  (e).  First,  in  Dennis,  there  was  no  direct  evidence  of  contrary  congressional  intent. 
Second,  as  Judge  Learned  Hand  noted  in  the  Court  of  Appeals,  the  "specific  intent" 
may  be  thought  to  inhere  in  the  concepts  of  "teaching"  and  "advocating"  use  of  force. 
183  F.2d  201,  214-215  (2d  Cir.  1950). 

304.  88  F.  Supp.  910  (S.D.N.Y.  1949).  The  issue  was  presented  in  the  context  of 
claimed  double  jeopardy.  Defendant  Coplon  had  been  convicted  in  the  District  of  Colum- 
bia for  violating  18  U.S.C.  §  793(b).  In  the  Southern  District  of  New  York  she  was 
indicted  for  conspiracy,  attempt  to  communicate  in  violation  of  18  U.S.C.  §  793(d)  (section 
1(d)  of  the  1917  Espionage  Act),  and  attempt  to  communicate  in  violation  of  18  U.S.C. 
§  794(a).  Applying  the  additional  material  fact  tes*  of  Blockburger  v.  United  States,  284 
U.S.  299  (1932),  the  court  held  the  offenses  to  be  distinct.  Although  the  court  said  that 
lesser  intent  distinguished  793(d)  from  793(b),  it  did  not  state  why  proof  of  violation  of 
793(b)  did  not  necessarily  establish  attempt  to  communicate  in  violation  of  793(d)  as 
well,  insofar  as  "intent  or  reason  to  believe  injury  or  advantage"  requires  that  the  actor 
contemplate  unauthorized  revelation. 

Interestingly,  the  jury  convicted  Coplon  of  conspiracy,  and  attempt  to  communicate 
in  violation  of  18  U.S.C.  §  794(a).  She  was  acquitted  of  the  charges  under  18  U.S.C. 
§  793(d),  indicating  that  the  jury  misapprehended  the  law,  as  well  they  might,  given  the 
sloppiness  with  which  it  is  drafted.  The  Court  of  Appeals  rejected  the  claim  of  error 
based  on  inconsistent  verdicts,  invoking  the  law's  dens  ex  tnachina  for  such  matters — 
presumed  jury  leniency  or  compromise.  See  United  States  v.  Coplon,  185  F.2d  629  (2d  Cir. 
1950)  citing  Dunn  v.  United  States,  284  U.S.  390,  393  (1932). 

Perhaps  the  most  ominous  aspect  of  Coplon  is  its  assumption  that  a  recipient  of 
wrongly  disclosed  defense  information  can  be  prosecuted  as  a  conspirator  with  the  person 
who  discloses.  Note  that  even  if  the  current  18  U.S.C.  §  793(d)  and  (e)  are  construed 
to  apply  only  to  government  employees,  application  of  conspiracy  doctrines  to  recipient 
newsmen  would  make  criminal  receipt  of  defense  information  where  the  reporter 
cannot  claim  a  good  faith  belief  that  the  employee  was  privileged  to  disclose  the  particular 
matter.  That  result  might  properly  be  barred  by  regarding  18  U.S.C.  §  793(c),  construed 
to  require  "intent  or  reason  to  believe,"  as  preemptive  of  conspiratorial  or  accessorial 
liability,  at  least  absent  aggravating  factors.  Sec  text  accompanying  note  354  infra. 
Compare  the  Administration's  recent  espionage  proposal  S.  1400,  93d  Cong.,  1st  Sess., 
§  1124  (1973),  which  precludes  prosecuting  unauthorized  recipients  of  classified  informa- 
tion disclosed  by  government  employees  or  former  employees  as  accomplices  or  con- 
spirators. The  proposals  are  discussed  at  text  following  note  425  infra. 

305.  "[Sjpecific  intent  that  the  information  be  used  to  the  injury  of  the  United 
States  and  to  the  advantage  of  a  foreign  nation."  88  F.  Supp.  at  911. 

306.  Id. 
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States,307  the  court  assumed  that  private  retention  of  radar  devices  that 
"related  to  the  national  defense,"  erroneously  sold  by  the  Government  as 
surplus  property,  would  violate  section  793(e)  even  though  the  retention  was 
clearly  not  animated  by  anti-United  States  motives. 

This  legislative  action,  and  the  judicial  rulings  on  the  scope  of  sections 
793(d)  and  (e),  provide  no  support  for  a  narrow  conception  of  "willfully" 
that  looks  to  motivation.  It  should  be  noted,  however,  that  even  if  the  phrase 
is  construed  to  disregard  the  actor's  ulterior  purpose  in  communicating  or 
disclosing,  substantial  narrowing  of  coverage  may  be  achieved  depending  upon 
how  issues  of  mistake  of  fact  and  law  are  resolved.  These  issues  are  not  dealt 
with  in  any  articulate  way  in  the  legislative  history,  but  the  manner  of  their 
resolution  has  considerable  bearing  upon  constitutional  issues  of  vagueness. 

First,  does  the  law  make  criminal  transfer  of  a  defense-related  document 
where  the  transferor  has  no  basis  whatever  for  knowing  that  it  is  "related  to 
the  national  defense?"  If  one  happens  upon  a  paper  bearing  chemical  hiero- 
glyphics and  transfers  it  to  a  chemist  friend,  is  an  offense  committed  if  the 
document  "relates  to  the  national  defense?"  Suppose  it  explains,  if  one  knows 
the  meaning  of  the  symbols,  how  a  top-secret  explosive  compound  is  syn- 
thesized. Surely  it  was  not  the  intent,  either  in  1917  or  in  1950,  to  make 
criminal  the  transfer  of  a  defense-related  document  by  a  person  not  knowing 
or  having  reason  to  know  of  its  significance.  Subsections  793(d)  and  (e)  are 
not  offenses  of  absolute  liability.  That  point  was  the  focus  of  the  Legislative 
Reference  Service's  response  to  Senator  Kilgore's  question  concerning  "wrong- 
ful" acts.308  Such  a  transfer  should  not  be  termed  "willful." 

Second,  suppose  a  chemist  has  the  document  and  understands  the 
formulae,  but  believes  that  the  document  nonetheless  does  not  "relate  to  the 
national  defense"  because  the  existence  of  a  comparable  series  of  compounds  is 
well-known,  and,  to  his  knowledge  there  is  no  military  reason  to  prefer  the 
documented  compound  over  others.  Is  transfer  of  the  document  by  him  an 
offense,  other  elements  of  the  crime  being  assumed,  if  the  Government  estab- 
lishes that  it  does  indeed  relate  to  the  national  defense  because  this  particular 
compound  is  stable  at  the  extreme  temperatures  caused  by  some  military 
usages,  whereas  all  other  comparable  compounds  break  down?  Suppose  the 
paper  had  a  stamp  on  it  saying  "this  document  relates  to  the  national  defense," 
but  the  chemist  believes  strongly  that  it  has  no  such  relationship  because, 
despite  the  Government's  best  efforts  to  maintain  secrecy,  the  formula  has 
been  printed  publicly,  albeit  in  an  obscure  juornal?  At  what  point  is  the 
mistake   of   "fact"   better   characterized   as   a   misapprehension   of   the   legal 

307.  289  F.2d  651  (1961).  See  also  United  States  v.  Sawyer,  213  F.  Supp.  38  (1963). 

308.  The   Service  understood   Senator   Kilgore   to   be   asking   whether   the   offenses 
created  absolute  liability  and  responded  that  they  did  not. 
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standard  governing  defense-relatedness,  and  what  ought  to  be  the  consequence 
of  such  misapprehension  ? 

Although  Senator  Cummins  believed  that  conduct  was  not  "willful" 
when  done  under  mistake  of  law,309  such  issues  received  no  real  consideration 
in  either  the  1917  or  the  1950  legislative  history.  However,  the  insistence 
that  subsections  793(d)  and  (e)  cover  only  wrongful  acts  suggests  that 
criminality  should  turn  on  whether  the  actor's  misapprehension  of  defense- 
relatedness  for  whatever  reason  is  culpable.  Certainly,  the  term  willful  may  be 
read  to  accomplish  this  result.310 

If  willfully  is  read  in  this  fashion,  it  may  substantially  affect  the  constitu- 
tional issues  of  vagueness.  Although  space  limitations  preclude  lengthy  treat- 
ment of  complex  Constitutional  law  problems  herein,  they  must  be  briefly 
considered.  In  Gorin  the  Supreme  Court  set  out  a  broad  understanding  of 
"related  to  the  national  defense,"  holding  the  term  precise  enough  to  meet 
due  process  vagueness  objections  because  violation  of  793(b)  and  794(a) 
required  demonstration  that  the  defendant  had  acted  with  the  culpable  pur- 
pose of  injuring  the  United  States  or  advantaging  a  foreign  nation.311  A 
person  who  acted  with  such  purpose  could  be  left  to  speculate  at  his  peril 
concerning  the  outer  parameters  of  information  related  to  the  national  defense. 
The  vagueness  issue  raised  by  sections  793(d)  and  (e)  is  whether  the  term 
"national  defense"  is  sufficiently  definite  when  the  law  threatens  those  whose 
revelations  are  animated  by  desire  to  inform  the  public. 

The  question  is  an  exceptionally  difficult  one  because  so  much  turns  on 
how  other  issues  of  coverage  are  treated.  For  example,  if  transfer  of  "national 
defense  information"  were  held  not  "willful"  unless  the  actor  was  cognizant 
that  the  materials  he  communicated  did  "relate  to  the  national  defense,"312 
there  could  be  no  issue  of  vagueness.  The  Constitutional  problem  is  simply 
whether  Congress  may  enact  proscriptions  that  broad.  On  the  other  hand,  any 
statute  that  made  simple  communication  of  national  defense  information  an 
offense  without  regard  to  the  actor's  appreciation  of  its  defense-related  status 
would    in  our  view  be  unconstitutionally  vague.313  Even  granting  that  current 

309.  See  54  Cong.  Rec.  3604-05  (1917). 

310.  See,  e.g.  United  States  v.  Murdock,  290  U.S.  389,  396  (1933)  (conduct  not  will- 
ful when  bona  fide  misunderstanding  of  law). 

311.  See  text  accompanying  note  122  supra. 

312.  Reading  willfully  to  require  intent  to  transfer  defense  related  material,  cf. 
Screws  v.  United  States,  325  U.S.  91  (1945). 

313.  See  Coates  v.  City  of  Cincinnati,  402  U.S.  611  (1971)  for  a  recent  statement  of 
vagueness  standards.  It  seems  to  us  that  vagueness  is  inevitable  insofar  as  the  same 
standard  "related  to  the  national  defense,"  purports  to  govern  espionage  and  public  dis- 
closure. Courts  in  the  espionage  context  have  properly  construed  that  standard  broadly 
and  imprecisely,  counting  on  culpability  to  make  it  fair.  It  is  better  to  remit  the  issue  of 
the  criminality  of  the  disclosure  to  Congress,  ef.  Kent  v.  Dulles,  357  U.S.  116  (1958), 
than  attempt  precision  in  formulating  defense-relatedness  that  will  undercut  prosecutions 
for  espionage  proper. 
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law  requires  that  information  be  "secret,"  in  the  sense  that  the  matter  must 
be  one  the  Government  has  sought  to  keep  secret,314  and  intimates  that  it  must 
be  information  susceptible  to  injurious  or  advantageous  use,315  there  are  still 
no  constitutionally  definite  standards  for  what  information  is  covered.  That 
is  particularly  the  case  insofar  as  the  law  is  so  imprecise  on  when  and  whether 
widespread  unauthorized  disclosures  preclude  defense-related  status  despite 
Government  assertions  that  information  is  still  restricted. 

These  vagueness  objections  are  lessened  if,  as  we  shall  shortly  argue, 
subsections  793(d)  and  (e)  are  not  statutes  which  penalize  unauthorized 
transfer  of  any  defense  information  regardless  of  its  source,  but  are  instead 
intended  to  control  dissemination  of  documents  and  information  originating 
in  the  Government.  Consider,  for  example,  the  government  employee  officially 
entrusted  with  documents  that  his  employer  indicates  are  defense-related.  Is 
it  unconstitutional  to  force  him  to  speculate  whether  his  superior's  assessment 
is  right.316  We  think  not,  giving  weight  to  the  employee's  general  obligation 
to  heed  his  superior's  instruction.  If  a  newspaper  acquires  the  same  document, 
is  it  proper  to  hold  official  notice  against  them,  and  does  it  matter  by  what 
means  they  gain  possession  of  the  document  ?  Suppose  the  newspaper  does  not 
receive  documents  but  learns  information  from  government  employees,  or 
friends  of  employees.  At  some  point,  the  fact  that  information  traces  back  to 
a  distant  government  source  ought  to  have  no  bearing  on  the  question  whether 
the  standards  governing  further  dissemination  are  drafted  with  appropriate 
precision. 

Of  course,  vagueness  is  not  the  only  issue.  Even  if  prohibitions  on 
communications  are  perfectly  precise,  there  are  questions  of  whether  they 
unconstitutionally  abridge  freedom  of  speech  or  press  by  sweeping  too 
broadly.317  In  our  opinion,  subsections  793(d)  and  (e)  are  overbroad  if  con- 
strued to  apply  to  documents  and  information  without  regard  to  source  unless 
"willfully"  is  also  construed  to  permit  evaluation  of  the  actors'  motives  in  dis- 
closing. Suppose  an  actor  knows  that  information  relates  to  the  national  de- 
fense but  believes  that  its  military  significance  is  far  outweighed  by  its 
importance  for  public  debate.  In  that  belief,  he  communicates  it  widely.  A 
construction  of  willfullness  that  required  awareness  that  the  contemplated  con- 
duct was  defined  as  illegal  would  not  provide  a  defense,  for  there  would  have 
been  no  mistake  of  any  kind  and  the  statute  says  nothing  about  public  debate 
as  a  justification.  Nor  can  "relating  to  the  national  defense"  be  given  a  limited 
reading  to  exclude  matters  of  public  importance.   Such  material  should  and 

314.  See  text  accompanying  note  141  supra. 

315.  See  text  accompanying  note  124  supra. 

316.  An  interesting  problem  is  whether  classification,  purportedly  done  in  the 
interests  of  national  defense,  serves  as  adequate  notice  insofar  as  overclassification  is  so 
admittedly  widespread. 

317.  See  United  States  v.  Robel,  389  U.S.  258  (1967)  ;  Baggett  v.  Bullitt,  377  U.S. 
360  (1964)  ;  NAACP  v.  Button,  371  U.S.  415  (1963). 
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would  be  covered  if  sent  abroad  by  a  spy,  and  one  can  hardly  construe  "na- 
tional defense"  differently  in  two  sections  of  this  Act.  In  our  opinion,  the 
publication  of  much  information  of  advantage  to  a  foreign  nation  would  be 
constitutionally  protected.318  If  this  simple  proposition  is  granted,  the  statutes 
are  overbroad  because  they  do  not  provide  a  statutory  basis  for  weighing  the 
advantage  to  a  foreign  nation  against  the  benefits  of  revelation  to  the  United 
States. 

The  overbreadth  problem  is  more  complex,  however,  if  courts  construe 
subsections  793(d)  and  (e)  to  apply  only  to  revelations  of  documents  and  in- 
formation originating  directly  in  the  Government.  We  believe  that  current  and 
former  employees  may  constitutionally  be  subjected  to  penalties  for  revealing 
defense  information  entrusted  to  them,  in  circumstances  where  citizen  com- 
munication of  the  same  information  discovered  independently  could  not  be 
prohibited.  Rut  does  the  citizen  stand  on  the  same  first  amendment  footing  as 
the  employee  if  his  information  is  attained  as  a  direct  consequence  of  the 
employee's  breach  of  duty?  Does  it  matter  whether  the  "information"  is  orally 
received  or  is  in  documentary  form?  It  may  well  be  that  the  first  amendment 
provides  greater  protection  to  reporting  of  information  derived  from  observa- 
tion not  in  itself  unlawful  than  it  does  to  publication  of  secret  information 
directly  derived  from  an  employee's  unlawful  disclosure.319  The  statute  is  not, 
however,  drafted  to  take  account  of  these  differences. 

We  set  forth  these  Constitutional  dilemmas  not  with  the  thought  that 
they  can  be  adequately  treated  herein,  but  rather  to  emphasize  that  their 
presence  argues  for  constructions  of  "willfully"  that  make  their  resolution 
unnecessary.  But  avoidance  of  constitutional  issues  is  not  the  only  reason 
for  construing  "willfully"  to  take  account  of  the  purposes  which  animate 
revelation  or  retention. 

Whatever  the  evidence  that  "willfully"  was  meant  broadly,  the  fact  remains 
that  the  Congress  did  not  understand  the  consequences  of  what  was  done.  In 
the  1917  legislative  history  there  is  nowhere  to  be  found,  once  the  debate  on 
subsection  2(c)  in  S.  2  was  joined,  express  statements  that  citizen  revelation 
of  secret  government  documents  in  the  course  of  public  or  private  debate  was 
an  offense.  With  respect  to  the  1950  legislation,  not  only  the  legislative 
sponsors  but  also  the  Attorney  General  assured  Congress  that  the  provisions 
were  of  narrow  scope.  In  light  of  the  recurrent  conflict  between  the  Executive 
and  Congress  over  the  extent  to  which  defense  policy  should  be  kept  secret, 
those  assurances  should  be  heavily  weighted.  Furthermore,  there  is  substantial 

318.  Again,  this  follows  unless  information  protected  against  culpable  espionage  is 
restricted  by  tighter  formulation  of  what  constitutes  an  "advantage."  We  think  it  wrong 
to  do  so. 

319.  See  generally  Henkin,  The  Right  to  Knozv  and  the  Duty  to  Withhold:  The 
Case  of  the  Pentagon  Papers  120  U.  Pa.  L.  Rev.  271  (1971)  pointing  out  the  Supreme 
Court's  failure  to  face  these  issues  in  New  York  Times  Co.  v.  United  States,  403  U.S.  713 
(1971).  But  ef.  Liberty  Lobby  v.  Pearson  390  F.2d  489  (D.C.  Cir.  1968). 
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evidence  that  neither  Congress,  nor  for  that  matter  the  Executive,  has  con- 
strued subsections  793(d)  and  (e)  to  bear  upon  conduct  done  to  participate 
in  public  debate.  We  shall  set  forth  the  Congressional  understanding  in  the 
course  of  discussing  other  legislative  treatments  of  the  issue  of  secrecy,  and 
Executive  understanding  in  the  course  of  discussing  the  classification  system. 

What  then  should  "willfully"  mean,  if  the  statute  is  to  be  saved  by 
narrowing  construction,  rather  than  struck  as  vague  or  overbroad  so  that  the 
problem  can  be  returned  to  Congress  for  clarification.  Impressed  by  the 
absence  of  evidence  that  the  statutes  were  meant  to  bear  upon  matters  of 
first  amendment  concern,  we  think  the  term  should  be  read  in  pari  materia 
with  the  proviso  to  the  1950  Internal  Security  Act.  The  proviso,  although 
applicable  to  the  Act  in  general,  had  its  roots  in  newspaper  concern  for  the 
reach  of  the  proposed  amendments  to  subsection  1(d)  of  the  1917  Espionage 
Act.  Its  statement  that  nothing  in  the  Act  shall  be  construed  "to  limit  or  in- 
fringe upon  freedom  of  the  press  or  speech"  supports  an  understanding  that 
conduct  is  not  willful  for  purposes  of  the  section,  when  undertaken  for  any  of 
the  variety  of  reasons, — stimulating  public  debate,  satisfaction  of  individual 
curiosity,  or  conducting  private  policy  discussions — that  reflect  interests  pro- 
tected by  the  first  amendment.  As  a  practical  matter,  such  a  construction  leaves 
"willfully"  meaning  almost  what  it  does  in  sections  793(a)  and  (b) — requiring 
purpose  or  knowledge  that  the  primary  use  to  which  information  will  be  put 
is  the  injury  of  the  United  States  or  the  advantage  of  a  foreign  nation.  It  would 
also  allow,  however,  for  prosecution  of  employees  who  wrongly  sell  defense 
information  to  commercial  organizations  for  private  gain. 

(b)  Transjer  or  Retention  of  Information.  The  1950  amendments  added 
statutory  prohibitions  on  the  transfer  or  retention  of  "information"  to  the  list 
of  tangible  items  previously  covered  by  793(d)  and  (e),  purportedly  to  estab- 
lish different  culpability  standards  for  transfer  or  retention  depending  on 
whether  "information"  or  a  "document"  was  at  stake.  Transfer  or  retention  of 
"information"  is  criminal  only  if  the  actor  has  "reason  to  believe  that  the 
information  could  be  used  to  the  injury  of  the  United  States  or  to  the  advan- 
tage of  any  foreign  nation."  Does  this  phrase  describe  the  "quality"  of  "infor- 
mation" that  is  transferred  or  retained,  or  does  it  instead  speak  to  the  conse- 
quences the  actor  expects  to  flow  from  his  conduct  ? 

The  language  of  the  statute  implies  that  "reason  to  believe"  must  exist 
only  with  respect  to  the  information's  susceptibility  to  wrongful  use.  So  con- 
strued, it  is  doubtful  that  the  phrase  adds  anything.  Information  or  documents 
should  be  held  to  "relate  to  the  national  defense"  only  if  susceptible  to  advan- 
tageous or  injurious  use  in  the  hands  of  an  implacable  foe.  "Related  to  national 
defense"  cannot  be  read  to  include  the  completely  insignificant,  as  we  have 
previously  argued  in  our  analysis  of  that  term.320  If  we  are  correct,  adding 

320.  See  text  accompanying  note  125  supra. 
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"reason  to  believe"  to  modify  information  does  not  limit  the  amount  of  in- 
formation that  would  otherwise  be  covered  by  sections  793(d)  and  (e).321 

A  second  meaning,  if  the  phrase  describes  only  the  "quality"  of  informa- 
tion, is  that  it  provides  a  defense  of  mistake  of  fact.  Whether  that  adds  anything 
depends  upon  how  broadly  "willfully"  is  read.  We  have  argued  that  "willfully" 
requires  even  as  to  documents,  at  least  culpable  negligence  with  respect  to 
defense-relatedness.322  Only  adamant  insistence  by  Congress  should  require 
courts  to  adjudicate  the  constitutionality  of  strict  liability  in  this  area,  and  no 
such  direct  instructions  have  been  given.323  If  this  position  is  rejected,  how- 
ever, the  "reason  to  believe"  phrase  adds  a  defense  of  non-culpable  mistake  for 
information  that  is  lacking  for  documents. 

These  are  the  possibilities  if  what  must  be  "reasonably  believed"  pertains 
only  to  the  quality  of  information.  What  effect  does  the  culpability  standard 
have  if  it  is  read  to  require  the  actor's  awareness  of  consequence  that  might 
flow  from  his  communication  or  retention  ?  For  purposes  of  our  concern — 
newspaper  publication  and  conduct  incident  thereto — it  would  seem  to  have 
no  effect  whatever.  A  reporter  or  publisher  inevitably  would  have  reason 
to  believe  that  national  defense  information  "could"  be  used  to  injure  or 
advantage.  The  primary-secondary  use  distinction  we  suggested  as  a  limit  on 
the  culpability  formulations  of  sections  793(a)  and  (b),  which  employ  the 
phrase  "is  to  be  used,"  is  linguistically  untenable  in  this  context. 

3.  Documents  and  Information.  Subsections  793(d)  and  (e)  prohibit 
communication,  transmittal  or  delivery  of  a  series  of  tangible  items  such  as 
documents,  blueprints,  photographs  and  notes  that  relate  to  the  national 
defense.  They  also  prohibit  transfer  of  "information"  relating  to  the  national 
defense,  subject  to  an  additional  culpability  requirement  of  dubious  significance. 
Consequently,  numerous  issues  of  characterization  must  be  considered.  What 
makes  a  piece  of  paper  a  "document"  within  the  meaning  of  the  section? 
What  is  the  line  between  "documents"  and  "information"?  What  does  "in- 
formation" encompass?  Is  it  only  information  derived  from  tangible  govern- 
ment papers,  or  does  it  include  knowledge  acquired  through  personal  observa- 
tion? 

For  example,  assume  that  the  Government  has  deemed  secret  all  docu- 
ments pertaining  to  a  complex  dialing  procedure  that  must  be  followed  in  order 
to  telephone  a  military  installation  directly.  If  a  civilian  accidently  discovers 
the  procedure  while  dialing  his  telephone  and  writes  down  the  information, 
does  he  possess  a  "document"  or  a  "note"  to  which  either  subsection  applies? 
It  is  remarkable  that  the  statutes  are  silent  on  so  basic  a  point.  Our  reading 

321.  If  we  are   wrong,    then   "reason  to  believe"   precludes   penalizing   disclosure   of 
trivial  information,  but  not  trivial  documents. 

322.  See  text  accompanying  note  310  supra. 

323.  The  Senate  Report  quoted  supra  note  245,  may  be  read  as  indicating  a  belief  by 
its  authors  that  no  such  defense  is  present  as  to  documents. 
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of  the  legislative  record,  from  1950  back  to  1911,  shows  that  the  people  who 
discussed  these  subsections  almost  without  exception  regarded  them  as  cover- 
ing only  disclosure  of  defense-related  information  that  originated  within  the 
Government.324  Thus,  although  section  794(a)  would  punish  the  transfer  of 
independently  discovered  defense  information  to  foreigners  if  done  with  a 
culpable  motive,  sections  793(d)  and  (e)  do  not  apply. 

While  this  reading  of  the  statute  narrows  its  coverage  considerably,  it 
still  leaves  a  baffling  series  of  questions  about  when  a  writing  containing  in- 
formation originating  in  Government  is  a  "document"  or  a  "note."  Which  of 
the  following  are  covered  by  the  statute,  assuming  in  each  case  that  the  in- 
formation written  on  the  paper  "relates  to  the  national  defense":  a)  a  piece  of 
paper  owned  by  the  Government;  b)  a  word-for-word  copy  on  personal 
stationery  of  a  document  owned  by  the  Government;  c)  a  paraphrase  on 
personal  stationery  of  a  government-owned  document;  d)  a  writing  prepared 
by  a  non-employee  after  conversations  with  a  government  employee  whom  he 
realizes  has  had  access  to  government-owned  documents  (following  an 
interview  with  a  military  officer,  a  reporter  writes:  "After  full  review  of  the 
evidence,  the  Air  Force  has  secretly  determined  that  the  new  plane  does  not 
meet  its  velocity  specifications")  ;  e)  the  private  writings  of  a  government 
employee  incorporating  information  he  has  been  told  ("Dear  Mother:  Next 
month  we  invade  Normandy")  ;  f)  the  private  writings  of  an  ex-government 
employee  ("When  I  was  in  the  Intelligence  Service,  we  had  a  highly  successful 
system  for  eavesdropping  on  the  East  German  Ambassador")  ;  or  g)  a  writing 
prepared  by  a  non-employee  on  the  basis  of  personal  observation  at  military 
installations  ("Twenty-two  B-52's  are  now  stationed  at  the  air-base")  ? 

These  questions  cannot  be  answered  by  reference  to  the  legislative  record 
because  so  far  as  we  can  ascertain  no  one  expressed  opinions  on  them.  We 
must  therefore  deal  with  them  without  guidance.  On  the  one  hand,  the  test 
of  what  constitutes  a  "document"  or  a  "note"  could  be  simply  a  matter  of 
whether  information  happens  to  be  written  down,  thus  treating  all  the  items 
listed  above  as  "documents"  subject  to  the  prohibition  on  merely  "willful" 
retention  or  transfer.  This  produces  odd  results,  however,  particularly  if, 
contrary  to  our  belief,  the  "reason  to  believe"  culpability  phrase  has  sig- 
nificance. In  such  cases,  an  oral  revelation  by  a  government  employee  might 
be  innocent  while  the  retention  of  notes  of  what  he  said  would  be  criminal. 
Moreover,  under  this  reading  one's  own  transcribed  recollection  could  be 
characterized  as  a  government  document — a  most  doubtful  construction. 

On  the  other  hand,  to  limit  "documents"  and  "notes"  to  physical  items 
in  which  the  Government  has  a  proprietary  interest  makes  only  slightly  better 


324.  Section  3  of  H.R.  291  was  expressly  limited  to  matters  "belonging  to"  the 
Government.  See  text  at  note  226  supra.  For  the  Senate  discussion,  see  text  following 
note  207  supra. 
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sense.  In  terms  of  protecting  secrecy  interests,  whether  what  is  taken  is  the 
original  document  or  a  verhatim  copy  is  of  essentially  no  significance ;  in  fact, 
the  loss  of  an  original  may  be  preferable,  at  least  where  the  Government  has 
other  copies,  because  it  enhances  the  likelihood  of  discovery  that  secrecy  has 
been  compromised.  Nevertheless,  three  considerations  might  be  advanced  in 
favor  of  such  a  limited  construction.  First,  if  the  "reason  to  believe"  phrase 
modifying  information  does  require  additional  culpability,  a  construction  which 
augments  the  "information"  category  at  the  expense  of  "documents"  is 
preferable  for  first  amendment  reasons.  Second,  the  legislative  record  reveals 
the  Justice  Department's  general  belief  that  Julian  Wadleigh's  transfer  of  the 
abstracts  of  documents  to  a  communist  cell-group  was  not  criminal  under  sub- 
section 1(d)  of  the  1917  law,325  a  judgment  suggesting  perhaps  that  abstracts 
are  not  "documents,"  and  should  be  deemed  "information"  covered  by  the 
1950  amendment.  Third,  subsection  793(b)  makes  express  reference  to 
"copies,"  while  793(d)  and  (e)  are  silent.  On  balance,  however,  we  think  a 
mid-point  should  be  found  if  these  laws  are  found  constitutional  and  effective ; 
the  "document"  concept  should  include  only  verbatim  copies. 

The  problem  of  finding  dividing  lines  between  "documents"  and  "informa- 
tion" is,  of  course,  especially  acute  if  the  "reason  to  believe"  phrase  modifying 
information  requires  additional  scienter.  The  revelation  offenses  are  defined 
in  terms  of  an  actor  who  "communicates,  transmits  or  delivers."  Consider  a 
United  States  government  employee  in  possession  of  a  classified  defense  docu- 
ment. Does  he  communicate,  transmit,  or  deliver  a  document  or  only  informa- 
tion, if  he  a)  lets  someone  read  it;  b)  tells  another  the  substance  of  the 
information  which  it  contains ;  c)  reads  it  over  a  phone ;  d)  gives  another  per- 
son a  writing  which  reveals  information  in  it ;  e)  gives  another  person  a  copy 
of  it  ?  Similarly,  does  the  person  who  listens  acquire  possession  of  a  "docu- 
ment," the  subsequent  transfer  or  retention  of  which  is  criminal  under  the 
same  standards  ?  What  if  he  takes  notes  ?  If  he  takes  it  down  word  for  word  ? 

Drawing  a  line  between  "document"  and  "information"  may  also  be  sig- 
nificant for  purposes  of  the  retention  offense.  The  law  proscribes  "retention" 
of  both,  but  surely  this  command  is  meaningless  as  to  information  not  in 
tangible  form.  If  one  has  been  told  that  a  new  airplane  does  not  work,  one 
cannot  possibly  purge  oneself  of  that  information.  One  could,  however,  turn 
over  all  notes  on  the  subject,  substantial  problems  of  self-incrimination  aside. 
The  legislative  history  is  mute  on  the  point,  but  it  seems  far-fetched  to  conclude 
that  Congress  intended  to  prohibit  one's  writing  down  things  he  has  observed 
or  has  been  told  ;  custody  of  government  papers  seems  the  more  likely  concern. 
Thus,  the  retention  provision  may  well  be  overbroad  and  beyond  reformation 
insofar  as  it  applies  to  information. 

The  breadth  of  the  "information"  category  raises  a  series  of  issues  similar 
325.  See  text  at  note  269  supra. 
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to  those  associated  with  "documents."  While  the  legislative  history  makes 
clear,  we  think,  that  information  originating  in  the  Government  is  the  intended 
meaning,  troublesome  questions  nonetheless  arise.  Must  the  information  come 
from  some  document  as  to  which  the  Government  has  a  proprietary  interest,  or 
can  an  official's  knowledge  be  the  source?  The  arguments  in  support  of  a 
limitation  to  documentary  sources  rest  on  evidence  earlier  noted.  The  drafts- 
men were  quite  clearly  concerned  with  whether  an  oral  revelation  of  a  protected 
document  was  an  offense  under  subsection  1(d).  Although  in  1917  Congress- 
men talked  as  though  it  were,3-6  the  deletion  of  "information"  from  1(d)  made 
the  issue  less  than  certain.  Nothing  we  have  found  indicates  an  intention  on  the 
part  of  the  1950  draftsmen  to  do  more  than  plug  this  loophole  in  the  protection 
of  secret  documents  or  an  understanding  that  any  and  all  defense  "informa- 
tion" originating  within  the  Government  is  covered  regardless  of  its  source  in 
listed  tangible  items.  Moreover,  as  we  will  discuss  presently,  such  an  expansive 
treatment  of  information,  while  sensible  from  the  security  perspective,  would 
increase  the  strain  on  the  concept  of  "entitlement."  Insofar  as  "information"  is 
not  classified  unless  it  is  in  documentary  form,  by  what  process  may  it  be 
shown  that  a  recipient  was  "not  entitled  to  receive  it?"  Again,  there  is  nothing 
substantial  enough  in  the  legislative  record  to  make  any  particular  answer 
defensible. 

4.  Entitled  to  Receive  It.  Construction  of  the  entitlement  language  of 
793(d)  and  (e)  follows  the  frustrating  pattern  of  these  statutes.  The  common 
sense  meaning  of  the  term  seems  to  have  been  rejected  by  Congress  in  1917, 
and  furthermore  would  give  the  statutes  a  sweep  that  was  certainly  not  accept- 
able to  the  1917  or  1950  Congresses.  Each  of  the  four  offenses  defined  by  these 
two  statutes  hinges  upon  the  characterization  of  recipients  as  either  entitled, 
or  not  entitled,  to  receive  information.  The  two  retention  offenses  assume  the 
former  situation ;  the  communication  offenses,  the  latter.  Yet  in  a  prosecution 
under  these  acts,  how  can  either  term  be  given  effect?  "Entitled  to  receive"  is 
not  defined  in  the  espionage  statutes  or  in  any  other  provision  of  the  United 
States  Code.  If  a  person  is  entitled  to  information  only  when  authorized  by 
->tauite,  then  very  few  people — including  Government  officials  with  security 
clearance — are  entitled  to  anything.327  Conversely,  if  one  is  entitled  to  receive 
information  in  the  absence  of  a  statute  barring  its  acquisition,  the  ordinary 
citizen  again  stands  on  a  par  with  a  general.  Accordingly,  if  the  entitlement 
concept  of  subsections  793(d)  and  (e)  requires  statutory  implementation,  the 
communication  and  retention  offenses  are  unenforceable. 

Congress,  however,   did   not   intend  that   the  entitlement  concept   could 

326.  See  notes  214-15  supra. 

327.  Statutes  which  authorize  specific  officials  to  have  particular  information  are 
very  rare.  See,  e.g..  42  U.S.C.  §§  2161-2163,  2277  which  empower  the  Atomic  Energy 
Commission  to  decide  who  may  lawfully  have  access  to  "restricted  data,"  as  defined  in 
42  U.S.C.  2014(y). 
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be  given  effect  only  by  statute.  When  the  "not  entitled  to  receive  it"  phrase 
came  into  the  law  in  the  1911  Act,  Congress  was  concerned  in  the  first  three 
clauses  with  the  protection  of  military  installations  and  other  physical  places. 
Although  no  legislative  history  illuminates  the  point,  Congress  probably 
thought  that  the  official  in  charge  of  a  protected  place  would  be  the  source  of 
rules  defining  who  was  "not  entitled  to  receive"  information  concerning  or 
stored  within  the  place.  Clauses  four  and  five  of  the  1911  Act,  which  covered 
government  employees  and  others  who  had  control  over  defense  "information" 
by  reason  of  some  special  relation  to  the  Government,  also  failed  to  elucidate 
"not  entitled."328  Presumably,  the  phrase  was  understood  to  refer  to  orders 
from  government  superiors  about  the  propriety  of  disclosing  defense  infor- 
mation. So  long  as  the  espionage  offenses  concerned  protected  places  and 
information  in  the  hands  of  government  employees,  it  seems  only  common 
sense  that  effectuation  of  the  entitlement  concept  should  come  through  orders 
of  executive  branch  officials  in  charge  of  the  given  place  or  document. 

The  Espionage  Act  of  1917  introduced  substantial  ambiguities.  Subsection 
1(d),  read  literally,  prevented  disclosures  by  persons  outside  government 
employment,  and  thus  not  generally  subject  to  executive  rules;329  consequently 
the  issue  of  what  determines  entitlement  became  more  perplexing.  One  possible 
meaning  was  that  a  citizen  should  not  transfer  government  defense  secrets  to 
another  unless  the  recipient  was  expressly  authorized  to  have  it.  It  was, 
however,  precisely  the  spectre  of  such  a  construction  that  led  Senator  Cummins 
to  protest  so  vigorously  against  the  entitlement  language,  and  his  apprehen- 
sions were  repeatedly  met  by  assurances  that  no  such  construction  was  feasible. 
A  person  could  become  "not  entitled  to  receive"  information,  the  sponsors  of 
the  1917  Act  indicated,  only  if  a  statute  or  order  so  specified.330 

Assuming  that  statutes  j)r  orders  are  necessary  to  negate  entitlement, 
one's  expectation  would  be  that  the  legislation  would  spell  out  the  authority 
by  which  the  statutory  proscription  might  be  given  effect.  The  usual  pattern 
would  be  a  statutory  prohibition  against  communication  of  a  secret  to  one 
"not  entitled  to  receive  it" ;  an  express  grant  of  the  authority  to  define  "not 
entitled"  ;  and  finally,  implementation  through  orders  and  regulations  issued  by 
the  person  so  authorized.  The  espionage  laws,  however,  do  not  deal  with 
entitlement  in  such  a  clearcut  fashion.  It  will  be  recalled  that  the  1917  Act, 
as  originally  conceived  by  the  Wilson  Administration,  would  have  defined 
entitlement  explicitly.  Section  6  of  S.  8148  would  have  granted  the  Executive 
the  power  to  designate  information  as  secret,  after  which  only  officials  duly 
authorized  by  Presidential  order  would  be  "entitled  to  receive  it."  Thus,  the 
traditional  pattern  was  initially  contemplated  and  in   fact   survived  all   the 


328.  See  text  following  note  184  supra. 

329.  Subsection  1(d)  applied  to  person  "lawfully  or  unlawfully  having  possession  of" 
any  tangible  item  relating  to  the  national  defense. 

330.  See  text  following  note  196  supra. 
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debates,  only  to  be  cut,  without  explanation,  in  conference.  The  consequence 
of  its  elimination  was  that  nothing  in  the  1917  Act  delegated  authority  to  the 
President,  or  anyone  else,  to  formulate  rules  about  entitlement  for  any 
purposes. 

The  1950  amendments  brought  no  clarification.  Congress  might  easily 
have  indicated,  for  example,  that  the  executive  classification  program  was  to 
be  used  in  connection  with  subsections  793(d)  and  (e).  The  same  Internal 
Security  Act  contained  the  provision,  now  codified  at  50  U.S.C.  §  783(b), 
that  makes  criminal  the  transmission  by  a  government  employee  of  classified 
information  to  a  foreign  agent.331  Section  798  of  the  espionage  chapter,  enacted 
a  few  months  earlier,  made  criminal  communication  or  publication  of  classified 
information  concerning  communications  intelligence  operations.332  Thus, 
Congress  knew  about  the  classification  system,  and  was  willing  to  have 
prohibitions  of  narrow  scope  turn  on  it.  Nevertheless,  the  only  hint  in  all  the 
1950  legislative  record  that  "not  entitled"  might  be  given  content  by  the 
classification  system  was  the  comment  of  Chairman  Celler  that  "we  cannot 
allow  .  .  .  valuable  classified  and  other  information,  data,  and  records  vital 
to  our  security  .  .  .  used  and  disseminated  to  our  grave  discomfort."  None  of 
the  statements  of  the  Executive  proponents  of  the  1950  legislation,  none  of  the 
committee  reports,  and  nothing  else  in  the  1950  debates  on  the  793  revision,  so 
far  as  we  are  aware,  suggests  that  the  effect  of  793(d)  and  (e)  would  be  to 
put  criminal  sanctions  behind  the  classification  system. 

Although  Congress  did  not  expressly  refer  to  the  classification  system, 
there  is  nonetheless  a  strong  temptation  to  turn  to  it  as  a  source  of  meaning 
for  "not  entitled,"  largely  because  no  alternative  source  of  meaning  seems 
available.  It  would,  however,  be  strange  to  imply  Presidential  authority  to 
determine  those  not  entitled  to  receive  information  when  an  express  grant 
of  that  power,  section  6,  was  eliminated  from  the  1917  Act  and  no  similar 
provision  has  ever  been  adopted.  Furthermore,  the  proposition  that  the 
President,  without  statutory  authority,  can  regulate  the  exchange  of  defense 
information  by  private  citizens  runs  directly  counter  to  the  dominant  concerns 
expressed  in  the  1917  debates,  the  only  time  the  entitlement  concept  has 
received  the  explicit  attention  of  Congress. 

A  second  objection  to  the  use  of  classification  as  a  guide  is  that  even 
if  Presidential  power  to  define  entitlement  could  be  implied,  no  President  has 
ever  exercised  it  with  any  clarity  or  confidence.  The  classification  system  as 
we  know  it  was  established  in  1951 ,333  after  the  revision  of  793(d)  and  (e) 

331.  See  text  accompanying  note  403  infra. 

332.  See  text  following  note  370  infra. 

333.  General  discussions  of  the  history  of  the  system  of  Executive  classification  appear 
in  Developments  in  the  Laiv — The  National  Security  Interest  and  Civil  Liberties,  85 
Harv.  L.  Rev.  1130,  1189-1243  (1972)  [hereinafter"  cited  as  Developments];  Parks. 
Secrecy  and  the  Public  Interest  in  Military  Affairs,  26  Geo.  Wash.  L.  Rev.  23,  46-77 
(1957);   Report  of  the  Commission  on  Government  Security   [hereinafter  cited  as 
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into  their  present  form,  by  Executive  Order  10290.334  This  Order  con- 
tained nothing  aimed  at  implementing  the  statute's  "not  entitled"  concept. 
Nothing  suggests  that  the  Order  presumed  to  regulate  transfers  of  information 
from  citizen  to  citizen ;  quite  the  contrary,  in  purely  hortatory  language,  the 
Order  merely  "requested"  all  citizens  to  "observe  the  standards  .  .  .  and  join 
with  the  Federal  Government  ...  to  prevent  disclosure."335 

Moreover,  while  it  is  clear  that  the  Order  was  intended  to  instruct 
government  employees  not  to  transfer  classified  information  to  citizens,  the 
only  possible  indirect  implementation  of  the  entitlement  concept,  whereby 
793(d)  and  (e)  might  place  criminal  sanctions  behind  such  disclosures,  was 
a  circuitous  reference  to  sections  793  and  794  in  a  required  classification  stamp: 

When  classified  security  information  affecting  the  national  defense 
is  furnished  authorized  persons,  in  or  out  of  Federal  service,  other 
than  those  in  the  Executive  Branch,  the  following  notation,  in  addi- 
tion to  the  assigned  classification  marking,  shall  whenever  practicable 
be  placed  on  the  material,  on  its  container,  or  on  the  written  notifica- 
tion of  its  assigned  classification: 

This  material  contains  information  affecting  the  national  defense  of 
the  United  States  within  the  meaning  of  the  espionage  laws,  Title 
18,  U.S.C.  Sees.  793  and  794,  the  transmission  or  revelation  of  which 
in  any  manner  to  an  unauthorized  person  is  prohibited  by  law.336 

Notice  the  deviation  from  the  statutory  language:  whereas  793(d)  and 
(e)  make  criminal  transmission  of  defense  information  to  persons  "not 
entitled  to  receive  it,"  the  classification  notice  states  that  revelation  to 
"an  unauthorized  person  is  prohibited  by  law."  Was  the  intention  to  shift 
the  meaning  of  entitlement  from  "not  prohibited"  to  not  "positively  au- 
thorized"? Nothing  else  in  the  Order  referred  even  obliquely  to  the  espionage 
statutes,  or  to  the  meaning  of  "entitlement"  in  the  context  of  793(d)  and  (e). 
One  provision  did  note  that  "no  person  shall  be  entitled  to  knowledge  or 
possession  of,  or  access  to,  classified  security  information  solely  by  virtue  of 

Report]  pp.  151-172  (1957).  There  have  been  numerous  Congressional  hearings  devoted 
to  the  classification  system.  See,  e.g.,  C ommission  on  Government  Security,  Hearings  on 
S.  J.  Res.  21  Before  the  Subcomm.  on  Reorganization  of  the  Senate  Comm.  on  Govern- 
ment Operations,  84th  Cong.,  1st  Sess.  (1955)  ;  U.S.  Government  Information  Policies 
and  Practices— The  Pentagon  Papers,  Hearings  before  a  Subcomm.  of  the  House  Comm. 
on  Government  Operations,  92nd  Cong.,  1st  Sess.  (1971).  It  is  remarkable  that  all  these 
discussions  skirt  the  basic  question  of  whether  revelation  of  properly  classified  material 
is  a  crime. 

334.  16  Fed.  Reg.  9795  (1951).  Indeed,  section  Kb)  of  the  Order's  Regulations 
states:  "Nothing  in  these  regulations  shall  be  construed  to  replace,  change,  or  otherwise 
be  applicable  with  respect  to  any  material  or  information  protected  against  disclosure  by 
any  statute."  Id.  at  9795. 

Prior  to  1951,  the  classification  program  existed  within  the  Departments  of  the 
Army  and  Navy,  having  been  created  in  1917.  Developments  at  1193.  The  military 
classification  program  was  first  extended  to  civilian  departments  bv  President  Truman 
in  1951  by  Exec.  Order  No.  10290. 

335.  Preamble  to  Exec.  Order  No.  10290,  id. 

336.  Exec.  Order  No.  10290,  section  32(4)  (c),  id.  at  9800.  A  similar  stamp  was 
used  in  the  Army  classification  system,  having  first  been  utilized  in  1935.  Developments 
at  1194-95. 
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his  office  or  position,"337  but  it  was  clearly  designed  simply  to  refute  any 
implied  entitlement  throughout  the  Executive  Branch  and  to  ensure  that  only 
officials  having  a  "need  to  know"  classified  information  in  order  to  perform 
their  official  duties  would  have  access  to  it.338  The  next  subsection  of  the 
Order  stated  that  "[classified  security  information  shall  not  be  discussed  with 
or  in  the  presence  of  unauthorized  persons,  and  the  latter  shall  not  be  permitted 
to  inspect  or  have  access  to  such  information." 

Superceding  executive  orders  provide  no  clarification  of  the  classification 
system's  effect  on  the  entitlement  language  of  793(d)  and  (e).  Executive 
Order  10501,  issued  in  1953,  included  a  virtually  identical  classification  stamp 
for  material  furnished  to  persons  outside  the  Executive  Branch,339  but  con- 
tained no  other  provisions  looking  to  the  possibility  of  criminal  sanctions  for 
disclosure  of  classified  "information"  to  unauthorized  persons.340  The  text  of 
Executive  Order  11,652,  the  current  Order  governing  classification,  contains 
no  reference  to  the  classification  stamp,  although  the  preamble  does  state: 
"[w]rongful  disclosure  of  [classified]  information  or  material  is  recognized  in 
the  Federal  Criminal  Code  as  providing  a  basis  for  prosecution."341  With 
respect  to  unauthorized  disclosures  by  federal  employees,  the  Order  states: 

The  head  of  each  Department  is  directed  to  take  prompt  and 
stringent  administrative  action  against  any  officer  or  employee  of 
the  United  States,  at  any  level  of  employment,  determined  to  have 
been  responsible  for  any  release  or  disclosure  of  national  security 
information  or  material  in  a  manner  not  authorized  by  or  under  this 
order  or  a  directive  of  the  President  issued  through  the  National 
Security  Council.  Where  a  violation  of  criminal  statutes  may  be 
involved,  Departments  will  refer  any  such  case  promptly  to  the 
Department  of  Justice.342 

The  Order  is  searched  in  vain  for  any  explicit  implementation  of  the  "entitle- 
ment" language  of  793(d)  and  (e),  or  any  assumption  that  criminal  sanctions 
are  applicable  to  any  and  all  unauthorized  disclosures  of  properly  classified 
defense  information. 

The  Order  did  authorize  the  National  Security  Council  to  issue  directives 
governing  the  marking  of  classified  material.  The  NSC  implementing  directive 
requires  classified  information  (other  than  "restricted  data"  under  the  Atomic 
Energy  Act  of  1954)  to  display  the  following  warning: 

337.  Exec.  Order  No.  10290,  section  29(a),  id.  at  9799. 

338.  The  Order  limits  dissemination  of  classified  information  within  the  Executive 
Branch  "to  persons  whose  official  duties  require  knowledge  of  such  information."  Section 
30(a),  id.  at  9799.  Section  29(b),  id.  at  9799. 

339.  18  Fed.  Reg.  7049  (1953).  The  classification  stamp  appears  in  section  5(i), 
id.  at  7052. 

340.  Similar  to  the  earlier  Order,  Exec.  Order  No.  10501  states  that  "[k]nowledge  or 
possession  of  classified  defense  information  shall  be  permitted  only  to  persons  whose 
official  duties  require  such  access  in  the  interest  of  promoting  national  defense  and  only 
if  they  have  been  determined  to  be  trustworthy."  Section  7,  id.  at  7053. 

341.  Exec.  Order  No.  11652,  37  Fed.  Reg.  5209  (1972). 

342.  Section  13(B),  id.  at  5218. 
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"NATIONAL  SECURITY  INFORMATION" 

Unauthorized  Disclosure  Subject 
to  Criminal  Sanctions.343 

These  Executive  Orders  establishing  the  modern  classification  system  are  not 
easily  construed  as  giving  meaning  to  the  entitlement  language  of  793(d)  and 
(e)  since  no  provision  expressly  defines  the  term.  The  obfuscation  in  the 
Orders  as  to  the  relevance  of  the  criminal  sanctions  for  breach  of  classification 
can  only  be  purposeful ;  the  latest  Order,  for  example,  is  even  less  straight- 
forward than  its  precursors  in  that  it  omits  explicit  reference  to  the  espionage 
statutes. 

Statutory  authority  for  the  classification  program  is  not  express.  The 
Executive  Branch,  however,  rightly  claims  that  authority  is  implicit  in  a 
number  of  statutes.  The  Commission  on  Government  Security,  established  by 
Congress  in  1955  to  review  the  federal  loyalty  and  security  program,  found 
authority  for  the  classification  system  in  several  statutes.344  Significantly,  the 
Commission  did  not  mention  sections  793  or  794,  even  though  by  citing 
sections  795  and  798  it  demonstrated  awareness  of  the  espionage  statutes.345 
Furthermore,  numerous  Executive  summaries  of  classification  problems  mani- 
fest a  belief,  generally  regretted,  that  violation  of  the  classification  system  is 
not  a  criminal  offense.346  The  Government  Security  Commission  "found  to  its 
dismay"  that  unauthorized  disclosure  of  classified  information  without  sub- 
versive intent  is  "not  amenable  to  applicable  criminal  statutes  or  other  civil 
penalties"  for  persons  "removed  from  Government  Service."347 

A  number  of  legislative  proposals  have  been  introduced  since  1950  that 
can  only  reflect  the  assumption  that  the  espionage  statutes  do  not  prohibit 
non-culpable  disclosure  of  properly  classified  information.  Whether  the  lack 
of  coverage  was  seen  as  stemming  from  the  problems  of  giving  meaning  to  the 

343.  37  Fed.  Reg.  10053,  10059  (1972). 

344.  Report  at  158.  See  also,  Developments  at  1198. 

345.  Report  at  158-59. 

346.  Sec,  e.g.,   statement   of  William   Florence,   Pentagon   Papers   Hearings  at    195; 
Morrison,  The  Protection  of  Intelligence  Data: 

An  individual  who  simply  reveals  to  the  public  at  large  classified  data  is  for  all 
practical  purposes  immune  from  prosecution  since  his  defense,  of  course,  would 
be  that  he  thought  the  American  public  had  a  right  to  know  and  the   Govern- 
ment would  not  be  able  to  prove  intent  to  aid  a  foreign  government  or   to  harm 
the  United  States.  The  fact  that  any  reasonable  man  would  know  that   revela- 
tion to  the  general  public  ipso  facto  reveals  to  foreign  governments  is  immaterial. 
Even  if  the  one  making  the  exposure  is  a  government  employee  well  versed  in  the 
rules   governing  classified    information,   there   can   be   no   presumption   of   intent 
which  would  bring  him  within  the  terms  of  present  espionage  laws, 
(unpublished    paper   on    file   in   the   Columbia    Law    Library)     (Morrison    was    Assistant 
General  Counsel  of  the  C.I. A.  when  this  paper  was  written)  ;  Miskovsky,  The  Espionage 
Laivs,  pp.   15  et  seq.    (unpublished  paper  on  file  in  the  Columbia   Law   Library)    details 
the  numerous  proposals  by  Executive  Departments  to  deal  with  the  perceived  inadequacy 
of  the  espionage  statutes  to  protect  classified  information  from  unauthorized  disclosure. 
But  see  statement  of  William  Tompkins,  Hearings  before  a  Subcomm.  on  Reorganization 
of  the  Senate  Committee  on  Govt.  Operation,  84th  Cong.,  1st  Sess.  63  (1955). 

347.  Report  at  619-620. 
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entitlement  concept  is  not  clear.  Other  reasons  for  the  proposals  may  have 
been  the  notion  that  all  the  espionage  statutes,  including  793(d)  and  (e), 
require  a  showing  of  purpose  to  injure  the  United  States  or  advantage  a 
foreign  nation,  or  that  proof  of  defense-relatedness  would  compromise  the 
security  interests  of  the  classification  program.  Yet,  if  the  only  problem  with 
current  statutes  were  proof  of  defense-relatedness,  one  would  expect  the 
subsequent  proposals  to  have  been  justified  in  terms  of  that  legislative  purpose. 
They  have  not  been  so  justified. 

Perhaps  the  most  significant  of  these  proposals,  that  of  the  Govern- 
ment Security  Commission,  would  have  made  unauthorized  disclosure  of 
classified  information  a  crime.348  The  measure  made  no  progress  at  all  in 
Congress,349  and  was  abandoned  by  the  Executive  as  politically  untenable.350 
A  similar  proposal  had  been  advanced  in  1946  by  the  Joint  Congressional 
Committee  on  the  Investigation  of  the  Pearl  Harbor  Attack.351  It  was  severely 
cut  back  by  the  Judiciary  Committees  and  wound  up  as  the  current  section  798 
of  Title  18  which  prohibits  disclosure  of  the  narrow  category  of  classified 
communications  intelligence  information.352  In  1962,  Senator  Stennis  intro- 
duced a  bill  to  amend  section  793  to  make  disclosures  of  classified  information 
a  crime,  without  any  narrow  intent  requirement.353  The  proposal  was  not 
enacted.  If  the  classification  system  were  thought  to  be  protected  by  criminal 
sanctions  against  "willful"  disclosure  of  defense-related  information,  it  is 
remarkable  that  two  Commissions  and  a  Senator  knowledgeable  about  the  laws 
relating  to  national  security  would  have  seen  a  need  for  these  proposals. 

The  relationship  of  the  classification  system  to  sections  793(d)  and  (e)'s 
"not  entitled  to  receive  it"  formulation  is  thus  unclear  in  three  basic  respects. 
First,  Congress  has  not  expressly  authorized  the  President  to  define  who  is 
"entitled  to  receive"  defense  information.  Furthermore,  neither  the  statutes, 
the  legislative  history,  nor  the  acts  of  the  President  support  or  point  to  the 
exercise  of  any  such  implicit  authority.  Second,  even  if  "entitled  to  receive  it" 
may  be  given  meaning  by  Executive  Order  despite  the  deletion  of  express 
authority  to  define  the  phrase,  its  construction  must  be  guided  by  the  under- 
standing of  Congress.  During  the  debates  on  S.  8148  Congress  manifested  an 
understanding  that  a  person  was  "not  entitled"  only  if  a  statute  or  valid  order 
precluded  his  acquisition  of  particular  information.  Therefore,  we  cannot 
equate  "not  entitled"  to  receive  with  "not  affirmatively  authorized"  to  receive. 
Even  assuming  that  the  President  has  implicitly  been  granted  authority  to 

348.  Report  at  619-20.  The  Commission's  proposed  statute  is  set  out  id.  at  737. 

349.  Senator  Cotton  introduced  a  bill,  S.  2417,  in  the  85th  Congress,  to  implement  this 
proposal  of  the  Commission,  but  the  bill  was  never  reported  favorably  by  the  Senate 
Judiciary  Committee. 

350.  See  Miskovsky  at  23. 

351.  See  note  381  infra. 

352.  The  legislative  history  of  section  798  is  discussed  at  text  following  note  373 
infra. 

353.  108  Cong.  Rec.  23140-41  (1962). 
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define  the  terms — and  assuming  such  delegation  of  power  to  control  the  speech 
of  ordinary  citizens  could  survive  attacks  on  the  grounds  of  vagueness  and 
overbreadth — serious  questions  would  remain  whether  the  authority  has  been 
effectively  exercised.  The  Executive  has  nowhere  asserted  that  communication 
of  classified  information  to  a  person  not  authorized  by  Executive  regulations 
to  receive  it  is  a  crime.  The  "classification  stamps"  are  at  most  circuitous 
references  to  penal  sanction  that  hardly  bespeak  Executive  confidence  that 
its  rules  and  regulations  give  meaning  to  the  entitlement  concept.  Finally, 
legislation  has  been  offered  from  authoritative  sources  that  proceeds  on  the 
assumption  that  793(d)  and  (e)  do  not  make  simple  disclosure  of  defense 
information  a  crime.  Congress  has  always  refused  to  enact  such  proposals  to 
put  criminal  sanctions  of  general  scope  behind  the  classification  system. 

These  confusions,  in  our  opinion,  vitiate  whatever  force  there  may  be  to 
the  argument  that  because  reference  to  the  classification  system  is  the  only  way 
to  give  meaning  to  the  entitlement  concept,  subsections  793(d)  and  (e)  should 
be  interpreted  to  make  criminal  any  communication  of  defense  documents  or 
information  to  persons  unauthorized  to  receive  it  pursuant  to  the  classification 
system.  Reading  the  classification  program  into  the  "not  entitled  to  receive  it" 
phrase  of  subsections  793(d)  and  (e)  would  accomplish  precisely  what  Con- 
gress has  refused  to  do. 

5.  Summary.  Subsections  793(d)  and  (e)  remain  mysterious  even 
after  patient  efforts  to  analyze  the  legislative  record  that  has  produced  them. 
To  accord  with  the  dominant  theme  of  legislative  intention,  the  culpability 
standard  "willfully"  must  be  imbued  with  a  meaning  which  reflects  the  general 
substance  of  Senator  McCarran's  anti-censorship  provision  of  the  1950  Act. 
Only  by  this  straining  of  the  statutory  language  can  the  legislative  purpose  of 
not  enacting  sweeping  prohibitions  on  publication  of  defense  information  be 
respected.  Moreover,  a  more  conventional  reading  of  "willfully"  almost 
certainly  leaves  these  statutes  overbroad  in  the  first  amendment  sense. 

We  doubt  that  reading  "willfully"  to  save  these  statutes  is  worth  the 
strain.  The  evidence  is  compelling  that  Congress  ceased  to  have  any  real 
understanding  of  these  statutes  after  1 )  the  provisions  were  broadened  beyond 
the  1911  Act's  prohibitions  applicable  to  military  places  and  government 
employees,  2)  the  provision  which  would  have  implemented  the  entitlement 
language  was  struck  from  the  bill  without  explanation,  and  3)  Congress 
demonstrated  by  the  narrowing  and  ultimate  rejection  of  the  Wilson  Admin- 
istration's broad  proposed  prohibition  on  publication  of  defense  information 
that  it  did  not  intend  to  enact  prohibitions  on  publication  or  communication 
motivated  by  the  desire  to  engage  in  public  debate  or  private  discussion.  The 
only  time  these  provisions  drew  sustained  legislative  attention  was  during 
consideration  of  S.  8148,  when  the  Senate  of  the  64th  Congress  proved  itself 
overwhelmingly    acquiescent    to    the    Wilson    Administration's    interlocking 
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proposals  for  broad  information  controls.  As  the  more  clearcut  of  these  pro- 
posals went  down  to  defeat  in  the  65th  Congress,  the  vague  and  baffling 
provisions  now  codified  in  793(d)  and  (e)  survived  intact,  due  to  a  combina- 
tion of  inadvertence  in  the  Senate  and  understood  narrow  scope  in  the  House. 
The  1950  revision  exacerbated  the  confusion,  at  once  making  clear  the 
applicability  of  the  provisions  to  ordinary  citizens  as  well  as  government 
employees,  and  reaffirming  the  inapplicability  of  the  statute  to  publication  of 
defense  information.  On  top  of  this  evidence  of  legislative  confusion,  there 
is  the  absence  of  any  forthright  executive  action  to  implement  the  provisions' 
entitlement  language,  and  the  refusal  of  later  Congresses  to  adopt  broader 
prohibitions  on  disclosure  of  classified  information.  The  only  reading  of  these 
provisions  which  is  faithful  to  the  legislative  history  would  leave  them 
accomplishing  almost  nothing  not  already  covered  by  subsection  794(a)  or  the 
other  subsections  of  793.  In  these  circumstances,  courts  should  hold  these 
provisions  not  applicable  to  communication  or  retention  activities  incidental  to 
non-culpable  revelation  of  defense  information.  Whether  the  courts  should  go 
further,  and  hold  these  statutes  unconstitutionally  vague  across  the  board  for 
the  confusion  surrounding  the  entitlement  concept  is  a  difficult  question,  but 
on  balance  we  see  little  worth  preserving  in  these  two  remarkably  confusing 
provisions. 

VI.     Subsection  793(c) 

Subsection  793(c)  is  yet  another  instance  of  Congress's  enacting  espio- 
nage legislation  which  if  read  literally  may  make  criminal  a  considerable  range 
of  conduct  pertaining  to  public  debate.  The  statute  provides: 

(c)  Whoever,  for  the  purpose  aforesaid,  receives  or  obtains  or 
agrees  or  attempts  to  receive  or  obtain  from  any  person,  or  from  any 
source  whatever,  any  document,  writing,  code  book,  signal  book, 
sketch,  photograph,  photographic  negative,  blueprint,  plan,  map, 
model,  instrument,  appliance,  or  note,  of  anything  connected  with  the 
national  defense,  knowing  or  having  reason  to  believe,  at  the  time 
he  receives  or  obtains,  or  agrees  or  attempts  to  receive  or  obtain  it, 
that  it  has  been  or  will  be  obtained,  taken,  made,  or  disposed  of  by 
any  person  contrary  to  the  provisions  of  this  chapter  .  .  .  .353a 

As  with  subsections  793(d)  and  (e),  the  principal  determinant  of  the 
statute's  scope  is  the  culpability  required  to  violate  it.  That  issue  in  turn 
depends  on  construction  of  "for  the  purpose  aforesaid,"  a  reference  to  the 
culpability  standard  of  793(a).  Subsection  793(a)  commences: 

Whoever,  for  the  purpose  of  obtaining  information  respecting  the 
national  defense  with  intent  or  reason  to  believe  that  the  information 
is  to  be  used  to  the  injury  of  the  United  States,  or  to  the  advantage 
of  any  foreign  nation,  goes  upon  .... 

353a.  See  18  U.S.C.  §  793(c)  (1970). 
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Subsection  793(b)  begins: 

Whoever  for  the  purpose  aforesaid,  and  with  like  intent  and  reason 
to  believe,  copies  .... 

In  subsection  793(b)  the  words  "purpose  aforesaid"  clearly  mean  only  the 
purpose  of  obtaining  information  "respecting  the  national  defense."  Insofar  as 
the  same  words  "purpose  aforesaid"  are  used  in  subsection  (c),  the  argument 
is  strong  that  they  have  the  same  meaning  as  in  subsection  793(b).  Such  a 
construction  permits  conviction  regardless  of  whether  the  actor  intended  or 
expected  any  harm  to  United  States  interests  to  result  from  his  conduct. 

Although  this  reading  of  subsection  (c)  is  strongly  supported  by  the 
statute's  structure  and  drafting  history,354  apparently  no  one  understood  it  that 
way.  The  assumption  has  been  that  the  same  culpability  was  required  to  violate 
subsection  (c)  as  subsections  (a)  and  (b).  Thus,  the  single  clear  reference  to 
subsection  (c)  in  the  1917  Senate  debates  is  Senator  Sterling's  comment  in 
passing  that  "intent  or  reason  to  believe"  is  an  element  of  the  crime.355 
Similarly,  the  1950  House  report  on  the  proposed  amendments  to  section  793 
states  expressly  that  subsection  (c)  requires  the  prosecutor  to  prove  wrongful 
intent  ;356  and  the  same  position  was  taken  by  the  Legislative  Reference  Service 
in  their  response  to  Senator  Kilgore.357  In  the  absence  of  indication  that 
subsection  (c)  has  ever  been  thought  by  Congress  to  be  of  greater  reach 
than  subsections  (a)  and  (b),  we  think  it  appropriate  that  the  statute  be  given 
that  gloss,  even  though  such  an  interpretation  is  imaginative  in  view  of  the 
statutory  language. 

If  this  position  is  rejected,  however,  then  the  sweep  of  subsection  793(c) 
depends  upon  numerous  other  issues.  First,  it  clearly  prohibits  receipt  of 
tangible  items  only ;  regardless  of  whether  oral  revelation  of  the  contents  of  a 
document  is  a  communication,  transmittal  or  delivery  of  it,  certainly  the  person 
who  simply  listens  does  not  thereby  receive  a  document.  Second,  subsection 
(c)  prohibits  the  receipt  of  documents  or  notes  only  when  the  actor  knows  of 

354.  Section  1  of  S.  8148  as  first  introduced  contained  these  provisions: 

(a)  whoever,    for    the    purpose    of    obtaining    information    respecting    the 
national  defense,  to  which  he  is  not  lawfully  entitled,  .  .  . 

(b)  whoever,  for  the  purpose  aforesaid,  and  without  lawful  authority,  .  .  . 

(c)  whoever,  for  the  purpose  aforesaid,  .  .  . 

The  placing  of  the  commas  indicates  that  a  purpose  to  obtain  was  a  common  element 
of  the  three  proposed  offenses,  with  non-entitlement,  absence  of  lawful  authority,  and 
knowledge  or  belief  that  the  Espionage  Act  had  been  or  would  be  violated  as  three 
distinct  requirements.  See  54  Cong.  Rec.  2820  (1917).  When  S.  2  was  introduced,  "intent 
or  reason  to  believe"  was  substituted  for  entitlement  in  §  1(a),  and  "without  lawful 
authority"  in  §  1(b).  55  Cong.  Rec.  778  (1917).  Nothing  was  done  to  §  1(c). 

In  the  House,  on  the  other  hand,  all  the  gathering  offenses  required  the  same  intent 
to  injure  the  United  States.  Insofar  as  the  House  believed  that  §  1  as  adopted  effected  no 
"material  change"  in  H.R.  291's  scope,  §  l(c)'s  language  ought  not  to  be  pressed  in  the 
face  of  legislative  confusion. 

355.  55  Cong.  Rec.  2064  (1917). 

356.  See  text  at  note  247,  supra. 

357.  See  text  at  note  251,  supra. 
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past  or  intended  breaches  of  the  espionage  laws,  bringing  into  question  the 
reach  of  the  other  statutes.  If  subsections  793(d)  and  (e)  are  construed  not 
to  apply  to  participants  in  public  debate,  then  subsection  (c)  has  little 
impact  on  publications  of  defense  secrets.  If,  however,  subsections  (d)  and 
(e)  are  read  to  make  any  such  disclosures  criminal  then  subsection  (c)  makes 
the  receipt  of  any  tangible  item  that  may  be  characterized  as  a  "document"  or 
"note"  a  criminal  offense,  even  though  no  conspiratorial  relationship  of  any 
sort  exists  between  the  recipient  and  the  person  who  first  disclosed.358 

VII.     Other  Statutes  Bearing  on  Publication  of 
Defense  Information 

In  addition  to  sections  793  and  794,  several  other  provisions,  aimed  either 
at  narrow  categories  of  especially  sensitive  information  or  at  particular  classes 
of  actors,  govern  dissemination  of  information  relating  to  national  security. 
Indeed,  if  our  understanding  of  the  interpretation  to  be  given  sections  793  and 
794  is  correct,  the  narrower  statutes  constitute  the  only  effective  statutory 
controls  on  publication  of  defense  information  and  preliminary  retentions  and 
communications  leading  up  to  publication.  Furthermore,  given  the  confusions 
of  language  and  history  in  sections  793  and  794,  later  statutes  that  reflect 
Congress'  understanding  of  the  two  general  sections  are  valuable  aids  in 
interpreting  them. 

A.     18  U.S.C.  §  952 

Section  952  of  Title  18  prohibits  revelation  by  federal  employees  of  any 
matter  that  has  been  transmitted  in  the  diplomatic  code  of  a  foreign  country. 
Although  it  is  far  narrower  than  the  Espionage  Act  of  1917,  the  section 
evidences  a  characteristic  congressional  balancing  of  the  need  for  secrecy  and 
the  interest  in  dissemination  of  news.  Section  952  provides: 

Whoever,  by  virtue  of  his  employment  by  the  United  States, 
obtains  from  another  or  has  had  custody  of  or  access  to,  any  official 
diplomatic  code  or  any  matter  prepared  in  any  such  code,  or  which 
purports  to  have  been  prepared  in  any  such  code,  and  without 
authorization  or  competent  authority,  willfully  publishes  or  furnishes 
to  another  any  such  code  or  matter,  or  any  matter  which  was  ob- 
tained while  in  the  process  of  transmission  between  any  foreign 
government  and  its  diplomatic  mission  in  the  United  States,  shall 
be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten 
years,  or  both.359 

The  statute  was  passed  in  response  to  the  publishing  activities  of  Herbert 

358.  For  example,  if  the  Pentagon  Papers  were  national  defense  documents,  and  if 
Heine  is  read  narrowly  so  that  information  the  Government  has  sought  to  suppress  does 
not  lose  its  defense-related  character  despite  its  disclosure,  and  if  verbatim  copies  are 
"documents,"  then  every  person  who  bought  the  New  York  Times  to  read  them  violated 
18  U.S.C.  §  793(c). 

359.  18  U.S.C.  §952  (1970). 
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O.  Yardley,  a  former  director  of  the  division  of  the  State  Department  charged 
with  breaking  the  diplomatic  codes  of  other  nations.360  The  division  was  dis- 
banded in  1929,  apparently  on  the  quaint  notion  that  code-breaking  was  un- 
ethical during  peacetime.  In  the  same  year,  after  leaving  the  Government, 
Yardley  wrote  a  book  entitled  "The  American  Black  Chamber,"  which  de- 
scribed the  Department's  code-breaking  procedures  and  included  translations 
of  coded  dispatches  sent  by  the  Japanese  Government  to  its  representatives  at 
the  1921  Disarmament  Conference.  Publication  of  these  dispatches  apparently 
embarrassed  relations  between  the  United  States  and  Japan,  and,  perhaps 
more  significantly,  allegedly  caused  the  Japanese  Government  to  adopt  a  new 
code  system  and  to  tighten  security  with  respect  to  cryptographic  procedures. 
In  late  1932,  the  State  Department  learned  that  Yardley  had  completed  a 
second  manuscript.  Fearing  that  the  second  book  might  contain  more  decoded 
dispatches  and  might  further  disrupt  relations  with  Japan  on  the  eve  of  the 
1933  International  Economic  Conference,  the  Department  quickly  submitted 
a  bill  to  prevent  the  publication  of  decoded  messages  sent  by  a  foreign  govern- 
ment. 

The  Department's  proposed  legislation,  H.R.  4220361  went  considerably 

360.  Yardley  is  probably  better  known  to  students  of  the  laws  of  chance  than  students 
of  the  law  of  espionage.  Subsequent  to  the  The  American  Black  Chamber,  Yardley 
wrote  The  Education  of  a  Poker  Player  which  has  become  a  classic  in  the  literature 
concerning  speculation  on  the  turn  of  a  card.  Yardley's  central  role  in  the  adoption  of 
section  952  is  reflected  in  Cong.  Celler's  statement.  77  Cong.  Rec.  5333   (1933). 

361.  H.R.  4220  provided: 

That  whoever,  by  virtue  of  his  employment  by  the  United  States,  having 
custody  of,  or  access  to,  any  record,  proceeding,  map,  book,  document,  paper,  or 
other  thing  shall,  for  any  purpose  prejudicial  to  the  safety  or  interest  of  the 
United  States,  willfully  and  unlawfully  conceal,  remove,  mutilate,  obliterate, 
falsify,  destroy,  sell,  furnish  to  another,  publish,  or  offer  for  sale,  any  such  record, 
proceeding,  map,  book,  document,  paper,  or  thing,  or  any  information  contained 
therein,  or  a  copy  or  copies  thereof,  shall  be  fined  not  more  than  $2,000  or  im- 
prisoned not  more  than  three  years,  or  both,  and  moreover  shall  forfeit  his 
office  and  be  forever  afterwards  disqualified  from  holding  any  office  under  the 
Government  of  the  United  States. 

Sec.  2.  Whoever  shall  willfully,  without  authorization  of  competent 
authority,  publish  or  furnish  to  another  any  matter  prepared  in  any  official  code ; 
or  whoever  shall,  for  any  purpose  prejudicial  to  the  safety  or  interest  of  the 
United  States,  willfully  publish  or  furnish  to  another  any  matter  obtained  with- 
out authorization  of  competent  authority,  from  the  custody  of  any  officer  or 
employee  of  the  United  States  or  any  matter  which  was  obtained  while  in  process 
of  transmission  from  one  public  office,  executive  department,  or  independent 
establishment  of  the  United  States  or  branch  thereof  to  any  other  such  public 
office,  executive  department,  or  independent  establishment  of  the  United  States 
or  branch  thereof  or  any  matter  which  was  in  process  of  transmission  between 
any  foreign  government  and  its  diplomatic  mission  in  the  United  States ;  or 
whoever  shall  for  any  purpose  prejudicial  to  the  safety  or  interest  of  the  United 
States,  willfully,  without  authorization  of  competent  authority,  publish,  or  furnish 
to  another,  any  such  matter  or  anything  purporting  to  be  any  such  matter,  shall 
be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten  years,  or  both. 
Sec.  3.  In  any  prosecution  hereunder,  proof  of  the  commission  of  any 
of  the  acts  described  herein  shall  be  prima  facie  evidence  of  a  purpose  prejudicial 
to  the  safety  or  interest  of  the  United  States. 
The  proposal   is  set  out  in  the  Report  of  the  House  Judiciary   Committee,   which 

recommended  passage  without  any  effort  to  analyze  the  scope  of  the  proposal.  H.R.  Rep. 

No.  18,  73rd  Cong.,  1st  Sess.  (1933). 
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beyond  the  needs  of  the  Yardley  case  and  reached  more  than  the  de-coded  mes- 
sages of  foreign  governments.  The  first  section  prohibited  publication  "for 
any  purpose  prejudicial  to  the  safety  or  interest  of  the  United  States"  of  any 
"record,  proceeding,  map,  book,  document,  paper  or  other  thing"  by  anyone 
who  had  access  to  the  material  by  virtue  of  his  employment  by  the  Govern- 
ment. Moreover,  section  two  covered  anyone,  not  just  present  or  former 
government  employees,  who  published  "without  authorization"  any  matter 
prepared  in  code  or  published  anything  obtained  from  the  custody  of  a  gov- 
ernment employee  "without  authorization  of  competent  authority,"  if  the 
publication  was  "for  any  purpose  prejudicial  to  the  safety  or  interest  of  the 
United  States."  The  House  Judiciary  Committee  approved  this  proposal  and 
the  House  passed  this  extraordinarily  sweeping  bill  under  suspension  of  rules 
and  virtually  without  debate.362  The  Senate  Judiciary  Committee,  however, 
balked  at  the  vague  prohibition  applicable  to  publication  of  any  and  all  gov- 
ernment documents,363  and  once  the  bill  was  subjected  to  scrutiny,  even  the 
Secretary  of  State  disavowed  it.364 

The  Senate  Judiciary  Committee  reported  an  amended  version  of  H.R. 
4220  that  was  narrowed  to  the  scope  of  the  current  section  952.  The  basis  for 
the  Committee's  action,  it  is  clear,  was  concern  that  the  House  bill  would  have 
an  unwarranted  impact  on  freedom  of  the  press.  The  sweeping  ban  on  publica- 
tion of  anything  obtained  from  the  Government  without  authority  was  rejected 
out-of-hand,  and  publication  of  decoded  diplomatic  communiques  was  removed 
from  the  scope  of  the  statute.  The  final  statute  regulated  only  the  revelations 
of  present  or  former  government  employees  about  diplomatic  codes  or  matters 
obtained  in  the  process  of  transmission. 

362.  Narrow  concern  was  voiced  that  the  bill  would  interfere  with  members  of 
Congress  who  sought  information  about  foreign  policy.  Mr.  Hooper,  the  Chairman  of 
the  House  Judiciary  Committee,  assured  the  critics  that  "[a]  Member  of  Congress  is  not 
an  employee  of  the  [United  States]  within  the  .  .  .  meaning  of  the  bill.  .  .  .  The  bill  does 
not  apply  to  them."  77  Cong.  Rec.  1152  ( 1933). 

Two  members,  Mr.  Black  and  Mr.  McFadden,  pointed  out  that  the  bill  might  prevent 
a  newspaper  reporter  from  obtaining  information  about  corruption  within  a  government 
department,  and  that  there  would  be  a  broad  prohibition  on  newspaper  publication  was 
acknowledged  by  a  member  of  the  Judiciary  Committee.  Id.  at  1153. 

Nevertheless,  H.R.  4220  was  overwhelmingly  passed  in  the  House  by  a  vote  of  103 
ayes  to  27  noes. 

363.  S.  Rep.  No.  21,  73d  Cong.,  1st  Sess.  (1933).  The  Senate  Report  was  even  more 
cursory  than  its  House  counterpart. 

364.  In  the  Senate  debates,   Senator   Pittman  noted: 

The  bill  as  it  came  from  the  House  provided  that  certain  acts  committed  by  the 
press  should  be  considered  as  criminal  acts.  All  of  that  portion  of  the  measure 
has  been  eliminated.  The  only  act  made  a  crime  by  the  measure  as  it  now  stands 
is  that  of  a  person  who,  by  virtue  of  his  employment,  acquires  certain  Govern- 
ment records,  or  correspondence  between  governments,  and  publishes  it,  or  gives 
it  to  another  to  publish.  77  Cong.  Rec.  3125   (1933). 
Pittman  quoted  a  letter  from  Secretary  of  State  Cordell  Hull  which  urged  that  the  final 
bill  should  not  be  applicable  to  newspaper  publication  because  "[s]uch  effects  as  to  the 
press,  of  course,  were  not  remotely  contemplated  by  myself.  .  .  .    [M]y   individual  view 
is  that  the  American  public  should  suffer   incalculable  injuries   in  other   respects  before 
the  freedom  of  the  press  should  be  injuriously  affected.  .  .  ."  Id.  at  3126. 
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In  the  Senate,  a  question  was  raised  concerning  the  application  of  952 
when  a  present  or  former  federal  employee  communicates  and  a  newspaper 
publishes  decoded  foreign  government  messages.  The  debate  made  it  quite 
clear  that  newspapers  or  reporters  would  not  be  guilty  under  the  statute  unless 
their  activities  met  the  tests  of  the  general  conspiracy  statute,  and  that  a  non- 
government employee  would  not  be  covered  by  the  bill  if  he  happened  to  find 
some  decoded  messages  and  published  them.36,r'  The  statute  was  aimed  solely 
at  federal  employees  who  breached  their  trust,366  and  any  outsiders  who  "will- 
fully contributed  to  that  act,  advised,  aided,  and  abetted  it."307  The  House 
accepted  the  Senate's  much  narrowed  version  of  section  952,  virtually  without 
debate.368 

The  relevance  of  section  952  to  the  provisions  of  the  1917  Act  is  sug- 
gestive but  inconclusive.  It  is  clear  that  neither  the  Executive  Branch  nor 
Congress  believed  that  Yardley's  publication  was  barred  by  the  1917  Act. 
However,  the  precise  basis  for  this  assumption  is  not  clear ;  indeed,  the 
Espionage  Act  was  hardly  mentioned.  There  may  have  been  doubt  that  ma- 
terial transmitted  in  a  foreign  diplomatic  code  was  "information  respecting 
the  national  defense.  If  the  Espionage  Act  was  thought  inapplicable  for  this 
reason,  the  enactment  of  section  952  would  shed  no  light  on  whether  the  Espio- 
nage Act  was  considered  a  bar  on  publication  of  defense  information.  Alterna- 
tively, it  may  have  been  assumed  that  Yardley's  publishing  activities  did  not 
constitute  a  "communication"  barred  by  the  precursors  to  subsections  793(d) 
and  794(a).369 

Since  it  cannot  be  known  which  of  these  reasons  might  have  led  the 
Executive  and  Congress  to  conclude  that  the  Espionage  Act  did  not  prevent 
Yardley's  publications,  and  since  the  earlier  Act  was  not  expressly  considered, 
we  believe  the  adoption  of  section  952  is  not  a  significant  aid  in  interpreting 
the  earlier  statutes.  However,  the  provision  is  a  characteristic  response  by 
Congress:  when  faced  with  a  clear  conflict  between  secrecy  and  freedom  of  the 
press,  it  made  a  conscious  judgment  not  to  penalize  publication  but  to  protect 
the  secrecy  interest  by  regulation  of  the  government  employee.  This  pattern 
of  reconciliation,  reflected  in  section  952,  may  be  instructive  insofar  as  it 
supports  our  hypothesis  that  subsection  1(d)  of  the  1917  Act  was  intended 
at  most  to  apply  to  government  employees.  Yet  caution  should  be  exercised 
about  even  this  analogical  use  of  952.  Congress  may  well  have  believed  that  the 
revelation  of  diplomatic  codes  would  present  less  of  a  threat  to  national  secu- 
rity than  the  disclosure  of  information  respecting  the  national  defense.  Less 


365.  Remarks  of  Senator  Connolly.  Id.  at  3134. 

366.  Remarks  of  Senator  Pittman.  Id.  at  3126. 

367.  Remarks  of  Senator  Robinson.  Id.  at  3135. 

368.  The  Conference  Report  urging  acceptance  of  the  Senate  version  is  printed  and 
briefly  debated  at  id.  at  5333-34. 

369.  Sec  text  following  notes  275  and  34  supra.  Subsection  794(b)  was  not  applicable 
to  Yardley's  publishing  because  the  activities  took  place  in  peacetime. 
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sweeping  restraints  on  revelation  may  therefore  have  been  regarded  as  ap- 
propriate. 

B.    18  U.S.C.  §  798 

Ambiguities  do  not  cloud  the  relevance  of  section  798  to  the  coverage  of 
the  Espionage  Act  of  1917.370  This  provision  was  enacted  in  1950,  virtually 
contemporaneously  with  793(d)  and  (e),  to  cover  cryptographic  information, 
material  surely  at  the  heart  of  the  "related  to  the  national  defense"  concep- 
tion.371 Explicit  assumptions  were  made  as  to  the  coverage  of  793  and  794. 

Section  798  makes  criminal  knowingly  and  willfully  communicating,  trans- 
mitting, furnishing  or  publishing  classified  information  concerning:  1)  the 
"nature,  preparation,  or  use  of  any"  code,  cipher  or  cryptographic  system  "of 
the  United  States  or  any  foreign  government";  2)  the  construction,  use, 
maintenance  or  repair  of  any  device  used,  or  planned  to  be  used  for  crypto- 
graphic intelligence  purposes;  3)  the  communication  intelligence  activities 
of  the  United  States  or  any  foreign  government ;  and,  4)  information  obtained 
by  processes  of  communications  intelligence  from  any  foreign  government, 
knowing  the  same  to  have  been  obtained  by  such  processes.372 

370.  Congress  inadvertently  enacted  two  provisions  codified  as  18  U.S.C.  §  798. 

371.  Section  798  was  enacted  about  four  months  prior  to  the  enactment  of  793(d) 
and  (e)  in  the  Internal  Security  Act  of  1950.  However,  the  bill  was  introduced,  reported, 
and  debated  in  the  same  period  as  793(d)  and  (e)  were  making  their  way  through  the 
legislative  process. 

372.  The  full  statute  provides: 

§  798.     Disclosure  of  Classified  Information 

(a)  Whoever  knowingly  and  willfully  communicates,  furnishes,  transmits, 
or  otherwise  makes  available  to  an  unauthorized  person,  or  publishes,  or  uses  in 
any  manner  prejudicial  to  the  safety  or  interest  of  the  United  States  or  for  the 
benefit  of  any  foreign  government  to  the  detriment  of  the  United  States  any 
classified  information — 

(1)  concerning  the  nature,  preparation,  or  use  of  any  code,  cipher,  or 
cryptographic  system  of  the  United  States  or  any  foreign  government ; 
or 

(2)  concerning  the  design,  construction,  use,  maintenance,  or  repair  of 
any  device,  apparatus,  or  appliance  used  or  prepared  or  planned  for  use  by  the 
United  States  or  any  foreign  government  for  cryptographic  or  communication 
intelligence  purposes ;  or 

(3)  concerning  the  communication  intelligence  activities  of  the   United 
States  or  any  foreign  government ;  or 

(4)  obtained  by  the  processes  of  communication  intelligence  from  the 
communications  of  any  foreign  government,  knowing  the  same  to  have  been 
obtained  by  such  processes — 

Shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten  years, 
or  both. 

(b)  As  used  in  subsection  (a)  of  this  section — 

The  term  "classified  information"  means  information  which,  at  the  time  of  a 
violation  of  this  section,  is,  for  reasons  of  national  security,  specifically  desig- 
nated by  a  United  States  Government  Agency  for  limited  or  restricted  dis- 
semination or  distribution ; 

The  terms  "code,"  "cipher,"  and  "cryptographic  system"  include  in  their 
meanings,  in  addition  to  their  usual  meanings,  any  method  of  secret  writing  and 
any  mechanical  or  electrical  device  or  method  used  for  the  purpose  of  dis- 
guising or  concealing  the  contents,  significance,  or  meanings  of  communications ; 
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Although  a  few  questions  arise  under  this  statute  that  has  yet  to  receive 
judicial  gloss,  compared  to  sections  793  and  794  it  is  a  model  of  precise 
draftsmanship.373  First,  the  statute  and  its  history  make  evident  that  violation 
occurs  on  knowing  engagement  in  the  proscribed  conduct,  without  any  addi- 
tional requirement  that  the  violator  be  animated  by  anti-American  or  pro- 
foreign  motives.  Second,  the  use  of  the  term  "publishes"  makes  clear  that  the 
prohibition  is  intended  to  bar  public  speech.  Third,  the  inevitable  vagueness 
in  defining  what  cryptographic  information  is  subject  to  restriction  is  sub- 
stantially mitigated,  although  perhaps  at  the  cost  of  overbreadth,  by  making 
classification  an  element  of  the  offense. 

One  significant  question  left  open  under  798  is  whether  there  is  a  defense 
of  improper  classification.  Classified  information  is  statutorily  defined  as  that 
"which  ...  is,  for  reasons  of  national  security,  specifically  designated  by  a 
I  nited  States  Government  Agency  for  limited  or  restricted  dissemination  or 
distribution."  If  "for  reasons  of  national  security"  referred  simply  to  the  motive 
for  classification,  then  no  defense  would  be  appropriate  on  the  grounds  that 
the  discretion  to  classify  was  improperly  exercised.  The  only  effect  of  the 
phrase  would  be  to  make  clear  that  information  classified  for  reasons  other 
than  national  security,  and  thus  improperly  classified  under  the  Executive 
Orders  authorizing  the  classification  program,  was  not  within  the  scope  of 
798.  On  the  other  hand,  both  the  Senate  and  House  Judiciary  Committee 
Reports  state:  [t]he  bill  specifies  that  the  classification  must  be  in  fact  in  the 
interests  of  national  security."374  This  suggests  that  the  appropriateness  of  the 
classification  is  a  question  of  fact  for  the  jury.  Presumably,  the  courts  would 
weigh  heavily  this  indication  of  legislative  intent,  particularly  since  the  result- 

The  term  "foreign  government"  includes  in  its  meaning  any  person  or 
persons  acting  or  purporting  to  act  for  or  on  behalf  of  any  faction,  party,  depart- 
ment, agency,  bureau,  or  military  force  of  or  within  a  foreign  country,  or  for  or 
on  behalf  of  any  government  or  any  person  or  persons  purporting  to  act  as  a 
government  within  a  foreign  country,  whether  or  not  such  government  is  recog- 
nized by  the  United  States; 

The  term  "communication  intelligence"  means  all  procedures  and  methods 
used  in  the  interception  of  communications  and  the  obtaining  of  information 
from  such  communications  by  other  than  the  intended  recipients ; 

The  term  "unauthorized  person"  means  any  person  who,  or  agency  which, 
is  not  authorized  to  receive  information  of  the  categories  set  forth  in  subsection 
(a)  of  this  section,  by  the  President,  or  by  the  head  of  a  department  or  agency 
of  the  United  States  Government  which  is  expressly  designated  by  the  President 
to  engage  in  communication  intelligence  activities  for   the  United   States. 

(c)    Nothing    in    this    section    shall    prohibit    the    furnishing,    upon    lawful 
demand,  of  information  to  any  regularly  constituted  committee  of  the  Senate  or 
House  of  Representatives  of  the  United  States  of  America,  or  joint  committee 
thereof. 
18U.S.C.  §798  (1970). 

373.  There  has  been  at  least  one  prosecution  which  ended  in  a  guilty  plea.  As  is  true 
with  other  espionage  cases,  covert  transmission  to  an  agent  of  a  foreign  government 
was  involved.  See  Hearings  on  Resolution  to  Establish  Commission  on  Government  Se- 
curity z\  141  (1955). 

374.  S.  Rep.  No.  111.  81st  Cong.,  1st  Sess.,  at  3  (1949),  H.R.  Rep.  No.  1895.  81st 
Cong.,  2d  Sess.,  at  3  (1950)    (emphasis  added). 
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ing  interpretation  of  798  would  accord  with  the  position  of  793  and  794  on 
this  question.375 

Whether,  as  a  matter  of  sound  policy,  improper  classification  should  he  a 
defense  is  a  difficult  judgment  to  make.  The  principal  argument  against  it  is 
the  familiar  one,  rejected  in  793  and  794,  that  the  Government  may  have  to 
reveal  too  much  in  refuting  the  claim  of  improper  classification.376  It  may  be 
that  cryptographic  techniques  would  be  rendered  especially  vulnerable  if  the 
Government  was  required  to  demonstrate  why  particular  information  must  be 
classified.  The  countervailing  consideration  is,  of  course,  the  fact  routinely 
accepted  in  all  quarters  that  the  Executive  branch  abuses  the  power  of  classifi- 
cation. To  give  the  Executive  unreviewable  power  to  invoke  a  prohibition 
on  the  communications  of  everyone,  even  as  to  a  relatively  narrow  category 
of  information,  seems  to  be  of  doubtful  wisdom. 

The  conclusion  that  the  legislative  history  would  support  a  defense  of 
improper  classification  is  an  important  one  in  assessing  the  reasons  why  Con- 
gress, despite  the  1917  Act,  thought  section  798  was  necessary.  Under  the 
1917  Act,  the  Government  must  prove  defense-relatedness  as  an  element  of 
its  case,  and  such  a  demonstration  may  itself  significantly  compromise  Govern- 
ment secrecy.  Prohibitions  on  disclosure  of  classified  information  as  such, 
with  no  defense  of  improper  classification,  do  not  put  the  Government  to 
this  counterproductive  burden  of  proof.  Apparently,  however,  the  committees 
did  not  intend  to  relieve  the  Government  of  this  burden  in  prosecutions  under 
section  798,  and  thus  elimination  of  this  problem  for  the  Government  under 
the  1917  Act  cannot  have  been  what  moved  Congress  to  adopt  section  798. 
Instead,  the  passage  of  section  798  reflects  other  significant  congressional 
assumptions  about  the  limited  scope  of  the  Espionage  Act  of  1917.  In  addition, 
section  798  also  evidences  strong  concern  for  freedom  of  the  press  at  virtually 
the  same  time  Congress  was  revising  subsection  1(d)  of  the  1917  Act  into  the 
present  subsections  793(d)  and  (e). 

Information  about  cryptographic  processes  would  clearly  meet  the  test 
of  "information  relating  to  the  national  defense"  within  the  meaning  of  the 
1917  Act.  Thus,  the  failure  of  the  earlier  Act  to  cover  publication  of  code 
information  must  have  been  regarded  as  resulting  from  other  limits  in  its 
scope.  The  legislative  history  of  the  cryptography  provision  strongly  suggests 
that  Congress  and  the  Executive  believed  general  publication  of  communica- 
tions intelligence  information  would  fail  to  meet  the  "intent  or  reason  to  be- 
lieve that  the  information  [communicated,  obtained,  copied,  etc.]  is  to  be  used 

375.  Compare  Scarbeck  v.  United  States,  317  F.2d  546  (D.C.  Cir.  1962),  refusing  to 
hear  a  defense  of  improper  classification  under  50  U.S.C.  §  783(b)  which  bars  govern- 
ment employees  from  knowingly  giving  "information  of  a  kind  which  shall  have  been 
classified  by  the  President  ...  as  affecting  the  security  of  the  United  States"  to  agents 
of  foreign  governments  or  Communist  party  members  or  organizations. 

376.  See  text  accompanying  note  124  supra. 
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to  the  injury  of  the  United  States,  or  to  the  advantage  of  any  foreign  nation" 
required  by  the  1917  Act.  Both  committees  noted  that  the  Espionage  Act  of 
1917  "protect [ed]  this  information,  but  only  in  a  limited  way."377  They  went 
on  to  state  that  under  the  Act  "unauthorized  revelation  of  information  of  this 
kind  can  be  penalized  only  if  it  can  be  proved  that  the  person  making  the 
revelation  did  so  with  an  intent  to  injure  the  United  States."378  The  House 
Report  concluded: 

The  present  bill  is  designed  to  protect  against  knowing  and 
willful  publication  or  any  other  revelation  of  all  important  informa- 
tion affecting  United  States  communication  intelligence  operations 
and  all  direct  information  about  all  United  States  codes  and  ciphers.376 

The  committees  clearly  assumed  that  cryptographic  information  was  covered 
by  793  and  that  "revelation"  of  it  was  proscribed,  if  done  with  intent  to  injure 
the  United  States.  Thus,  the  committees  must  have  interpreted  the  1917  Act's 
culpability  standard  as  tantamount  to  a  purpose  requirement,  since  communi- 
cation to  the  enemy  is  implicit  in  general  publication,  and  therefore  knowledge 
of  injury  to  the  United  States  can  be  assumed  although  the  purpose  of  publica- 
tion may  be  different. 

The  enactment  of  section  798  accordingly  supports  our  understanding  of 
the  culpability  standards  of  section  794  and  subsections  793(a)  and  (b). 
Passage  of  a  special  statute  to  protect  communications  intelligence  information 
from  "knowing  and  willful  publication"  also  reflects  a  reasonably  narrow  un- 
derstanding of  subsection  1(d)  of  the  1917  Act.  The  committees'  understand- 
ing of  section  1(d)  is  entirely  speculative.  About  all  that  can  be  said  is  that 
the  passage  of  798  is  consistent  with  a  narrow  reading  of  subsection  1(d), 
either  as  applicable  only  to  current  government  employees,380  or  as  embodying 
the  restrictive  Espionage  Act  culpability  standard  through  the  word  "will- 
fully," or  as  reaching  communications  but  not  publication,  or  because  the  "not 
entitled  to  receive  it"  phrase  had  never  been  implemented,  leaving  1(d)  with- 
out force.  Thus,  section  798  is  consistent  with  our  conclusion  that  Congress 

377.  H.R.  Rep.  No.  1895,  81st  Cong.,  2d  Sess.,  at  2  (1950);  S.  Rep.  No.  Ill,  81st 
Cong.,  1st  Sess.,  at  2  (1949). 

378.  Id. 

379.  H.R.  Rep.  No.  1895,  81st  Cong.,  2d  Sess.,  at  2  (1950). 

380.  Both  Committees  assumed  that  nothing  in  the  Espionage  Act  of  1917  would 
prohibit  former  government  employees  from  disclosing  cryptographic  information  ac- 
quired during  public  service: 

As  the  matter  now  stands,  prevention  of  the  disclosure  of  information  of 
our  cryptographic  systems,  exclusive  of  State  Department  codes,  and  of  com- 
munication intelligence  activities  rests  solely  on  the  discretion,  loyalty,  and  good 
judgment  of  numerous  individuals.  During  the  recent  war,  there  wrere  many 
persons  who  acquired  some  information  covered  by  this  bill  in  the  course  of 
their  duties.  Most  of  these  individuals  are  no  longer  connected  with  the  services 
and  are  not  now  prohibited  from  making  disclosures  which  can  be  most  damaging 
to  the  security  of  tin-  United  States.  They  are  subject  to  the  temptations  of 
personal  gain  and  of  publicity  in  making  sensational  disclosures  of  the  personal 
information  within  the  purview  of  this  act. 
H.R.  Rf.p.  No.  1895  at  2;  S.  Rep.  No   111  at  2. 
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did  not  understand  subsection  1(d)  to  accomplish  broad  prohibitions  on  any 
and  all  communications  of  defense  information  to  persons  out  of  the  line  of 
Executive  authority. 

Section  798  is  also  an  interesting  example  of  Congress'  approach  to  pub- 
lication controls  at  the  time  of  the  revision  of  subsection  1(d).  It  represents  a 
conscious  narrowing  by  Congress  of  sweeping  proposals  to  criminalize  dis- 
closure of  defense  information.  What  Congress  refused  to  do  in  798  is  as 
important  as  what  it  did  do.  The  Joint  Congressional  Committee  for  the 
Investigation  of  the  Attack  on  Pearl  Harbor  had  urged  Congress  to  prohibit 
revelation  of  any  classified  information  ;381  however,  the  House  Judiciary 
Committee  rejected  such  an  extensive  prohibition  on  publication.  Section  798, 
the  committee  said,  "is  an  attempt  to  provide  just  such  legislation  for  only  a 
small  category  of  classified  matter,  a  category  which  is  both  vital  and  vulnerable 
to  an  almost  unique  degree."382  Even  with  respect  to  the  narrow  category  of 
cryptographic  information,  section  798  represents  a  conscious  narrowing  of 
suggested  coverage.  The  initial  proposal,  according  to  the  committee,  would 
have  penalized  the  "revelation  or  publication,  not  only  of  direct  information 
about  United  States  codes  and  ciphers  themselves  but  of  information  trans- 
mitted in  United  States  codes  and  ciphers."383  Such  a  measure  would  have 
prohibited  the  publication  of  a  great  number  of  military  and  diplomatic  dis- 
patches sent  by  the  Government  to  its  overseas  posts.  The  committee,  however, 
reported  out  a  bill  that  covered  only  information  from  foreign  governments 
intercepted  by  cryptographic  techniques.  In  the  words  of  the  Committee: 

Under  the  bill  as  now  drafted  there  is  no  penalty  for  publishing 
the  contents  of  United  States  Government  communications  (except, 
of  course,  those  which  reveal  information  in  the  categories  directly 
protected  by  the  bill  itself).  Even  the  texts  of  coded  Government 
messages  can  be  published  without  penalty  as  far  as  this  bill  is  con- 
cerned, whether  released  for  such  publication  by  due  authority  of  a 
Government  department  or  passed  out  without  authority  or  against 
orders  by  personnel  of  a  department.  In  the  latter  case,  of  course,  the 
Government  personnel  involved  might  be  subject  to  punishment  by 
administrative  action  but  not,  it  is  noted,  under  the  provisions  of 
this  bill.384 

381.  The  Report  of  the  Joint  Committee  urged: 

Based  on  the  evidence  in  the  Committee's  record,  the  following  recommendations 
are  respectfully  submitted:  .  .  .  That  effective  steps  be  taken  to  insure  that 
statutory  or  other  restrictions  do  not  operate  to  the  benefit  of  an  enemy  or  other 
forces  inimical  to  the  Nation's  security  and  to  the  handicap  of  our  own  intel- 
ligence agencies.  With  this  in  mind,  the  Congress  should  give  serious  study  to, 
among  other  things,  ...  to  legislation  designed  to  prevent  unauthorized  sketching, 
photographing,  and  mapping  of  military  and  naval  reservations  in  peacetime ;  and 
to  legislation  fully  protecting  the  security  of  classified  matter. 

Report  of  the  Joint  Committee  on  the  Investigation  of  the  Pearl  Harbor  Attack, 

S.  Doc.  No.  244,  79th  Cong.,  2d  Sess.  252-531  (1946). 

382.  H.R.  Rep.  No.  1895,  81st  Cong.,  2d  Sess.,  at  2  (1950). 

383.  Id.  The  proposals  referred  to  were  S.  805,  79th  Cong.;   S.   1019,  80th  Cong.; 
S.  2680,  80th  Cong. 

384.  Id. 
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With  the  hill  limited  to  a  narrow  category  of  highly  sensitive  information, 
and  with  concern  for  public  speech  having  been  thus  respected  by  the  com- 
mittee, it  is  no  wonder  that  section  798  was  supported  by  the  American  So- 
ciety of  Newspaper  Editors.385  The  House  passed  the  bill  without  debate,386 
and  the  Senate  with  virtually  none.387 

Is  it  likely  that  Congress  could  have  contemporaneously  evidenced  such 
concern  for  the  values  of  public  debate  in  the  context  of  communications  in- 
telligence information — surely  among  the  most  sensitive  categories  of  defense 
information — and  at  the  same  time  intended  subsections  793(d)  and  (e) 
to  accomplish  sweeping  controls  on  all  communications  of  any  information 
related  to  the  national  defense?  It  is  possible,  of  course,  that  Congress  was 
operating  on  entirely  inconsistent  premises  in  adopting  section  798  and,  four 
months  later,  subsections  793(d)  and  (e).  We  believe,  however,  that  Con- 
gress' evident  concern  in  narrowing  section  798  supports  the  statements  in 
the  legislative  history  of  subsections  793(d)  and  (e)  that  indicate  sweeping 
controls  on  public  speech  about  defense  matters  were  not  intended. 

C.     The  Photographic  Statutes:  18  U.S.C.  §§  795,  797  and  50  U.S.C.  App. 
§781 

Section  797  of  Title  18  expressly  proscribes  publication  of  a  category  of 
material  whether  or  not  undertaken  with  intent  to  injure  the  United  States. 
Section  797's  prohibition  is  derived  from  section  795  which  prohibits  the 
making  of  any  "photograph,  sketch,  picture,  drawing,  map,  or  geographical 
representation"  of  "vital  military  installations  or  equipment,"  following  their 
designation  by  the  President  "as  requiring  protection  against  the  general  dis- 
semination of  information  relative  thereto,"  unless  the  duplication  is  autho- 
rized by  appropriate  authority  and  submitted  for  censorship.388  The  offense  is 
punishable  by  one  year's  imprisonment.  Section  797  implements  section  795 

385.  See  remarks  of  Senator  Hunt,  95  Cong.  Rec.  2774  (1949). 

386.  96  Cong.  Rec.  6082  (1950). 

387.  The  Senate  debates  on  798  add  little.  Senator  Hunt  explained  the  bill  was 
proposed  out  of  fear  that  persons  no  longer  in  the  government  might  reveal  communica- 
tions intelligence  information  "for  personal  gain,"  and  because  "the  present  laws  are  not 
adequate  in  this  particular  respect."  He  emphasized  that  the  bill  "would  not  control  in  any 
way  the  free  dissemination  of  information  which  might  be  transmitted  in  code  or  cipher." 
95  Cong.  Rec.  2774-75  (1949). 

388.  18  U.S.C.  §  795  (1970).  Section  795  provides: 

(a)  Whenever,  in  the  interests  of  national  defense,  the  President  defines 
certain  vital  military  and  naval  installations  or  equipment  as  requiring  protection 
against  the  general  dissemination  of  information  relative  thereto,  it  shall  be 
unlawful  to  make  any  photograph,  sketch,  picture,  drawing,  map,  or  graphical 
representation  of  such  vital  military  and  naval  installations  or  equipment  without 
first  obtaining  permission  of  the  commanding  officer  of  the  military  or  naval 
post,  camp,  or  station,  or  naval  vessels,  military  and  naval  aircraft,  and  any 
separate  military  or  naval  command  concerned,  or  higher  authority,  and  promptly 
submitting  the  product  obtained  to  such  commanding  officer  or  higher  authority 
for  censorship  or  such  other  action  as  he  may  deem  necessary. 

(b)  Whoever  violates  this  section  shall  be  fined  not  more  than  $1,000  or 
imprisoned  not  more  than  one  year,  or  both. 
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by  making  it  an  offense,  also  punishable  by  one  year's  imprisonment,  to  "re- 
produce, publish,  sell  or  give  away"  any  "photograph,  sketch,  picture,  drawing, 
map,  or  graphical  representation"  of  any  vital  military  or  naval  installation, 
as  defined  by  the  President  under  section  795,  unless  the  picture  has  been 
marked  as  censored  by  appropriate  military  authority/'89  No  ulterior  intent 
is  required  by  either  statute.  Although  sections  795  and  797  appear  to  be 
narrow  provisions,  since  their  enactment  in  1938,  Presidents  have  consistently 
defined  the  key  language,  "installations  and  equipment,"  very  broadly.390  The 
current  Executive  Order  defines  "vital  military  and  naval  installations  or 
equipment  requiring  protection  against  the  general  dissemination  of  informa- 
uon  relative  thereto"  as  comprehending,  in  addition  to  expected  places  and 
hardware, 

fa]  11  official  military,  naval,  or  airforce  books,  pamphlets,  documents, 
reports,  maps,  charts,  plans,  designs,  models,  drawings,  photographs, 
contracts,  or  specifications  which  are  now  marked  under  the  authority 
or  at  the  direction  of  the  President,  the  Secretary  of  Defense,  the 
Secretary  of  the  Army,  the  Secretary  of  the  Navy,  or  the  Secretary 
of  the  Airforce  as  "top  secret",  "secret",  "confidential"  or  "restricted" 
and  all  such  articles  or  equipment  which  may  hereafter  be  so  marked 
with  the  approval  or  at  the  direction  of  the  President.391 

This  broad  definition  of  equipment  has  never  been  subject  to  judicial  scrutiny, 
and  there  are  no  reported  prosecutions  under  these  interlocking  statutes  and 
the  implementing  Executive  Order.  If  the  Order  is  valid,  section  797  would 
appear  to  bar  any  publication  of  a  classified  military  document,  as  opposed  to 
information  contained  therein,  assuming  that  copies  constitute  a  "photograph, 
sketch,  picture,  drawing,  map,  or  graphical  representation"  of  the  original. 
Would  a  Xerox  copy  qualify  ?  We  believe  the  provisions  dealing  with  manner 
of  copying  should  be  construed  broadly.  The  limits  on  the  statute's  scope 
should  be  found  in  objects  that  are  subject  to  restraint,  not  artificial  constric- 
tion of  the  manner  of  copying. 

The  Justice  Department  chose  not  to  rely  on  section  797  in  the  Pentagon 
Papers  case,  despite  the  New  York  Times'  challenge  that  there  was  no  statute 

389.  18  U.S.C.  §  797  (1970).  Section  797  provides: 

On  and  after  thirty  days  from  the  date  upon  which  the  President  defines  any 
vital  military  or  naval  installation  or  equipment  as  being  within  the  category 
contemplated  under  section  795  of  this  title,  whoever  reproduces,  publishes,  sells, 
or  gives  away  any  photograph,  sketch,  picture,  drawing,  map,  or  graphical 
representation  of  the  vital  military  or  naval  installations  or  equipment  so  defined, 
without  first  obtaining  permission  of  the  commanding  officer  of  the  military  or 
naval  post,  camp,  or  station  concerned,  or  higher  authority,  unless  such  photo- 
graph, sketch,  picture,  drawing,  map,  or  graphical  representation  has  clearly 
indicated  thereon  that  it  has  been  censored  by  the  proper  military  or  naval 
authority,  shall  be  fined  not  more  than  $1,000  or  imprisoned  not  more  than  one 
year,  or  both. 

Section  796,  unimportant  for  our  purposes,  prohibits  the  use  of  an  aircraft  as  an  aid  in 

violating  section  795.  18  U.S.C.  §  796  (1970). 

390.  Exec.  Order  No.  8381,  5  Fed.  Reg.  1147  (1940). 

391.  Exec.  Order  No.  10104,  15  Fed.  Reg.  597  ( 1950). 
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on  the  books  barring  publication  of  the  documents.  Whether  that  decision  re- 
flected doubt  that  the  Papers  were  "official  military"  documents  or  that  the 
Executive  Order  would  survive  judicial  scrutiny,  or  simply  resulted  from 
oversight  in  the  press  of  that  litigation,  we  cannot  know. 

Judging  whether  the  statutory  phrase  "vital  military  installations  or 
equipment"  may  be  defined  to  include  documents  presents  the  problem,  famil- 
iar under  the  espionage  statutes,  of  drawing  inferences  from  skimpy  legislative 
materials.  A  letter  from  the  War  and  Navy  Departments  to  the  Senate  Com- 
mittee on  Military  Affairs  proclaimed  that  the  purpose  of  the  proposal  that 
became  sections  795  and  797  was  to: 

permit  more  effective  control  of  the  activities  of  free-lance  motion- 
picture  and  still-picture  operators  in  vital  military  and  naval  instal- 
lations, where  the  intent  of  the  photographer  is  not  necessarily  so 
flagrant  as  that  contemplated  under  [section  793]. 392 

The  House  committee  report  accompanying  the  same  proposal,  however,  spoke 
in  broader  terms: 

The  Committee  is  of  the  opinion  that  this  measure  is  necessary  to 
prevent  important  facts  regarding  our  national-defense  installations 
from  falling  into  the  possession  of  persons  who,  through  ignorance 
of  their  significance,  or  hostile  intent,  would  permit  them  to  be  used 
to  the  detriment  of  the  United  States.393 

In  both  reports,  however,  the  focus  is  on  installations  rather  than  on  informa- 
tion not  connected  directly  to  secret  places  and  hardware. 

The  fact  that  sections  795  and  797  occasioned  very  little  debate  and  no 
references  to  the  wisdom  of  controls  on  publication  suggests  that  Congress 
did  not  understand  that  those  bills  would  operate  to  bar  publication  of  all 
classified  military  documents.394  Indeed,  the  establishment,  without  discussion, 
of  precisely  the  sort  of  prior  review  system  that  so  worried  Congress  in  1917 
seems  inexplicable  except  on  the  assumption  that  the  only  matters  governed 
by  the  bill  were  photographs,  not  then  clearly  a  matter  of  first  amendment 
concern.393  Moreover,  since  the  enactment  of  sections  795  and  797,  proposals 
to  broaden  government  control  of  information  have  been  advanced,  and  sec- 
tions 795  and  797  have  never  been  asserted  to  take  care  of  the  matter.396 

392.  The  letter  is  set  out  in  S.  Rep.  No.  108,  75th  Cong.,  2d  Sess.  2  (1938). 

393.  H.R.  Rep.  No.  1650,  75th  Cong..  2d  Sess.  1  (1938). 

394.  The  cursory  House  debates  are  found  at  83  Cong.  Rec.  70-72;  the  Senate  passed 
the  statute  without  debate.  81  Cong.  Rec  1534. 

395.  Responding  io  questions  exactly  on  this  issue,  Rep.  Edmiston  stated  that  the 
i  then)  present  law  prohibited  sketches  of  our  coastal  defenses,  but  without  a  penalty,  the 
only  sanction  being  the  admonition  of  a  soldier:  "Mister,  move  on."  The  purpose  of  S.  1485 
was  to  provide  penalties  for  the  taking  of  pictures  of  our  national  defenses,  both  in  this 
country  and  in  our  possessions.  There  was  no  hint  of  any  First  Amendment  concerns. 
83  Cong   Rec.  71-72. 

396.  On  this  point,  it  is  interesting  to  note  that  in  describing  the  authority  for  the 
government  document  classification  program  the  Report  of  the  U.S.  Commission  on 
Ciovernment  Security   (1957)   noted  that   Exec.  Order   No.   10104  "covers  information 
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Indeed,  Congress  was  willing  to  enact  the  cryptography  bill  only  after  it  was 
amended  to  remove  criminal  sanctions  for  publishing  government  documents 
that  had  been  transmitted  in  code.397  Thus,  the  language  of  sections  795  and 
797,  and  their  legislative  history,  cast  strong  doubt  on  the  validity  of  the 
Executive  Order. 

On  the  other  hand,  arguments  in  favor  of  a  broad  construction  of  equip- 
ment can  be  made.  First,  the  applicable  executive  definition  was  given  early 
and  has  survived  subsequent  congressional  tinkering  with  the  law.  These  are 
factors  that  traditionally  argue  for  upholding  a  regulation,398  although  here 
they  are  perhaps  of  less  weight  in  light  of  the  traditional  tension  between 
Congress  and  the  Executive  over  government  information  policy  and  the  lack 
of  publicized  litigation  over  the  scope  of  the  Act.  Second,  a  classified  document 
describing  how  to  repair  a  complex  radar  unit  can  easily  be  considered  part 
of  a  soldier's  "equipment,"  and  if  that  is  granted,  why  draw  the  line  to  ex- 
clude classified  instructions  or  reports  on  the  best  manner  of  carrying  out 
aerial  bombing  or  counterinsurgency  campaigns  ?  Third,  publication  of  a  docu- 
ment, as  opposed  to  merely  the  information  contained  therein,  may  compromise 
certain  types  of  codes  and  allow  a  good  team  of  cryptographers  to  unravel  all 
other  messages  sent  during  a  given  period,  although  that  consideration  may 
well  be  thought  foreclosed  by  Congress'  express  refusal  to  extend  section  798 
to  cover  such  publication. 

The  preceding  arguments,  however,  go  primarily  to  the  question  whether  the 
broad  Executive  Order  makes  sense,  and  not  to  whether  Congress  has  in  fact 
enacted  a  statute  which  authorizes  it.  On  balance,  we  are  unable  to  find  in  the 
legislative  record  any  evidence  that  Congress  so  intended.  On  the  assumption 
that  Congress  intended  sections  795  and  797  to  apply  narrowly  to  graphical 
representations  of  military  installations  and  equipment  in  the  usual  sense,  pas- 
sage of  these  sections  in  1938  adds  further  force  to  the  conclusion  that  Congress 
did  not  understand  the  Espionage  Act  of  1917  to  prohibit  publication  of  de- 
fense information.  Photographs  of  "vital"  military  installations  surely  con- 
stitute information  respecting  the  national  defense.  Indeed,  the  perceived  need 
for  sections  795  and  797  supports  a  narrow  reading  of  section  1(d)  and  the 
interpretation  of  the  culpability  requirements  of  the  other  provisions  that  we 
have  adopted. 

In  1942,  Congress  passed  50  U.S.C.  App.  §  781,  a  second  prohibition  on 
photographing  military  property,  because  of  perceived  gaps  in  the  general 

classified  by  the  agencies  of  the  military  establishments"  at  159.  In  contrast,  the  report's 
discussion  of  criminal  sanctions  assumes  795's  limitation  to  photographing  and  sketching. 
Id.  at  618. 

397.  See  text  accompanying  note  384  supra. 

398.  See,  e.g.,  Norwegian  Nitrogen  Products  Co.  v.  United  States,  288  U.S.  294,  315 
(1933)  ;  Zemel  v.  Rusk,  381  U.S.  1  (1965),  Cammarano  v.  United  States,  358  U.S.  498 
(1959). 
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espionage  statutes  and  in  sections  795  and  797.399  Applicable  during  the  time 
of  national  emergency  we  have  enjoyed  since  1950,400  section  781  prohibits 
knowingly  photographing  or  sketching  any  military  property  or  place  whatso- 
ever, unless  authorization  has  been  received.  Although  the  statute  does  not 
prohibit  disclosure  of  any  sort,  the  legislative  history  indicates  that  the  provi- 
sion was  enacted  to  prohibit  the  taking  of  photographs  which  were  later  pub- 
lished.401 The  espionage  statutes  were  considered  inadequate  because  they 
required  "the  actual  proof  of  intent  to  injure  the  United  States"  and  photog- 
raphers seeking  publication  have  no  such  intent.402  Sections  795  and  797  were 
seen  as  inadequate  because  they  did  not  authorize  the  President  to  define  "an 
entire  military  or  naval  reservation  as  requiring  protection  against  the  general 
dissemination  of  information  relative  thereto." 

D.    50  U.S.C.  §  783(b) 

Brief  mention  should  be  made  of  the  prohibition  on  disclosure  by  Govern- 
ment employees  of  classified  information  to  foreign  agents  and  members  of 
Communist  organizations.  This  provision  was  passed  as  section  4(b)  of  the 

399.  50  U.S.C.  APP.  §  781  (1964)  provides: 

Whoever,  except  in  performance  of  duty  or  employment  in  connection  with  the 
national  defense,  shall  knowingly  and  willfully  make  any  sketch,  photograph, 
photographic  negative,  blueprint,  plan,  map,  model,  copy,  or  other  representation 
of  any  navy  yard,  naval  station,  or  of  any  military  post,  fort,  camp,  station, 
arsenal,  air-field,  or  other  military  or  naval  reservation,  or  place  used  for 
national-defense  purposes  by  the  Departments  of  the  Army  or  the  Navy,  or  of 
any  vessel,  aircraft,  installation,  equipment,  or  other  property  whatsoever,  located 
within  any  such  post,  fort,  camp,  arsenal,  airfield,  yard,  station,  reservation  or 
place,  or  in  the  waters  adjacent  thereto,  or  in  any  defensive  sea  area  established 
in  accordance  with  law ;  or  whoever,  except  in  performance  of  duty  or  employ- 
ment in  connection  with  the  national  defense,  shall  knowingly  and  willfully  make 
any  sketch,  photograph,  photographic  negative,  blueprint,  plan,  map,  model, 
copy,  or  other  representation  of  any  vessel,  aircraft,  installation,  equipment,  or 
other  property  relating  to  the  national  defense  being  manufactured  or  under 
construction  or  repair  for  or  awaiting  delivery  to  the  Departments  of  the  Army 
or  the  Navy  or  the  government  of  any  country  whose  defense  the  President 
deems  vital  to  the  defense  of  the  United  States  under  any  contract  or  agreement 
with  the  United  States  or  such  country  or  otherwise  on  behalf  of  the  United 
States  or  such  country,  located  at  the  factory,  plant,  yard,  storehouse,  or  other 
place  of  business  of  any  contractor,  subcontractor,  or  other  person,  or  in  the 
waters  adjacent  to  any  such  place,  shall  be  punished  as  provided  herein. 

400.  50  U.S.C.  App.  §  785  (1969). 

401.  H.R.  Rep.  No.  2189,  77th  Cong.,  2d  Sess.  1   (1942). 

402.  Id.  The   Senate   Report  on   the  bill  quotes   a   letter   from    Secretary   of   War 
Stimson  which  stated  that  the  Espionage  Act  of  1917: 

prohibits  the  making  of  photographs,  sketches,  etc.,  of  military  and  naval  prop- 
erty where  there  exists  intent  to  use  the  information  obtained  to  the  injury  of 
the  United  States  or  to  the  advantage  of  a  foreign  nation.  Frequently,  however, 
photographs  of  military  and  naval  property  are  made  by  persons  who  have  no 
intention  of  injuring  the  United  States  or  of  aiding  a  foreign  nation,  yet  such 
photographs  if  published  or  if  they  otherwise  become  available  to  the  public 
generally  may  result  in  prejudice  to  the  national  defense.  The  proposed  bill 
differs  from  the  Espionage  Act  in  that  proof  of  intent  to  injure  the  United 
States  or  to  aid  a  foreign  nation  will  not  be  necessary  to  support  a  conviction. 
S.  Rep..  No.  606,  77th  Cong.,  1st  Sess.  2  (1941). 
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Internal  Security  Act  of  1950,  which  also  brought  subsections  793(d)  and  (e) 
into  their  present  form.403  As  codified  in  50  U.S.C.  783(b),  it  provides: 

It  shall  be  unlawful  for  any  officer  or  employee  of  the  United 
States  or  of  any  department  or  agency  thereof,  or  of  any  corporation 
the  stock  of  which  is  owned  in  whole  or  in  major  part  by  the  United 
States  or  any  department  or  agency  thereof,  to  communicate  in  any 
manner  or  by  any  means,  to  any  other  person  whom  such  officer  or 
employee  knows  or  has  reason  to  believe  to  be  an  agent  or  representa- 
tive of  any  foreign  government  or  an  officer  or  member  of  any  Com- 
munist organization  as  defined  in  paragraph  (5)  of  section  782  of 
this  title,  any  information  of  a  kind  which  shall  have  been  classified  by 
the  President  (or  by  the  head  of  any  such  department,  agency,  or 
corporation  with  the  approval  of  the  President)  as  affecting  the  secu- 
rity of  the  United  States,  knowing  or  having  reason  to  know  that 
such  information  has  been  so  classified,  unless  such  officer  or  em- 
ployee shall  have  been  specifically  authorized  by  the  President,  or  by 
the  head  of  the  department,  agency,  or  corporation  by  which  this 
officer  or  employee  is  employed,  to  make  such  disclosure  of  such  in- 
formation. 

Subsection  783(b)  is  an  important  strand  in  the  web  of  statutes  governing 
revelation  of  defense  secrets,  although  it  has  little  bearing  on  proper  construc- 
tion of  the  espionage  statutes.  In  the  important  Scarbcck  case,  the  provision 
was  construed  to  cover  employee  communications  of  classified  material  whether 
or  not  classification  was  proper  in  substance,  so  long  as  the  manner  of  classifi- 
cation follows  the  procedural  guidelines  established  by  applicable  Executive 
Orders.404  It  is  clear  from  both  the  legislative  history  and  this  authoritative 
judicial  construction  that  the  sweep  of  the  information  subject  to  the  statutory 
prohibition  was  thought  justified  by  its  narrow  applicability  with  respect  to 
actors  and  recipients.405  No  particular  reading  of  the  espionage  statutes  is  im- 
plicit in  the  passage  of  783(b),  however,  because  783(b)  covers  any  classified 
information  while  the  espionage  statutes  cover  only  material  which  a  jury  finds 
"related  to  the  national  defense."  But  it  is  notable  that  even  with  respect  to  a 
provision  aimed  solely  at  Government  employees.  Congress  in  783(b)  only 
prohibited  communication  to  a  very  narrow  category  of  recipients.  The  legisla- 
tive history  nowhere  suggests  that  such  communication  would  be  deemed  to 
have  taken  place  through  disclosure  of  classified  information  to  the  press,  fol- 
lowed by  widespread  publication. 

E.     The  ^'Restricted  Data"  Statutes:  42  U.S.C.  §§  2271-81 

The  interesting  provisions  which  protect  "restricted  data"406  concerning 
atomic  weapons  or  energy  from  communication  or  disclosure  to  unauthorized 

403.  64  Stat  991  (1950). 

404!  Scarbeck  v.  United' States,  317  F.2d  546,  558  (D.C.  Cir.),  cert,  denied,  374  U.S. 
856  (1963). 

405.  Id.  at  559;  Judge  Washington's  opinion  for  the  D.C.  Circuit  contains  an  ad- 
mirable treatment  of  the  legislative  history  of  783(b),  and  we  see  no  need  to  duplicate 
his  efforts  here. 

406.  "Restricted  data"  is  denned  in  42  U.S.C.  2014 (y)  as: 
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persons  are  of  little  assistance  in  construing  the  general  espionage  statutes, 
although  they  are  of  intrinsic  significance  in  assessing  controls  on  publication 
of  defense  information.  Section  2274  sets  out  two  differently  graded  offenses, 
the  more  severe  being  communication  or  disclosure  of  "restricted  data"  to 
anyone  "with  intent  to  secure  an  advantage  to  any  foreign  nation,"  and  the 
second  covering  the  same  communication  "with  reason  to  believe  such  data 
will  be  utilized  to  injure  the  United  States  or  to  secure  an  advantage  to  any 
foreign  nation."407  The  split  of  the  culpability  standards  in  these  two  subsec- 
tions, and  the  different  grading — in  contrast  to  the  culpability  standards  of 
the  espionage  statutes — indicate  that  recklessness,  and  perhaps  negligence,  with 
respect  to  injury  or  advantage  is  sufficient  to  violate  these  provisions.  No 
purpose  to  injure  or  advantage  presumably  need  be  shown  to  establish  a 
violation  of  the  lesser  offense.  Section  2277  makes  criminal  knowing  disclosure 
of  restricted  data  to  any  person  not  authorized  by  the  Atomic  Energy  Com- 
mission, but  applies  only  to  present  and  former  Government  employees  or 
contractors.408  Other  sections  make  criminal  receipt  of  restricted  data  with 
intent  to  injure  the  United  States  or  to  secure  an  advantage  to  any  foreign 
nation,409  and  tampering  with  restricted  data  with  like  intent.410 

One  provision  of  possible  relevance  to  the  injunction  proceeding  against 
the  New  York  Times  is  section  2280,411  which  authorizes  injunctions  against 
threatened  violations  of  any  of  the  criminal  provisions  governing  restricted 
data.  Presumably,  section  2280  authorizes  an  injunction  against  a  present  or 
former  Government  employee  planning  on  publishing  himself,  or  revealing  to 
a  newspaper,  restricted  data.  Such  disclosure  would  violate  section  2277.  It  is 
not  clear,  however,  whether  a  newspaper  could  be  enjoined  from  publication. 
Newspapers  are  not  subject  to  section  2277,  unless  they  are  in  conspiracy  with 
the  disclosing  employee,  and  therefore  are  not  subject  to  injunction  by  virtue 
of  that  substantive  offense.  Moreover,  nothing  in  the  legislative  history  bears 
on  the  question  whether  publication  should  be  considered  a  communication 
"to  any  .  .  .  person  .  .  .  with  reason  to  believe  such  data  will  be  utilized  to 
injure  the  United  States  etc,"  in  violation  of  subsection  2274(b).  The  argu- 
ments for  and  against  such  a  construction  generally  follow  our  consideration 
of  the  meaning  of  communication  in  793(d)  and  (e).412 

These  provisions  and  the  legislative  history  which  gave  rise  to  them 
provide  no  insights  into  the  meaning  of  the  basic  espionage  statutes.   We 

all  data  concerning  ( 1 )  design,  manufacture,  or  utilization  of  atomic  weapons ; 
(2)  the  production  of  special  nuclear  material;  or  (3)  the  use  of  special  nuclear 
material  in  the  production  of  energy,  but  shall  not  include  data  declassified  or 
removed  from  the  Restricted  Data  category  pursuant  to  section  2162  of  this  title. 

407.  42  U.S.C.  §  2274  (1970). 

408.  42  U.S.C.  §  2277  (1970). 

409.  42  U.S.C.  §2275  (1970). 

410.  42  U.S.C.  §  2276  (1970). 

411.  42  U.S.C.  §2280  (1970). 

412.  See  text  following  note  277,  supra. 
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mention  them  briefly  here  to  complete  our  overview  of  other  statutes  governing 
particular  areas  of  information  relating  to  the  national  security. 

VIII.     Conclusion:   Room  for  Improvement 

The  basic  espionage  statutes  are  totally  inadequate.  Even  in  their  treat- 
ment of  outright  spying  they  are  poorly  conceived  and  clumsily  drafted.  The 
gathering  and  obtaining  offenses  of  subsections  793(a)  and  793(b)  have  no 
underlying  purpose  that  could  not  be  served  by  more  precise  definition  of  at- 
tempts to  violate  the  transmission  offenses  of  subsection  794(a).  No  subsection 
of  the  general  provisions  of  sections  793  or  794  has  an  easily  understood  culpa- 
bility standard.  Subsections  794(a),  793(a)  and  793(b)  employ  "intent  or 
reason  to  believe  information  is  to  be  used  to  the  injury  of  the  United  States 
or  to  the  advantage  of  any  foreign  nation."  Surely,  however,  Congress  did  not 
wish  to  subject  negligent  conduct  to  the  death  penalty  by  using  the  words 
"reason  to  believe" ;  nor  is  it  clear  what  is  meant  by  "is  to  be  used"  or  "ad- 
vantage" and  "injury." 

Subsection  793(c)  is  another  puzzle.  The  culpability  required  turns  on 
the  meaning  of  the  phrase  "for  the  purpose  aforesaid."  The  two  sections  im- 
mediately preceding  it,  subsections  793(a)  and  (b),  state  that  conduct  done 
"for  the  purpose  of"  obtaining  information  respecting  the  national  defense, 
and  with  intent  or  reason  to  believe,  is  criminal.  In  light  of  the  prior  use  of 
"purpose"  and  "intent"  as  separate  requirements,  the  common-sense  reading 
of  subsection  793(c)  is  that  "for  the  purpose  aforesaid"  means  only  "for  the 
purpose  of  obtaining  national  defense  information"  and  not  "intent  and  reason 
to  believe."  Yet  all  the  evidence  we  have  found  indicates  agreement  by  both 
Congress  and  the  Executive  Branch  that  subsection  793(c)  requires  the  same 
culpability  as  subsections  793(a)  and  (b). 

Then,  there  are  the  mysteries  of  the  term  "willfully"  in  subsections  793 
(d)  and  (e)  and  the  added  twist  that  a  special  "reason  to  believe"  culpability  re- 
quirement that  allegedly  protects  in  special  fashion  those  who  disclose  "in- 
formation," but  not  documents,  is  itself  a  problematic  distinction.  The  phrase 
adds  content  to  the  law,  however,  only  if  the  rest  of  the  statute  is  read  so 
broadly  as  to  be  clearly  unconstitutional.  Finally,  there  is  794(b)  's  intent 
standard,  which  can  be  given  a  clear  interpretation — intent  means  conscious 
purpose — only  by  making  the  statute  paradoxical.  Why  did  Congress  choose 
to  subject  publications  to  controls  pursuant  to  a  standard  that  so  rarely  will 
be  met  ?  Why  should  actions  taken  by  publications  with  the  purpose  of  further- 
ing foreign  interests  by  disclosing  national  defense  secrets  not"  be  criminal  ex- 
cept in  time  of  war?  In  light  of  this  confusion  about  the  culpability  standards, 
it  is  somewhat  ironic  to  recall  the  confident  assertions  in  Gorin  that  the  vague 
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parameters  of  "national  defense  information"  may  be  ignored  because  scienter 
is  required. 

The  difficulty  in  finding  the  proper  application  of  the  laws  to  clandestine 
espionage  is  minor  compared  to  the  incredible  confusion  surrounding  the  issue 
of  criminal  responsibility  for  collection,  retention,  and  public  disclosure  of  de- 
fense secrets.  In  essence,  a  choice  must  be  made  between  giving  effect  either  to 
broad  statutory  language  designed  in  the  Executive  Branch  or  to  the  consid- 
erable evidence  spread  over  a  half-century  that  Congress  wanted  much  more 
limited  prohibitions.  The  choice  is  particularly  difficult  since  the  evidence  of 
congressional  intent  is  not  absolutely  clear.  Issues  were  not  precisely  under- 
stood by  lawmakers  who  were  often  unenlightened  and  at  cross-purposes  with 
one  another  over  the  meaning  of  basic  terms.  Nevertheless,  on  the  issue  of  the 
criminality  of  public  debate,  one  proposition  is,  in  our  view,  unquestionable: 
neither  the  Congresses  that  wrote  the  laws  nor  the  Executives  who  enforced 
them  have  behaved  in  a  manner  consistent  with  the  belief  that  the  general  es- 
pionage statutes  forbid  acts  of  publication  or  conduct  leading  up  to  them,  in 
the  absence  of  additional  and  rarely  present  bad  motives. 

Regardless  of  the  proper  construction  of  the  current  statutes,  it  is  time 
for  clarification  by  legislation  that  treats  the  problem  anew.  The  ambiguity  of 
the  current  law  is  tolerable  only  because  the  limits  of  the  right  to  disclose 
and  publish  have  been  so  rarely  tested.  This  pressing  to  the  limits  is,  in  a  sense, 
the  deeper  significance  of  the  publication  of  the  Pentagon  Papers.  It  symbolizes 
the  passing  of  an  era  in  which  newsmen  could  be  counted  upon  to  work  within 
reasonably  well  understood  boundaries  in  disclosing  information  that  politicians 
deemed  sensitive.  As  remarkable  as  the  constant  flow  of  leaked  information  from 
the  Executive  Branch  since  the  classification  programs  were  implemented413  is 
the  general  discretion  with  which  secret  information  has  been  used414  (attesting 
to  the  naturally  symbiotic  relationship  between  politicians  and  the  press).  The 
New  York  Times,  by  publishing  the  Papers,  did  not  merely  reveal  a  policy  de- 
bate within  the  Executive  Branch ;  it  demonstrated  that  much  of  the  press  was 
no  longer  willing  to  be  merely  an  occasionally  critical  associate  devoted  to 
common  aims,  but  intended  to  become  an  adversary  threatening  to  discredit 
not  only  political  dogma  but  also  the  motives  of  the  nation's  leaders.  And  if  the 
Times  should  be  discreet,  some  underground  newspaper  stands  ready  to  pub- 
lish anything  that  the  Times  deems  too  sensitive  to  reveal.415 

413.  Sec  The  New  York  Times  Company  v.  United  States:  A  Documentary 
History  397  (Comp.  by  J.  Goodale,  1971)  (affidavit  of  Max  Frankel)  (1971). 

414.  The  most  famous  recent  case  is  the  New  York  Times'  decision  not  to  report 
the  upcoming  Bay  of  Pigs  venture.  S.  Ungar.  The  Papers  and  the  Papers  101-02 
(1972).  More  significant  perhaps,  the  United  States  fought  World  War  II  without  any 
official  censorship  of  the  press. 

415.  Thus,  Ramparts  printed  claims  that  the  United  States  has  had  remarkable 
success  in  breaking  the  codes  of  the  U.S.S.R.,  a  matter  of  great  importance  if  true.  See 
U.S.  Electronic  Espionage:  A  Memoir,  Ramparts,  August,  1972,  at  35. 
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This  changing  role  of  the  press  is  a  necessary  counterweight  io  the 
increasing  concentration  of  the  power  of  government  in  Hie  hands  ot  the 
Executive  Branch.  There  are,  however,  aspects  to  the  development  that  are 
troublesome  in  the  context  of  national  defense  secrets.  We  reject  the  Utopian 
notion  that  there  are  no  defense  secrets  worth  keeping  and  that  every  aspect 
of  national  security  should  be  disclosed  to  facilitate  adequate  public  comprehen- 
sion of  the  policy  choices  to  be  made.  Yet  technology  makes  document  copy- 
ing ever  more  simple.  As  the  lower  levels  of  the  executive  bureaucracy,  shut 
off  from  real  participation  in  decision-making,  are  racked  by  the  same  conflicts 
about  the  ends  and  means  of  foreign  policy  that  characterize  the  wider  com- 
munity, criminal  sanctions  assume  greater  significance  in  the  protection  of  the 
Government's  legitimate  secrecy  interests.  Paradoxically,  the  likely  conse- 
quence of  the  law's  failure  to  give  weight  to  security  considerations  would  be  to 
augment  the  strong  tendency  to  centralize  power  into  fewer  hands,  because 
only  a  small  group  can  be  trusted  to  be  discreet. 

If  regulation  of  publication  is  necessary,  it  is  far  better  for  Congress  to 
do  the  job  than  to  permit  the  Executive  Branch  to  enforce  secrecy  by  seeking 
injunctive  relief  premised  upon  employee  breach  of  adhesion  contracts.  In  the 
recent  Marchetti  case,416  a  former  C.I. A.  agent  was  enjoined  from  publishing, 
without  prior  agency  approval,  accounts  of  his  experience  as  an  intelligence 
agent.417  He  had  signed  an  agreement  as  a  condition  of  employment  saying 
that  he  would  never  reveal  "information  related  to  the  national  defense.'418 
Although  the  policy  of  requiring  government  officials,  past  and  present,  to 
remain  silent  may  be  wise,  it  is  not  a  question  that  ought  to  be  relegated  to 
judicial  enforcement  of  executive  contracts,  thereby  excluding  from  policy 
formation  the  one  branch   most  entitled  to  decide.   Only   the  fact  that   the 

416.  United  States  v.  Marchetti,  466  F.2d  1309  (4th  Cir.),  cert,  denied,  93  S.  Ct. 
553  (1972). 

417.  The  Court  held  that  the  C.I.A.  might  disapprove  publication  only  of  matters 
that  were  both  classified  and  had  not  been  publicly  disclosed.  But  "rumor  and  speculation 
are  not  the  equivalent  of  prior  disclosure.  .  .  ."  466  F.2d  at  1318.  Opportunity  for  judicial 
review  of  the  propriety  of  classification  was  denied.  Id. 

418.  466  F.2d  at  1312.  The  agreement  stated,  in  part: 

1.  I,  Victor  L.  Marchetti.  understand  that  by  virtue  of  my  duties  in  the  Central 
Intelligence  Agency,  I  may  be  or  have  been  Lhe  recipient  of  information  and 
intelligence  which  concerns  the  present  and  future  security  of  the  United  States. 
This  information  and  intelligence,  together  with  the  methods  of  collecting  and 
handling  it,  are  classified  according  to  security  standards  set  by  the  United 
States  Government.  I  have  read  and  understand  the  provisions  of  the  espionage 
laws.  Act  of  June  25,  1948,  as  amended,  concerning  the  disclosure  of  information 
relating  to  the  National  Defense  and  I  am  familiar  with  the  penalties  provided 
for  violation  thereof. 

2.  I  acknowledge,  that  I  do  not  now,  nor  shall  I  ever  possess  any  right,  interest, 
title  or  claim,  in  or  to  any  of  the  information  or  intelligence  or  any  method  of 
collecting  or  handling  it,  which  has  come  or  shall  come  to  my  attention  by  virtue 
of  my  connection  with  the  Central  Intelligence  Agency,  but  shall  always  recog- 
nize the  property  right  of  the  United  States  of  America,  in  and  to  such  matters. 
The  agreement  does  not  reflect  current  law  on  either  our,  or  apparently  the  C.I.A.'s 

reading  of  it.  Sec  Memorandum  of  the  Central  Intelligence  Agency  entitled  "The 
Espionage  Laws"  by  M.  G.  Miskovsky,  Assistant  General  Counsel.  1961.  (Copy  on  file 
at  Columbia  Law  Library). 
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Government  will  so  rarely  have  advance  notice  of  intent  to  publish  keeps  the 
Marchctti  precedent  tor  injunctive  relief  from  becoming  a  dangerous  alterna- 
tive to  the  necessity  of  legislative  clarification. 

The  opportunity  for  careful  reevaluation  of  the  espionage  problem  is  at 
hand,  since  Congress  is  now  considering  the  recodification  and  reformulation 
of  the  federal  criminal  law.  Few  undertakings  deserve  greater  support.  The 
present  federal  criminal  law  suffers  generally  from  the  confusion  and  defects 
that  inevitably  occur  when  major  problems  in  the  law  of  crimes  requiring  con- 
ceptual clarity  and  overall  design  are  left  to  the  ad  hoc  responses  of  successive 
Congresses.419  But  revision  is  a  task  of  awesome  complexity,  particularly  as 
to  matters  like  espionage  where  the  underlying  problems  have  not  been  ex- 
plored in  the  course  of  recent  efforts  to  revise  state  criminal  codes.  Unfortu- 
nately, the  espionage  proposals  currently  before  Congress  as  part  of  S.  I420 
and  S.  1400,421  the  Nixon  Administration's  latest  proposal,  are  inadequate  to 
reconcile  the  conflicting  interests  at  stake.  Insofar  as  there  have  been  five  dif- 
ferent espionage  proposals422  in  the  last  two  years,  and  there  are  surely  more 
to  come,  general  discussion  of  the  approach  of  the  two  most  recent  revision 
proposals  seems  more  appropriate  than  detailed  analysis. 

The  basic  problem  with  S.  1  is  that  too  much  of  the  sloppy  drafting  of  the 
old  law  is  perpetuated  and  the  new  formulations  do  not  resolve  the  problems 
that  perplexed  former  Congresses.  S.  1  treats  the  matters  now  covered  by 
sections  793-98  with  the  following  provisions: 

§  2-5B7.  Espionage 

(a)  Offense. — A  person  is  guilty  of  espionage  if: 

(1)  with  knowledge  that  the  information  is  to  be  used  to 
the  injury  of  the  United  States  or  to  the  advantage  of  a  foreign 
power,  he  gathers,  obtains,  or  reveals  national  defense  informa- 
tion for  or  to  a  foreign  power  or  an  agent  of  such  power  ;  or 

(2)  with  intent  that  it  be  communicated  to  the  enemy  and 
in  time  of  war,  he  elicits,  collects,  records,  publishes,  or  other- 
wise communicates  national  defense  information. 

(b)  Attempt. — Without  otherwise  limiting  the  applicability  of 
section  1-2A4  (criminal  attempt),  any  of  the  following  is  sufficient 
to  constitute  a  substantial  step  under  such  section  toward  commis- 
sion of  espionage  under  subsection  (a)(1):  obtaining,  collecting,  or 

419.  Cf.  Wechsler,  The  Challenge  of  a  Model  Penal  Code,  65  Harv.  L.  Rev.  1097 
(1952). 

420.  S.  1,  93d  Cong.,  1st  Sess.  §§  2-5A1,  2-5B7-8  (1973).  The  bill,  reputedly  the 
lengthiest  ever  introduced,  is  derived,  with  substantial  changes,  from  the  Final  Report  of 
the  National  Commission  on  Reform  of  Federal  Criminal  Laws,  Proposed  New 
Federal  Criminal  Code  (1971). 

421.  S.  1400,  93d  Cong.,  1st  Sess.  §§  1121-26  (1973). 

422.  In  addition  to  the  current  S.  1  and  S.  1400,  see  §§  2-5B7-8  in  the  Committee 
Print  leading  to  S.  1,  the  Final  Report  of  the  National  Commission  on  Reform 
of  Federal  Criminal  Laws,  Proposed  New  Federal  Criminal  Code,  §§  1112-1116 
(1971)  and  the  Commission's  Study  Draft  of  a  New  Federal  Criminal  Code  §§  1113-6 
(1970). 
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eliciting  national  defense  information,  or  entering  a  restricted  area  to 
obtain  such  information. 

(c)  Grading. — The  offense  is  a  Class  A  felony  if  committed  in 
time  of  war  or  if  the  information  directly  concerns  military  missiles, 
space  vessels,  satellites,  nuclear  weaponry,  early  warning  systems  or 
other  means  of  defense  or  retaliation  against  attack  by  a  foreign 
power,  war  plans,  or  defense  strategy.  Otherwise  it  is  a  Class  B 
felony. 

§  2-5B8.  Misuse  of  National  Defense  Information 

(a)  Offense. — A  person  is  guilty  of  an  offense  if  in  a  manner 
harmful  to  the  safety  of  the  United  States  he: 

(1)  knowingly  reveals  national  defense  information  to  a 
person  who  is  not  authorized  to  receive  it ; 

(2)  is  a  public  servant  and  with  criminal  negligence  vio- 
lates a  known  duty  as  to  custody,  care,  or  disposition  of  national 
defense  information,  or  as  to  reporting  an  unauthorized  removal, 
delivery,  loss,  destruction,  or  compromise  of  such  information ; 

(3)  knowingly  having  unauthorized  possession  of  a  docu- 
ment or  thing  containing  national  defense  information,  fails  to 
deliver  it  on  demand  to  a  Federal  public  servant  entitled  to  re- 
ceive it ; 

(4)  knowingly  communicates,  uses,  or  otherwise  makes 
available  to  an  unauthorized  person  communications  informa- 
tion; 

(5)  knowingly  uses  communications  information  ;  or 

(6)  knowingly  communicates  national  defense  information 
to  an  agent  or  representative  of  a  foreign  power  or  to  an  officer 
or  member  of  an  organization  which  is,  in  fact,  defined  in  section 
782(5),  title  50,  United  States  Code. 

(b)  Grading. — The  offense  is  a  Class  C  felony  if  it  is  committed 
in  time  of  war.  Otherwise  it  is  a  Class  D  felony. 

The  key  term  "national  defense  information"  is  explicitly  defined: 

"[N]ational  defense  information"  means  information  regarding: 

(i)  the  military  capability  of  the  United  States  or  of  a 
nation  at  war  with  a  nation  with  which  the  United  States  is  at 
war ; 

(ii)  military  or  defense  planning  or  operations  of  the 
United  States ; 

(iii)  military  communications,  research,  or  development  of 
the  United  States ; 

(iv)  restricted  data  as  defined  in  section  2014,  title  42, 
United  States  Code ; 

(v)  communications  information ; 

(vi)  in  time  of  war,  any  other  information  which  if  re- 
vealed could  be  harmful  to  national  defense  and  which  might 
be  useful  to  the  enemy  ; 

(vii)  defense  intelligence  of  the  United  States,  including 
information  relating  to  intelligence  operations,  activities,  plans, 
estimates,  analyses,  sources,  and  methods. 

In  our  opinion,   enactment   of  this   proposal   would   do   no  more  than 
perpetuate  the  current  confused   state  of  the   law.   Consider  the  espionage 
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offenses  of  section  2-5B7,  which  for  the  most  part  restates  the  current  section 
794.  Like  subsections  794(a)  and  (b),  the  two  offenses  created  are  nearly 
identical.  Section  (a)(1)  makes  knowledge  that  national  defense  information 
"is  to  be  used"  to  the  injury  of  the  United  States  or  to  the  advantage  of  a 
foreign  nation  the  test  of  whether  a  crime  is  committed.  Does  one  who 
publishes  "reveal  .  .  .  for  or  to  a  foreign  power"  within  the  meaning  of  the 
law?  If  not,  it  is  only  because  2-5B7(a)(2)  says  "publishes"  while  (a)(1) 
does  not.  Whatever  the  proper  resolution,  it  is  a  mistake  for  recodification  to 
treat  such  an  important  issue  so  opaquely.  Similarly,  publishing  is  explicitly 
made  criminal  only  in  time  of  war  and  only  where  there  is  "intent  that  [the  in- 
formation] be  communicated  to  the  enemy."  The  proposed  code  defines  "in- 
tentionally" to  require  a  conscious  objective  to  cause  the  particular  result.423 
Consequently,  as  in  794(b),  the  purported  coverage  of  publication  is  largely 
illusory  because  very  few  newspapers  intend  to  inform  the  enemy. 

The  new  offense  of  "Misuse  of  National  Defense  Information"  in  section 
2-5B8  is  also  perplexing,  although  we  can  be  thankful  that  it  departs  from  the 
models  set  out  by  section  793,  particularly  in  its  dispatching  with  the  entitle- 
ment concept.  Is  publishing  or  conduct  incident  thereto  meant  to  be  covered? 
What  is  the  meaning  of  "in  a  manner  harmful  to  the  safety  of  the  United 
States?"  Aside  from  issues  of  vagueness,  is  this  phrase  intended  to  require 
that  the  prosecutor  prove  that  because  of  the  actor's  conduct  consequences 
harmful  to  United  States'  safety  actually  resulted,  were  likely  to  result  or 
might  conceivably  have  come  about?424  To  ignore  clear  resolution  of  these 
issues  is  to  be  satisfied  with  a  statute  whose  basic  design  defies  interpretation. 

The  Administration's  proposals  in  S.  1400  do  not  suffer  from  these 
ambiguities.  Their  problem  is  that  they  are  so  excessively  restrictive  of  public 
debate  that  their  unconstitutionality,  let  alone  their  misconceptions  of  appro- 
priate public  policy,  is,  in  our  view,  patent.  Five  offenses,  too  lengthy  to  be 
fully  set  out,  are  defined:  espionage,425  disclosing  national  defense  informa- 
tion,426 mishandling  national  defense  information,427  disclosing  classified  in- 
formation,428 and  unlawfully  obtaining  classified  information.429  The  proposed 
espionage  offense  is  drafted  with  remarkable  breadth: 

(a)  Offense. — A  person  is  guilty  of  an  offense,  if,  with  intent  that 
information  relating  to  the  national  defense  be  used,  or  with  knowl- 
edge that  it  may  be  used,  to  the  prejudice  of  the  safety  or  interest 

423.  S.  1,  93d  Cong.,  1st  Sess.  §  l-2Al(a)  (2)  (1973). 

424.  Whether  the  statute  is  intended  to  achieve  the  results  it  does  is  problematic. 
Note  for  example,  that  it  would  repeal  section  793(e)'s  retention  offense.  In  addition, 
the  treatment  of  communications  information,  earlier  defined  as  "national  defense  in- 
formation"  is  either   redundant   or   hopelessly   opaque. 

425.  S.  1400,  93d  Cong.,  1st  Sess.  §  1121  (1971). 

426.  Id.  at  §  1122. 

427.  Id.  at§  1123. 

428.  Id.  at  §  1124. 

429.  Id.  at  §  1125. 


7295 


1082  COLUMBIA  LAW  REVIEW  [Vol.  73:929 

of  the  United   States,  or  to  the  advantage  of  a  foreign  power,  he 
knowingly: 

( 1 )  communicates  such  information  to  a  foreign  power  ; 

(2)  obtains  or  collects  such  information  for  a  foreign  power 
or  with  knowledge  that  it  may  be  communicated  to  a  foreign 
power ;  or 

(3)  enters  a  restricted  area  with  intent  to  obtain  or  collect 
such  information  for  a  foreign  power  or  with  knowledge  that 
it  may  be  communicated  to  a  foreign  power. 

Insofar  as  "communicate"  means  "to  make  information  available  by  any 
means,  to  a  person  or  to  the  general  public,"430  the  statute  makes  it  an  offense 
to  collect  national  defense  information  knowing  that  it  may  be  published.431 
"National  defense  information"  is  defined  slightly  more  narrowly  than  in  S.  1, 
but  does  include : 

[Information,  regardless  of  its  origin,  relating  to: 

( 1 )   the  military  capability  of  the  United  States.  .  .  . 

*  *  *  * 

(5)   military  weaponry,  weapons  development,  or  weapons  research 

of  the  United  States.  .  .  . 

*  *  *  * 

(9)   the    conduct    of    foreign    relations    affecting    the    national    de- 
fense. .  .  .432 

Given  the  scope  of  "national  defense  information,"  the  result  would  be  to 
paralyze  newspaper  reporting  on  national  defense  affairs.  We  strongly  doubt 
that  the  nation  needs  a  far  reaching  official  military  secrets  act.  Surely  it  does 
not  need  one  that  makes  the  offense  a  capital  crime  when  committed  "during 
a  national  defense  emergency"  or  when  information  concerns  a  "major  weap- 
ons system  or  [a]  major  element  of  defense  strategy,"433  and  a  class  B  felofty 
otherwise.434 

Similarly,  the  rest  of  the  offenses,  with  the  exception  of  obtaining  classified 
information,435  are  defined  in  terms  so  broad  that  they  mark  an  abrupt 
departure  from  statutory  precedents.  Any  knowing  communication  of  defense 
information  to  an  unauthorized  person  would  be  made  a  class  C  or  D  felony, 

430.  /d.at§  1126(c). 

431.  It  is  difficult  for  us  to  believe  that  this  was  intended.  It  nonetheless  is  the 
technical  result  of  the  statute  in  that  he  who  "obtains  or  collects"  information  "with 
knowledge"  that  it  "may"  be  used  to  the  advantage  of  a  foreign  power,  and  knowing  that 
it  "may  be  communicated  to  a  foreign  power"  commits  the  highest  offense. 

432.  S.  1400,  93d  Cong.,  1st  Sess.  §  1121,  §  1126(g)    (1971). 

433.  See  §  2401(a)(1)(B).  The  death  penalty  is  mandatory  if  the  defendant  "know- 
ingly created  a  grave  risk  of  substantial  danger  to  the  national  security"  and  mitigating 
factors  not  likely  to  be  present  in  publication  are  absent. 

434.  Id.  at  §  1121(b).  Class  B  felonies  are  punishable  by  a  maximum  of  30  years 
imprisonment.  §  2301(b)  (2). 

435.  Id.  at  §  1125.  It  applies  only  to  agents  of  foreign  powers.  Classified  information  is 
defined,  §  1126(b),  as  "information,  regardless  of  its  origin,"  which  is  marked  by  statut 
or  pursuant  to  executive  order  or  implementing  rules  or  regulations  as  "information  requir- 
ing a  specific  degree  of  protection  against  unauthorized  disclosure  for  reasons  of  national 
security." 


38-472    O  -  74  -  32 
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and  unauthorized  retaining  of  defense  information  would  be  a  class  D  felony, 
both  without  regard  to  any  intention  or  knowledge  respecting  injury  to  the 
United  States.436  Disclosure  of  classified  information  by  a  present  or  former 
federal  employee,  except  to  a  "regularly  constituted"  Congressional  committee 
pursuant  to  "lawful  demand,"  would  be  a  Class  E  felony437  and  no  defense 
that  information  was  improperly  classified  would  be  permitted.438 

The  consequence  of  S.  1400's  enactment  would  be  to  prohibit  virtually 
all  public  and  private  speech  about  national  defense  secrets,  leaving  to  prosecu- 
tors and  juries  to  choose  victims  among  those  who  engage  in  reporting  and 
criticism  of  our  defense  and  foreign  policies.  Like  Senator  Cummins  in  1917, 
we  can  only  marvel  that  legislation  at  once  so  sweeping  and  so  stringent  could 
be  seriously  proposed.  We  trust  that  it  will  not  be  enacted. 

What  should  be  done?  In  our  reasonably  open  society,  Congress  and  the 
newspapers  reveal  large  amounts  of  defense  information  that  would  be  difficult 
and  exceedingly  expensive  for  interested  foreign  governments  to  collect  on  their 
own.  That  form  of  foreign  aid  to  adversaries  is,  however,  a  necessary  conse- 
quence of  the  nation's  deepest  values.439  We  do  not  accord  much  significance  to 
protests  that  as  a  general  matter  we  make  it  easy  for  others  to  assess  our 
strength440  because  our  strength  is  so  awesome.  The  more  difficult  questions 
concern  the  protection  of  secrecy  in  narrower  premises  where  specific  objec- 
tives, opportunities,  and  advantages  are  lost  if  particular  types  of  secrets  are 
publicized.441  Unfortunately,  to  distinguish  these  matters — indeed  to  know 
whether  they  can  effectively  be  distinguished — requires  more  knowledge  than 
we  have  about  intelligence  affairs  and  the  extent  to  which  truly  important 
security  interests  have  beeh  compromised  by  well-meant  disclosures.  We  have 
nonetheless  come  to  certain  conclusions  that,  while  general,  may  assist  legis- 
lators and  others  in  their  consideration  of  the  problems. 

No  legislation  can  be  adequate  unless  it  recognizes  that  at  least  three 
problems  must  be  treated  independently:  spies,  government  employees  and 
ex-employees,  and  newspapers  and  the  rest  of  us.442  Both  the  present  espionage 

436.  Id.  at  §§  1122(b),  1123(b).  Class  C  felonies  are  punishable  by  a  maximum  of  IS 
years  imprisonment  §  2301(b)(3);  class  D  felonies  are  punishable  by  a  maximum  of  7 
years  imprisonment,  §  2301(b)(4). 

437.  Id.  at  §  1124(a)  (c)  (e).  Class  E  felonies  are  punishable  by  a  maximum  of  3 
years  imprisonment  §  2301(b)(5).  How  Congress  can  "demand"  what  it  is  ignorant  of 
is  left  unexplained. 

438.  Id.  at  §  1124(d). 

439.  Cf.  United  States  v.  Robel,  389  U.S.  258,  264  (1967):  "Implicit  in  the  term 
'national  defense'  is  the  notion  of  defending  those  values  and  ideals  which  set  this 
Nation  apart." 

440.  See,  e.g.,  A.  Dulles,  The  Craft  of  Intelligence  241-247  (1963). 

441.  The  archtypical  case  is  revelation  that  a  foreign  code  has  been  broken.  Appar- 
ently, developments  in  codes  make  that  prospect  increasingly  unlikely  where  sophisticated 
equipment  may  be  used.  For  a  fascinating  discussion  of  code-breaking,  see  D.  Kahn, 
The  Codebreakers  (1967). 

442.  Additionally,  it  may  be  wise  to  differentiate  employees  from  ex-employees,  and 
public  revelations  from  private  ones. 
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statutes  and  the  proposals  of  S.  1  and  S.  1400443  are  fatally  defective  in  that 
they  ignore  the  necessity  of  separate  considerations  of  the  distinct  interests  in 
each  of  these  contexts. 

The  essence  of  classical  espionage  is  the  individual's  readiness  to  put  his 
access  to  information  of  defense  significance  at  the  disposal  of  agents  of 
foreign  political  organizations.  Granted  that  the  harm  that  results  from  his 
conduct  is  a  function  of  the  importance  of  the  information  transferred,  there 
should  be  no  hesitation,  regardless  of  the  banal  quality  of  defense  information  in- 
volved, to  punish  the  citizen  whose  priorities  are  so  ordered  or  foreigners  whose 
job  it  is  to  risk  apprehension.  We  believe,  therefore,  that  the  information  pro- 
tected against  clandestine  transfer  to  foreign  agents  should  be  defined  broadly, 
probably  more  broadly  than  in  current  law.  In  this  context,  we  see  no  dis- 
positive objection  to  making  knowing  and  unauthorized  transfer  of  classified 
information  to  foreign  agents  an  offense,  without  regard  to  whether  informa- 
tion is  properly  classified.444  That  a  spy  might  earn  complete  immunity  by 
stealing  secrets  so  serious  that  their  significance  cannot  be  disclosed  in  court — 
a  clear  possibility  under  current  law,445  and  also  under  S.  1  and  S.  1400 — is  an 
outcome  that  should  be  avoided,  if  possible. 

Two  objections  may  be  made  to  this  broadened  approach.  First,  it  puts 
considerable  reliance  on  the  capacity  to  adjudicate  accurately  whether  persons 
are  in  fact  acting  as  agents  of  foreigners.  If  the  prosecutor  need  not  demon- 
strate the  significance  of  the  transferred  information,  there  is  an  enhanced  risk 
that  casual  disclosures  of  improperly  classified  information  to  foreign  friends 
may  be  wrongly  deemed  espionage.  Nothing  in  the  literature,  however, 
suggests  to  us  that  this  is  a  serious  problem,  and  it  may  be  further  minimized 
by  insistence  upon  the  actor's  awareness  that  his  disclosures  are  intended  for 
primary  use  by  foreign  political  organizations.446  Second,  and  more  troublesome 
to  us,  is  the  fact  that  for  deterrence  purposes  the  penalties  for  espionage  are 
and  should  be  exceptionally  steep.  Denying  improper  classification  as  a  defense 
may  expose  an  offender  whose  conduct  has  produced  no  real  harm  to  the  most 
serious  penalties  the  law  permits.  To  avoid  this  result  the  law  might  expressly 
authorize  in  camera  sentencing  proceedings,  or,  preferably  to  us,  make  the 
offense  substantially  less  serious  if  the  Government  is  unprepared  to  disclose 
the  underlying  significance  of  the  material  transferred. 

Quite  different  issues  are  posed  by  revelations  of  defense  secrets  by 
government  employees  or  ex-employees.   Prohibiting  employees  from  telling 

443.  In  structure,  S.  1400  is  preferable  to  S.  1  in  that  it  does  differentiate  government 
employment  as  a  problem  to  be  treated  separately  from  espionage  proper.  Its  failure  is  that 
it  treats  newspapers  with  a  severity  appropriate  for  spies. 

444.  We  thus  disagree  with  the  analysis  in  I  Working  Papers  of  the  National 
Commission  on  Reform  of  Federal  Criminal  Laws,  454-55  (1970). 

445.  See  text  following  note  124  supra. 

446.  If  necessary,  special  protection  for  government  servants  authorized  to  negotiate 
with  foreign  governments  might  be  created. 
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what  they  know  at  pain  of  criminal  punishment  ohviously  restricts  the  flow 
of  information  to  the  puhlic  and  impairs  the  quality  of  public  debate.  Nonethe- 
less, to  say  that  any  government  employee  or  former  employee  is  privileged  to 
reveal  anything  he  chooses  at  risk  of  sanctions  no  greater  than  dismissal 
accords  too  little  weight  to  the  need  for  security. 

In  our  opinion  some  middle  ground  should  be  sought.  Although  statutes 
are  no  doubt  exceptionally  difficult  to  formulate,  we  think  that  the  following 
principles  provide  appropriate  guides  to  future  legislative  efforts.  First,  em- 
ployee disclosures  to  Congress  should  be  protected  more  rigorously  than  in 
S.  1400.447  Second,  no  matter  what  information  is  protected  against  revelation, 
legislation  should  explicitly  provide  a  justification  defense,  permitting  the 
jury  either  to  balance  the  information's  defense  significance  against  its  impor- 
tance for  public  understanding  and  debate,  or  to  consider  possible  dereliction 
of  duty  by  the  employee's  superiors.448  To  do  otherwise  would  not  recognize 
that  the  employee  serves  both  the  Government  and  the  public. 

Third,  the  information  that  is  protected  against  employee  revelation  should 
be  narrower  than  that  protected  against  espionage.  On  this  point  we  strongly 
disagree  with  S.  1400's  drafting  of  simple  disclosure  proposals  more  broadly 
than  espionage  provisions,  apparently  on  the  misguided  notion  that  since  the 
penalties  are  less  severe  the  conduct  covered  may  be  broader.449  Our  approach 
is  the  reverse:  espionage  has  no  claim  to  the  law's  sympathy  and  excessive 
severity  is  better  cured  by  flexible  grading  of  the  offense  than  by  narrow  re- 
striction of  the  information  protected  against  transfer,  which  necessitate  Gov- 
ernment proof  of  defense  significance.  By  contrast,  informing  the  public  of 
what  the  Government  is  doing  is  presumptively  desirable.  The  hard  problem 
is  to  find  standards  to  define  what  limited  information  cannot  be  revealed  to 
the  public.  Certainly  the  fact  of  classification  should  not  be  determinative  since 
substantial  overclassification  is  inevitable  given  the  variety  of  inducements  to 
official  secrecy.450  Improper  classification  must  be  a  defense,  and,  if  possible, 

447.  There  are  obviously  exceedingly  difficult  issues  to  be  resolved  here,  particularly 
insofar  as  revelation  to  a  particular  Senator  or  Congressman  may  be  merely  a  conduit 
to  public  revelation  immunized  by  congressional  privilege,  rather  than  a  prelude  to 
independent  congressional  investigation. 

448.  Any  such  defenses  may  result  in  lengthening  trials  and  compromising  security 
further.  Nonetheless,  there  are  clearly  instances  where  broader  duties  to  the  public  war- 
rant the  disclosure  of  defense  information  and  where  the  issue  would  be  confused  by 
characterizing  the  problem  as  one  of  improper  classification. 

449.  To  be  sure,  the  employee  has  obligations  of  loyalty,  but  so  does  the  citizen 
contemplating  espionage. 

450.  For  recent  reports  on  overclassification,  see  Hearings  on  U.S.  Government 
Information  Policies  and  Practices — The  Pentagon  Papers — Before  a  Subcomm.  of  the 
House  Comm.  on  Government  Operations,  92d  Cong.,  1st  Sess.  pts.  1-3,  7  (1971)  (Moor- 
head  Hearings). 

There  are  numerous  possible  treatments  of  the  problem  of  overclassification,  par- 
ticularly automatic  declassification  of  nearly  everything  after  an  arbitrary  time  period. 
For  proposals,  see  McHugh,  Proposed  Alternatives  to  the  Present  System  of 
Classifying  Government  Documents.  Id.  at  2293.  Nonetheless,  given  that  there  are 
multiple  reasons,  some  good  and  some  bad,  why  Government  officials  want  secrecy,  we 
think  substantial   overclassification  is  inevitable. 


7299 


1086  COLUMBIA  LAW  REVIEW  [Vol.  73:929 

protected  information  should  be  defined  even  more  narrowly  and  without 
direct  reference  to  classification.  Thus,  even  if  the  Constitution  permits 
penalizing  employee  or  ex-employee  disclosure  of  any  information  that  the 
Government  is  not  legally  obligated  to  reveal,451  we  think  such  a  secretive 
position  should  be  rejected  as  a  matter  of  policy.  Fourth,  the  offense  of  re- 
vealing protected  information  should  be  graded  to  respect  the  differences 
between  loose  talk  and  intentional  efforts  to  compromise  security. 

Finally,  there  are  the  problems  of  the  press  and  those  who  disclose  defense 
information  in  the  course  of  public  and  private  discussion.  The  claim  may  be 
made  that  lines  should  be  drawn  in  the  same  place  as  for  government  em- 
ployees.452 It  may  seem  paradoxical  to  provide  the  press  with  the  privilege  of 
publishing  the  fruits  of  a  crime,  a  result  that  inevitably  occurs  if  more  informa- 
tion is  protected  against  employee  disclosure  than  against  publication.  Never- 
theless, it  seems  to  us  that  an  asymmetry  of  obligations  between  public  servants 
and  the  rest  of  us  should  be  preserved,  at  least  until  such  time  as  far-reaching 
institutional  changes  are  made  in  congressional  access  to  defense  information. 
Congress  has  no  assured  access  to  security  information  and  no  sense  of  entitle- 
ment to  it,  as  the  inability  of  the  Foreign  Relations  Committee  to  secure  the 
Pentagon  Papers  demonstrates.453 

Consequently,  one  cannot  at  the  present  time  have  confidence  that  more 
than  a  single  elected  official,  if  that,  has  given  consent  to  whatever  policy  may 
be  compromised  by  newspaper  disclosure  of  defense  information.  Given  that 
situation,  doubts  whether  to  protect  the  political  efficacy  of  disclosure  rather 
than  stress  its  adverse  security  consequences  should  be  resolved  on  the  side 
of  public  debate.  Peacetime  prohibition  of  newspaper  disclosure  and  citizen 
communication  should  be  left  to  the  most  narrowly  drawn  categories  of  defense 
information  such  as  the  technical  design  of  secret  weapons  systems  or  informa- 
tion about  cryptographic  techniques.  Even  as  to  such  narrow  categories  of 
defense-related  information,  however,  it  is  as  true  today  as  it  was  in  1917  that 
any  item  of  information  could,  in  some  circumstances,  have  significance  for 
public  debate  which  outweighs  any  adverse  effect  on  national  security.  Thus, 
prohibitions  against  newspaper  and  citizen  disclosure  applicable  only  to  very 

451.  Cf.  Environmental  Protection  Agency  v.  Mink,  93  S.  Ct.  827  (1973). 

452.  Cf.  Henkin,  The  Right  to  Know  and  the  Duty  to  Withhold:  The  Case  of  the 
Pentagon  Papers  120  U.  Pa.  L.  Rev.  271,  278-79  (1971). 

453.  See  S.  Ungar,  supra  note  3  at  69-71.  Two  intriguing  aspects  of  the  New  York 
Times  litigation  were  first,  the  Government's  prompt  concession  in  court  that  much  of  the 
material  could  be  immediately  declassified,  and  second,  the  claim  that  considerable  time 
should  be  granted  to  winnow  out  the  truly  important  information  among  that  which  was 
potentially  sensitive.  Both  propositions  provide  insight  on  the  seriousness  with  which 
Senator  Fulbright's  repeated  requests  were  treated. 

This  is  a  central  difference  between  the  secrecy  situation  in  Great  Britain  and  our 
own.  The  British  Official  Secrets  Act  provides  far  greater  protection  for  Government 
secrecy  than  do  our  espionage  laws.  But  in  Great  Britain,  the  persons  with  principal 
executive  authority  and  access  to  secrets  sit  as  elected  officials,  and  their  comments  in 
Parliament  are  privileged,  providing  greater  assurance  against  policies  gone  wild. 
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narrow  categories  of  information  should  also  provide  for  a  justification  defense 
turning  on  superceding  importance  for  public  debate. 

The  dangers  endemic  to  the  administration  of  such  a  justification  defense 
should  not  be  minimized.  Juries  may  be  inclined  to  accord  weight  to  the 
respectability  and  influence  of  a  media  defendant  in  assessing  the  justification 
for  publication  of  the  particular  defense  information.  Selective  enforcement  is 
a  real  danger.  Moreover,  predictability  will  largely  be  sacrificed  with  a  result- 
ing chill  on  publication  that  should  be  justifiable  in  the  legal  sense.  But 
uncertainty  in  the  application  of  legal  standards  to  publication  of  defense 
information  is  the  price  of  rejecting  simplistic  solutions  to  the  problem.  Neither 
prohibiting  nor  privileging  the  publication  of  categories  of  defense  informa- 
tion across  the  board  does  justice  to  the  vital  and  competing  social  interests  in 
secrecy  and  public  revelation. 

We  have  lived  throughout  the  present  century  with  extraordinary  con- 
fusion about  the  legal  standards  governing  publication  of  defense  information. 
Clarification  of  the  standards  is  now  called  for.  However,  uncertainties  in  the 
administration  of  theoretically  sound  legislative  solutions  should  not  force  us 
to  choose  between  extreme  and  simplistic  policies.  If  the  choice  is  narrowed  to 
extremes,  we  hope  that  our  current  lawmakers  exhibit  the  fortitude  of  their 
predecessors  in  1917  who  resisted  the  sweeping  proposals  of  the  Wilson 
Administration. 
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will   be   called  upon  to  bring  their  experience  and  their 
expertise  to  bear  in  solving  those  problems. 

Twenty-odd  years  ago  "containment"  became  and  long 
remained  the  watchword  of  our  foreign  policy.  Its  diplo- 
matic usage  as  circumstances  in  world  affairs  have  chang- 
ed has  declined,  but  it  is  a  useful  word,  and  I  suggest  that 
it  now  become  a  new  kind  of  watchword,  the  watchword 
of  our  classification  policy.  Uncontrolled  secrecy  can  pre- 
sent a  deadly  danger  to  a  democratic  society.  It  can 
damage,  perhaps  beyond  repair,  the  very  foundation  of 
that  society,  namely  the  ability  of  its  people  to  control 
their  own  destiny.  The  containment  of  secrecy  is  our 
goal.  It  will  not  be  easily  achieved,  but  with  good  will 
and  common  sense,  and  with  the  professional  dedication 
of  men  and  women  like  yourselves,  it  will  be  achieved.    ■ 


DISCUSSION  OF  SECTION  XI-NA  TIONAL 
SECURITY-PROPOSED  FEDERAL  CRIMINAL  CODE 

Mr.  Walter  G.  Fenerty, 

Office  of  the  Judge  Advocate  General,  USAF 

Mr.  Robert  L.  Keuch, 

Deputy  Chief,  Appellate  Section, 

Criminal  Division,  Department  of  Justice 

Mr.  Robert  C.  Maynard, 
Associate  Editor/Ombudsman, 
The  Washington  Post 

ml.    reneiiy.      it's   a    piedsUie    lO    uc   mci'c    and  €5pcCially 

to  see  all  of  the  people  who  are  concerned  with  this  often 
unappreciated  subject  of  the  classification  of  papers  of 
interest  both  to  the  Government  and  to  the  public.  The 
subject  matter,  withholding  or  disseminating  information, 
as  some  of  the  speakers  have  pointed  out,  has  become 
particularly  crucial  .of  late  and  it  is  gratifying  to  note  that 
so  many  professionals  are  involved  in  acquiring  what  addi- 
tional information  is  available,  what  additional  education 
is  available,  in  order  to  pursue  their  task  effectively. 

All  of  us  who  work  in  the  U.S.  Government  are  public 
servants  and  it  is  a  difficult  task  to  decide,  I'm  sure,  when 
your  position  as  a  servant  of  the  public  causes  you  to 
mark  some  particular  item  of  information  as  not  available 
to  that  public  that  you  are  serving. 
,  I  saw  the  other  day  an  item  to  the  effect  that  someone 
.,-i  exploring  the  possibility  of  classification  by  com- 
puter. Unfortunately,  I  don't  know  enough  about  com- 
puters in  general  and  that  project  in  particular  to  know 
any  of  its  merits;  but  I  can  assure  you  that  I'd  be  much 
happier  to  have  your  expertise  on  the  classification  ques- 
tion than  that  of  any  computer. 

To  lead  off  and  to  return  to  the  actual  legislation 
which  we  are  concerned  with  today,  I  begin  by  narrow- 
ing, I  suppose,  our  attention.  Instead  of  all  security 
offenses,  which  I'm  sure  you  know  embrace  sabotage, 
embrace  some  matters  affecting  military  personnel  and  so 
on,  you  will  be  concerned  with  the  information-disclosure 
facets  in  particular. 

The  present  law,  as  again  I'm  certain  most  of  you 
know,  does  not  deal  generally  with  classifying  information 
as  such.  The  present  criminal  law  for  the  most  part  deals 
in   specific  categories  of  information,  information  which 


although  somewhat  differently  described  in  various  places 
is  categorized  as  national  defense  information— informa- 
tion affecting  the  national  defense. 

What  is  the  relationship  between  that  and  classified 
information?  Generally  there  is  none.  There  is  no  direct 
connection  in  the  law  between  classification  and  the 
criminal  statutes  punishing  the  misuse  of  information 
affecting  national  defense  generally. 

Having  said  that,  I  have  to  back  off.  One  of  the  serious 
problems  in  drafting  any  statute  to  describe  information 
which  should  be  subject  to  punishment  for  misuse  is  the 
description  of  it  in  terms  of  categories  that  could  be 
understood  by  people  who  deal  with  it  on  the  street;  that 

ment  as  an  employee,  or  who  comes  in  contact  with  it  in 
his  other  occupation,  perhaps  as  a  journalist. 

The  status  of  the  information  affecting  the  national 
defense,  which  is  not  classified  and  is  subject  to  punish- 
ment for  misuse,  is— I  think  I  can  say  without  passing 
immediately  the  question  to  my  colleague,  Mr.  Keuch— 
uncertain.  There  have  been  few,  if  any— I  know  of  none— 
prosecutions  for  a  violation  of  a  criminal  statute  involving 
the  misuse  of  information  affecting  the  national  defense 
which  was  not  in  fact  classified,  with  one  exception. 
Then,  that  one  exception  resulted  in  a  reversal.  So  I  can 
say  that  I  know  of  no  successful  prosecution  for  misuse 
of  national  defense  information  that  was  not  classified. 

The  existence  of  only  an  interpretative  gloss,  as  I 
would  call  it,  on  the  category  of  national  defense  infor- 
mation which  would  restrict  it  to  information  which  had 
been  classified  by  some  agency  of  the  executive  creates 
problems.  So  long  as  it  is  unclear  what  information  is 
within  the  category  covered  by  the  law,  few  people  will 
know  what  they  can  do  with  it— with  information  which 
appears  to  affect  the  national  defense  in  some  way. 

Almost  any  information  dealing  with  military  matters— 
for  instance,  the  location  of  the  Pentagon-will  affect,  in 
the  broad  sense  of  the  word,  the  national  defense.  I  do 
not  think  there  is  any  quarrel  with  the  proposition  that 
no  one  should  be  prosecuted  for  disseminating  the  loca- 
tion of  the  Pentagon. 

On  the  other  hand,  there  is  no  doubt  that  we  do  have 
something  in  mind  when  we  talk  about  information  af- 
fecting the  national  defense,  some  form  of  information 
which  we  do  not  believe  should  be  available  to  those 
outside  of  our  nation  who  would  harm  our  nation;  and 
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perhaps  not  even  to  some  who  are  within  the  nation  who 
would  nonetheless,  in  the  judgement  of— not  getting  into 
the  philosophy  behind  it-at  least  the  vest  majority  of  the 
citizens,  would  harm  the  nation  as  a  whole. 

The  two  major  statutes  that  we  now  have  on  the 
books  dealing  with  information  affecting  national  defense 
deal  with  it  in  terms  of  the  mental  state  of  the  persons 
involved,  the  communicator,  if  I  may  use  the  shorthand 
term  for  it.  If  I  may,  I'd  like  to  bring  them  out  and  read 
those. 

The  most  severe  of  the  statutes  dealing  with  informa- 
tion disclosure  is  the  espionage  law.  It  deals  with  the 
national  defense  information  by  punishing  actions  taken 
by  a  person  who  has  the  mental  state:  with  intent  or 
reason  to  believe  that  the  information  would  be  used  to 
the  injury  of  the  United  States  or  to  the  advantage  of  a 
foreign  nation. 

That  is  paralleled  to  a  somewhat  lesser  extent  by  a 
similar  statute  that  goes  into  more  detail.  I'm  not  going 
to  read  it  all  because  it  would  unnecessarily  delay  the 
program.  But  by  and  large  it  can  be  summed  up  by 
talking  about  the  intent  or  the  criminal  mind  of  the 
individual  who  deals  with  the  information.  That's  one 
way  of  dealing  with  the  problem. 

At  this  point  I'd  also  like  to  touch  upon  the  two 
present  versions  of  the  proposed  revision  of  the  law.  The 
first  is  a  revision  proposed  by  the  Senate  Subcommittee 
on  Criminal  Laws  and  Procedure  of  the  Committee  on  the 
Judiciary.  That  deals  with  the  problem  in  two  ways. 

In  the  first  of  the  two,  serious  offenses,  it  preserves 
the  mental  state  requirement.  This  is  the  basic  espionage 
!sw.  The  bill  I'm  ref»rrinn  to  is  numbered  S-1.  The  of- 
fense again  is  espionage,  and  in  its  somewhat  complex 
numbering  it's  Section  2-5B7. 

In  that  section  the  crime  is  contingent  upon  a  state  of 
mind  as  follows:  with  knowledge  that  the  information  is 
to  be  used  to  the  injury  of  the  United  States  or  to  the 
advantage  of  a  foreign  power;  or  with  intent  that  it  be 
communicated  to  the  enemy  and  in  time  of  war  com- 
municates the  national  defense  information. 

That  is  the  most  serious  of  the  crimes  that  S-1  pro- 
poses to  substitute  for  the  present  offense  of  espionage 
and  its  lesser  offenses. 

It  too  has  another  offense,  however.  That  deals  with 
the  problem  by  punishing  harmful  use,  simply  communi- 
cating the  information. 

The  mental  state  here  is  a  lesser  one,  really  summed  up 
as  knowingly.  As  most  of  the  categories,  it  involves  a 
knowledge  of  the  probable  result  of  its  being  communi- 
cated. The  requirement  is  that  the  information  be  used  in 
a  number  of  ways,  in  a  manner  harmful  to  the  safety  of 
the  United  States. 

In  this  case  the  problem  of  the  location  of  the  Penta- 
gon is  solved,  because  no  one  could  be  punished  for 
having  an  intent  to  use  that  information  to  the  injury  of 
the  United  States.  I  believe  it's  safe  to  say  communicating 
that  information  would  never  be  in  a  manner  harmful  to 
the  safety  of  the  United  States. 

H.R.-6046  or  S-1400,  which  is  the  version  proposed  by 
the  Administration,  deals  with  this  problem  in  a  slightly 
different  fashion,  although  it  again  preserves  the  mental 
state  requirement  to  separate  the  good  disclosure  of 
defense  related   information   from   the   bad  disclosure.  In 


the  Administration  version  the  intent  is  that  the  informa- 
tion be  used  or  with  knowledge  that  it  may  be  used  to 
the  prejudice  or  safety  or  interest  of  the  United  States  or 
to  the  advantage  of  a  foreign  power. 

That  is  basically  all  I'd  like  to  say  on  that  at  this  time. 
I'd  like  to  save  for  Mr.  Keuch  the  opportunity  to  expand 
on  the  Administration  version  in  a  little  more  detail. 

The  other  aspect  of  the  separation  of  the  good  infor- 
mation disclosure  from  the  bad  information  disclosure  in 
matters  relating  to  the  national  defense  deals  with  what  is 
in  fact  classified.  And  the  law  does  now  deal  with  clas- 
sified information  as  such  in  two  and  a  half  categories, 
let's  put  it  that  way. 

The  two  clear  categories  are  the  communications  infor- 
mation, the  information  relating  to  communication  sur- 
veillance by  and  large,  and  I'm  sure  you  are  familiar  with 
that  because  many  of  you  deal  with  that  type  of  informa- 
tion. That  particular  prohibition  is  preserved  in  both  the 
Senate  Subcommittee  version  and  the  Administration  ver- 
sion; although  the  language  is  a  little  bit  different  in  each 
one,  by  and  large  the  definition  remains  the  same.  They 
have  been  carried  over  and  just  slightly  reworded.  That 
information  then  is  basically  unaffected. 

The  other  section  that  now  deals  with  classified  infor- 
mation as  such  is  the  communication  by  a  public  servant 
to  a  foreign  agent.  •  *' 

In  the  Senate  bill,  the  Senate  Subcommittee  bill,  there 
is  no  comparable  provision  as  such.  There  is  no  provision 
dealing  with  communication  of  classified  information  as 
such  by  a  public  servant. 

In  the  Administration  version  there  are  several  cor- 
responding provisions  which  are  somewhat  broader.  The 
public  servant  is  put  to  a  slightly  increased  burden,  put 
on  a  slightly  more  elevated  platform  by  the  requirement 
that  he  not  communicate  the  information  to  anyone- 
classified  information— without  authority,  and  the  cate- 
gory of  public  servant  is  basically  expanded  to  include 
information  which  a  contractor  obtains  by  virtue  of  his 
position.  The  public  servant  is  obligated  to  take  care  of 
all  classified  information.  The  contractor  or  former  public 
servant  is  obligated  to  care  for  all  information  which  he 
obtains  by  virtue  of  his  position;  or  at  least  he  is  subject 
to  punishment  if  he  does  not. 

Now,  I  mentioned  there  was  another  half  of  a  section 
that  dealt  with  this.  There  is  a  misdemeanor  prohibition 
in  existing  law  covering  the  photographing,  mapping, 
sketching  and  the  like  of  certain  military  installations  and 
equipment,  if  it  is  designated  by  the  President  for  that 
protection. 

Those  sections  have  been  implemented  in  such  a  way 
that  theoretically  they  would  apply  to  classified  informa- 
tion. They  are  carried  over  into  both  versions  of  the 
revised  criminal  code,  but  I  know  of  no  one  who  actually 
believes  that  it  would  be  applied  to  matters  such  as  the 
Ellsberg  Papers-well,  theoretically,  they  were  reproduced 
from  information  that  would  fall  in  that  category.  Again, 
I  think  I'll  have  to  pass  that  question  on  to  Mr.  Keuch. 

I  would  like  to  just  mention  two  other  areas  that  are 
not  covered.  One  is  atomic  energy.  That  basically  is  un- 
touched by  any  proposed  revision  of  the  code.  That 
would  remain  essentially  the  same.  In  the  category  of 
information  which  would  be  covered  by  either  version  of 
the  proposed  revision.  Restricted  Data  under  the  Atomic 
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Energy  Act  would  be  categorized  or  described  as  being 
information  affecting  the  national  defense.  Again  there  is 
a  slight  difference  in  the  language  but  basically  it  would 
be  the  same. 

Finally,  from  the  standpoint  of  the  lawyer,  all  of  this 
matter  would  be  affected  by  what  could  be  produced  in 
court  or  what  would  have  to  be  produced  in  coui'.  That 
is  not  affected  by  either  bill  in  those  terms.  It  would  be 
affected  from  the  standpoint  of  the  drafting  of  the  lan- 
guage. If  the  language  were  drafted  in  terms  of  requiring 
production  of  classified  information  in  order  to  establish 
one  of  the  elements  that  the  statute  has,  then  of  course 
the  prosecution  could  not  proceed  without  disclosing  it. 
But  neither  bill  attempts  in  so  many  words  to  deal  with 
the  problem  of  the  procedure  of  proving  the  fact  of  any 
category  or  of  identifying  the  evidence  to  be  used.  Both 
questions  are  being  considered  by  the  Congress  at  this 
time,  but  neither  has  reached  the  stage  where  you  can 
identify  or  describe  a  position  as  the  probable  outcome. 

I  think  at  this  point  perhaps  the  best  person  to  discuss 
the  view  of  the  criminal  law  revisions,  the  proposed  crimi- 
nal law  revisions,  that  the  public  would  take  would  be 
Mr.  Maynard  of  The  Washington  Post— the  representative 
of  The  Post  interested  in  disclosure  of  the  good 
information. 

Mr.  Maynard:  I  must  make  it  clear  that  the  view  I 
present  to  you  this  morning  is  my  own.  It  is  not  the  view 
of  The  Washington  Post  necessarily.  As  the  ombudsman 
of  that  newspaper,  I  get  the  right  to  have  a  view  of  my 
own  without  having  it  incorporated,  shall  we  say,  into  the 
views  of  the  institution.  Obviously,  there  are  a  number  of 
things  about  which  we  agree. 

This  area,  this  whole  question  of  the  recodification  of 
the  criminal  code  with  respect  to  national  security  ques- 
tions is  one  that  I'm  sure  you  know  is  somewhat  confus- 
ing at  this  point. 

There  are  before  the  Senate  at  least  two  proposals,  S-1 
and  S-1400  also  known  as  H.R.-6046,  which  attempt  to 
make  some  changes  in  classification  responsibilities  both 
in  terms  of  custodians  of  information  and  those  who  are 
allowed  to  receive  it. 

The  reason  it  is  confusing  is  that  apparently  not  very 
many  people  agree  on  what  all  those  revisions  actually 
would  mean.  There  are  those  who  take  the  view  that 
H.R.-6046  and  S-1  in  fact  protect  journalists  to  the  de- 
gree that  they  narrow  the  culpability.  And  there  is  of 
course  an  equal  amount  of  vehement  argument  that  they 
do  the  opposite. 

•  I  would  just  like  to  take  a  couple  of  those  revisions. 
When  you  compare  the  old  Title  XVIII,  798,  which  if 
you're  familiar  with  it,  more  or  less  provided  that  who- 
ever knowingly  and  willfully  communicates,  furnishes, 
transmits,  or  otherwise  makes  available  to  an  unautho- 
rized person,  or  publishes  or  uses  in  any  manner  prejudi- 
cial to  the  safety  or  interest  of  the  United  States  or  the 
benefit  of  a  foreign  government  to  the  detriment  of  the 
United  States— then  it  goes  through  some  very  specific 
language  as  to  the  kinds  of  material  it  is  discussing-  i.e., 
the  use  of  code  or  cipher.  Quoting  now  from  798  of  Title 
XVIII— "the  design,  construction,  use,  maintenance,  or 
repair  of  any  device  used  or  prepared  or  planned  to  be 
used  by  the  United  States  [for  graphic  purposes] ,  com- 
munication   of    intelligence    of   activities   of    the    United 


States  or  obtained  by  the  process  of  communicating  intel- 
ligence in  the  communications  of  foreign  governments.  .  ." 

In  the  new  language  of  H.R.-6046,  a  person  is  guilty  of 
an  offense  as  being  or  having  been  in  authorized  posses- 
sion or  control  of  classified  information-and  now  I'll  skip 
over-he  knowingly  communicates  such  information  to  a 
person  not  authorized  to  receive  it. 

And  it  goes  on  to  establish  that  it  is  not  a  defense 
against  prosecution  under  this  section  that  the  classified 
information  was  improperly  classified  at  the  time  of  its 
classification  or  at  the  time  of  the  offense. 

Now,  let  me  just  make  a  comment  on  how  many 
journalists  view  that  particular  portion  of  this  new  pro- 
posed legislation. 

It  does  seem  to  us  that  this  becomes  a  kind  of  a 
catch-all  for  all  kinds  of  misclassified  information.  You 
will  hear  discussion  later  on  today  of  the  Pentagon  Papers 
and  the  propriety  of  the  classifications  that  were  involved. 
And  I  have  myself  from  time  to  time  been  involved  in 
situations  where  there  were  highly  dubious  circumstances 
surrounding  the  classification  of  given  documents.  I'm 
sure  no  one  in  this  room  would  ever  misclassify  a  docu- 
ment, and  I  start  off  with  the  assumption  that  you  are 
not  the  objects  of  our  concern  in  the  news  media.  How- 
ever, there  have  been  instances— I'm  sure  you  all  know; 
perhaps  you  know  more  than  I  do— instances  in  which 
embarrassing  materials  are  classified  that  had  nothing  to 
do  with  danger  to  the  national  security. 

And  I  think  it's  important  to  enter  one  other  observa- 
tion at  this  point.  When  we  speak  of  overclassification,  as 
journalists,  we  are  speaking  of  the  need  to  inform  the 
American  people  of  that  which  we  believe  your  fellow 
citizens  and  my  fellow  citizens  should  know  about  to 
make  sound  judgments  that  are  necessary  and  vital  to  the 
operation  of  the  democratic  society. 

I  know  of  no  serious  minded  journalist  who  is  inter- 
ested in  harming  the  national  interest— that  is  to  say,  his 
own  interest,  the  interests  of  his  family,  the  interests  of 
his  community,  the  interests  of  his  country.  And  I  think 
that's  important  to  bear  in  mind  in  this  discussion.  There 
has  been  some  notion  abroad  in  this  land  ever  since  the 
Ellsberg  case  that  the  news  media  were  about  the  business 
of  making  all  of  our  secrets  known  to  all  the  world.  And 
I  don't  think  that  is  what  we're  about. 

We're  trying  to  find  a  sensible  way  to  make  a  clear 
delineation  between  what  is  properly  in  the  public  do- 
main or  ought  to  be  in  the  public  domain  and  that  which 
properly  ought  to  remain  secret.  And  it's  clear  in  looking 
at  the  Ellsberg  case,  for  example,  that  whatever  else  may 
be  true  about  those  documents,  nothing  about  them  was 
vital  to  our  security  in  the  same  sense  as  knowing  the 
design  of  a  piece  of  equipment  or  hardware  that  goes  into 
a  missile  or  whatever  or  a  satellite  or  the  kind  of  techni- 
cal data  that  we  probably  would  all  agree  shouldn't  be 
revealed  to  anybody.  And  I've  never  seen  a  schematic  for 
some  propulsion  device  that  was  supposed  to  be  a  secret 
only  known  to  us  printed  in  the  New  York  Times  or  77;e 
Washington  Post  merely  so  we'd  get  a  scoop.  I  mean 
that's  not  real,  that's  not  in  this  world. 

So  I  think  we  ought  to  have  that  understanding  be- 
tween us  as  we  discuss  this  question. 

The  other  things  that  I  think  we  need  to  be  very 
clearly   aware   of   is  that  from  the  journalist's  viewpoint 
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there  is  entirely  too  much  government  regulation  of  infor- 
mation, not  just  at  the  national  level;  it  is  going  on  at  the 
state  level  as  well.  There  are  a  number  of  cases  across  the 
country,  especially  in  California,  where  reporters  are  being 
prosecuted  for  printing  material  that  a  state  government 
considered  to  be  intellectual  property  in  the  same  sense  as 
S  1400  attempts  to  define  government  intellectual  pro- 
perty which  may  not  be  improperly  communicated. 

What  we  see  is  a  pattern  that  is  disturbing  to  us  as 
American  citizens,  and  it  is  a  pattern  in  which  govern- 
ment regulations  and  government  legislation  seems  to  be 
intended  to  blanket  whole  categories  of  information 
which  we  think  belong  in  the  public  domain. 

I'm  very  interested  in  hearing  Mr.  Keuch  so  I'm  only 
going  to  make  one  more  observation  for  now— if  I  have 
another  opportunity,  I'll  go  on. 

But  a  couple  weeks  ago  the  Attorney  General  went 
before  the  Government  Operations  Subcommittee  headed 
by  Senator  Muskie  to  discuss  this  legislation.  At  that  time 
he  said  that  in  the  draft  he  found  a  number  of  areas 
where  he  thought  the  language  was  sufficiently  emphatic 
as  to  conceivably  affect  journalists  in  the  pursuit  of  their 
duties  when  in  fact  that  was  not  his  understanding  of  the 
intent  of  the  legislation.  I  have  the  transcript  of  that 
conversation  and  I'll  be  happy  to  share  it  with  you  if 
time  permits. 

But  I  think  it's  important  to  note  that  because  it  goes 
back  to  what  I  said  at  the  start.  This  is  a  very  difficult 
area  in  which  to  legislate  sensibly.  It  may  be  almost  as 
difficult  as  trying  to  legislate  or  rule  in  the  area  of 
obscenity.  I  hesitate  to  make  that  comparison,  but  I  think 
it's  worth  noting  that  a  Supreme  Court  Justice  once  said 
that  he  didn't  understand  what  obscenity  was  in  a  techni- 
cal legal  sense  but  he  recognized  it  when  he  saw  it.  And  I 
think  the  same  may  well  be  said  for  some  of  what  are 
now  known  as  secrets:  that  they  may  be  or  may  not  be 
legitimate  secrets  but  we  frequently  don't  know  that  until 
we've  had  some  opportunity  to  examine  them. 

How  we  do  that  in  the  light  of  this  new  legislation 
which  almost  sends  a  reporter  to  jail  for  even  smelling  a 
classified  document  is  a  question  I  think  we'll  have  to 
somehow  sort  out.  I'm  sure  that  Mr.  Keuch  will  be  more 
than  able  to  set  me  right  anyway  from  my  misgivings 
about  this  package  of  legislation. 

Mr.  Fenerty:  One  question:  did  you  have  the  same 
reluctance  to  see  enacted  the  version  of  the  proposed 
revision  to  the  code  that  the  Subcommittee  has  drafted  as 
S-1? 

Mr.  Maynard:  There  is  a  feeling  that  S-1  is  somewhat 
better,  but  as  far  as  I'm  concerned  I  think  that  of  the 
three  possibilities  now  before  us— 798  and  9,  793  and  so 
forth,  of  existing  Title  XVIII  as  now  known,  H.R.-6046, 
and  S-1 -most  journalists  feel  most  comfortable  with  the 
existing  legislation. 

Mr.  Fenerty:  Perhaps  before  we  return  to  the  actual 
text  of  the  statutes  as  they  are  proposed  to  be  amended 
and  the  few  provisions  that  are  pending,  I  should  mention 
a  few  things  that  occurred  to  me  subsequently. 

First  in  that  these  two  bills,  for  that  matter  the  crimi- 
nal law  with  which  they  would  deal,  are  not  the  only 
legal  matters  which  affect  the  release  of  information  by 
the  Government  to  the  public  generally,  which  affect  the 
obligations  of  the  Government  to  make  material  available. 


Perhaps  the  obvious  thing  is  the  so-called  Freedom  of 
Information  Act,  the  requirement  that  the  Government 
make  information  available  generally  with  certain  excep- 
tions. The  proposed  amendment  of  the  criminal  code  is 
not  going  to  affect  directly  the  question  of  whether 
someone  in  the  position  of  Mr.  Ellsberg  can  be  tried  for 
one  particular  offense  or  another.  It  may.  because  of  the 
way  it  is  drafted,  affect  a  person's  decision  to  release  the 
information;  have  a  collateral  effect  on  it.  8ut  not  in  so 
many  words-it  is  not  drafted  in  those  terms. 

Someone  was  asking  about  the  rules  of  evidence.  As  I 
indicated  at  the  end,  those  are  also  not  directly  affected 
by  this  proposed  revision  of  the  criminal  code.  Indirectly 
they  may  be  affected  because  of  the  way  the  amendments  , 
are  written.  At  trial,  the  statutory  prohibition  will  deter- 
mine what  evidence  is  needed  and  the  rules  of  evidence 
will  determine  how  the  offense  can  be  proved.  The  rules 
of  evidence  are  now  before  the  House  of  Representatives 
for  consideration.  The  proposed  revisions  of  those  will 
not  take  effect  until  there  is  a  new  law  passed. 

Leaving  that  aside,  I'll  pass  on  to  Mr.  Keuch  to  present 
in  more  detail  the  position  and  the  provisions  of  S-1400, 
the  revision  of  the  code  proposed  by  the  Administration, 
that  I  referred  to  earlier.  It  is  a  more  detailed  version  and 
for  that  reason  I  think  you  will  profit  from  a  discussion 
of  it  more  so  than  from  a  discussion  of  S-1. 

Mr.  Keuch:  I  have  a  strong  temptation  here.  By  hold- 
ing to  our  schedule  I  can  speak  for  20  minutes  and  cut 
off  any  criticism  of  the  code.  But  I'll  try  not  to  do  that. 
I  think  that  the  provisions  of  the  codes  and  the  differ- 
ences between  them  and  the  differences  between  the 
recommended  proposals  and  the  present  law  will  come 
clearer  in  discussion  between  members  of  the  panel  and 
with  you  ladies  and  gentlemen.  So  I'll  try  to  be  very 
brief. 

On  the  other  hand,  I  think  it  equally  important  that, 
in  criticizing  the  proposals  and  in  commenting  on  them, 
that  we  are  very  well  aware  of  what  it  is  that  we  are 
critizing  and  what  it  is  we  are  commenting  on.  So  I'd  like 
to  go  through  the  provisions  of  the  Justice  Department 
recommendations  as  to  the  espionage  sections  of  the 
national  security  chapter  of  the  criminal  code. 

Where  I  think  it's  relevant  I'll  try  to  mention  the 
corresponding  sections  of  the  Brown  Commission  report 
which  is  also  before  the  House  and  Senate  and  of  S-1 
which  is  the  third  proposed  version  of  the  criminal  code. 

The  provisions  of  present  laws,  on  which  Mr.  Fenerty 
commented  this  morning,  are  carried  forward  to  a  large 
extent  in  the  proposed  criminal  code,  hopefully  in  much 
clearer  language  and  hopefully  in  a  much  more  concise 
and  manageable  manner. 

The  classic  espionage  situation,  that  is  communication 
of  information  to  a  foreign  government  with  intent  to 
harm  the  country  or  to  advantage  a  foreign  government, 
which  is  now  carried  in  18  USC  794(a)  and  (b)  and 
793(a),  (b),  and  to  some  extent  (c),  is  carried  forward  in 
the  proposed  Section  1121. 

I  might  comment  that  I  don't  intend  to  give  you 
chapter,  verse,  and  text.  I  don't  want  to  read  the  code  to 
you.  I  refer  you  to  the  espionage  sections  of  S-140O;  they 
are  1121  to  1126. 

And  as  just  noted,  1121  is  the  classic  espionage  situa- 
tion. Sections  1122  and  1123  carry  f  provi- 
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sions  of  present  law  which  have  to  do  w>  .  other  activity 
which  could  result  in  compromise,  both  intentional 
activity  without  the  intent  of  transferring  it  to  a  foreign 
power,  and  negligence  or  gross  negligence  or  other  activity 
which  could  result  in  compromise.  Thus  1122  and  1123, 
reenact  the  present   18  US  793(d),   (e),  and   (f).  Section 

1124  is   the   provision  relating  to  classified   information; 

1125  is  the  provision  relating  to  the  receipt  or  obtaining 
of  classified  information  by  a  foreign  agent.  I  will  discuss 
these  latter  sections  in  greater  detail  later;  they  are  based 
on  50  USC  783  and  18  USC  798  that  Mr.  Maynard 
mentioned  this  morning. 

1126  is  a  definitions  section  that  applies  to  all  the 
other  provisions.  I'll  also  discuss  that  in  greater  detail. 

I  would  also  like,  at  the  end  of  reviewing  what  are  in 
these  proposed  sections,  to  discuss  with  you  the  concept 
of  information  relating  to  national  security  because  that  is 
a  phrase  that  will  be  repeated  a  number  of  times  in  the 
proposed  code. 

And  in  discussing,  in  greater  detail,  the  two  of  the 
provisions  that  have  gotten  the  most  comment  and  criti- 
cism—that is,  1122  and  1124-1  would  also  like  to  explain 
some  of  the  general  interpretation  rules  of  the  criminal 
code. 

1121,  again,  is  the  classic  espionage  situation.  It  makes 
it  a  criminal  offense  for  an  individual  knowingly,  and 
with  the  intent  that  the  information  be  used  to  the 
prejudice  of  the  safety  of  the  United  States  or  to  the 
advantage  of  a  foreign  power,  or  with  knowledge  that  it 
may  be  so  used,  to  do  one  of  three  things: 

•  To   communicate   this   information   to   a   foreign 

•  To  obtain  or  collect  information  with  the  intent 
that  it  be  so  communicated  or  with  knowledge 
that  it  may  be  so  communicated; 

•  To  enter  a  restricted  area  with  the  intent  to 
obtain  or  collect  information  for  communication 
to  a  foreign  power,  or  with  the  knowledge  that  it 
may  be  used  for  the  benefit  of  a  foreign  power. 

Entering  the  restricted  area  covers  some  of  the  matters 
Mr.  Fenerty  mentioned  this  morning,  that  is  photograph- 
ing installations  and  the  rest.  Those  items  are  dropped  out 
of  the  proposed  code,  and  entering  the  restricted  area 
with  the  necessary  intent,  as  I  mentioned,  is  in  the  classic 
espionage  statute. 

You  might  see  that,  by  combining  793  and  794,  we 
have  made  those  steps  that  are,  perhaps,  preliminary  to 
the  actual  communication  to  a  foreign  agent  if  done  with 
the  necessary  intent  and  the  necessary  purpose,  commen- 
surate with  and  described  in  the  same  manner  in  terms  of 
the  same  statute  as  the  actual  communication.  As  a  prac- 
tical matter,  that's  done  under  the  present  statutes, 
because  of  the  penalty  provisions,  and  also  the  fact  that, 
generally,  the  obtaining  and  collecting  was  but  a  step  in  a 
conspiracy  to  communicate  information  to  a  foreign 
government. 

So,  1121  is  the  classic  espionage  situation  and  I  might 
point  out  has  received  very  little  criticism  or  comment 
from  even  those  people  who  are  most  critical  of  the 
proposed  code. 

In  Sections  1122  and  1123,  again,  we  get  into  those 
circumstances  where  there  are  acts  that  are  not  done  with 
the  intent  to  communicate  to  a  foreign  government,  but 


which  may  result  in  compromise.  And  the  first  of  these, 
as  I  mentioned,  concerns  intentional  communication.  Sec- 
tion 1122  makes  it  an  offense  for  anyone  to  knowingly— 
knowingly-comrnunicate  information  relating  to  the 
national  defense  to  a  person  not  authorized  to  receive  it. 
Section  1122,  as  I  mentioned  earlier,  I  might  say  reflects 
793(d)  and  (e)  at  the  moment  in  the  present  code. 

Section  1123  carries  forward  those  activities  that  are 
perhaps  not  intentional  but  also  could  result  in  compro- 
mise; and  it  has  three  provisions. 

The  first  of  those  in  that  anyone  in  possession  of 
information  relating  to  the  national  defense  who  reck- 
lessly (and  if  I  may  be  permitted  a  non-lawyer's  comment 
for  a  moment,  recklessly  is  defined  in  the  statute  termi- 
nology as  the  grossest  negligence;  you  have  to  have 
knowledge  of  the  circumstances,  you  have  to  act  in  such 
a  manner  as  you  should  have  actually  no  concern  about 
the  results  of  your  actions,  etc.,  etc.  Recklessly  is  defined 
very  broadly,  that  is,  in  the  sense  of  the  knowledge  you 
must  have  and  the  type  of  activity  that  must  go  into  it. 
It's  the  grossest  of  negligence,  if  I  may  put  it  that  way) 
who  recklessly  permits  the  destruction,  loss,  theft,  or 
unauthorized  communication  of  information  relating  to 
the  national  defense. 

The  second  area  covered  by  1123  is  an  individual  in 
authorized  possession.  An  individual  in  authorized  posses- 
sion is  guilty  of  an  offense  if  he  does  one  of  three  things: 

•  Intentionally  fails  to  deliver  upon  demand  infor- 
mation relating  to  the  national  defense,  demand 
being  made  by  an  authorized  person; 

•  Knowingly  fails  to  report  a  theft,  loss,  destruc- 
tion, unauthorized  communication  of  national 
defense  information; 

•  Recklessly  violates  any  duty  that  is  imposed  upon 
him,  or  her,  by  statute,  executive  order,  or  rule 
or  regulation  thereunder  designed  to  protect 
national  security  information. 

I  supposed  that  this  subparagraph  does  not  have  closa 
comparison  in  present  law.  However,  793(f)  and  793(d) 
and  (e)  in  some  respect  do  cover  this.  But  this  does 
provide  for  an  offense  by  an  individual  who  recklessly 
violates  a  duty  imposed  by  law  for  the  protection  of 
national  security  information. 

The  third  provision  of  1123  applies  to  those  who  are 
in  unauthorized  possession  of  national  defense  informa- 
tion, and,  here,  they  are  guilty  of  an  offense  if  they 
knowingly,  knowingly,  deliver  the  information  to  an 
individual  not  authorized  to  receive  it. 

Section  1124  is  the  classified  information  section.  It 
provides  that  anyone  who  is  in  authorized  possession  of 
information  or  who  has  had  authorized  possession  of 
information,  either  under  provisions  of  law  or  because  of 
their  position  as  a  federal  public  servant,  who  communi- 
cates classified  information  to  an  individual  not  autho- 
rized to  receive  it  is  guilty  of  an  offense.  It  also  provides 
that  the  propriety  of  the  classification,  either  at  the  time 
of  the  original  classification  or  at  the  time  of  the  offense, 
is  not  a  defense  in  a  criminal  trial  for  that  crime.  It 
further  provides,  however,  that  no  one  can  be  prosecuted 
under  the  section  as  an  aider  or  an  abettor  or  as  a 
conspirator.  In  practical  terms,  this  means  that  the 
individual  who  received  the  classified  information  and 
then  makes  some  further  or  future  communication  of  that 
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classified  information  cannot  be  prosecuted  under  Section 
1124.  It's  only  the  individual  in  the  position  of  trust, 
someone  who  has  the  information  in  an  authorized  man- 
ner, lawfully,  who  makes  a  communication  who  can  be 
prosecuted  for  communicating  classified  information. 

I'll  come  back  to  that  in  more  detail.  We  think  that  in 
some  ways  this  goes  beyond  present  law.  We  think  in 
other  very  significant  ways  it  tightens  up  present  law. 

1125  is  a  counterpart.  It  covers  the  individual  who  is  a 
foreign  agent  or  an  agent  of  a  foreign  power  who  obtains 
or  collects  classified  information.  This  section  has  received 
no  criticism  whatsoever. 

1126,  as  I  mentioned,  is  a  definition  section.  I  won't 
go  through  them  all.  Classified  information  is  defined 
generally  as  information  whose  dissemination  has  been 
restricted  under  executive  order,  or  law,  or  rule  or  regula- 
tion thereunder,  for  reasons  of  national  security. 

National  defense  information  is  not  defined.  I  would 
now  like  to  discuss  the  phrase  "information  relating  to 
the  national  defense,"  because  it  runs  all  through  current 
law  and,  of  course,  throughout  the  proposed  code. 

There  was  a  very,  very  strong  effort  made  to  codify 
into  the  code  a  definition  of  national  defense  informa- 
tion. But  perhaps  it  is  a  little  bit  like  the  obscenity 
problem.  That  is,  we  know  what  it  is.  I  think  all  of  you 
can  tell  me  that  you  know  what  national  defense  informa- 
tion is,  if  you  have  to  deal  with  it  day  after  day.  But  to 
sit  down  and  write  a  statute  that  will  be  good,  not  for 
today,  and  not  for  a  month  from  today,  or  not  a  year 
from  today  but  for-well,  presently  our  statutes,  many  of 
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there  was  a  battle  between  whether  or  not  we  could,  in 
statutory  language,  incorporate  all  the  concepts  of  "infor- 
mation relating  to  the  national  security,"  and  at  the  same 
time  leave  the  flexibility  to  the  courts  and  to  juries  to 
apply  those  standards  to  unforeseen  situations. 

We  opted  not  to  define  the  phrase-l  think  we  had  to; 
I  don't  think  there  was  really  a  choice;  we  found  it  was 
impossible  to  define  all  the  concepts,  all  the  litigative 
gloss,  that  is,  the  case  decisions,  that  have  interpreted  the 
phraseology  of  information  relating  to  the  national 
defense. 

So  we  did  not  define  it.  What  we  have  done  in  Section 
1 126 — it's  11 26(g) -is  to  state  that  information  relating  to 
the  national  defense  is  information,  regardless  of  its  ori- 
gin, which  includes  information  relating  to— and  we  list  a 
number  of  categories;  I  think  we  refer  to  those  as  illustra- 
tive subcategories.  If  you  will  read  that  list,  it  includes 
military  plans,  military  statistics,  military  weapons  sys- 
tems, and  the  rest,  also  including  foreign  relations  affect- 
ing the  national  security. 

We  purposely- purposely— carried  over  into  the  code 
the  legislative  history  and  the  case  history  of  "informa- 
tion related  to  the  national  defense."  That's  very  impor- 
tant. There  are  two  cases  that  are  very  important.  I  hate 
to  be  a  lawyer  and  cite  you  cases,  but  the  first  is  Gorin 
vs.  United  States  which  is  in  312  United  States  Reports  at 
page  19. 

Gorin  defined  national  defense  information  as  a  broad 
concept  of  broad  connotations,  referring  to  the  military 
and  naval  establishments  and  related  activities  of  national 
preparedness.  That  concept  is  purposely  and  intentionally 
carried  forward  into  the  present  code.  You  would  have  to 


satisfy  that  concept  of  national  defense  information  in 
any  prosecution  under  the  proposed  code,  because  we 
have  carried  forward  the  identical  language  and  the  legisla- 
tive history  has  been  abundantly  clear  that  we  have 
intended  to  do  this. 

Another  very  important  case  is  the  Heine  case,  which 
is  a  Second  Circuit  case,  151  Federal  Reporter  2nd  series. 

Heine  is  important  because  it  has  some  concepts  of 
defense  that  are  available  to  the  offense  6f  the  communi- 
cation of  information  related  to  the  national  defense. 
Those  three  defenses  briefly  are  that  the  information  is 
already  within  the  public  domain;  that  is,  it  is  lawfully 
"accessible"  from  legal  sources;  two,  that  the  executive 
had  made  no  effort  to  control  the  dissemination  or  dis- 
closure of  the  information;  and,  three,  that  the  informa- 
tion has  been  officially  disclosed  by  the  executive. 

Mr.  Fenerty  mentioned  this  morning  that  there  has  not 
been  any  successful  prosecution  that  he  knows  of  in  a 
case  involving  "information  relating  to  the  national  de- 
fense" when  the  information  was  not  classified.  One  of 
the  reasons  would  be,  of  course,  that  one  of  the  defenses 
is  that  the  executive  had  not  taken  any  steps  to  control 
the  dissemination  for  the  purposes  of  national  security.  If 
the  document  is  not  classified-that  will  be  only  in  very, 
very  rare  situations,  I  think  you'll  agree,  probably  the 
only  exception  would  be  someone  who  is  working  in  a 
lab  or  working  on  projects  that  are  classified  and  comes 
up  with  a  brand  new  concept  or  brand  new  idea  that  will 
be  "classified"  as  soon  as  it  is  possible  to  get  it  into  the 
system,  but  at  that  point  it  is  not. 

Go  une  ui  iiic  liefenses  to  unlawful  communication  or 
national  security  information  would  be  that  the  executive 
has  not  made  any  effort  to  restrict  the  dissemination. 
And,  of  course,  as  Mr.  Fenerty  pointed  out,  there  has 
been  no  successful  prosecution  when  the  information  has 
not,  in  fact,  been  classified. 

One  final  concept  on  "information  related  to  the 
national  defense"  comes  from  the  proposed  statutory 
language.  In  the  description  of  national  defense  informa- 
tion, it  provides  a  series  of  things  as  I  mentioned,  the  last 
category,  11 26(g) (10)  says:  during  times  of  war  any  other 
information  relating  to  the  security  of  the  United  States, 
which  does  certain  things— the  point  being  that  that 
phraseology  is  intended,  and  does,  modify  all  the  above 
concepts.  We  also  make  it  clear  then,  I  think,  that  the 
"information  related  to  the  national  defense"  must  be  of 
a  type  that  affects  the  national  security  of  the  United 
States. 

Now,  that's  a  brief  thumbnail  sketch  of  Sections  1121 
through  1126.  I  hope  I've  treaded  the  middle  ground 
between  giving  you  too  much  and  giving  you  enough  to 
understand  the  provisions. 

If  I  may  brief ly-I'm  going  to  save  time  for  comment- 
go  back  just  to  Sections  1122  and  1124. 

1122,  again  is  the  communication  by  anyone  to  a 
person  not  authorized  to  receive  it  of  information  related 
to  the  national  defense.  I  would  like  to  point  out  that  the 
statute  makes  it  a  knowing  communication.  And  under 
the  statutory  interpretation,  rules  of  the  proposed  code— 
the  culpability  section  of  the  proposed  code-when  you 
provide  a  level  of  culpability  such  as  knowingly  or  reck- 
lessly or  the  rest,  it  implies,  unless  the  statute  makes  it 
clear  otherwise,  to  every  element  of  the  offense. 
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What  that  means  in  1122  is  that  the  crime  is  for  a 
person  to  knowingly  communicate  to  a  person  he  knows 
is  not  an  authorized  recipient  of  information  which  he 
knows  is  information  related  to  the  national  defense.  The 
knowing  requirement  goes  to  all  three  elements  of  the 
offense. 

Quite  frankly,  to  be  candid  again,  we  expected  some 
comment  on  1124,  the  classification  section,  which  I  will 
briefly  discuss  in  a  moment.  We  think  it  does  depart  in 
some  degree  from  the  present  law.  We  did  not  anticipate 
any  comment  or  criticism  of  1122.  We  felt  it  was  a  fair 
reenactment  or  recodification  of  793(d|  and  (e),  which 
does  provide  that  it's  a  crime  to  communicate  to  a  per- 
son, not  authorized  to  receive  it,  certain  specific  types  of 
matters  related  to  the  national  defense;  or  also  to  com- 
municate information  related  to  the  national  defense 
which  information  the  possessor  has  reason  to  believe 
could  be  used  to  the  harm  of  the  United  States  or  the 
benefit  of  a  foreign  government. 

I  would  point  out  that  in  the  New  York  Times  case. 
Justice  White's  opinion,  and  a  number  of  other  Justices 
joined  in  that  opinion,  I  think  a  good  majority,  pointed 
out  that  that  statute,  18  USC  793,  was  interpreted  in  just 
that  way.  Under  prior  law,  existing  law,  it  is  a  crime  for 
an  individual  to  communicate  specific  types  of  informa- 
tion such  as  documents,  books,  code  books,  maps,  photo- 
graphs, etc.,  relating  to  the  national  defense  to  an  individ- 
ual not  authorized  to  receive  it. 

The  last  category,  information  relating  to  the  national 
defense,  which  information  the  possessor  has  reason  to 
hplipvp  ptr  ww  adriprt  in  1950  or  1951  I  believe,  and 
the  additional  test  of  having  reason  to  believe  that  it 
could  be  used  to  the  advantage,  or  harm  the  United 
States,  was  put  on  because  it  was  a  catch-all  category  of 
information.  When  you  have  a  book,  map,  or  document 
generally,  as  we  have  already  discussed,  that  book,  map, 
or  document  has  some  indiciation  on  it  that  it  is  related 
to  the  national  defense.  However,  oral  information,  infor- 
mation that  you  obtain  in  some  other  manner  than  in  a 
physical  shape,  may  or  may  not,  so  the  additional  test 
was  put  on. 

However,  1122  of  the  proposed  code,  again,  would 
require  the  individual  who  communicates  must  do  it 
knowing,  knowing  that  it's  information  related  to  the 
national  defense.  And  that  phrase,  as  I  have  indicated, 
would  include  all  the  concepts  of  the  previous  cases  and, 
very  importantly,  all  the  defenses  of  previous  cases. 

Section  1124,  the  provision  for  communication  of  clas- 
sified information— I  mentioned  it  had  some  predecessors 
in  the  present  law.  It  does.  It  has  three  really.  The  first 
two  are  really  more  relevant:  50  USC  783(b)  makes  it  a 
crime  for  any— any— Government  employee  to  communi- 
cate classified  information  to  an  agent  of  a  foreign  power 
or  to  members  or  officers  of  certain  Communist  organiza- 
tions which,  by  definition,  would  have  included  a  lot  of 
American  citizens— the  organizations  included  Communist- 
front,  Communist-infiltrated  organizations,  etc.,  etc.,  and 
the  very  concept  of  those  organizations  is  that  they  were 
created  to  get  support  of  innocent  and  unknowing  citizens. 

18  USC  798,  as  Mr.  Maynard  mentioned  this  morning, 
provides  for  the  communication  of  a  specific  type  of 
classified  information— communications  intelligence  infor- 
mation—by anyone,  to  anyone  not  authorized  to  receive 


it.  And  he  seemed  to  indicate  in  his  comments  that  it  was 
very  specifically  defined  and  that  it  was  a  narrow  cate- 
gory of  information.  I  don't  quite  agree,  because  in  the 
definition  of  the  statute  it  provides  that  communications 
intelligence  information  includes  information  obtained 
from  our  communications  intelligence  procedures. 

I'm  sure  there  are  people  in  this  audience  who  can 
speak  with  much  better  knowledge  and  ability  than  I  can 
to  our  attempts  and  our  successes  in  obtaining  informa- 
tion from  our  enemies— perhaps  in  cases  from  people  who 
may  be  our  enemies  at  some  point  or  were  at  one  time- 
through  our  communications  intelligence  methods.  So  the 
category  of  information  is  really  not  that  limited.  It 
would,  for  example,  include  information  intelligence  esti- 
mates if  they  had  information  that  was  obtained  from 
communications  intelligence  sources. 

The  third  one  I  will  only  mention  briefly.  The  Atomic 
Energy  Act  provided  that  anyone  who  communicated 
Restricted  Data  information  was  guilty  of  an  offense.  And 
we  would  have  taken  the  position  in  a  prosecution  that 
there  is  no  need  to  show  anything  other  than  the  infor- 
mation actually  transmitted  had  in  fact  been  classified  as 
Restricted  Data. 

Now,  under  those  statutes,  I'd  like  to  point  out  that 
50  USC  783  says:  any  Government  employee  who  trans- 
mits any  classified  information  to  a  specified  class  of 
people— agents  of  foreign  powers  or  members  of  certain 
Communist  organizations:  798  says  anyone— anyone— who 
communicates  a  specific  type  of  classified  information  to 
anybody  is  guilty;  and  the  Atomic  Energy  Act  made  it 
anyone  who  transmitted  or  communicated  a  specific  tvoe 
of  classified  information-i.e.,  Restricted  Data-to  anyone 
was  guilty  of  an  offense. 

Now  what  the  proposed  cooe  does— and  like  lawyers 
we  like  to  draw  on  the  courts  and  the  wisdom  that  goes 
before  us  as  much  as  anyone  else  does;  and  those  statutes 
have  been  in  the  courts  once,  in  the  Scarbeck  case  a  few 
years  ago.  Mr.  Scarbeck  was  a  State  Department  employee 
who  was  being  blackmailed  by  the  Polish  secret  police 
while  he  was  in  Poland.  He  took  out  of  the  embassy  some 
classified  documents  and  permitted  them  to  be  photo- 
graphed by  the  Polish  police;  and  he  was  prosecuted 
under  783(b). 

Now,  at  trial,  we  established  that  the  documents  had 
been  classified  by  the  Ambassador,  that  his  authority  was 
in  the  executive  order,  at  that  time  10501,  and  they  were 
classified  pursuant  to  his  authority.  I  don't  mean  that 
they  were  properly  classified. 

The  contents  of  the  documents  were  never  made  avail- 
able to  the  defendant,  to  the  jury,  nor  to  the  judge.  On 
appeal,  to  the  Court  of  Appeals  of  the  District  of 
Columbia— I  might  say  one  of  the  panels,  that  would  fall, 
if  we  have  to  make  a  category  or  dichotomy,  on  the 
liberal  side  of  the  court,  including  Judge  Bazelon  and 
Judge  Fahy  and  Judge  Washington,  I  believe— they  found 
that  that  prosecution  was  proper  and  pointed  out  that  the 
reason  783  was  constitutional  and  was  valid  was  the  fact 
that  it  was  limited  to  a  very  narrow  group  of  people- 
Government  employees— who  had  some  information  as  to 
their  duties  and  obligations  in  protecting  classified 
information. 

They  also  pointed  out  that  the  Congress  fully  intended 
to    permit    a    prosecution    without    violating    the    same 
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national  security  the  statute  was  designed  to  protect.  If 
the  only  way  we  can  prosecute  for  communication  of 
classified  information  is  by  disclosing  in  the  criminal  trial 
that  very  classified  information  it's  rather  an  endless 
circle,  isn't  it?  You'd  have  to  violate  national  security  to 
protect  national  security. 

The  Court  sustained  the  statute.  The  concept  was  this 
is  a  limited  group,  and  the  rationale  behind  Congressional 
enactment  of  that  statute  was  obvious,  not  to  disclose  the 
information. 

Well.  1124  is  also  limited.  It's  even  more  limited.  It's 
not  any  Government  employee,  or  it's  not,  as  798  was, 
anyone,  or  the  Restricted  Data  section,  anyone.  It's  any- 
one with  authorized  possession. 

Now  we  think  that's  a  limited  group.  You  don't  get 
authorized  possession  unless  you're  pretty  well  instructed 
on  the  obligations.  One  of  the  questions  that  arises  fre- 
quently concerns  people  in  a  position  of  trust.  As  stated 
before,  the  statute  only  applies  to  those  individuals  in  a 
position  of  trust  who  violate  that  trust.  It  does  not,  I 
again  say,  does  not  cover  the  recipient  of  classified  infor- 
mation. Bob  is  just  not  correct  when  he  says  1 124,  if  he's 
referring  to  1124,  would  be  a  situation  where  even  smel- 
ling classified  documents  would  make  him  guilty  of  a 
crime. 

However,  under  previous  law,  under  798,  if  it  hap- 
pened to  be  classified  information  such  as  communica- 
tions intelligence,  or  under  50  USC  798  under  certain 
circumstances,  reporters  or  other  recipients  or  intended 
recipients  could  have  been  prosecuted  as  coconspirators, 
aiders,  and  abettors.  So  we  think  that  1124,  in  a  very 
narrow  sense  goes  beyond  present  law.  That  is,  that  it 
doci  covei  dli  classified  imormation— the  unauthorized 
communication  to  anyone  not  authorized  to  receive  it. 
On  the  other  hand,  it's  narrower  because  it  only  applies 
to  those  people  in  a  position  of  trust. 

I  think  that  I  cannot  fully  discuss  the  present  espio- 
nage statute,  which  covers  pages  in  the  present  code.  I 
again  find  it  crossing  the  line  between  giving  you  too 
much  or  not  enough  to  really  make  a  judgment  on  these 
matters.  But,  one  other  point  I  might  mention  is  that  the 
problems  1124  is  designed  to  handle,  that  is,  the  com- 
munication of  classified  information,  which  probably 
many  of  you  know  much  better  than  I  do,  have  been  a 
matter  of  concern  in  the  intelligence  branch  or  intelli- 
gence field,  security  field,  for  many,  many,  many  years. 

783  covered  Government  employees,  but  there  are  a 
vast  number  of  people  under  our  industrial  security  pro- 
gram, under  commercial  contracts  and  the  rest— as  this 
group  makes  abundantly  clear-who  have  access  to  some 
of  our  most  secure  and  most  sensitive  information  for  the 
purposes  of  building  weapons  systems,  designing  weapons 
systems,  designing  defense  strategy,  and  the  rest. 

There  is  no  provision  for  an  individual  who  had  the 
information  in  that  circumstance  and  transmitted  it  to 
someone  not  authorized  to  receive.  So  that  someone  who 
is  a  defense  contractor  could  take  the  plans  of  our  newest 
weapons  system  and  attempt  to  give  them  to  a  national 
of  a  foreign  country;  he  could  be  arrested  in  the  act,  and 
there  would  be  no  prosecution  unless  we  were  willing  to 
.  declassify  and  present  in  court  the  plans  for  our  newest 
weapons  system. 

Bob  mentioned   that  in  his  opinion  the  matters  and 


materials  that  were  discussed  in  the  Ellsberg  trial  to  date 
were  not  maners  that  would  affect-did  not  constitute 
information  relating  to  the  national  defense.  Well,  if  he 
were  setting  on  the  jury,  that  would  be  his  right  to  say 
so.  Because  in  a  prosecution  under  espionage,  whether  or 
not  the  information  relates  to  the  national  defense  is  a 
jury  question.  In  those  prosecutions  we  must-must  under 
all  the  espionage  statutes  I'm  talking  about,  except  those 
relating  only  to  classified  information-we  must  disclose 
the  very  information  we  sought  to  protect,  in  order  to 
prosecute. 

A  few  years  back  we  had  a  prosecution  in  New  York 
where  a  sailor  took  five  or  six  volumes  of  Secret  radar 
documents,  having  to  do  with  the  radar  system  being  used 
by  the  destroyers  in  the  Sixth  Fleet. 

The  Bureau  was  doing  its  usual  fine  job.  We  had  a 
television  camera  in  his  office,  we  had  surveillance  out- 
side, we  had  films  of  the  individual  removing  the  docu- 
ments from  the  Top  Secret  safe-or  Secret  safe  in  this 
case— putting  them  in  his  car,  driving  to  Narragansett,  and 
there  meeting  with  an  agent  of  the  Soviet  Embassy  in 
Washington,  D.C.,  at  which  point  he  started  to  hand  over 
the  documents  and  was  arrested. 

Now,  at  the  trial  those  radar  manuals  were  declassified, 
as  they  would  have  to  be  under  the  normal  espionage 
statute,  so  we  could  establish  to  the  satisfaction  of  the 
jury  that  they  were  full  of  information  relating  to  the 
national  defense. 

Let  us  assume,  however,  that  instead  of  the  radar 
manuals— which  I  think  many  of  you  will  have  to  recog- 
nize, the  radar  systems  of  destroyers  in  the  Sixth  Fleet 
are  probably  because  of  the  oountfT-measurs  cy:tcrr.;  thot 
we  have  now,  that  our  enemies— we're  not  sure— have,  our 
radar  systems  are  perhaps  not  that  sensitive.  Suppose  it 
had  been  the  concept  of  an  entirely  new  device,  some- 
thing of  which  the  concept  was  entirely  new,  and  the 
same  thing  had  happened:  he  had  made  contact  with  the 
Russian  agent,  he  had  attempted  to  sell,  we  had  been  able 
to  arrest  at  the  same  time. 

Everyone  says  that  1125  of  the  proposed  code  which 
says  that  a  foreign  agent  should  not  obtain  or  collect 
classified  information  is  proper,  and  that  we  shouldn't 
have  to  disclose  at  that  trial  the  very  information  we  are 
seeking  to  protect.  But  then  they  turn  around  and  say 
you  shouldn't  be  allowed  to  prosecute  the  individual  in  a 
position  of  trust  over  that  classified  information  without 
disclosing  the  very  information  you  are  seeking  to 
protect. 

I  suggest  that  the  information  that  can  generally  not 
be  declassified  for  the  purposes  of  trial  is  the  most  sensi- 
tive and  the  most  important.  And  1124  was  designed  to 
close  that  gap  to  reach  only  those  people  who  are  in  a 
position  of  trust  over  the  information. 

Finally-one  final  comment— I  thin!:  the  tension  be- 
tween the  press  and  the  public  and  the  Congress  and  the 
Executive  on  these  matters  is  very,  very  important.  If  the 
Department  of  Justice  or  the  prosecutors  became  ex- 
tremely happy  with  the  proposed  legislation,  Bob  might 
raise  some  questions  in  his  mind.  I  think  if  we  proposed 
the  statute  and  the  members  of  the  public  and  the  press 
did  not  seriously  question  it,  I  think  we  might  have  some 
problems.  I  think  that  tension  is  inevitable.  I  think  it's 
good.  I  think  the  give  and  take  back  and  forth  and  the 
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criticism  and  comment  may  result  in  a  better  code.  Per 
haps  this  is  the  basis  of  some  of  Mr.  Richardson's  com- 
ments the  other  day  which  I  will  get  into  deeper  if  there 
are  any  questions  about  it. 

Questions  and  Discussion 

Mr.  Fenerty:  Mr.  Maynard,  you  had  a  little  briefer 
session  previously  than  we  had  anticipated.  Perhaps  you 
had  something  further  to  say? 

Mr.  Maynard:  I  think  I  should  say  before  anything 
else  that  in  the  three  or  four  months,  I  suppose,  since  his 
proposed  code  became  available,  I  have  heard  any  number 
of  discussions,  summaries  of  the  substance  of  this  mate- 
rial. And  I  must  say  that  even  though  I  am  not  thorough- 
ly persuaded  on  all  of  Mr.  Keuch's  points  that  this  was 
surely  the  most  cogent  summary  that  I  have  heard  so  far, 
and  I'm  very  grateful  for  it  because  I  learned  a  lot  in  the 
process  of  that  summary. 

We  were  talking  earlier  about  the  possible  vulnerability 
under  one  of  the  other  sections,  1124  I  believe.  But  I  am 
very  interested  in  getting  Mr.  Keuch's  reaction  to  a  ques- 
tion on  1122  in  the  new  code,  because  I  think  this  raises 
some  of  the  problems  that  we  as  journalists  have  to  cope 
with. 

1122  you  will  remember  is  the  section  that  requires 
knowledge  of  the  communications,  knowledge  that  the 
information  relates  to  national  defense,  and  knowledge 
that  the  person  receiving  it  is  not  authorized  to  do  so. 

Now,  I  have  a  little  summary  here  to  which  I  would 
like  Mr.  Keuch's  reactions: 

That  the  existing  law  requires  a  showing  that  the 
information  in  question  (a)  relates  to  tne  naiionai  defense 
and  (b)  is  of  such  nature  that  the  possessor  has  reason  to 
believe  that  it  will  injure  the  United  States  or  aid  a  foreign 
nation  if  it  is  communicated  to  an  unauthorized  person. 

No  such  requirement  exists,  as  I  understand  it,  in  the 
Nixon  proposal,  and  that  the  requirement  is  perhaps  the 
basis  for  the  Ellsberg  defense;  and  that  further,  the  not 
authorized  in  the  new  proposal  is  considerably  more  nar- 
row than  the  not  entitled  in  the  existing  law,  and  that 
anyone  not  specifically  authorized  by  law  under  the  new 
proposal  may  not  receive  defense  information  on  pain  of 
criminal  penalties. 

And  here's  the  problem:  allegedly  one  may  be  entitled 
under  the  existing  law  but  not  be  authorized  under  the 
new  law.  If  we  get  in  this,  we're  not  talking  of  the  person 
who  was  originally  authorized  custodian  of  the  informa- 
tion, but  a  legislative  assistant  in  a  Congressman's  office 
could  come  upon  the  information,  consider  it  to  be  vital, 
that  it  be  released— under  this  proposal  as  I  understand  it, 
the  legislative  aide  and  conceivably  the  reporter  who 
receives  it  from  him  would  both  be  vulnerable  for  prose- 
cution, whereas  they  would  not  have  been  under  the 
previous  law. 

Mr.  Keuch:  I'd  like  to  comment  on  that,  if  I  can  keep 
them  all  in  mind. 

First,  I  think  there's  a  misunderstanding  in  the  sum- 
mary. If  I  recollect,  I  think  that  was  a  memorandum  of 
Senator  Muskie's,  but  perhaps  it  wasn't. 

Mr.  Maynard:     No. 

Mr.  Keuch:  First,  it  states  the  present  law  does  not 
prohibit  the  unauthorized  communication  of  information 


relating  to  national  defense,  unless  you  can  show  that  the 
individual  knew  that  it  could  be  used  to  the  harm  of  the 
United  States  or  to  the  advantage  of  a  foreign  power. 
This  is  not  so. 

793(d)  and  (e),  as  I  tried  to  mention,  say:  it  shall  be  a 
crime— or  however  the  phraseology  is— for  an  individual  to 
communicate  specific  types  of  information-books,  docu- 
ments, maps,  photographs,  code  books,  etc.,  etc.— the 
listed  specific  items,  related  to  the  national  defense-semi- 
colon or  perhaps  comma,  I'm  not  sure-and  then  it  says: 
or  information  related  to  the  national  defense  which 
information  the  possessor  has  reason  to  believe  could  be 
used  to  the  harm  of  the  United  States  or  to  the  aid  of  a 
foreign  power. 

Now,  I'm  not  going  to  just  rely  on  punctuation.  The 
legislative  history  of  the  addition  of  the  phrase,  informa- 
tion which  the  possessor  has  reason  to  believe,  etc.,  is  so 
crystal  clear  that  what  Congress  was  doing  there  was 
engrafting  the  additional  requirement  that  you  show  that 
the  possessor  knew  that  the  information  could  be  used  to 
the  harm  of  the  United  States  or  to  the  advantage  of  a 
foreign  power-because  information  would  cover  oral 
communications  possibly,  would  cover  things  that  were 
not  in  a  physical  shape  where  they  would  probably  have 
some  indications  they  were  covered. 

I  don't  have  to  rely  on  my  interpretation,  thank  good- 
ness, because  I  can  point  to  Justice  White,  Justice  Berger, 
Justice  Powell,  and  Justice  Stewart  and  most  of  the  other 
members  of  the  Court  in  the  New  York  Times  case— New 
York  Times  and  Washington  Post  case-which  said  that 
793  was  interpreted  just  that  way. 

I  don't  think  that  I  should  just  rely  on  that.  That 
vvoulu  uc  llifc  classic  cop-Got.  In  addition,  it's  net  s 
question  of  whether  or  not  we  recodify  present  law.  It's 
really  what  should  the  law  be,  I  think,  before  we  reform 
and  recodify  a  code.  However,  I  have  a  great  deal  of 
respect  for  the  present  law  because  it  has  been  hammered 
out  in  the  ovens  of  the  democratic  process  and  has  been 
hammered  out  in  the  courtrooms  across  the  country 
generally-the  greatest  respect.  I  don't  think  the  Brown 
Commission  has  paid  as  much  attention  to  it  as  we  wish 
they  had. 

But  the  proposed  code,  I  think,  goes  further  in  the 
requirement;  that  is,  that  there  must  be  a  knowing  com- 
munication of  the  information,  knowing  it  is  related  to 
the  national  defense.  I  tried  to  make  clear  that  that 
knowledge  would  have  to  include  all  the  concepts  I  talked 
about:  that  is,  that  it  relates  generally  to  the  military 
establishment  of  the  United  States  or  the  related  aspects 
of  national  preparedness;  that  it  otherwise  affects  the 
national  security,  etc.,  etc. 

It's  also  very  important  that  determination  would  be  a 
jury  question  in  1122.  The  jury  would  have  to  determine, 
if  it  was  the  type  of  information  and  that  the  individual 
knew  it,  and  he  passed  it  on.  The  legislative  aide  in  the 
example  and  the  recipient  will  be  just  as  guilty  under  the 
present  law  which  has  been  in  effect  for  30-some  years.  I 
think  there  is  some  lesson  to  be  learned  in  the  prosecutive 
discretion  that  was  used  under  a  statute  that  has  suc- 
ceeded or  existed  for  that  long. 

It  would  be  a  serious  problem  if  you  do  not  have  a 
provision  such  as  1122  and  have  only  the  classic  espio- 
nage provision,  that  is,  communication  intentionally  to  a 
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foreign  power.  We  all  know  once  we  lose  control  of 
things  we  very  often  loss  them  entirely.  If  I  cash  my 
paycheck  and  I  don't  keep  it  in  my  wallet  or  in  my  safe 
but  instead  I  put  it  out  on  the  lunch  counter  downtown 
and  come  back  a  few  months  later,  I  may  find  that  I've 
lost  control  of  that  money.  The  same  thing  is  going  to 
happen  once  we  get  information  related  to  the  national 
defense  which  escapes  from  the  system. 

Perhaps  the  legislative  aide  situation  is  a  very  good 
example.  But  if  this  is  a  departure  from  present-well,  it's 
not  a  departure  from  present  law,  and  I  think  it's  a 
provision  that  is  necessary. 

Question:  Mr.  Keuch,  this  might  be  a  mundane  ques- 
tion, but  the  espionage  laws  in  marking  classified  informa- 
tion, the  contractor  to  the  Government  is  required  to  put 
on  a  warning  notice,  whereas  the  Government  is  not.  Can 
you  tell  us  why  that  is  done,  what's  the  legal  basis  for 
that?  Are  you  familiar  with  it? 

Mr.  Keuch:  I'm  familiar  with  the  requirement,  having 
been  in  the  military  myself.  I  would  imagine  that  the 
difference  is-well,  I  think  one  of  the  rationales  behind 
it-l  don't  know:  I  honestly  don't  know.  Maybe  the 
rationale  has  been  that  the  defense  contractor  is  closer  to 
an  uncontrolled  situation  than  the  Government-for  ex- 
ample, I  wasn't  too  much  concerned  when  my  ship  was  a 
couple  hundred  miles  at  sea  of  getting  classified  informa- 
tion communicated  to  other  people.  When  it  got  into 
port,  it  got  to  be  a  much  more  serious  problem. 

The  concept  may  be-l  honestly  don't  know-the  con- 
cept may  be  because  there's  a  lot  more  opportunity  for 
individuals  not  having  authorized  access  and  so  on  to  be 
somewhere   within   that   range.   Plus  the  fact,   I   suppose, 

uidt      a      GiWei  iluiciu      employee      wiiu     ildS     cidSSllicallon 

authority,  that's  authorized  to  have  classified  information, 
generally  stays  permanently  in  that  position;  whereas,  as  I 
understand  the  industrial  security  program,  an  employee 
may  work  on  a  classified  contract  for  McDonnell-Douglas, 
for  example,  for  a  five-year  period  and  then  for  a  five- 
year  period  work  on  something  that's  entirely  unclassified, 
and  then  perhaps  come  back  five  years  later— perhaps  the 
rationale  is  that.  I  honestly  don't  know.  That's  just  my 
guess. 

Mr.  Fenerty:  You're  referring  to  the  lengthy  wording 
that  this  is  a  violation? 

Question:  Yes.  It  used  to  be  the  Espionage  Clause. 
I've  often  looked  at  the  requirement  within  the  defense 
contract  as  giving  the  person  having  access  to  the  informa- 
tion notice  that  the  material  does  contain  classified  infor- 
mation as  the  statement  says.  But  it  doesn't  seem  reason- 
able that  the  notice  should  be  applied  only  to  industry 
and  not  to  Government  since  they  both  should  have  and 
be  charged  with  that  knowledge. 

Mr.  Keuch:  I  agree.  Of  course  there  are  requirements 
in  most  agencies  for  periodic  instruction  to  all  employees 
who  have  access  about  their  duties  in  handling  this  infor- 
mation-in  fact,  it's  to  all  employees  whether  they  have 
access  in  their  daily  jobs  or  not.  Perhaps  one  thing  is 
done  one  way  and  the  other  is  dene  another. 

We  can  control,  I  guess,  our  briefing  session  but  I  guess 
we  can't  be  sure  that  industry  will  conduct  those  briefing 
sessions.  Maybe  that's  it.  I  just  don't  know. 

Question:  I  have  a  question  for  Mr.  Maynard,  if  I 
may. 


If  In  the  course  of  your  profession  as  a  reporter  you 
obtain  information  which  you  think  may  be  classified- 
this  is  a  double  question-to  whom  do  you  turn  for 
advice?  And  if  it  does  turn  out  to  be  classified,  what 
would  you  do  with  it? 

Mr.  Maynard:  I  think  that  frequently  depends  on  the 
character  of  the  information,  obviously.  One  of  the 
greatest  problems  is  we  have  a  flood  of  classified  material 
in  various  agencies  of  the  Government  that  leave  them- 
selves open  to  argument  as  to  the  legitimacy  of  the 
classification.  I  think  that's  one  question. 

You  all  may  know  about  the  incident  that  occurred 
out  in  Wisconsin  where  one  of  the  military  agencies  set 
up  a  system  for  communication,  and  a  newspaper  out 
there  wrote  a  story  about  it  When  the  story  arrived  in 
Washington  for  the  inspection  of  the  Pentagon  it  was 
promptly  stamped  classified.  That's  the  kind  of  thing  we 
have  to  be  concerned  about. 

In  answer  to  your  first  question,  what  would  I  do:  my 
first  attempt,  obviously,  as  a  citizen,  if  I  think  the  infor- 
mation ought  to  be  shared  with  others  is  to  make  some 
attempt  to  get  it  declassified.  And  if  that  proves  to  be 
impossible  for  whatever  reason,  then  I  suppose  we  discuss 
this  with  the  agency  involved  and  with  the  newspaper  to 
try  to  arrive  at  some  determination  as  to  what  ought  to 
be  done.  •»■ 

That's  precisely  what  happened  in  the  case  of  the 
Pentagon  Papers.  The  editors  of  the  newspapers  looked  at 
the  documents  and  saw  in  most  cases  the  material  was  old 
and  didn't  affect  anything  ongoing,  and  concluded  there 
was  no  risk  to  the  national  interest  that  the  coverage 
would  reveal. 

We'd  go  through  this  process.  There  are  a  number  of 
things  we  do.  You  don't  just  walk  in,  see  a  document, 
and  rush  out  and  print  it.  No  responsible  journalist  that  I 
know  of  would  do  that. 

Mr.  Keuch:    May  I  expand  on  that  a  little. 

One  thing  I  think  I'd  like  to  mention.  I  mentioned 
that  1124  was  a  reaction  to  a  deep  concern  of  the 
intelligence  community  for  many,  many  years.  In  fact, 
back  in  1956  the  National  Commission  on  Government 
Security,  headed  by  various  members  of  the  American  Bar 
Association  and  representatives  of  Government  but  mostly 
from  the  private  bar  and  other  things,  had  come  up  with 
this  proposed  code  which  made  it  a  crime  for  anyone  to 
communicate  classified  information  to  anyone  not  autho- 
rized to  receive  it. 

The  Department  has  always  been  strongly  opposed  to 
such  a  statute,  thinking  it  has  extremely  serious  First 
Amendment  questions  if  not  totally  beyond  the  pale  of 
the  First  Amendment. 

One  of  the  reasons  1124  came  to  culmination  after 
this  period  of  concern  is  one  of  the  things  you'll  be 
discussing,  I'm  sure,  and  you  are  discussing,  11652,  the 
Executive  Order.  I  think  there  are  some  things  in  the 
Executive  Order  that  made  1124  much  more  reasonable 
in  our  approach,  particularly  if  limited  to  people  of 
authorized  possession;  and  particularly  in  fact  that  there 
are  provisions  open  now  to  people  to  get  declassification 
or  to  argue  about  over-classification.  And  perhaps  more 
important,  as  we  discussed  at  lunch,  the  fact  is,  if  I 
originally  classify  a  document  that  original  classification 
follows  that  particular  information  I  classify,  not  only  in 
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that  document,  but  in  successive  documents. 

Now,  if  I  would  sit  here  and  tell  you  I  thought  the 
Executive  Order  system  and  all  the  concepts  of  it  are 
working  100  percent,  I  would  be  a  fool,  and  I  don't  think 
I  am.  And  I  think  I'm  a  good  enough  lawyer  to  know 
that  there  is  much  evidence  around  that  says  it  is  not 
working  the  way  it  should.  We  can  bring  horrible  ex- 
amples forward.  They  have  been  brought  forward  before 
and  I'm  sure  they  will  be  in  the  future.  I  suggest,  how- 
ever, that  the  answer  to  that  is  not  to  permit  the  indivi- 
dual in  a  position  of  trust  who  makes  a  unilateral  declassi- 
fication, if  you  will,  of  that  information  to  escape  all 
criminal  responsibility;  but  rather  to  make  sure  that  our 
system  is  an  effective  and  good  system.  The  system  does 
at  least  now  provide  the  review  of  classification;  it  pro- 
vides for  caring  for,  the  accountability  of  that  classifica- 
tion; and  it  does  provide  for  at  least  administrative  sanc- 
tions at  this  point  for  people  who  have  misused  the 
classification  process. 

One  of  the  things  Mr.  Richardson,  the  Attorney 
General,  mentioned  in  his  testimony-l  think  one  of  the 
things  that  perhaps  is  implicit  in  the  draft  of  1124, 
certainly  we  had  in  mind  as  I  just  indicated  in  these 
provisions— was  that  it  may  be  an  improvement  to  make 
clear  what  is  there  by  inference  and  by  intent,  to  provide 
that  there  can  be  no  prosecution  under  1124  for  com- 
munication of  classified  information  if  there  is  no  admin- 
istrative system  open  to  the  individual  to  challenge  the 
classification  of  that  system.  That's  one  of  the  things 
that's  being  studied. 

Of  course  that  reallv  is  what  would  be  present  in  the 
proposed  code,  what  we  intended,  because  the  system  is 
there  in  E.O.  11652.  And  if  the  system  were  not  effective, 
if  it  were  not  working,  Congress  of  course  could  deny  us 
the  authority  of  1124. 

•Question:  With  respect  to  S-1,  Section  2-5B7,  harmful 
use,  do  you  feel  that  that  might  have  some  overbreadth  in 
its  language;  and  also  what  constitutional  standards  do 
you  use  in  drafting  such  legislation— compelling  state 
interest  vs.  rational  basis?  Do  you  really  consider  that  in 
drafting  the  legislation? 

Mr.  Fenerty:  I  could  only  speak  for  myself  of  course. 
I  would  like  to  think  that  we  consider  whatever  we  can 
lay  our  hands  on-on  anything  that  I  deal  with.  Neither 
Mr.  Keuch  nor  myself  was  responsible  for  the  drafting  of 
S-1. 

The  "harmful  use"  prohibition,  I  had  neglected  to 
mention,  is  in  Section  2-5B8.  The  term  "use"  appears  in 
18  USC  798.  I  think  it's  also  in  one  or  two  of  the  other 
laws.  But  the  "harmful  use,"  I  assume,  is  the  Senate 
Subcommittee's  antidote  to  the  overbreadth  point,  so  to 
speak.  By  limiting  the  offense  to  harmful  use  I  think  they* 
propose  to  avoid  the  claim  that  their  provisions  are  over- 
broad. 

Question:  Knowing  communications  to  a  foreign 
agent  vs.  negligence  in  handling? 

Mr.  Fenerty:  Well,  as  I  would  understand  the  S-1 
provision,  it  would  be  intended  to  cover— well,  the 
Government  would  have  to  prove  harmful  use  in  court  as 
a  matter  of  fact  as  an  element  of  the  prosecution's  case. 
If  it  could  not  prove  that  the  disclosure  was  in  fact 
harmful-if  they  did  not  prove  it  was  harmful  to  the 
United  States,  it  would  be  no  offense. 


The  difficulty  with  that— there  are  difficulties  no  mat- 
ter which  way  you  go,  as  Mr.  Maynard  and  Mr.  Keuch 
have  pointed  out  here-is  that  it  forces  you  to  use  2C/20 
hindsight.  The  man  who  releases  it  and  gets  it  right  is 
home  free  and  clear  and  everyone  is  happy.  The  man  who 
guesses  wrong,  both  he  and  apparently  the  national  secu- 
rity suffer. 

Mr.  Keuch:  I  think  there  is  also  a  little  different 
answer  too.  That  provision  is  comparable  to  1122.  It 
provides  for  communication  of  classified  information  re- 
lating to  the  national  defense  to  unauthorized  persons  in 
a  manner  harmful  to  the  United  States.  Probably  that  will 
be  an  objective  stance.  That  is,  in  a  criminal  prosecution 
the  proof  would  be  that  someone  knowing  that  type  of 
information,  etc.,  etc.,  and  the  very  fact  that  he  took  it 
outside  the  channels  of  control,  if  you  will,  channels  of 
accountability  and  counting,  and  so  forth,  would  be  in  a 
manner  harmful  to  the  United  States. 

But  it  also  opens  up  the  defense  of,  well,  you  know, 
"what  I  really  intended  was  to  benefit  my  country  greatly 
by  doing  what  I  did." 

As  I  mentioned.  Sections  1122  and  1123  are  designed 
to  cover  those  areas  of  activity  that  do  not  have  the 
"equal"  intent  to  ultimate  communication  to  a  foreign 
government,  but  is  activity  that  still  could  result  in 
compromise. 

Now  the  penalties  are  much  lighter  in  1122  and  1123 
because  of  the  difference  in  the  intent.  And  I  might  also 
point  out  that  the  Brown  Commission  has  a  comparable 
position  to  1122,  without  the  addition  in  S-1  of,  "in  a 
manner  harmful  to  thp  United  Rtatp?  " 

I  think  it  might  be  very  difficult  as  a  layman  to  look 
at  the  Government's  evidence  and  decide  that  that  evi- 
dence was  put  in  the  case  to  prove  it  was  information 
relating  to  the  national  defense  and  this  evidence  was  put 
in  to  prove  it  was  not  in  a  manner  harmful— one  thing 
really  does  the  other.  I  think  this  is  why  we  felt,  certainly 
that  the  drafters  felt,  that  1122,  requiring  knowing  that 
this  information  was  of  that  type,  knowing  communica- 
tion to  a  person  you  knew  was  not  authorized  to  receive 
it,  really  had  a  stricter  standard  than  793(d)  and  (e),  and 
that  the  remainder  of  793(d)  and  (e)  which  relates  only 
to  information  in  an  oral  manner  is  almost  identical.  I 
don't  see  how  you  can  separate  the  two.  As  a  practical 
matter,  preparing  a  case  like  this,  I  can't  see  the  difference. 

Question:  Is  the  continued  and  consistent  use  of  the 
term  national  defense  information  here  in  the  proposals  a 
deliberate  rejection  of  the  term  national  security  informa- 
tion as  appears  in  11652? 

Mr.  Keuch:  It  certainly  is  not  an  effective  rejection  of 
the  term  national  security.  We  belive  that  the  phraseol- 
ogy, information  related  to  the  national  defense,  is  some- 
what narrower  than  national  security. 

Again,  up  until  the  very  last  draft,  the  proposed  Jus- 
tice Department  view  did  carry  forward  "information  re- 
lated to  the  national  security,"  because  it  wanted  to 
parallel  the  Executive  Order.  Our  concept  was  we  wanted 
to  make  very  clear  in  the  legislative  history  that  we 
intended  to  carry  forward  all  the  concepts  of  present  law, 
which  seems  to  have  worked  in  an  admirable  way.  We 
have  protected  information  and,  also,  I  believe,  have  not 
steamrolled  over  other  interests.  We  thought  if  we're  go- 
ing  to    make    that   clear    in    the    legislative   history,   the 
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clearest  way  to  do  it  is  to  say  "information  relating  to 
national  defense." 

It's  not  a  rejection  of  national  security  in  the  Execu- 
tive Order,  but  it's  an  intentional,  very  definite  attempt 
to  make  sure  we're  carrying  forward  the  litigative  history 
of  the  phraseology. 

Now  also  there's  good  argument  that  national  security 
in  the  Executive  Order  is  somewhat  broader  than  informa- 
tion relating  to  the  national  defense,  because  it  does,  I 
think,  cover  foreign  relations  information.  National  de- 
fense information  in  the  proposed  code  would  only  cover 
foreign  relations  when  it  affected  the  security  of  the 
United  States. 

I  might  be  hard  pressed,  to  give  you  examples  of 
something  in  foreign  relations  that  you  could  not  say 
would  affect  the  security  of  the  United  States,  but  we 
think  it's  a  narrower  concept.  There  may  be  all  types  of 
tariff  discussions  and  trade  discussions  and  so  on,  that  are 
not  foreign  relations  that  affect  the  national  defense.  We 
attempted  very  definitely  to  keep  the  proposed  code  to 
the  concepts  of  the  espionage  statutes  that  have  been  in 
existence  for  30-some  years  as  far  as  the  type  of  informa- 
tion that  was  covered. 

We  tried  to  be  helpful  by  adding  a  list  as  I  mentioned 
of  illustrative  examples  of  the  type  of  information  we're 
concerned  about.  We  also  provided  for  foreign  relations 
information  affecting  the  security  of  the  United  States.  It 
wasn't  a  rejection  as  much  as  it  was  a  clear  acceptance  of 
past  law  in  this  area. 

Question:    What  were  the  intellectual  criteria? 

Mr.  Keuch:  Well.  I'd  like  to  Esy  the  people  who  wrote 
the  theft  statute  should  answer  that  for  you. 

Frankly,  the  theft  provisions  of  the  code,  very  briefly, 
were  designed  to  cover  the  present  641;  as  Sandy  men- 


tioned, one  of  the  counts  of  the  indictment  in  the  Ellsberg 
case  was  for  theft  under  641.  And  I  frankly  would  have 
to  let  the  people  who  drafted  that  answer. 

I  will  say  it  was  never  intended  to  be  considered  in 
conjunction  with  or  used  with  the  espionage  statutes,  but 
only  to  codify  what  they  thought  was  ultimate  law  under 
641. 

I  think  some  of  the  cases  where  you  can  "steal" 
information  without  stealing  the  document  are  things  like 
trade  secrets  and  the  rest.  They  were  not  Government 
trade  secrets.  They  were  cases  as  to  whether  or  not  this  is 
the  type  of  thing  to  expect  under  common  law  and  the 
normal  concepts  of  theft  can  in  fact  be  the  subject  of  a 
theft. 

I'd  like  to  have  the  drafters  speak  for  themselves, 
because  I  think  the  drafters  felt  if  you  take  trade  secrets 
out  of  a  file  cabinet  and  xerox  them  and  put  the  originals 
back,  it  doesn't  matter  how  you  slice  it  and  cut  it,  you've 
stolen  trade  secrets.  I  think  that  there  was  an  attempt  to 
codify  what  they  throught  was  the  present  law. 

Question:  This  is  trying  to  bring  copyright  law  into 
federal  practice? 

Mr.  Keuch:  I  know  that  there  was  no  attempt  to  put 
that  into  the  control  of  classified  information.  I  do  know 
they  felt  there  is  a  concept,  and  I  agreed  with  some  of 
the  questions  that  came  up  this  morning  and  some  of 
Sandy's  comments  that  the  Government  holds  property 
and  holds  ideas  and  holds  information  for  everyone,  but 
everyone's  rights  can  be  diluted  if  that  information  be- 
comes available  in  rhernc!;  crid  aicas  it  snould  not  other- 
wise be  available. 

I  think  their  attempt  was  to  cover  what  they  thought 
the  present  law  covered.  ■ 


7315 


LLOYD  K.  MOYER 


The  Mentally  Abnormal  Offender  in  Sweden: 

An  Overview  and  Comparisons  With 

American  Law 

I.    Introduction 

Very  often  in  articles  on  Swedish  law  in  American  journals  the 
discussion  follows  the  same  lines  as  if  the  comparison  were  between 
the  law  of  two  American  sister  states.  It  is  said  that  Swedish  labor 
law  or  environmental  protection  law  has  provisions  A,  B,  C,  and  D 
which  correspond  to  somewhat  similar  provisions  in  American  law. 
The  discussion  then  points  out  certain  differences  of  emphasis  in  the 
two  bodies  of  law,  finishing  up  in  a  flurry  of  recommendations  on 
what  an  author  thinks  should  be  kept  and  what  might  perhaps  be 
changed  in  light  of  a  successful  institution  or  provision  in  one  system 
which  could  solve  a  problem  which  has  appeared  in  the  other  system. 

This  type  of  problem-solving  is  of  course  a  function  of  compara- 
tive law — probably  its  most  important  practical  function.  All  so- 
cieties, and  especially  all  modern  industrial  ones,  have  to  solve  the 
same  basic  legal  problems  for  regularizing  social  relationships  and 
making  peace  among  the  competing  societal  interests.  As  a  modern, 
prosperous  and  wealthy  social  democracy,  Sweden  and  its  legal  system 
are  an  inviting  source  of  ideas  for  solving  common  problems. 

In  concentrating  on  the  legal  texts  and  procedures,  however,  the 
resulting  articles  often  give  a  distorted  comparative  picture.  The 
physical  size  of  the  country,  the  make-up  of  the  society,  and  the  way 
law  is  made  and  applied  are  so  different  in  Sweden  and  the  U.S.A.  that 
these  social  factors  must  be  kept  in  mind  in  order  to  get  an  accurate 
view  of  the  meaning  of  written  legal  provisions. 

Sweden  is  a  little  larger  than  California  and  has  a  population 
of  some  8  million.    Highly  centralized  governmental  and  educational 
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systems  ensure  extensive  uniformity  of  experience  from  school-age 
onwards.  Even  the  church  is  run  by  the  state  and  acts  partly  as  a 
government  agency,  registering  births,  marriages  and  deaths  for  per- 
sons of  all  faiths.1 

This  cultural  homogeneity  is  disturbed  by  some  5-10,000  nomadic 
Lapps  in  the  northern  areas,  and  more  significantly  by  increasing  num- 
bers of  immigrants  mainly  from  Finland  and  south-central  Europe. 
There  are  about  500,000  immigrants  in  the  country  mainly  as  factory 
workers  but  also  as  unskilled  help,  e.g.  in  stores  and  restaurants.2 
The  "immigrant  problem"  is  a  continual  topic  of  conversation  among 
government  officials,  in  newspaper  articles  and  among  native  Swedish 
people,  many  of  whom  view  with  alarm  the  "unrest"  attendant  on  the 
presence  of  this  6%  minority.3 

To  an  American  hardened  to  social  violence  a  disturbance  caused 
by  a  6%  minority  practically  none  of  which  has  been  jailed  for  over  a 
year  is  no  social  disturbance  at  all.  The  magnitude  of  a  social  prob- 
lem is  judged  by  each  society's  frame  of  reference,  as  illustrated  by 
a  Time  magazine  article  in  which  the  "war"  dead  in  Northern  Ireland 
for  1972  was  mentioned  as  472,  while  the  number  of  murders  under 
"normal"  conditions  in  the  city  of  Atlanta  during  the  same  year  was 
295.4  The  worried  response  of  Swedish  society  to  the  immigrant 
"problem"  gives  an  indication  of  the  social  tranquility  that  prevails 
there. 

Peacefulness,  an  attitude  favoring  cooperative  effort  and  organi- 
zational thoroughness,  characterize  Swedish  society.  Sweden  has  not 
been  directly  involved  in  a  major  war  since  the  early  1700's.5  As  this 
article  will  show,  a  law  is  not  passed  until  it  has  been  thoroughly  re- 
searched by  a  committee  of  experts  and  debated  in  Parliament,  a  proc- 
ess which  often  takes  several  years. 

Their  love  for  organization  and  computerized  centralization  has 
led  one  writer  to  call  the  Swedes  the  "new  totalitarians"  of  computer 
government6  and  has  even  inspired  them  to  enact  safeguards  against 
the  potential  of  invasion  of  privacy  in  the  use  of  computerized  in- 

1.  Swedish  Institute,  Immigrant  in  Sweden  15-16  (1969).  This  relation- 
ship between  the  state  and  the  Evangelical  Lutheran  Church  is  the  subject  of 
controversy  and  may  be  ended,  however.  A  church  leader  has  recently  sug- 
gested closing  some  churches,  many  of  which  are  sparsely  attended.  See 
"Varen  prast  har  rate"  (Our  Priest  is  Right),  Dagens  Nyheter  5  Feb.  1973, 
p.  1,  44. 

2.  Ibid.  1. 

3.  An  often  cited  statistic  is  that  this  6%  minority  makes  up  17%  of  the 
Swedish  prison  population.  In  1971,  1621  foreigners  were  jailed  for  various 
offenses.  About  90%  of  this  group  were  Finns,  Yugoslavs  and  Greeks.  60% 
were  sentenced  to  3  months  or  less,  however.  Kriminalvarden  statistik 
1971,  p.  35. 

,  4.    Time  8  Jan.  1973,  p.  15,  47. 

5.  Andersson,  Swedish  History  in  Brief  22  (1965). 

6.  See  Huntford,  The  New  Totalitarians,  esp.  ch.  3  (1971). 
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formation.7  Yet  this  organization  is  administered  in  what  to  this  ob- 
server appears  to  be  a  humane,  even  relaxed,  way,  and  is  constantly 
watched  over  for  injustices  by  the  news  media  and  topical  writers. 
Also,  one  never  feels  too  far  removed  from  "the  government"  at  all 
levels  as  is  so  often  the  case  in  the  U.S.A.  The  national  government 
buildings  in  Stockholm  are  not  terribly  imposing  and  one  is  not  sur- 
prised to  see  government  leaders  walking  among  the  shops  or  eating 
in  local  restaurants. 

Certainly  to  an  American  the  everyday  business  at  the  municipal 
court  (tingsratt)  level  must  appear  a  wonder  of  informality  and  yet 
order  when  compared  with  most  municipal  courts  in  the  U.S.A.  Crim- 
inal cases  are  handled  by  a  judge  and  5  lay  assistants  (namndeman) 
in  an  informal,  conversational  type  of  hearing  during  which  a  defend- 
ant is  given  ample  time  to  speak.  Indigents  are  provided  counsel  by 
the  state.8  Most  of  the  sentences  handed  down  are  much  lighter  than 
in  the  U.S.A.,  and  extensive  use  is  made  of  probation  and  other  forms 
of  non-institutional  partial  deprivation  of  freedom. 

It  is  important  to  keep  this  picture  of  a  highly  educated,  homo- 
geneous, relatively  small  and  stable  society  in  one's  mind  when  study- 
ing Sweden's  legal  system.  In  the  criminal  law  especially  the  pro- 
gressive and  seemingly  lenient  provisions  are  sufficient  for  social 
control  when  seen  in  the  context  of  a  people  with  a  largely  similar 
cultural  background  who  see  their  society  more  as  something  that 
ought  to  function  as  a  whole  rather  than  as  a  group  of  individuals 
or  a  mixture  of  warring  interests. 

There  has  been  and  still  is  a  social  peace  in  Sweden  that  has 
never  existed  in  the  U.S.A.  Given  the  premise  that  the  whole  should 
function  together,  Swedish  litigation  is  more  a  negotiation  to  smooth 
over  a  temporary  malfunction  than  a  battle  to  secure  an  individual's 
rights.9 

The  principle  of  nulla  poena  sine  lege  is  nevertheless  adhered  to 
in  the  first  article  of  the  Swedish  Criminal  Code.10  The  individual's 
rights  are  felt  to  be  preserved  by  an  accurate  police  investigation,  the 
integrity  of  the  prosecutor  and  the  court  in  their  consideration  of  the 
evidence,  the  accused's  attorney,  and  the  legal  procedure. 

7.  Swedish  Ministry  of  Justice,  Computers  and  Privacy  (1972).  English 
summary  of  report  and  draft  Data  Act  submitted  by  the  Commission  on  Pub- 
licity and  Secrecy  of  Official  Documents. 

8.  For  the  remarks  of  a  British  attorney  similarly  impressed  see  Davies, 
"A  Morning  at  the  Radhus,"  1  Crim.  L.  Rev.  23  (1970). 

9.  See  e.g.  Swedish  Institute,  Law  and  Justice  in  Sweden  (1971):  "In 
both  civil  and  criminal  cases  .  .  .  the  judge's  role  is  that  of  the  impartial 
chairman  and  the  trial  is  conducted  as  a  negotiation  between  the  litigants." 
At  3. 

10.   The  Criminal  Code  of  Sweden    (Brottsbalken)    art.   1.    (Sellin  trans. 
1965). 
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The  defense  attorney's  function  is  not  to  look  for  procedural 
errors  made  by  the  police  or  court,  but  rather  to  the  justice  of  the  case 
as  a  whole.  Indeed,  during  the  proceedings  and  investigations  there 
are  no  exclusionary  rules  of  evidence.11  It  is  reputedly  impossible  in 
Sweden  for  a  defendant  to  be  acquitted  for  procedural  error  alone  as 
in  the  U.S.A.1- 

Swedish  criminal  procedure  follows  in  its  outer  forms  the  outline 
of  U.S.  criminal  procedure.13  There  is  a  police  investigation  (forun- 
dersokning)  of  a  suspect  (mistankt).  If  the  evidence  is  felt  to  be 
sufficient,  the  suspect  is  brought  to  court  for  a  preliminary  hearing 
(forhbr).  He  cannot  be  held  there  longer  than  six  hours  without 
being  indicted  (atalad).  From  the  time  of  the  preliminary  hearing 
indigents  are  entitled  to  the  free  services  of  a  public  defender  (of- 
fentlig  forsvarare).  The  suspect  is  required  to  repay  such  costs  to 
the  state  but  the  rate  of  repayment  is  not  high. 

If  it  is  felt  that  the  court  needs  more  information  about  a  defend- 
ant at  trial,  the  court  (domstol)  may  order  a  complete  background 
investigation  (personundersokning).  This  investigation  is  usually 
not  made  if  the  prosecutor  (aklagare)  has  in  the  meantime  decided 
not  to  prosecute.  Special  psychiatric  examinations  in  the  form  of  a 
brief  examination  (summarisk  undersokning)  or  a  full  examination 
(ratts-psykiatrisk  undersokning)  may  also  be  ordered  by  the  court 
for  its  use. 

While  the  outline  of  procedure  is  similar  to  that  in  the  U.S.A. 
(except  for  the  more  complete  background  investigations),  the  actual 
hearing  that  it  leads  up  to  is  quite  different  Besides  its  informality, 
there  is  a  difference  in  the  role  of  its  chief  actors,  the  prosecutor, 
the  defendant  and  the  court. 

Throughout  the  procedure  the  prosecutor  is  given  exceptionally 
wide  latitude  in  deciding  whether  or  not  to  drop  prosecution  already 
begun  when  in  his  judgment  the  "public  point  of  view"  makes  it  un- 
necessary.14 During  trial  it  is  mainly  the  court  and  the  prosecutor 
who  question  the  defendant  and  the  witnesses. 

Far  greater  reliance  is  placed  on  work  done  prior  to  trial, 
including  the  background  investigations  and  conferences  between  the 

11.  Swedish  Institute,  supra  n.  9  at  3. 

12.  Conversation  of  the  author  with  Professor  Hans  Thornstedt,  Faculty  of 
Law,  Stockholm  University. 

13.  This  section  follows  the  discussion  in  Elwin  et  aL,  Den  forsta  stenen: 
Studiebok  i  Kriminalpolitik  (The  First  Stone:  Studybook  in  Kriminalpolitik) 
119-51  (1971). 

14.  The  prosecutor  is  specifically  given  the  right  to  waive  prosecution 
under  practically  every  chapter  of  the  Criminal  Code.  Typical  is  ch.  6,  a. 
11:  "When  in  case  of  carnal  abuse  of  child  .  .  .  there  is  little  difference  in 
age  and  development  between  the  offender  and  the  person  against  whom  the 
crime  was  committed,  public  prosecution  shall  not  occur  unless  it  is  called 
for  from  the  public  point  of  view." 
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prosecutor,  defense  attorney,  and  the  court.  There  is  thus  no  need  for 
discovery  procedures  by  the  defense.  The  defense  attorney's  most 
effective  complaints  against  the  adequacy  of  the  evidence  are  made 
to  the  prosecutor  before  the  trial. 

II.    The  Mentally  III  Offender 

A.    General  Provisions 

The  principal  provisions  dealing  with  the  mentally  ill  offender 
are  chapters  1,  31  and  33  the  Criminal  Code.     Ch.  1  s.  2  provides: 
"Unless  otherwise  stated  an  act  described  in  this  Code  shall  be  re- 
garded as  a  crime  only  if  it  is  committed  intentionally.,,    It  is  speci- 
fied that  self-intoxication  does  not  render  an  act  unintentional. 

While  this  might  suggest  that  Swedish  procedure  inquires  into 
the  existence  of  intent  and  accountability,  such  is  not  the  case. 
The  provisions  dealing  with  mental  illness  and  crime  must  be 
read  first  in  the  light  of  the  aims  of  the  Criminal  Code  as  a  whole 
and  the  history  of  how  the  Swedes  have  come  to  deal  with  mental 
illness  and  accountability. 

Ch.  33  s.  2  reads: 

"For  a  crime  committed  under  the  influence  of  mental 
disease,  feeble-mindedness,  or  other  mental  abnormality  of 
such  profound  nature  that  is  must  be  considered  equivalent 
to  mental  disease,  no  other  sanction  may  be  applied  than 
surrender  for  special  care,  or  .  .  .  fine  or  probation  .... 
The  defendant  shall  be  free  of  sanction  if  it  is  found  that  a 
sanction  mentioned  in  the  section  should  not  be  imposed." 

S.  4  continues: 

"...  If  special  reasons  dictate  it,  a  milder  punishment  may 
also  be  imposed  for  crime  committed  under  the  influence  of 
mental  abnormality.  If  very  strong  reasons  dictate  it  and 
no  obvious  obstacle  exists  with  reference  to  public  law  obed- 
ience, a  milder  punishment  than  that  provided  for  the  crime 
may  be  imposed  in  other  cases  as  well.  A  sanction  may  be 
completely  dispensed  with  if  due  to  special  circumstances 
it  is  found  unnecessary."    (Emphasis  added.) 

Surrender  for  Special  Care  includes  handing  over  to  the  Child 
Welfare  Board  (barnvardsndmnden),  the  Temperance  Board  (nyk- 
terhetsnamnden),  closed  psychiatric  care  (sluten  psykiatrisk  vard), 
or  open  psychiatric  care  (oppen  psykiatrisk  vard). 

This  wide  choice  of  dispositions  points  to  the  very  different  legal 
climate  from  that  in  the  U.S.A.  It  almost  appears  that  the  Swedish 
court  has  become  the  "Sociolegal  Commission"  or  "Treatment  Tribun- 
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al"  proposed  by  Sheldon  Glueck.15 

In  fact  the  Criminal  Code,  which  came  into  effect  in  1965,  was 
designed  to  bring  a  socio-legal  approach  to  the  whole  criminal  law 
administration,  including  the  sections  dealing  with  mentally  ill  of- 
fenders. In  no  case  are  courts  limited  by  a  particular  sanction,  except 
that  they  may  not  go  beyond  the  maximum  legal  limits  for  institu- 
tional confinement. 

Imprisonment  is  only  one  sanction,  and  may  be  combined  with 
others  listed  in  ch.  31.    The  intended  overall  emphasis  is  on  non-insti- 
tutional sanctions,  and  statistics  show  that  the  courts  have  complied 
with  the  spirit  of  the  Code  (see  Table  I) . 
Table  I.i« 


Number  of  Person3 

Sentenced 

1965 
9945 

1966 
10703 

1967 
11430 

1968 
11811 

1969 
11562 

1970 

Prison 

11839 

Conditional  Sentence 

2136 

2848 

3414 

3895 

4072 

4560 

Probation 

5935 

7118 

7847 

8256 

8225 

8388 

Youth  Prison 

555 

503 

521 

501 

448 

439 

Preventive  Detention 

.624 

600 

691 

741 

723 

640 

Turned  over  to  the  Child 

Welfare  Committee 

719 

828 

902 

1049 

1117 

1050 

Turned  over  to  the 

Temperance  Board 

108 

181 

313 

365 

344 

376 

Closed  Psychiatric  Care 

337 

370 

401 

430 

430 

414 

Even  among  those  sentenced  to  closed  care  in  the  prisons  the 
sentences  were  mostly  light.    In  1970: 
Table  II." 


less  than  1  mo.    1  mo.     2-3  mo.     4-6  mo.     7-11  mo.     1  yr.     2-5  yr.     6-10  yr.   life 
1293  4411         2528  1463  1105  825         206  8  — 

The  growth  of  extra-institutional  care  and  the  rehabilitative  em- 
phasis embodied  in  the  Code  were  strongly  influenced  by  the  work 
of  Karl  Schlyter,  active  for  many  years  in  Swedish  politics  and  gov- 
ernment. In  a  1934  speech  as  Justice  Minister  he  called  for  release 
from  jail  of  all  persons  imprisoned  for  nonpayment  of  fines,  youth 
offenders  and  alcohol  offenders.18  The  speech  provided  a  rallying 
point  around  which  the  present  Code's  varied-sanction  system  was  de- 
veloped. 

During  this  period  of  reform,  the  previous  laws  dealing  with  the 
mentally  ill  came  under  observation.  Under  ch.  5  s.  5  of  the  old  Code 
an  offender  suffering  from  mental  illness  of  such  a  nature  as  to  de- 
stroy his  ability  to  form  a  criminal  intent  was  not  punishable. 
The  Swedish  courts  were  thus  forced  to  engage  in  an  inquiry  to 
determine  a  defendant's  accountability  much  the  same  as  in  the  U.S.A. 

15.    Glueck,  Mental  Disorder  and  the  Criminal  Law  485-87  (1925). 
.  16.    Source:    Kriminalpolitik,  supra  n.  13  at  107. 

17.  Source:    ibid.  113. 

18.  "Avfolka    iangelserna"     (Depopulate    the    Prisons),    speech    to    the 
Auditorium  5  Dec.  1934. 
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Adopting  a  medical-biological  rather  than  a  moralistic  view,  the 
new  Code  states  that  even  if  it  is  determined  that  a  crime  was  com- 
mitted as  a  result  of  "mental  disease,  feeble-mindedness,  or  [com- 
parable mental  malady]",  the  mentally  ill  offender  nevertheless  is 
subject  to  a  sanction.  In  the  general  spirit  of  the  Code  the  choice  of 
sanctions  of  ch.  33  is  wide,  enabling  the  court  to  dispose  of  each  case 
in  an  individual  manner. 

Thus  Swedish  law  avoids  the  McNaughten-type  inquiry  to  deter- 
mine responsibility  by  inquiring  whether  the  defendant  could  dis- 
tinguish right  from  wrong  at  the  time  of  the  criminal  act.19  With 
the  background  of  McNaughten,  even  more  liberal  recent  U.S.  deci- 
sions still  seek  to  formulate  some  other  verbal  standard  to  determine 
where  criminal  "responsibility"  ends  and  lack  of  responsibility  due  to 
mental  illness  begins.20 

From  a  practical  point  of  view  the  Swedish  decision  not  to  in- 
quire whether  mental  illness  frees  an  offender  from  moral  respon- 
sibility may  not  have  brought  about  a  great  change  in  the  administra- 
tion of  the  law.  The  mentally  ill  offender  will  still  be  subject  to  some 
form  of  custody  whether  considered  "punishable"  of  not.  But  from 
a  theoretical  point  of  view  the  change  is  enormous,  especially  when 
compared  with  the  common  law  tradition  and  the  enormous  energy 
that  has  been  spent  trying  to  formulate  a  just  test  for  determining 
criminal  responsibility.  As  one  Swedish  commentator  has  pointed 
out,  "  [t]he  legislator  has  abandoned  the  idea  that  there  are  two  classes 
of  people,  the  responsible  and  the  irresponsible,  and  that  the  second 
class  should  be  exempt. from  the  administration  of  criminal  justice. 
He  has  instead,  with  practical  and  humanitarian  viewpoints  in  mind, 
given  thought  to  whether  each  and  every  one  of  the  sanctions  avail- 
able through  the  penal  code  ought  to  be  applicable  to  those  mentally 
ill,  feeble  minded,  or  otherwise  seriously  abnormal  mentally."21 

B.    Causal  Connection 

Swedish  law  makes  no  inquiry  into  whether  an  accused  is 
"competent"  to  stand  trial.  In  the  common  law  systems,  this  pre- 
trial inquiry  has  arisen  partly  as  a  result  of  the  view  of  an  accused 
as  an  individual  defending  himself  against  prosecution  in  an  adversary- 
proceeding;  hence  he  must  have  the  soundness  of  mind  to  "under- 
stand and  appreciate  the  nature  of  the  charge  against  him,  to  com- 
prehend his  situation,  and   [to  be]    mentally  capable  of  furnishing 

19.  10  Clark  and  F.  200,  8  Eng.  Reprint  718  (1843). 

20.  See  e.g.  State  v.  Pike,  49  N.H.  399  (1869),  making  responsibility  a 
question  of  fact  for  the  jury;  Durham  v.  U.S.,  214  F.2d  862  (CA  D.C.  1954), 
releasing  the  accused  from  criminal  accountability  if  the  action  was  the  result 
of  "mental  disease  or  defect";  and  U.S.  v.  Currens,  290  F.2d  751  (CA  3  1961), 
freeing  accused  from  responsibility  if  he  lacked  "substantial  capacity  to  con- 
form his  conduct  to  the  requirements  of  the  law  .  .  ." 

21.  Strahl,  Introduction,  supra  n.  10  at  20. 
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his  counsel  the  facts  essential  to  the  presentation  of  a  proper  de- 
fense."-"- While  designed  to  protect  the  accused,  the  American  com- 
petency hearing  has  more  often  proved  to  be  a  great  instrument  of 
injustice.  A  person  found  incompetent  to  stand  trial  is  often  con- 
fined for  years  until  restored  to  "reason",  and  then  is  subject  to  trial 
and  possible  sentence  giving  no  credit  for  his  pre-trial  confinement23 

In  the  non-adversary  Swedish  procedure,  the  public  defender  and 
the  court  are  considered  adequate  to  protect  the  interests  of  even  an 
"incompetent"  defendant.  While  common  lawyers  might  view  this  as 
a  paternalistic  attitude  favoring  the  state  and  its  agent,  the  court, 
the  present  writer  received  no  impression  of  coercion  of  defendants 
in  Swedish  criminal  proceedings. 

In  cases  where  a  defendant's  mental  condition  is  at  issue  the 
Swedish  court  first  turns  to  the  defendant's  guilt.  This  is  proved  by 
a  review  of  the  police  reports,  witness  testimony,  and  inferences 
drawn  by  the  prosecutor.  There  is  no  formal  burden  of  proof  or 
quantum  of  evidence  stated  as  a  minimum  to  prove  guilt.  There  is 
not  even  a  separate  code  of  criminal  procedure,  both  civil  and  criminal 
procedure  being  combined  in  one  code.24 

Rather  than  relying  on  procedure,  the  Swedes  have  chosen  an  in- 
formal, administrative  approach,  trusting  in  the  thoroughness  of  the 
police,  the  objectivity  of  the  court  and  the  five  lay  assistants,  and 
the  right  of  appeal. 

If  is  is  determined  that  the  defendant  has  committed  the  crime, 
the  court  will  then  seek  to  determine  whether  there  was  a  connection 
between  his  mental  state  and  the  offense.  The  inquiry  at  this  stage 
corresponds  to  the  procedure  in  a  common  law  trial  after  a  plea  of 
insanity  has  been  entered.  However,  since  in  Sweden  there  is  no 
question  of  a  defendant  being  declared  free  from  sanction,  the  sanity 
inquiry  is  designed  to  aid  the  court  to  frame  the  proper  sanction 
rather  than  to  determine  punishability. 

III.    Rattspsykiatri  (Legal  Psychiatry) 

A.    General  Organization 

In  Sweden  medical  experts  have  always  been  called  by  the  court 
rather  than  by  the  parties.     In  cases  dealing  with  mentally  ill  of- 

22.  Dusky  v.  U.S.,  362  U.S.  402  (1960). 

23.  Hess,  Piersall,  Slichter  &  Thomas,  "Criminal  Law — Insane  Persons 
—Competency  to  Stand  Trial,"  59  Mich.  L.  Rev.  1078  (1961).  In  1960  Michi- 
gan's Ionia  State  Hospital  had  a  total  patient  population  of  1484  of  which  755 
were  committed  as  incompetent  to  stand  trial.  However,  this  varies  from 
state  to  state  and  the  defendant  may  in  some  cases  receive  credit  for  time 
spent  in  confinement  awaiting  trial.  In  Jackson  v.  Indiana,  406  U.S.  715 
(1971),  the  U.S.  Supreme  Court  held  that  a  defendant  may  not  be  in- 
definitely confined  as  incompetent  to  stand  trial  if  there  is  no  reasonable 
probability  of  his  competence  being  restored. 

24.  Rattegangsbalk,  literally  translated  as  "Code  of  Trial  Procedure". 
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fenders  this  practice  was  officially  recognized  by  a  royal  directive  in 
1824,  the  so-called  "Carl  Johann's  letter",  stipulating  that  a  court 
must  receive  a  medical  opinion  before  making  a  final  disposition.25 
Although  the  law  does  not  forbid  parties  from  hiring  their  own  psy- 
chiatric experts,  the  practice  is  uncommon  and  a  "battle  of  psychiatric 
experts"  does  not  normally  occur  during  trial. 

Originally  psychiatric  experts  for  criminal  proceedings  were  ob- 
tained from  Sundhets  College,  the  predecessor  of  the  present  Swedish 
Medical  Services  Commission  (Medicinalstyrelsen).  The  develop- 
ment of  this  corps  of  medical  psychiatric  specialists  was  institutional- 
ized by  law  in  1946,  officially  establishing  15  legal  medicine  (ratts- 
psykiatri)  sections  throughout  the  country.26  The  doctors  and  psy- 
chiatrists who  work  in  these  sections  are  employed  by  the  state.  Al- 
though there  has  been  been  much  controversy  centering  around 
these  clinics  (see  infra  p.  80) ,  the  government  nevertheless  feels  that 
they  are  fulfilling  their  function  as  aids  to  law  administration  and  has 
decided  to  enlarge  the  organization,  building  three  new  clinics  out- 
side of  Stockholm.  At  the  present  time  a  commission,  headed  by 
former  Ombudsman  Alfred  Bexelius,  is  studying  the  question  of  how 
the  clinics  should  work  in  connection  with  the  courts.  The  Commis- 
sion's preliminary  report  favored  the  basic  concept  of  the  clinics  and 
urged  that  the  facilities  be  expanded  to  handle  the  increasing  demands 
placed  on  them.27 

General  procedural  guidelines  for  official  psychiatric  examina- 
tions are  contained  in  a  law  outside  the  Criminal  Code.28  S.  2  of  this 
law  directs  the  court  to  order  an  examination  when  it  has  been  proved 
that  the  defendant  has  committed  the  crime  and  that  the  examination 
can  have  "importance  for  determining  the  appropriate  sanction  or  be  of 
some  other  use  in  proper  dispositions  of  the  case."  The  standards 
are  so  broad  that  a  court  can  order  an  examination  upon  any  sug- 
gestion of  mental  abnormality.  A  rattspsykiatri  examination  must  be 
given  if  the  court  feels  that  the  offender  should  be  turned  over  for 
psychiatric  care  (s.  3) . 

The  remaining  sections  of  the  law  regulate  how  the  police  should 
aid  the  court  and  clinics  in  handling  such  offenders,  the  different 
clinics  and  psychiatric  hospital  sections  where  the  examinations  may 
take  place,  and  the  time  allotted  for  the  examinations.  S.  4  states 
that  the  examination  shall  take  place  "as  quickly  as  possible", 
adding  that  the  clinics  must  report  to  the  court  within  six  weeks. 

25.  Rylander,    Samhallet   och   de   psykiskt   avvikande    (Society    and    the 
Mentally  Abnormal)  17-18  (1968). 

26.  Ibid.  19-20. 

27.  Berattelse  (Report)   #  56,  1972. 

28.  Lag   om   rattspsykiatrisk   undersokning    i    brottmal    (Law    regulating 
psychiatric  examinations  in  criminal  cases),  SFS  1966:301. 
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This  deadline  is  seldom  met  in  actual  practice,  however,  a  cause  of 
much  criticism  against  the  rattspsykiatri  organization.  There  is 
nearly  always  a  waiting  line  for  examinations  at  the  psychiatric 
clinic  in  Langholmen  prison  in  Stockholm  as  well  as  at  clinics  in 
other  urban  centers.  In  1961  ombudsman  Bexelius  advised  the 
government  that  the  situation  at  such  clinics  was  so  bad  as  to  be 
"incompatible  with  due  process  of  law".2<J  During  the  1960's  the 
waiting  period  varied  from  3  to  13  months  at  clinics  in  the  larger 
cities  and  at  Haga  Hospital,  one  of  the  Swedish  hospitals  housing  the 
criminally  insane.30 

It  should  be  mentioned,  however,  that  a  complete  rdttspsykiatri 
examination  at  a  clinic  is  only  given  in  more  serious  cases.  Even 
under  these  circumstances  the  present  facilities  are  not  sufficient.  In 
cases  of  minor  mental  problems  the  certificate  of  a  doctor  (lakarintyg) 
reporting  on  his  private  examinations  given  in  connection  with  the 
general  background  report,  is  used  by  the  court  to  aid  in  its  disposi- 
tion.31 This  is  referred  to  as  the  "little  psychiatric  examination"  or 
"section  seven  examination"  due  to  its  place  in  the  Code  of  Procedure 
(Rdttegangsbalk) ,  ch.  23,  s.  7.  They  are  used  in.  court  proceedings 
far  more  frequently  than  complete  rdttspsykiatri  reports. 

B.     Ideological  Criticism  of  the  Rdttspsykiatri  Organization 

More  fundamental  criticism  has  been  raised  against  the  whole 
relation  of  the  state  psychiatric  clinic  to  the  legal  process.  Olof  Kin- 
berg,  a  psychiatrist  and  contemporary  of  Karl  Schlyter,  was  the  main 
influence  in  Swedish  criminology  during  the  1920's  and  30's  behind 
the  medical-legal  point  of  view  which  has  been  embodied  in  the_state 
clinics.  Kinberg's  ideas  are  a  supplement  to  Schlyter's  social  preven- 
tive doctrines.  Kinberg  felt  that  criminal  behavior  was  a  symptom 
of  mental  illness  unique  to  each  individual  which  could  be  altered 
by  a  skilled  psychiatrist  "One  seeks  to  find  the  sources  of  deviant 
behavior  and  with  the  aid  of  scientific  methods  discover  an  effective 
way  of  getting  to  the  sources  of  the  symptom."32  His  trust  in  the 
judgment  of  medical  psychiatry  and  belief  in  the  ability  of  psychia- 
trists to  alter  behavior  patterns  led  him  to  advocate  a  radical,  medi- 
cally-inspired program  of  criminal  prevention.  He  called  for  a  "tem- 
porary elimination"  of  criminals  through  a  "registration  of  all  indi- 
viduals who  are  endangered  by  an  asocial  environment  or  whose 
course  of  activity  already  shows  them  to  be  asocial,"  and  for  a  "stop 


29.  Cited  in  Nycander,  Avskaffa  Rdttspsykiatri!   (Abolish  Rattspsykiatri) 
9  (1970). 

30.  Ibid.  9-10. 

31.  Rylander.  supra  n.  25  at  76-78. 

32.  Kinberg,   "Kriminologiska  grundproblem"    (Basic  Problems  of  Crim- 
inology), in  Agg  et  al.,  Kriminologi  337  (1955). 
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to  the  increase  of  such  persons  who  experience  shows  are  predisposed 
to  crime."33 

Legal  psychiatrists  in  Sweden  and  the  rattspsykiatri  organization 
have  not  been  given  the  wide  medical-preventive  powers  called  for 
by  Kinberg.  But  they  have  been  given  the  more  limited  power 
to  define  mental  illness,  give  opinions  as  to  what  social  effects 
it  may  have  in  an  individual  defendant's  behavior,  and  have  a  con- 
trolling effect  on  how  a  court  will  dispose  of  cases  involving  mentally 
ill  offenders. 

The  statistics  show  that  once  a  case  is  given  to  the  state  psychia- 
trists, they  seldom  determine  that  a  defendant  is  not  "mentally  ill"; 
they  also  show  that  an  increasing  number  of  defendants  have  been 
deemed  mentally  ill  under  the  vague  third  category  of  Swedish  law — 
those  with  "other  mental  abnormality  of  such  profound  nature 
that  it  must  be  considered  equivalent  to  mental  disease."34 

Table  III.35 

Categorization  of  Mental  Illness  Following  Rattspsykiatri  Examination 
Criminal  Code 


ch.  33,  s.  2 

1965 

1966 

1967 

1968 

1969 

1970 

"mental  disease" 

181 

182 

151 

189 

185 

172 

"feeble-minded" 

75 

60 

52 

48 

47 

37 

"other  comparable 

abnormality" 

188 

239 

298 

299 

295 

333 

"not  mentally  ill" 

6 

10 

13 

17 

19 

13 

At  a  time  when  states  in  the  U.S.A.  are  searching  for  means  of 
cooperation  between  the  mental  health  profession  and  the  courts  and 
at  the  same  time  avoiding  the  courtroom  "battle  of  the  psychiatric 
experts",  it  is  instructive  to  look  at  the  controversy  surrounding  the 
state-run  Swedish  rattspsykiatri  clinics  which  have  "solved"  that 
problem.  This  is  especially  so  since  the  Swedes  are  well  aware  of 
solutions  offered  in  many  states  of  the  U.S.A.  and  of  the  American 
discussion  in  the  area. 

With  its  tendency  to  socialize  and  centrally  organize  what  it  con- 
siders necessary  services,  Sweden,  with  its  rattspsykiatri  organization, 
has  far  surpassed  the  informal  court-clinic  arrangements  found  in 
many  larger  urban  areas  in  the  U.S.A.36  Only  the  assachusetts 
Briggs  Law  which  establishes  state-run  court  clinics  and  makes  man- 
datory a  psychiatric  examination  for  all  capital  offenders,  repeating 
felons,  or  persons  indicted  for  any  crime  more  than  twice,  approaches 
the  comprehensiveness  of  the  Swedish  system.37 


33.  Kinberg,  Aktuella  kriminalitetsproblem  i  psykilogisk  belysning  (Crim- 
inality in  the  Light  of  Psychology)  367,  349  (1930). 

34.  See  Kriminalpolitik,  supra  n.  13  at  109. 

35.  Ibid. 

36.  Guttmacher,  "Adult  Court  Psychiatric  Clinics,"  106  Am.  J.  Psychiatry 
881,  890  (1950). 

37.  Mass.  Laws  Annot.  ch.  123   (1972);  see  discussion  in  Walker,  "Mental 
Health  Law  Reform  in  Massachusetts,"  53  B.U.L.  Rev.  986   (1973). 
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General  criticism  of  state-run  court  clinics  in  the  U.S.A.  has  taken 
two  lines.  First,  it  is  urged  that  the  law  must  always  be  somewhat 
at  loggerheads  with  psychiatry  because  of  their  fundamentally  dif- 
ferent orientations:  "[T]here  must  be  a  certain  amount  of  dynamic 
tension  between  psychology's  concern  for  the  realization  of  individu- 
ality and  jurisprudence's  concern  for  finding  a  social  justice  which 
treats  all  individuals  in  a  consistent  and  equal  fashion."38 

The  second  argument  often  used  is  the  so-called  Diamond  thesis. 
Dr.  Bernard  Diamond,  an  American  psychiatrist,  argues  that  psychia- 
trists in  public  court  clinics  tend  to  lose  their  independence  and  be- 
come spokesmen  for  the  state  rather  than  impartial  examiners  of 
defendants.39 

A  more  wide-reaching  criticism  by  Thomas  Szasz  in  the  1960's 
was  directed  against  the  dangerous  potential  inherent  in  psychiatry 
for  undermining  the  legal  process.  "By  means  of  psychiatric  incar- 
ceration, the  modern  government  is  spared  from  committing  'injus- 
tices' that  may  inflame  public  opinion.  Instead  of  judging  the  ac- 
cused guilty  and  liable  to  punishment,  he  is  declared  mentally  ill 
and  not  responsible  for  his  conduct.  Then  with  'kindness'  he  is  com- 
mitted to  a  mental  institution."40 

In  The  Myth  of  Mental  Illness41  Szasz  had  argued  that  it  is  never 
justifiable  to  use  medical  psychiatric  terminology  to  deprive  a  person 
of  his  liberty.  Psychologists  following  Szasz  have  felt  that  it  would 
be  much  more  fruitful  to  use  Eric  Berne's  terms,42  viz.  describing 
"...  personality  disorders  as  'communications',  'games',  and  'social 
roles',  and  not  as  diseases,  symptoms,  and  intrapersonal  dynamics." 
This  argument  and  new  terminology  have  been  strongly  opposed  by 
medical  psychiatrists.43 

Similarly  in  Sweden  two  camps  have  formed  in  the  discussion  of 
rdttspsykiatri — some  argue  for  lessened  authority  for  the  rattspsy- 
kiatri  clinics,  seeing  them  as  a  threat  to  due  process  of  law,  while 
others,  mainly  in  the  medical  profession,  favor  psychiatric  judgments 
in  the  legal  process. 

A  leader  in  the  opposition  to  rdttspsykiatri,  Svante  Nycander,  has 
suggested  that  the  entire  system  be  abolished.44    Part  of  his  argument 


38.  Lowe,  "The  Psychology  of  Social  Control,"  Mental  Hygiene  Jan.  1971, 
p.  124,  127. 

39.  Diamond,  "The  Fallacy  of  the  Impartial  Expert,"  3  Archives  of  Crimi- 
nal Psychodynamics  221  (1959),  reprinted  in  Allen,  Ferster  &  Rubin,  Read- 
ings in  Law  and  Psychiatry  145-51  (1968). 

40.  Szasz,  Law,  Liberty,  and  Psychiatry  209  (1963).  See  also  Diamond, 
Book  Review,  52  Calif.  L.  Rev.  899  (1964). 

41.  (1961). 

42.  Berne,  Games  People  Play  (1959). 

43.  Reiss,  "A  Critique  of  Thomas  S.  Szasz'  'Myth  of  Mental  Illness',"  128 
Am.  J.  Psychiatry  108  (1972). 

44.  Nycander,  supra  n.  29.     Nycander  has  continued  his  barrage  against 
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is  similar  to  the  "Diamond  thesis" — psychiatrists  working  for  the 
state  identify  with  its  interests  rather  than  with  those  of  the  patient.45 
He  also  feels  that  it  is  a  waste  of  manpower  to  occupy  a  large  group 
of  psychiatrists  with  short-term  examinations  which  he  feels  cannot 
give  an  accurate  picture  of  an  individual's  true  emotional  make-up, 
rather  than  using  the  psychiatrists  for  therapy  programs.48  In  support 
of  this  thesis  he  offers  two  interviews  with  offenders  who  had  been 
given  rdttspsykiatri  examinations  in  which  the  methods  of  the  exam- 
iners sought  cooperation  from  the  offender  rather  than  probing  in 
any  depth,  making  the  examinations  nothing  more  than  mere  lengthy 
formalities.47 

A  third  case,  which  he  develops  in  some  detail,48  is  particularly 
interesting  because  of  its  parallels  with  the  case  involving  the  poet 
Erza  Pound  in  the  U.S.A.  The  matter  concerned  Olof  Selling,  an 
eccentric  but  talented  academic  who  had  been  appointed  in  1951  to  be 
head  of  a  department  of  the  Swedish  Museum  of  Natural  History. 
Selling  became  a  nuisance  to  those  around  him,  developing  an  inflated 
view  of  his  own  importance,  becoming  irritating  to  subordinates,  and 
snubbing  his  colleagues.  The  situation  came  to  a  head  when  he  re- 
fused to  give  a  key  in  his  charge  to  a  colleague  who  said  he  needed 
it  to  make  use  of  some  materials  in  Sellings'  department.49 

Investigation  of  a  highly  placed  or  prominent  person  is  always  a 
sensitive  affair,  one  which  law-enforcement  officials  do  not  like  to  pur- 
sue. In  the  Pound  case  government  prosecutors  were  successful 
in  having  him  hospitalized  for  an  indeterminate  period  as  'incompe- 
tent' rather  than  directly  prosecuting  him  for  his  alleged  treason.60 
Likewise  in  Selling's  case,  rather  than  directly  proceeding  against 
him  for  mishandling  his  office,  an  attempt  was  made  to  find  him 
insane  and  thus  incapable  of  handling  his  duties.  Before  the  case 
was  over  15  psj^chiatrists  had  examined  Selling,  3  calling  him  'sane' 
and  12  labelling  him  with  varying  mental  disorders.  According  to 
Nycander  no  one  in  Sweden  had  ever  had  his  mental  condition  so 
thoroughly  researched.  What  Nycander  wishes  to  illustrate  is  not 
the  absurdity  of  the  psychiatric  profession's  judgr  .,  but  their  in- 
appropriateness  and  dangerousness  as  means  of  abiding  what  are 


the  state  clinics  in  a  recent  newspaper  article,  urging  that  if  Sweden  followed 
Denmark's  model  of  'sentencing'  mentally  abnormal  offenders  to  special  in- 
stitutions, the  extensive  "observational  psychiatry"  of  the  clinics  would  not  be 
needed.  See  "Behovs  Rattspsykiatri?"  (Is  Rdttspsykiatri  Needed?)  Dagens 
Nyheter  7  March  1973,  p.  12. 

45.  Nycander,  Avskaffa  rdttspsykiatri!,  supra  n.  29  at  42. 

46.  Ibid.  45. 

47.  Ibid.  73-80. 

48.  Ibid.  81-114. 

49.  Hence  the  term  "The  Key  Affair",  popularly  given  to  the  incident. 

50.  "Politics  and  Psychiatry:     The   Case  of  Mr.   Ezra  Pound,"   in   Szasz, 
supra  n.  40  at  90. 
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properly  legal  questions.  Terms  such  as  "paranoia  querelens",  "su- 
percapable",  "superstable",  and  "sub  and  super  valid",  which  were 
used  to  describe  Selling's  mental  state51  are  of  little  use  in  deter- 
mining whether  a  person  has  or  has  not  mishandled  his  duties. 
"We  suggest  that  doctors  concern  themselves  with  sickness  and  health 
rather  than  becoming  involved  in  questions  of  moral  blame  or  fault. 
The  question  of  right  or  lack  of  right  belongs  to  the  judge."32  Hence 
Nycander  contends  that  "[i]t  is  not  a  psychiatric  question  .  .  .  but 
rather  a  criminal-political,  sociological,  and  partly  a  legal  problem 
when  an  offender  should  be  declared  mentally  ilL5S 

The  psychiatric  profession  generally  defends  the  value  of  ratts- 
psykiatri  judgments  in  criminal  cases.  Dr.  Gosta  Rylander,  retired 
professor  of  rdttspsykiatri  at  the  Karolinska  Hospital  in  Stockholm, 
enthusiastically  refers  to  the  state  clinic  reports  as  "complete  medi- 
cal-criminological  researches  compiled  with  the  cooperation  of  social 
workers  and  psychologists,"54  a  description  in  sharp  contrast  with 
Nycander's  reports. 

The  complete  written  examinations  observed  by  the  present  writer 
were  done  with  thoroughness.  The  combined  approach  utilizing  the 
skills  of  3  different  sectors  of  the  mental  health  profession  (social 
workers,  psychologists  and  psychiatrists)  results  in  a  report  of  5  to 
10  pages  in  length  and  is  similar  to  the  type  of  psychiatric  back- 
ground reports  prepared  for  court  cases  using  the  same  methods  in 
the  U.S.A.55 

These  complete  reports,  both  in  Sweden  and  the  U.S.A.,  show  the 
system  working  at  its  best;  unfortunately,  due  to  lack  of  facilities,  ex- 
amples of  the  best  efforts  are  not  always  to  be  found. 

Swedish  legal  psychiatrists  have  specifically  defended  the  medi- 
cal-biological approach  of  rdttspsykiatri  against  the  new  psycholog- 
ical terminology  of  Berne  and  Szasz.  One  Swedish  psychiatrist  has 
called  Szasz'  criticism  of  legal  psychiatry  "unreasonable  and  reac- 
tionary", conditioned  by  the  shortcomings  of  American  legal  termin- 
ology such  as  "not  responsible"  and  "incompetent  for  trial",  as  well 
as  by  inadequate  American  hospital  facilities  for  the  criminally  in- 
sane.58 


51.  Nycander,  supra  n.  29  at  93,  97-98. 

52.  Ibid.  113.  The  American  psychiatrist  Karl  Menninger  makes  the  same 
point:  "A  psychiatrist  can  say  that  a  man  is  distracted  or  deluded  or  halluci- 
nated, but  whether  or  not  this  state  of  mind  is  compatible  with  legal  compe- 
tence is  something  about  which  a  psychiatrist  has  only  common  knowledge 
and  not  scientific  knowledge."    The  Crime  of  Punishment  14-15  (1968). 

53.  Nycander,  supra  n.  29  at  19. 

54.  Rylander,  supra  n.  25  at  63. 

55.  Allen  et  al.,  Readings  in  Law  and  Psychiatry  77-82,  438-47  (1968). 
See -also  Whitehorn,  "Guide  to  Interviewing  and  Clinical  Personality  Study," 
52  Archives  of  Neurology  and  Psychiatry  197  (1944). 

56.  Forssman  et  al.,  Mental  Sjukdomarna  och  Lagen  (Mental  Illness  and 
the  Law)  19-20  (1969). 
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But  some  psychiatric  criticism  has  been  turned  against  problems 
in  this  area  in  Sweden.  The  category  in  Criminal  Code  ch.  33,  s.  2  of 
"other  mental  abnormality  of  such  a  deep  nature  as  to  be  comparable 
to  mental  illness"  has  come  under  criticism  as  "non-medical"  and 
almost  impossible  to  work  with.57  Yet  Table  III  (supra)  shows  that 
this  vague  classification  is  the  one  most  commonly  assigned  to  defend- 
ants by  examining  legal  psychiatrists. 

Despite  some  questions  about  the  value  of  the  psychiatric  point 
of  view  in  the  legal  process,  the  consensus  is  that  it  is  valuable  and 
can  contribute  to  the  court's  disposition  of  criminal  cases  involving 
the  mentally  ill.  In  Sweden  as  in  the  U.S.A.  the  most  important  con- 
cern is  to  find  the  proper  way  for  the  court  to  make  use  of  the  report 
and  psychiatric  judgments  while  at  the  same  time  protecting  the 
defendant's  legal  rights.  In  addition  it  is  acknowledged  that  if  such 
psychiatric  reports  and  state-run  clinics  are  to  exist,  adequate  facili- 
ties and  numbers  of  psychiarists  must  be  provided  for  making  reliable 
reports  within  a  legally  set  period  of  time. 

IV.    Definition  of  Legal  Terms  and  Construction  of  Statutes 
Dealing  with  Mentally  III  Offenders58 

Swedish  legal  psychiatrists  have  clear  guidelines  on  how  they 
are  to  interpret  the  law.  All  psychiatrists  who  work  at  the  ratts- 
psykiatri clinics  are  given  instruction  in  the  law,  and  the  more  prom- 
inent doctors  have  worked  in  the  committees  which  made  the  re- 
search reports  recommending  what  the  law  should  be.  The  fact  that 
there  is  more  than  an  informal  relationship  between  the  law  and 
medicine  is  reflected  in  treatises  written  by  rattspsykiatri  doctors,59 
which  show  a  complete  familiarity  with  the  law  and  how  it  is  to  be 
construed. 

The  construction  of  the  three  terms,  "mental  illness"  (sinness- 
jukdovi),  "feeble-mindedness"  (sinneslohet) ,  and  "condition  compar- 
able to  mental  illness"  (vied  sinnessjukdom  jamstallda  tillstand), 
found  in  ch.  33,  s.  2  of  the  Criminal  Code,  is  illustrative  of  the  con- 
struction process  and  Swedish  legal  psychiatrists'  familiarity  with  it. 

The  terms  "mental  illness"  and  "feeble  mindedness"  are  unchang- 
ed from  the  previous  criminal  code.  Hence  legal  definitions  of  the 
present  Code's  terms  defining  mentally  ill  offenders  found  in  the 
preparatory  work  of  legislation  (forarbeten)™  include  doctrine 
formulated  under  the  old  Code. 


57.  Ibid.  129-30. 

58.  A  more  general  view  of  the  procedure  is  given  by  Schmidt,  "Construc- 
tion of  Statutes,"  1  Scandinavian  Studies  in  Law  155  (1957). 

59.  Two   such   treatises,   written   in   whole   or    in   part   by   rattspsykiatri 
doctors  are  Rylander,  supra  n.  5,  and  Forssman  et  al.,  supra  n.  56. 

60.  See  Thornstedt,   "Forarbeten"    (Preparatory   Sources),   in  Eek  et  al., 
Juridikens  kallmaterial  (Legal  Sourcematerials)  65-95  (1972). 
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The  first  source  looked  to  is  the  research  report  compiled  by  the 
experts  who  presented  the  suggested  law  (betankende  and  lagforslag). 
All  such  reports  are  published  as  separate  volumes  in  Official  State 
Research  Reports  (Statens  Offentliga  Utredningar,  SOU).  The  trea- 
tise clarifying  and  explaining  the  law  is  extensive  for  the  previous 
Code,  giving  a  general  framework  for  courts  and  psychiatrists  to  work 
with. 

By  "mental  illness"  is  meant  an  "altering  of  the  mental  life  to  a 
highly  damaging  extent  .  .  .  ",  which  is  expanded  in  an  extensive 
discussion  to  include  both  "endogenous"  illnesses  such  as  schizophre- 
nia and  epilepsy  as  well  as  more  serious  "exogenous"  illness  such  as 
alcohol  psychoses,  psychosis  following  physical  brain  damage,  or 
more  serious  neuroses.61 

The  term  "feeble-mindedness"  is  generally  defined  as  "more 
serious  mental  inadequacy",  further  defined  in  a  Justice  Department 
directive  as  the  deficiency  shown  by  an  IQ  of  65  "with  attention  to 
other  social  and  behavioral  factors,  since  persons  with  low  IQs  may 
be  able  to  perform  in  a  socially  adequate  manner."62 

Disposition  of  the  feeble-minded  is  guided  by  an  additional  law, 
the  Law  Concerning  the  Developmental^  Damaged  (Lag  om  de  Psy- 
kiskt  Utvecklingsstorda) ,63  which  came  into  force  in  1968,  and  was 
the  successor  of  earlier  laws  of  1944  and  1955.  These  laws  deal  with 
problems  in  the  care,  education  and  rehabilitation  of  mentally  re- 
tarded persons  in  general,  with  special  sections  dealing  specifically 
with  criminal  disposition.  In  all  three  laws  the  term  referring  to  the 
mentally  defective  has  changed,  from  "feeble-minded"  (sinnesloa), 
to  "mentally  defective"  (psykiskt  efterblivna)  to  the  present  term 
"developmentally  damaged"  (utvecklingsstorda).64  As  in  American 
law  these  changes  reflect  the  search  for  a  satisfying  term,  but  refer 
to  the  same  mental  condition. 

The  final  category  in  Criminal  Code  ch.  33,  s.  2,  "other  mental  ab- 
normality of  such  deep-going  nature  that  it  is  comparable  with  mental 
illness,"  is  sufficiently  vague  to  have  caused  great  difficulty  in  defin- 
ing, and  has  come  under  criticism.65  The  category  is  new  in  the 
1965  Criminal  Code  and  reflects  a  desire  to  enable  society  to  move 
against  offenders  with  apparent  mental  abnormalities  who  pose  dan- 

61.  Strafflagberedningensbetankande  (Criminal  Law  Preparatory  Report), 
SOU  1942:  59. 

62.  Justitiedepartementet  prcrmemoria,  1946:1. 

63.  Svensk  Forfattningssamling  (Swedish  Statutes  at  large)  [hereafter 
"SFS"]  1967:940. 

64.  Forssman  et  al.,  supra  n.  56,  discuss  the  legislative  history  at 
71-89.  Official  legal  texts  are  published  in  SFS,  and  more  conveniently  in 
the  large  unofficial  book  containing  most  of  the  more  important  Swedish  law 
texts,  Sveriges  rikes  lag  (Sweden's  National  Law). 

65.  See  n.  57  supra. 
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ger  but  do  not  fall  into  any  specifically  definable  disease  category. 
The  term  would  very  likely  be  ruled  too  vague  under  common  law 
standards  of  construction,  but  in  the  tradition  of  broad  draftsman- 
ship practiced  in  Sweden  and  continental  European  legislation  it  is 
acceptable.  A  more  precise  definition  is  to  be  sought  by  legal  practi- 
tioners, courts  and  legal  psychiatrists  in  the  preparatory  work,  trea- 
tises, and  the  practice  of  the  courts.  Since  under  the  new  Code  the 
Swedish  courts  have  a  wide  choice  of  dispositions  for  mentally  ill  of- 
fenders and  the  issue  is  now  not  whether  they  will  be  freed  from  pun- 
ishment, it  was  felt  that  the  courts  and  legal  psychiatrists  could 
make  intelligent  use  of  this  broad  term.  The  College  of  Physicians 
of  the  Karolinska  Institute  pointed  out  that  an  equally  broad  term 
was  used  in  Danish  criminal  law.66  It  is  common  practice  in  Swedish 
law-making  to  look  to  the  law  of  other  Scandinavian  countries  for 
such  source  material  and  in  some  instances  to  enact  common  legisla- 
tion.67 

Yet  even  after  reading  the  definitions  in  the  legislative  history, 
the  term  remains  vague.  The  term  was  not  included  in  the  research 
report  or  in  the  law  suggested  by  the  research  committee,  but  was 
suggested  and  defined  at  later  stages  in  the  legislative  process  by  the 
Legal  Review  Council  (Lagradet),  the  Justice  Department,  and  the 
First  Law  Committee  of  Parliament  (Riksdags  forsta  lagutskott). 
Definitions  of  it  include  "more  serious  neurosis,  especially  anxiety 
neuroses,  old  age  and  senile  dementia";  condition  so  serious  "that 
the  person  cannot  maintain  his  work  or  social  obligations";  "rootless 
persons  and  so-called  amoral  psychopaths."68 

With  no  satisfactory  definition  the  term  has  in  practice  become 
a  catchall  to  remove  social  undesirables  from  society.  It  is  simply 
felt  that  the  courts  and  the  rattspsykiatri  doctors  will  not  abuse  their 
power  in  categorizing  and  removing  such  undesirables.  The  general 
criticism  of  the  term  and  the  watchfulness  lest  it  be  abused69  is  per- 
haps also  a  guarantee  of  legality.  In  addition  the  former  director 
of  rattspsykiatri  was  aware  of  the  term's  potential  abuse  and  has 
warned  against  the  "danger  of  allowing  the  judgment  of  mental 
condition  being  governed  only  with  a  view  of  what  might  be  best 
for  an  individual  from  a  medical  point  of  view."70  This  gives  further 
assurance  that  legal  psychiatrists  realize  that  they  should  be  guided 
by  the  law  and  social  considerations  when  applying  the  term. 

66.  Rylander,  supra  n.  25  at  32. 

67.  See  generally  Hellner,  "Unification  of  Law  in  Scandinavia,"  16  Am. 
J.  Comp.  L.  88  (1968). 

68.  Rylander,  supra  n.  25  at  31-36. 

69.  See  e.g.  "The  Criminal  Code:  A  Step  Backwards,"  in  Nycander,  supra 
n.  29  at  29-32,  and  "Abnormality  as  Sickness,"  in  Kriminalpolitik,  supra  n.  13 
at  252-54. 

70.  Rylander,  supra  n.  25  at  33. 
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Similarly  in  American  procedure  the  problem  is  to  formulate 
psychiatric  reports  that  are  guided  by  legal  standards  rather  than 
purely  medical  or  psychiatric  criteria.  In  connection  with  reports 
for  competency  hearings  it  is  stated  that  "all  too  often  in  his  report 
to  the  court,  the  psychiatrist  will  omit  any  mention  of  competency  and 
refer  only  to  the  presence  of  mental  illness  and  the  need  for  hospital- 
ization. The  judge  is  then  likely  to  commit  the  patient  indefinitely 
without  trial  and  without  further  reference  to  the  problem  of  incom- 
petency."71 

In  Sweden  the  psychiatrists  who  deal  in  the  area  are  specially 
educated  for  it  and  are  well  aware  of  the  requirements  of  the  law. 
While  the  situation  varies  widely  from  state  to  state  in  the  U.S.A.,  it 
can  safely  be  said  that  in  no  American  state  can  there  be  found  a  com- 
parably uniform  corps  of  legal  psychiatrists  who  are  equally  aware 
of  the  law  and  how  they  are  supposed  to  function  within  it. 

A  final  point  worth  mentioning  is  the  relative  ease  of  working 
with  Swedish  legal  materials  and  finding  what  the  law  is.  Probably 
two-thirds  of  a  common  law  library  consists  of  case  reports. 

Swedish  Supreme  Court  (hogsta  domstol)  cases  are  reported  in  a 
small  collection  for  reference,  Nytt  juridisk  arkiv,  and  some  selected 
cases  from  the  six  Courts  of  Appeal  are  also  reported  in  an  appendix 
to  Svensk  juristtidning.  A  researcher  finds  the  law  by  referring  to 
the  proper  statute,  research  report,  legislative  history,  treatises,  and 
only  at  the  end  looks  to  case  law.  In  addition,  these  legislative 
sources  in  Sweden  are  available  in  a  compact,  easily-discoverable 
form,  and  a  legal  treatise  by  an  accepted  authority  is  considered  an 
authoritative  statement  of  the  law.  The  end  result  is  a  non-prolifera- 
tion of  books,  making  it  relatively  easy  and  inexpensive  to  assemble 
and  use  a  thorough  collection  of  materials  on  a  topic  of  law.  For  the 
pragmatic  approach  and  importance  of  judge-made  law,  the  common 
law  pays  a  price  in  extensive  libraries  and  non-accessibility  to  legal 
sources  for  lawyers  and  laymen  alike.72 

V.    Hospitalization  of  Mentally  III  Offenders 

During  trial  the  mentally  ill  defendant  in  Sweden  receives 
a  rattspsykiatri  examination  or  a  s.  7  "little  psychiatric  examination" 
depending  on  what  the  court  feels  is  necessary.  The  court  then  makes 
the  disposition,  choosing  from  the  broad  category  of  sanctions  in 
Criminal  Code  ch.  33,  or  transferring  the  convicted  person  to  an 


71.  Robey,  "Criteria  for  Competency  to  Stand  Trial:  A  Checklist  for 
Psychiatrists,"  122  Am.  J.  Psychiatry  2095,  2097  (1965).  However,  see  n.  23 
supra. 

72.  A  number  of  such  differences  in  the  two  systems  are  brought  out  in 
Sundberg,  "Civil  Law,  Common  Law,  and  the  Scandinavians,"  13  Scandi- 
navian Studies  in  Law  181  (1969). 
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agency  listed  in  Code  ch.  31,  "Surrender  for  Special  Care". 

While  closed  care  in  a  psychiatric  hospital  is  one  possibility,  the 
courts  have  made  increasing  use  of  probation,  applying  the  Criminal 
Code's  general  philosophy  of  non-institutional  care  to  the  mentally 
ill  as  well  as  the  normal  offender. 

Table  IV.    Criminal  Code  ch.  33  Categorization  of  Mental  Condition  and 

Accompanying  Disposition73 

1965  1966  1967  1968  1969  1970 

"Mentally  111" 

Closed  Psychiatric  Care     144  150  124  156  155  141 

Open  Psychiatric  Care        33  19  16  20  14  10 

Probation  4  13  11  13  16  21 

"Feeble-minded" 


Closed  Psychiatric  Care      43  36  36  26  23  13 

Open  Psychiatric  Care        24  10  6  2  3  2 

Probation                                  8  14  12  20  21  22 
"Comparable  Mental  Abnormality" 

Closed  Psychiatric  Care     151  181  239  245  247  257 

upen  jr&ycxiiainc  Care         4»  -so  ^6  ^v  j.-*  n 

Probation  6  10  13  17  19  13 

If  a  disposition  to  "special  care"  is  made  under  ch.  31,  the  offender 
comes  under  the  general  jurisdiction  of  the  Social  Welfare  Agency 
(Socialstyrelsen)  rather  than  the  National  Correctional  Administra- 
tion (Kriminalvardstyrelsen).  He  may  thus  become  the  charge  of 
one  of  the  agencies  under  the  general  administration  of  the  Social 
Welfare  Agency:  the  Child  Welfare  Board,  the  Temperance  Board, 
or  a  section  in  a  general  hospital  giving  open  or  closed  psychiatric  care 
to  criminal  patients. 

Haga  Hospital,  an  institution  with  64  places  for  closed  psychiatric 
care,  is  the  only  hospital  for  mentally  ill  offenders  administered  by 
the  National  Correctional  Administration.74  Closed  psychiatric  care 
for  criminals  is  considered  a  social  problem,  and  the  care  is  spread 
among  many  hospitals  rather  than  segregating  the  "criminally  in- 
sane" in  one  large  institution  as  is  done  in  practically  all  U.S.  jurisdic- 
tions. 

Since  confinement  in  closed  psychiatric  care  is  the  strongest  meas- 
ure taken  against  mentally  ill  offenders  in  Sweden,  its  administra- 
tion warrants  full  discussion.  The  procedure  is  governed  by  a  provi- 
sion outside  the  Criminal  Code,  the  "Law  Governing  Closed  Psychiat- 
ric Care"  (Lag  om  beredande  av  sluten  psykiatrisk  vard  i  vissa  jail).75 
Closed  psychiatric  care  corresponds  to  the  sanctions  received  in  most 
U.S.  states  by  persons  who  have  been  found  incompetent  to  stand  trial, 
or  not  guilty  by  reason  of  insanity.     This  form  of  "special   care" 

73.  Source:    Kriminalpolitik,  supra  n.  13  at  109. 

74.  Eiwin  et  al,  supra  n.  13  at  110. 

75.  SFS  1966:293. 
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was  drawn  from  the  general  Mental  Health  Act  (Mental  sjukvardslag) 
and  enacted  as  a  separate  law  when  the  Mental  Health  Act  was  newly- 
revised.  The  period  from  suggested  revision  to  enactment  of  the 
Mental  Health  Act  1967  was  10  years— a  good  example  of  the  careful 
Swedish  legislative  procedure  when  formulating  an  important  new 
law.78 

Before  an  offender  can  be  sentenced  to  closed  psychiatric  care, 
he  must  have  been  given  a  complete  rattspsykiatri  examination  dur- 
ing trial.77  Using  this  as  a  guide,  the  court  will  look  to  the  standards 
of  the  Law  Governing  Closed  Psychiatric  Care  to  determine  if  closed 
care  is  a  proper  disposition.    S.  1  of  the  Law  states: 

"Closed  psychiatric  care  is  appropriate  if  .  .  .  [the  offender] 
.  .  .  with  a  view  to  the  type  and  degree  of  his  sickness, 

a.  can  .  .  .  have  his  condition  improved  substantially  through 
such  care,  or  substantially  worsened  if  it  is  not  received. 

b.  is  dangerous  to  the  personal  safety  of  another  or  to  his 
own  physical  or  mental  health  or  to  his  life. 

c.  is  not  able  to  take  care  of  himself. 

d.  has  a  damaging  or  other  unwholesome  living  condition. 

e.  is  dangerous  to  either  the  property  or  other  legally  pro- 
tected interest  of  another  that  is  not  covered  under  section 
(b)." 

Since  this  law  comes  into  effect  after  the  trial  at  the  dispositional 
stage,  the  offender  is  now  looked  upon  as  a  patient.  Thus  the  first 
requirement,  emphasizing  solely  medical  considerations — that  psy- 
chiatric hospital  care  will  be  of  substantial  benefit  to  the  person — 
has  been  called  the  most  important.78 

The  Social  Welfare  Committee  applies  to  the  Director  of  which- 
ever hospital  it  thinks  is  appropriate  for  the  patient.  The  Law  states 
that  upon  request  the  hospital  director  must  accept  the  patient  "with- 
out delay".79  However,  in  the  larger  cities — especially  Stockholm — 
there  is  often  a  shortage  of  hospital  places  of  this  type,  and  hence  the 
patient  is  frequently  held  in  detention  until  a  place  becomes  avail- 
able.80 

Once  the  criminal  patient  is  received  in  the  hospital  he  is  gen- 

76.  A  brief  legislative  history  of  the  Mental  Health  Act  1967  is  given  in 
Forssman  et  al.,  supra  n.  56  at  22.  The  research  committee  began  working  on 
a  new  law  in  1957;  a  suggested  law  and  report  were  completed  in  1964  (SOU 
1964:40);  the  law  was  reviewed  in  the  Social  "Welfare  Agency  and  Parliament 
(Riksdag)  committees  by  1966;  criticism  in  the  newspapers  and  concerned 
journals  was  reviewed;  and  finally,  the  new  law  was  passed  and  came  into 
force  on  1  Jan.  1967. 

77.  See  supra  n.  28,  s.  3. 

78.  Forssman  et  al.,  supra  n.  56  at  32-33. 
79;    S.  12. 

80.    Forssman  et  al.,  supra  n.  56  at  35-36. 


7335 


erally  the  charge  of  the  medical  authorities,  with  some  exceptions. 
His  application  form  and  general  treatment  program  are  filled  out 
and  made  part  of  his  hospital  record.81 

Swedish  law  does  not  specifically  guarantee  a  "right  to  treat- 
ment", a  section  found  in  some  American  state  codes.  The  District 
of  Columbia  Code  is  typical: 

"Every  patient  shall  be  entitled  to  humane  care  and  treatment 
and  to  the  extent  that  facilities,  equipment,  and  personnel 
are  available,  to  medical  care  and  treatment  in  accordance 
with  the  highest  standards  in  accepted  medical  practice."82 

Yet  conversions  with  Swedish  jurists  make  clear  that  they  do  not 
think  such  a  clause  necessary  for  a  criminal  patient's  legal  protection. 
Generally  they  say  that  a  "right  to  treatment"  is  so  obvious  that  it 
is  needless  to  state  it  specifically.  Indeed,  there  are  important  dif- 
ferences in  the  situation  in  Sweden  compared  with  that  in  the  U.S.A. 
which  make  such  guarantees  unnecessary. 

First,  the  Swedish  courts  of  general  jurisdiction  do  not  have  the 
same  powers  of  review  of  administrative  acts  as  in  the  U.S.A.  The 
court  is  considered  more  a  government  agency  which  has  tried  the 
patient  and  handed  him  over  completely  to  other  agencies — the 
Social  Welfare  Agency  and  the  hospital.  As  mentioned  earlier,  it  is 
the  Social  Welfare  Agency  rather  than  the  court  which  applies  to  a 
particular  hospital  for  the  care  of  the  patient. 

The  hospital  guidelines  for  the  treatment  of  criminal  as  well  as 
regular  psychiatric  patients  contain  not  only  specific  instructions  for 
such  care  but  are  also  felt  to  embody  an  implied  condition  that  such 
treatment  is  to  be  provided  in  an  adequate  manner:  "  .  .  .  .  forms 
of  treatment  include  .  .  .  injections  .  .  .  intravenous  feeding  and 
blood  tranfusions  .  .  .  intravenous  narcosis  .  .  .  electroshock  therapy 
.  .  .  restraints  if  necessary  .  .  .  care  in  a  single  room  watched  over 
by  a  nurse  .  .  .  Generally  there  is  no  rule  which  prevents  the  patient 
from  being  placed  in  any  section  where  he  will  receive  the  best  treat- 
ment for  his  particular  condition."83 

The  patient  looks  to  the  hospital  officials  and  the  Social  Welfare 
Agency,  rather  than  the  court,  to  ensure  that  he  receives  proper  treat- 
ment. The  Parliamentary  Ombudsmen  (Justitieombudsman,  JO) 
may  also  be  turned  to  by  a  patient  who  feels  he  is  receiving  inade- 
quate treatment.  This  "roving  inspector"  of  Sweden's  administra- 
tive agencies  is  a  force  outside  normal  administrative  channels  which 
is   available  to    any   party   who   feels  victimized    by    administrative 

81.  Copies  of  the  forms  used  are  found  in  ibid.  37,  41. 

82.  D.C.  Code  ch.  24-301.     See  also  Wyatt  v.  Stickney.  325  F.  SupD.  781 
(M.D.  Ala.  1971);  344  F.  Supp.  373   (M.D.  Ala.  1972);  344  F.  Supp.  387    (M.D. 

Ala.  1972). 

83.  Forssman  et  al.,  supra  n.  56  at  47-48. 
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abuse.84 

The  Law  Governing  Closed  Psychiatric  Care  ensures  the  patient's 
right  of  access  to  the  JO.  Although  normally  the  hospital  director 
can  censor  the  mail  of  his  patients,  s.  15  states  that  "any  letter  written 
to  the  Probation  Board,  Psychiatric  Review  Board,  Medical  Care 
Agency,  Government  Ombudsmen,  or  one  of  the  Parliamentary  Om- 
budsmen shall  be  forwarded  unconditionally."85 

S.  15  also  states  that  "...  a  letter  to  any  other  official  agency 
...  or  to  the  patient's  attorney  shall  be  forwarded  by  the  hospital 
director.  If  the  hospital  director  decides  not  to  forward  the  letter, 
he  must  justify  his  actions  before  the  Probation  Board."  Hence  the 
criminal  patient  is  not  prevented  from  complaining.  The  situation  is 
simply  that  agencies  other  than  the  courts  have  been  given  the  func- 
tion of  guaranteeing  his  right  to  adequate  treatment 

Physical  facilities  for  criminal  patients  are  much  better  in  Sweden 
than  in  most  American  states.  Since  criminal  patients  receiving  closed 
psychiatric  care  are  not  segregated  into  one  large  institution,  this 
avoids  the  regrettable  situation  in  the  U.S.A.  with  respect  to  hos- 
pitals for  the  "criminally  insane",  which  have  been  described  as 
"gloomy,  understaffed,  overcrowded  places  of  horror",  "huge  modern 
survivors  of  18th  century  English  goals  or  bedlams",  and  "prisons  for 
mental  patients".86  While  there  are  exceptions,  e.g.  the  Topeka 
State  Hospital  in  Kansas,  which  was  rebuilt  on  a  more  useful,  decen- 
tralized plan,87  the  picture  of  such  hospitals  in  the  U.S.A.  as  "bedlams" 
generally  holds  true.  The  problem  of  inadequate  physical  facilities 
for  criminal  patients  simply  does  not  exist  in  Sweden.  Not  only  are 
the  patients  spread  out  among  various  hospitals,  but  the  available 
hospitals  are  adequately  equipped. 

Normally  the  hospital  director  decides  questions  of  discharge  of 
closed  psychiatric  care  patients.8S  In  the  case  of  criminal  patients, 
however,  a  Parole  Board  (Utskrivningsndmnd)  makes  the  final  deci- 
sicn  en  discharge.  Ine  iioarcl  cou&isis  <_u.  a  uuunuou  wmi  j.egcu 
experience,  who  should  preferably  be  an  active  or  retired  judge,  and 


84.  "The  Swedish  Ombudsman,"  Swedish  Institute  Fact  Sheet  (1972). 

85.  S.  15. 

86.  See  Glueck,  Law  and  Psychiatry:  Cold  War  or  Entente  Cordiale?  159 
(1962),  and  Rowitz  &  Levy,  "The  State  Mental  Hospital  in  Transition,"  55 
Mental  Hygiene  68,  74  (Jan.  1971). 

87.  Topeka  State  Hospital  was  transformed  from  a  single  building  with 
"one  psychiatrist  and  one  nurse  on  duty  for  nearly  two  thousand  sick  people 
...  to  a  beautiful  medical  complex  of  forty  1  and  2  story  buildings.  .  .  . 
Some  patients  are  under  intensive  treatment,  others  are  convalescent,  many 
are  engaged  in  various  activities  in  the  buildings  or  about  the  grounds. 
Some  go  to  work  in  the  city  for  the  entire  day.  4/5  of  the  patients  living 
there  today  will  be  back  in  their  homes  by  the  end  of  the  year."  Menninger, 
supra  n.  52  at  258-59. 

*  88.    Law  Governing  Closed  Psychiatric  Care,  supra  n.  75,  s.  17. 
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two  other  members,  one  of  whom  is  a  doctor  with  psychiatric  exper- 
ience, and  a  third  member  with  wide  general  experience."89  Appli- 
cation for  discharge  can  be  made  by  the  patient  himself  or  a  close 
associate.  Such  application  may  not  be  made  more  often  than  every 
three  months.90 

In  line  with  the  general  emphasis  of  Swedish  law  that  rehabilita- 
tion and  supervision  should  take  place  as  soon  as  possible  outside  an 
institution,  a  trial  release  procedure  has  been  developed.  This  pro- 
cedure is  in  the  same  spirit  as  the  Swedish  policy  allowing  furloughs 
for  regular  penitentiary  prisoners:  every  three  months  prisoners  may 
qualify  for  a  48-  or  72-hour  leave  from  prison.  In  1970,  out  of  a  total 
of  14,270  leaves  granted,  1,261  (8.8%)  failed  to  return  and  an  additional 
571  (4%)  broke  various  conditions  of  the  leave.91 

The  decision  on  trial  release  for  criminal  patients  (forsoksut- 
krivning)  is  made  jointly  by  the  hospital  director  and  the  Parole 
Board.  Application  is  made  in  the  same  way  as  for  full  release.  It 
may  not  be  for  longer  than  6  months,  special  conditions  may  be 
attached,  and  the  patient  may  be  taken  back  to  the  hospital  forc- 
ibly if  the  release  is  not  successful.  The  overriding  single  require- 
ment for  trial  release  is  that  the  patient  not  be  "dangerous  to  the 
safety  of  others  or  to  himself."92 

If  a  criminal  patient  is  not  satisfied  with  a  decision  concerning 
his  application  for  trial  or  permanent  release,  he  may  appeal  to  the 
Psychiatric  Board  (Psykiatriska  namnden),  which  handles  Parole 
Board  appeals  from  the  entire  country  and  is  composed  of  5  members: 
a  judge  (the  chairman),  two  doctors  and  two  persons  of  general  ex- 
perience.93 

The  procedure  of  both  the  Parole  Board  and  the  Psychiatric 
Board  at  these  hearings  is  guided  by  two  special  regulations.  These 
regulations  state  that  the  Parole  Board  must  hold  its  hearings 
at  the  hospital  where  the  patient  is  registered,  that  a  record  be 
made  of  every  hearing,  and  that  a  patient  receive  a  copy  of  this  rec- 
ord. The  Psychiatric  Board  generally  must  hold  its  hearings  in  Stock- 
holm.   Both  Boards  may  order  medical  and  psychiatric  examinations. 

These  procedures  for  release,  including  the  patient's  right  to  apply 
for  release  and  to  appeal  an  adverse  decision,  seem  far  preferable  to 
the  antiquated  release  procedures  often  found  in  American  statutes. 
E.g.  in  Ohio  the  criminal  patient  is  released  if  a  judge,  county  prose- 
cutor, and  hospital  director  determine  that  his  "sanity  has  been  re- 

89.  Ibid.  s.  28. 

90.  Ibid.  s.  18. 

91.  "The  Swedish  Correctional  System,"   Swedish  Institute  Fact  Sheet  4 
(1971). 

92.  Law  Governing  Closed  Psychiatric  Care,  supra  n.  75,  s.  19,  20. 

93.  Ibid.  s.  28. 
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stored  and  .  .  .  release  will  not  be  dangerous."1'4  There  is  no  provision 
for  trial  release  under  the  statute.  But  unlike  in  Sweden,  appeal  to 
the  courts  is  always  possible.  In  fact,  both  during  treatment  and  after 
an  alleged  incorrect  decision  by  a  release  board,  a  patient  always  has  a 
right  to  habeas  corpus,  an  action  unknown  to  Swedish  law.  Typical 
language  overriding  an  administrative  decision  denying  release  is 
found  in  In  re  Remus: 9;5 

".  .  .  [H]abeas  corpus  supplies  a  method  by  which  an  inmate 
may  have  a  judicial  determination  of  his  sanity  or  his  unlaw- 
ful restraint.     If  unlawfully  restrained,  he  may  invoke  the 
authority  of  a  court  of  competent  jurisdiction  by  means  of 
that  writ  in  order  to  secure  his  release."  (At  169,  741.) 
The  importance  of  legal  proceedings  in  the  U.S.A.  as  a  means  of 
guaranteeing  the   rights   of  patients   should  not  be   minimized.     It 
should  be  remembered,  however,  that  such  proceedings  are  expen- 
sive and  hence  often  of  little  use  to  a  patient.    It  also  can  be  doubted 
whether  a  court  is  the  best  place  to  test  the  accuracy  of  psychiatrists' 
judgments  concerning  to  the  quality  of  treatment  or  the  value  of 
further  treatment. 

Side  by  side  with  this  older  release  procedure  Ohio  also  has  other 
legislation  of  more  modern  origin  which  provides  for  greater  treat- 
ment and  release  possibilities.96  Known  as  the  Ascherman  Act,97 
and  dealing  with  the  broad  category  of  "mentally  deficient  and  psy- 
chopathic offenders,98  the  Act  supplements  the  older  law  by  provid- 
ing for  probation  and  trial  visit  for  criminal  patients. 

In  this  area  of  closed  psychiatric  care  for  criminal  patients  the 
most  obvious  distinctions  between  U.S.  and  Swedish  law  and  practice 
are  found  in  the  existing  physical  facilities  and  the  institutional  frame- 
work in  which  hospital  intake  and  release  takes  place.  Americans 
would  do  well  to  allocate  more  adequate  funding  for  hospital  facil- 
ities comparable  to  those  in  Sweden.  At  the  least,  the  U.S.A.  should 
adopt  the  Swedish  system  of  decentralized  care  for  criminal  patients. 

94.  Ohio  Rev.  Code  s.  2945.39. 

95.  119  O.S.  166,  162  N.E.  740  (1928). 

96.  In  passing,  it  may  be  noted  that  the  common  law  legislative  practice 
of  having  several  different  pieces  of  legislation  dealing  with  the  same  topic 
is  difficult  for  the  Swedes  to  understand  with  their  comprehensive  legisla- 
tive practices. 

97.  Ohio  Rev.  Code  s.  2947.25-29. 

98.  This  broad  category  is  defined  in  Ohio  Rev.  Code  s.  2947.24(B): 
"Psychopathic  offender  means  any  person  who  is  adjudged  to  have  a  psycho- 
pathic personality,  who  exhibits  criminal  tendencies,  and  who  by  reason 
thereof  is  a  menace  to  the  public.  Psychopathic  personality  is  evidenced  by 
such  traits  or  characteristics  inconsistent  with  the  age  of  such  person,  as  emo- 
tional immaturity  and  instability,  impulsive,  irresponsible,  reckless,  and  un- 
ruly acts,  excessively  self-centered  attitudes,  deficient  powers  of  self-disci- 
pline, lack  of  normal  capacity  to  learn  from  experience,  marked  deficiency  of 
moral  sense  or  control." 
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The  American  attorney  will  very  likely  feel  that  without  the 
possibility  of  court  review  of  the  administrative  acts  of  hospital  offi- 
cials, patients'  rights  are  much  less  secure.  There  is  no  doubt  that 
our  courts  play  a  much  larger  role  in  protecting  the  rights  of  all  sorts 
of  individuals  from  administrative  abuse  than  do  the  courts  in  .Swe- 
den. The  only  problem  with  this  litigation  approach  is  that  it  is  only 
effective  in  a  single  instance  and  costs  often  make  it  unavailable  to 
the  patient.  It  has  been  argued  that  the  greatest  hope  for  progress  in 
this  area  lies  not  in  litigation  but  rather  in  administrative  reform 
and  innovation."  While  our  court  review  of  the  handling  of  criminal 
patients  is  a  worthwhile  practice,  the  fact  remains  that  lawyers  and 
the  courts  cannot  build  adequate  facilities  or  introduce  whole  sys- 
tems for  patient  handling  by  means  of  litigation. 

As  a  substitute  for  court  intervention,  the  Swedish  system  at- 
tempts to  ensure  the  patient's  right  to  contact  his  attorney  or  the  Parli- 
amentary Ombudsman,  allow  him  to  request  his  own  trial  or  perma- 
nent release  from  the  hospital,  and  provide  a  means  of  appeal  from 
the  Parole  Board's  decision  to  a  higher  administrative  authority.  All 
of  these  are  worthwhile  administrative  procedures  which  could  well 
be  made  use  of  in  American  procedure  dealing  with  criminal  patients. 
Final  review  by  a  court  should  not  be  made  an  excuse  for  failing 
to  provide  proper  facilities  and  administration  for  criminal  patients. 
Adequate  facilities  and  treatment  will  have  a  far  greater  effect  on  the 
day  to  day  lives  of  many  more  patients  than  will  court  review  of  their 
situation. 

VI.    Sex  Offenses 

The  differences  between  the  law  in  Sweden  and  the  U.S.A.  are 
greatest  in  the  area  of  sex  offenders,  both  in  relation  to  the  "common" 
sex  offender  and  those  considered  more  dangerous  abnormal  offend- 
ers. 

As  has  been  mentioned,  generally  Swedish  prison  sentences  are 
much  lighter  than  in  the  U.S.A.  This  tendency  is  most  clearly  seen 
in  Chapter  6  of  the  Criminal  Code,  "Of  Crimes  Against  Morals." 
Taking  rape  as  an  illustration,  the  penalty  is  at  least  2  and  no  more 
than  10  years.  Even  this  is  additionally  qualified:  ""If  in  view  of  the 
woman's  relationship  to  the  man  or  for  some  other  reason  the  crime 
is  considered  less  grave,  a  sentence  to  imprisonment  for  at  most  four 
years  shall  be  imposed  .  .  .  "10°  This  is  the  most  severe  possible 
sanction  for  a  sexual  crime  in  Sweden — hardly  comparable  to  life 
imprisonment  or  other  slightly  less  severe  sanctions  for  rape  in  most 
U.S.  jurisdictions.101 

99.    Weihofen,  Mental  Disorders  as  a  Criminal  Dejense  132  (1954). 

100.  Crim.  Code  ch.  6,  §  1. 

101.  See  Bensing,  "A  Comparative  Study  of  American  Sex  Statutes,"  42  J. 
Crim.L.  57,63  (1951). 
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Even  greater  contrast  exists  between  the  Swedish  sanction 
for  "carnal  abuse  of  child",102  corresponding  to  statutory  rape,  and 
American  sanctions  for  the  offense.  The  minimum  age  in  Sweden 
is  15  years  and  the  maximum  penalty  is  4  years.  In  case  of  violent 
abuse  the  sentence  is  from  2  to  8  years.  U.S.  law  on  statutory  rape, 
on  the  other  hand,  presents  a  bewildering  array  of  variations  in 
both  age  of  consent  and  penalty.  Age  of  consent  ranges  from  7 
years  in  Delaware  to  21  years  in  Tennessee.  In  13  states  it  is  18 
years,  in  4  states,  10.  Penalties  range  from  one  year  to  life  inprison- 
ment,  and  formerly  4  states  provided  the  death  penalty  for  the 
offense.  In  8  states  life  terms  are  possible  for  intercourse  with  a 
consenting  17  year-old  girl.103 

Private,  consensual  homosexual  acts  between  adults  are  not  con- 
sidered criminal  in  Sweden.104  Only  in  special  cases  in  which  the 
adult  has  special  charge  of  a  minor,  e.g.  a  school  teacher,  is  such  an 
act  a  crime,  punishable  by  maximum  imprisonment  of  4  years.103  In 
the  U.S.A.  the  law  concerning  homosexual  offenses  is  in  a  state  of 
disarray.  Sanctions  for  a  consensual  homosexual  act  vary  from  a 
fine  in  New  York  to  life  imprisonment  in  Nevada.  Some  states  dis- 
tinguish between  consensual  homosexual  acts  performed  in  private 
and  those  performed  in  public,  while  others  make  no  such  distinc- 
tion.106 It  is  little  wonder  that  a  Swede  writing  about  the  situation 
gave  the  following  warning  to  travelers: 

"As  modern  means  of  transport  have  made  state  boundaries 
largely  meaningless,  American  men  and  women  (and  for- 
eigners!) are  exposed  to  the  risk  of  long  prison  sentences 
or  even  death  in  some  states  for  behavior  that  may  be  pun- 
ishable only  by  fines  or  short  sentences  in  others  or  not 
even  punishable  at  all."107 

Some  Swedish  statistics  on  such  crimes  which  have  come  to  the 
attention  of  the  police  or  have  led  to  sentences  will  be  cited,  although 
these  must  be  analyzed  with  care.  In  a  society  with  the  Swedish  orien- 
tation toward  offenses  against  morality,  police  as  society's  agents  will 
often  ignore  such  offenses,  or  will  deal  with  them  quite  differently 
than  American  police. 


102.  Crim.  Code  ch.  6,  s.  3. 

103.  Ibid.  64. 

104.  Rylander,  "Treatment  of  Mentally  Abnormal  Offenders  in  Sweden," 
4  Brit.  J.  Delinquency  262,  265  (1955). 

105.  Crim.  Code  ch.  6,  s.  4. 

106.  See  Sensing,  supra  n.  101  at  65-66. 

107.  Rylander,  "Forensic  Psychiatry  in  Relation  to  Legislation  in  Different 
Countries:  An  International  Review,"  Psychiatrie  der  Gegenwart  vol.  Ill, 
Forschung  und  Praxis,  p.  397,  422  (1961). 
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Table  V.i°8    Sexual  Offenses  Noted  by  the  Police,  1968-70. 


Crim.  Code  ch.  6        1968 

1969 

1970 

%  Change  '68-69 

%  Change  '69-70 

S.  1,  Rape                   563 

603 

664 

+  7.1 

+  10.1 

Woman  under  15     85 

76 

91 

-10.6 

+  19.7 

Age  15  or  over       478 

527 

573 

+  10.3 

+  8.7 

S.  2-5 

Heterosexual 

Offenses                 726 

584 

493 

-19.6 

-15.6 

S.  2-4 

Homosexual 

Offenses                  190 

121 

156 

-36.3 

+  28.9 

Other  Offenses       2632 

1612 

1604 

-39.8 

-  0.5 

Table  VL109    Number  of  Persons  Sentenced  for  Morality  Offenses,  1969. 

Crim.  Code  ch.  6  Misdemeanor — Men    Women        Felony — Men   Women 

S.  1,  Rape  —  —  66  — 

2,  Sexual  Coercion  of 
Helpless  or 

Dependent   Person  —  —  —  — 

3,  Statutory  Rape  —  —  105  3 

4,  Abuse  of  Youth  in 

Adult's  Charge  —  —  9  — 

5,  Incestual  Offenses  —  —  199  5 

6,  Indecent  Conduct  149  —  51  — 

7,  Procuring  &  Promoting 

Immorality  —  —  30  1 

8,  Seduction  of  Youth  3  —  —  — 

No  statistics  are  available  in  Sweden  on  the  lengths  of  sentences 
served  by  sex  offenders.  Court  officials  have  stated  in  conversations 
with  the  present  writer  that  in  practice  the  maximum  penalties 
are  imposed  only  in  very  serious  cases.  A  Swedish  legal  psychiatrist 
has  described  practice  in  the  area  as  follows:  "Whenever  possible — 
i.e.  in  the  case  of  first  offenders — they  are  placed  on  probation  under 
special  conditions.  If  they  relapse,  they  are  sentenced  to  imprison- 
ment. Finally,  should  they  become  persistent  offenders,  preventive 
detention  is  applied."110  Preventive  detention  (internering)  is  a 
partially  indeterminate  confinement  for  every  sort  of  "dangerous" 
(■farlig)  criminal,  which  will  be  specially  .discussed  in  the  final  sec- 
tion of  this  paper. 

There  are  no  special  laws  in  Sweden  corresponding  to  the  "sex 
psychopath"  laws  in  the  U.S.A.  The  repeating  sexual  offender  who 
is  considered  dangerous  to  society  is  dealt  with  under  the  general 
laws  of  Chapter  6  of  the  Criminal  Code  with  increasingly  more  se- 
vere sentences.  In  American  law  the  term  "sexual  psychopath"  has 
proved  to  be  a  particularly  unhappy  one  and  its  definitions  are 
generally  vague  and  hence  inadequate.111    In  a  ten  year  period  Illinois 

108.  Kriminalvarden  statistik  (National  Correctional  Administration  Sta- 
tistics) 13  (1971). 

109.  Ibid.  9. 

110.  Rylander,  supra  n.  104  at  265-66. 

111.  See  e.g.,  Michigan:  "Any  person  who  is  suffering  from  a  mental  dis- 
order and  is  not  feeble-minded,  which  mental  disorder  is  coupled  with  crim- 
inal propensities  to  the  commission  of  sexual  offenses  is  hereby  declared  to 
be  a  criminal  sexual  psychopathic  person."  Michigan  Public  Acts  no.  25, 
1950.    District  of  Columbia:    "The  term  'sexual  psychopath'  means  a  person, 
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committed  only  16,  and  Washington  D.C.  only  20  out  of  636  of- 
fenders under  their  sex  psychopath  laws.112  On  the  other  hand,  in  a 
similar  ten  year  period  California  committed  687.  However,  California 
at  the  same  time  has  made  an  effort  to  provide  increased  rehabilitation 
facilities  like  the  maximum  security  hospital  at  Atascadero  which  is 
mainly  for  mentally  disorderd  sex  offenders  and  defendents  acquitted 
as  insane.113 

There  is  no  special  rule  of  law  in  Sweden  requiring  a  rattspsy- 
kiatri  examination  for  a  repeating  sexual  criminal.  But  if  a  sex  of- 
fender is  sentenced  to  closed  psychiatric  care,  an  examination 
would  be  required.114  For  repeating  offenders  sentenced  to  partially 
indeterminate  preventive  detention,  it  is  said  that  the  seriousness 
of  the  sanction  ".  .  .  makes  a  rattspsykiatri  examination  .  .  .  neces- 
sary or  at  least  desirable."115  The  examination  is  a  guide  for  the 
sentencing  judge  to  use  in  determining  the  proper  sanction  for  the 
offender,  as  in  the  case  of  other  mentally  ill  offenders. 

Sweden  does  not  send  its  dangerous  or  repeating  offenders  to  a 
special  institution.  The  offenders  are  classified  either  as  criminal 
patients  and  sentenced  to  closed  psychiatric  care  in  a  hospital,  or  sent 
to  one  of  the  10  different  internment  institutions  according  to  space 
availability  and  nature  of  the  offense.116 

While  physical  facilities  are  as  good  at  the  internment  institu- 
tions as  they  are  in  the  closed  criminal  psychiatric  sections  of  the 
hospitals,  there  is  some  despair  at  the  effectiveness  of  the  therapy 
in  altering  the  behavior  of  repeating  sex  offenders.  Dr.  Gosta  Ry- 
lander,  former  director  of  the  rattspsykiatri  organization,  believes 
that  in  serious  cases  nothing  short  of  psychosurgery  can  provide 
an  effective  change  of  behavior.  He  himself  has  performed  ef- 
fective operations  on  such  offenders — a  step  taken  only  with  the  ex- 
plicit consent  of  the  offender  after  he  has  been  released  from  the 
institution  and  is  not  under  any  legal  compulsion. 

Another  radical  legal  means  of  altering  the  behavior  of  sexual 
offenders  is  castration,  controlled  by  a  special  law.117    This  procedure 

not  insane,  who  by  a  course  of  repeated  misconduct  in  sexual  matters  has 
evidenced  such  a  lack  of  power  to  control  his  sexual  impulses  as  to  be 
dangerous  to  other  persons  because  he  is  likely  to  attack  or  otherwise  inflict 
injury,  loss,  pain,  or  other  evil  on  the  objects  of  his  desire."  D.C.  Public  Law 
615,  ch.  428,  1948. 

112.  Tappan,  "Sexual  Offenses  and  the  Treatment  of  Sexual  Offenders  in 
the  United  States,"  9  English  Studies  in  Criminal  Science  500,   508    (1957). 

113.  Lieberman  &  Siegal,  "A  Program  for  'Sexual  Psychopaths'  in  a  State 
Mental  Hospital,"  113  Am.  J.  Psychiatry  801,  805  (1957). 

114.  See  supra  n.  28,  s.  3. 

115.  Forssman  et  al.,  supra  n.  56  at  132. 

116.  Elwin  et  al.,  supra  n.  13  at  110. 

117.  Lag  om  kastrering,  24  March  1944. 
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is  seldom  used  and  requires  the  patient's  consent.118  It  is  worth  not- 
ing that  castration  very  often  does  not  have  the  desired  effect  of  al- 
tering sexual  desire.113 

Many  U.S.  laws  dealing  with  "sexual  psychopaths"  were  enacted 
following  reactions  to  brutal  sexual  crimes  in  the  1930's.120  In  addi- 
tion, these  laws  must  be  seen  in  the  overall  context  of  the  much 
harsher  U.S.  sentences  for  sex  crimes  which  American  law  inherited 
from  English  common  law.  The  result  of  the  comparison  shows  a  dif- 
ference in  attitude  between  the  U.S.A.  and  Sweden.  An  advocate  for 
the  Swedish  approach  can  say  that  a  more  relaxed  attitude  toward  pun- 
ishing sex  offenses  is  more  intelligent  and  even  more  effective.  Very 
probably,  however,  the  American  state  legislator  campaigning  for  re- 
duced penalties  on  the  Swedish  model  would  not  only  lose  the  elec- 
tion but  would  be  branded  as  someone  seeking  to  bring  down  the 
very  retaining  walls  of  civilization. 

The  only  "proof"  as  to  whether  stiff  sexual  morality  laws  actually 
act  as  a  deterrent  would  consist  of  thorough  comparative  statistical 
studies  and  impressions  gained  from  living  in  the  county.  While  this 
paper  will  not  attempt  a  complete  statistical  comparison,  the  present 
writer's  living  experience  in  Sweden,  including  impressions  gained 
from  reports  in  the  mass  media,  give  him  a  subjective  impression  of 
much  less  violence  of  all  sorts  in  Sweden,  including  sex  crimes. 

VII.     "Internment"  (Internering) :    Indeterminate  Confinement 
of  Dangerous  Repeating  Criminals 

One  difficulty  in  making  comparisons  between  legal  systems 
is  that  often  classifications  which  seem  to  overlap  are  in  fact  different. 
This  is  the  case  with  chapter  30  of  the  Swedish  Criminal  Code,  which 
deals  with  mdeterrninate  preventive  detention  (internering)  of  dan- 
gerous criminals.  On  its  face  chapter  30  appears  to  deal  with  the 
categories  of  "sociopathic"  offenders  or  "defective  delinquents"  in 
American  state  codes.  However,  as  has  already  been  discussed  in  s. 
VI  of  this  paper,  offenders  which  would  be  called  "sex  psychopaths" 
in  U.S.  law  may  also  be  subject  to  preventive  detention  under  chapter 
30. 

This  points  out  not  only  that  Swedish  and  American  categories 
of  law  are  different,  but  also  serves  as  a  reminder  of  the  very  different 
nature  of  Swedish  procedure  in  handling  these  problems  generally. 
As  will  be  seen,  internment  deals  with  a  number  of  categories  of  of- 
fenders who  under  U.S.  law  would  sometimes  be  considered  patients 
and  sometimes  prisoners.    Swedish  legal  procedure  generally  does  not 

118.  Comparative    statistics   on   use   of   voluntary   castration   laws   in   the 
Scandinavian  countries  are  given  in  Rylander,  supra  n.  107  at  435. 

119.  Rylander,  supra  n.  104  at  266. 

120.  Rylander,  supra  n.  107  at  423. 

38-472    O  -  74  -  35 
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seek  to  make  sharp  categories  of  types  of  offenses,  or  to  narrow  the 
issues  in  a  proceeding  to  a  single  question  of  law  that  must  be  decided. 
The  approach  is  a  broader,  more  informal,  administrative  one  with 
little  adversary  quality  and  a  strong  emphasis  on  the  interest  of  so- 
ciety as  a  whole. 

Chapter  30,  s.  1  of  the  Criminal  Code  sets  out  the  general  condi- 
tions for  internment: 

"A  sentence  to  internment  may  be  imposed  if  the  crime  or, 
when  several  crimes  have  been  committed,  any  one  of  them  is 
punishable  by  imprisonment  for  two  years  or  longer  and, 
in  view  of  the  defendant's  criminality,  mental  condition,  con- 
duct, and  other  circumstances,  a  long-lasting  deprivation  of 
liberty  ...  is  deemed  needed  to  prevent  serious  criminality 
on  his  part." 

The  sentence  is  served  both  in  and  outside  an  institution,  with 
a  minimum  of  one  and  a  maximum  of  12  years'  institutional  con- 
finement provided  by  the  Code.  The  confinement  period  may  be  ex- 
tended by  a  decision  of  the  Supervision  Board  (overvakning  namn- 
den)  not  to  transfer  the  internee  to  outside  care.  This  decision  must 
be  reexamined  by  the  Board  every  6  months.121  For  an  extension  of 
institutional  care  longer  than  3  years,  or  longer  than  5  years  if  the 
initial  minimum  period  set  by  the  court  was  3  years  or  more,  appli- 
cation must  be  made  to  the  court.  The  court  may  permit  the  ex- 
tension of  the  institutional  care  for  3  years  at  a  time  for  an  unlimited 
number  of  times,  and  thus  theoretically  the  confinement  period  may 
be  for  a  lifetime.1— 

Since  the  average  prison  sentence  in  Sweden  is  around  5  months,123 
it  can  be  understood  that  internment  with  its  minimum  one-year  de- 
tention period  is  considered  to  be  Sweden's  most  severe  sentence. 
Although  the  maximum  initial  internment  detention  provided  by  the 
Code  is  12  years,  in  practice  it  is  rarely  employed.  As  table  VII  shows, 
generally  the  use  of  institutional  confinement  under  the  internment 
law  is  decreasing  and  a  greater  percentage  of  those  who  are  con- 
fined are  being  given  only  a  one-year  initial  sentence. 

Table  VII.124    New  Internees  1966-71  with  Length  of  Sentence 

Confinement  Period  1966         1967         1968         1969        1970         1971 

1  year 
1-2  years 
Over  2  years 
Total 

121.  Crim.  Code  ch.  30,  s.  6. 

122.  Ibid.  ch.  30,  s.  8. 

123.  It  was  5  months  and  7  days  in  1971.     Kriminalpolitik,  supra  n.   13  at 
113.. 

124.  Source:    Kriminalvarden  statistik   (National  Correctional  Administra- 
tion Statistics)  33  (1972). 
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58 

67 

57 

43 

38 

48 

33 

30 

25 

22 

9 

14 

25 

22 

28 

15 

5 

124 

116 

119 

110 

80 

52 
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While  Table  VII  lists  new  internees,  most  of  those  receiving  intern- 
ment sentences  were  in  fact  recidivists,  the  number  in  1971  being 
325. 125  At  a  meeting  of  the  Swedish  National  Correctional  Administra- 
tion (Kriminalvardstyrelsen) ,  it  was  said  that  the  greatest  number  of 
of  internees  were  not  violent  or  sexual  offenders  but  persons  who  had 
committed  repeated  petty  crimes  against  property.  A  significant 
segment  among  these,  as  generally  in  the  prisons,  were  said  to  be 
immigrants  unable  to  adapt  to  Swedish  customs  or  find  employment. 
It  was  further  stated  that  those  who  were  dangerous  to  others'  lives 
due  to  psychological  rather  than  social  maladjustment  would  be  sen- 
tenced to  closed  psychiatric  care  rather  than  internment.128 

A  program  in  Maryland  for  dealing  with  "defective  delinquents" 
has  some  aspects  in  common  with  Swedish  internment.127  In  Mary- 
land dangerous  recidivists  are  given  intensive  treatment  at  the  Patux- 
ent  Institution,  a  special  facility  with  staff-patient  ratio  of  1:14.128 
A  basic  difference  between  the  two  programs,  however,  is  that  the 
Maryland  sentence  is  absolutely  indeterminate  while  the  Swedish 
statute  calls  for  a  maximum  initial  sentence  of  12  years  and,  as  pointed 
out  in  Table  VII  and  the  preceding  discussion,  the  policy  is  to  limit 
initial  confinement  to  a  one-year  period,  with  frequent  subsequent 
review.  Patuxent  inmates  remain  institutionalized  4.5  years  on  the 
average.129  Patuxent  has  been  criticized  for  poor  conditions  in  its 
segregation  units  for  the  inordinate  amount  of  time  it  keeps  its 
inmates  under  supervision  both  within  and  outside  the  institution. 
It  is  said  that  ".  .  .  after  an  eleven  and  a  half  year  period  only  seven 
percent  of  Patuxent's  inmates  have  been  given  their  complete  free- 
dom."130 These  figures  indicate  a  much  greater  supervision  period 
under  the  Maryland  sentence  than  under  the  Swedish,  although  no 
specific  breakdown  could  be  found  for  periods  of  institutional  and 
probationary  supervision  for  persons  serving  internment  sentences  in 
Sweden. 

Figures  given  for  institutional  confinement  of  inmates  at  the 
Massachusetts  Treatment  Center  for  Sexually  Dangerous  Persons  at 

125.  Ibid.  32. 

126.  Kriminalvardstyrelsen  meeting,  interviews,  and  lectures,  10  Dec.  1972. 

127.  Maryland  Code  Annot.  art.  31B,  s.  6(a)  (1967). 

128.  Patuxent's  program  is  discussed  in  Schreiber,  "Indeterminate  Thera- 
peutic Incarceration  of  Dangerous  Criminals:  Perspectives  and  Problems,"  56 
Va.  L.  Rev.  602  (1970).  See  also  Dept.  of  Public  Safety  and  Correctional 
Services,  State  of  Maryland,  Maryland's  Defective  Delinquent  Statute,  A  Prog- 
ress Report,  9  Jan.  1973. 

129.  Ibid.  607. 

130.  Crowley,  "Maryland's  Defective  Delinquent  Law:  Nightmarish  Pre- 
lude to  1984,"  18  Corrective  and  Social  Psychiatry  and  Journal  of  Applied 
Behavior  Therapy  15,  quoting  article  by  Stone,  Psychiatric  News  (Official 
Newspaper  of  the  Amer.  Psychiatric  Assoc.)  1  Sept.  1971.  Both  articles  criti- 
cize a  contra  article  praising  Patuxent  by  Hodges,  "Crime  Prevention  by  the 
Indeterminate  Sentence  Law,"  128  Am.  J.  Psychiatry  291  (1971). 
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Bridgewater  point  more  definitely  to  longer  periods  of  custodial  care 
than  in  Sweden.  The  average  time  spent  in  the  institution  for  those 
inmates  released  on  the  recommendation  of  the  Center  was  43 
months.1*1  However,  it  was  found  that  134  of  269  (49.8%)  of  the  per- 
sons committed  to  the  Center  for  treatment  between  1959  and  No- 
vember 1972  were  still  confined  after  more  than  13  years.1'*2 

As  with  its  prison  programs  in  general,  the  Swedish  policy  is  to 
have  care  outside  the  internment  institution  as  much  as  possible. 
During  1971  there  were,  on  the  average,  609  internees  within  the  vari- 
ous internment  institutions  and  a  total  of  454  who  had  been  turned 
over  to  non-institutional  care.133  Programs  both  in  and  out  of  con- 
finement center  on  education  and  social  adaptation.  The  policy  em- 
phasizing supervised  liberty  provides  particularly  good  opportuni- 
ties for  arranging  job  training  and  finding  employment  opportuni- 
ties for  internees.134 

The  Internment  program  is  supervised  by  the  Internment  Board 
(Intemeringsnamnden),  whose  chairman  must  be  a  judge,  one  mem- 
ber a  psychiatrist,  and  three  other  members  persons  of  general  ex- 
perience. Among  the  Board's  responsibilities  are  giving  the  court  its 
opinion,  during  trial,  as  to  whether  internment  is  appropriate  in  the 
case,135  supervising  treatment  both  within  and  outside  the  institu- 
tion, and  making  decisions  as  to  when  outside  care  should  begin  and 
whether  a  conditionally  free  internee  should  be  ^institutionalized. 
It  was  originally  thought  that  decisions  about  the  handling  of  each 
internee  would  be  made  on  an  individual  basis,  but  the  Board  has 
developed  certain  rules  of  practice.136  The  Criminal  Code  simply 
states  that  after  the  expiration  of  the  minimum  term  in  the  institu- 
tion, the  internee  may  be  transferred  to  outside  care  "when  institu- 
tional care  is  no  longer  deemed  necessary  to  restrain  the  internee  from 
further  criminality.''137  In  a  1969  circular  the  Internment  Board 
stated  that  its  policy  was  to  order  outside  care  for  all  internees  after 
the  niinimum  confinement  period  of  1  to  12  years  set  at  sentencing, 
if  they  have  shown  good  behavior  during  confinement.138 

131.  H.  Kozol  et  al.,  "The  Diagnosis  and  Treatment  of  Dangerousness," 
18  Crime  and  Delinquency  371  (1972),  citing  throughout  figures  on  numbers 
committed  but  not  giving  period  of  average  confinement. 

132.  Unpublished  figures  compiled  by  John  O'Neill,  a  member  of  the  Boston 
University  Department  of  Sociology,  along  with  members  of  Boston  Uni- 
versity Law  School's  Center  for  Law  and  Health  Sciences  Research  Project  on 
Sexual  Dangerousness  during  1972-73. 

133.  Supra  n.  122  at  32. 

134.  Supra  n.  126. 

135.  Crim.  Code  ch.  38,  s.  7. 

136.  Much  of  the  following  material  on  Internment  Board  practice  is  taken 
from  Holmberg,  "Interneringsnamndens  praxis"  (Internment  Board  Practice), 
in  "Skrifter  tillaggande  Ivar  Strahl,"  Svensk  Juristtidning  270  (13  March 
1969). 

137.  Crim.  Code  ch.  30,  s.  5. 

138.  Ibid.  277. 
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Conditionally  free  internees  become  the  responsibility  of  various 
regional  Supervision  Boards  (Overvakningruimnder)  .K1°  Usually  out- 
side care  is  supervised  by  a  parole  officer  who  has  been  given  a  dos- 
sier with  information  about  the  internee  and  the  special  conditions 
for  his  release.140  If  the  parolee  does  not  comply  with  the  terms  of 
his  release,  the  Supervision  Board  can  recommend  to  the  Internment 
Board  that  he  be  ^institutionalized.141 

The  Internment  Board  makes  the  final  decision  as  to  when  super- 
vised release  ends.  Parole  supervision  must  continue  for  at  least  three 
years  and  freedom  is  mandatory  if  five  years  elapse  without  any 
report  of  violation.142 

The  fact  that  most  internees  are  recidivists  (violators  of  their 
conditional  release)  shows  that  Sweden's  very  progressive  program 
dealing  with  recidivists  is  only  a  partial  success.  Sweden  has  ap- 
parently been  no  more  successful  in  dealing  with  the  "stage  army" 
of  prison  inhabitants  than  most  other  countries.143  But  the  emphasis 
on  short  institutional  stays,  with  supplementary  outside  care,  ap- 
pears to  be  the  most  effective  way  of  rehabilitating  repeating  of- 
fenders who  are  susceptible  to  such  rehabilitation. 

Indeed,  one  of  the  problems  with  Maryland's  Patuxent  Institu- 
tion appears  to  be  its  great  emphasis  on  institutional  care.  Although 
the  facilities  and  therapy  are  of  the  highest  quality,  the  patients'  lack 
of  contact  with  the  outside  world  make  such  treatment  ineffective.144 
While  recognizing  the  need  for  institutional  supervision,  Karl  Men- 
ninger  has  emphasized  the  "ordinary"  things  outside  a  specific  thera- 
peutic or  institutional  training  program  which  can  work  toward  the 
rehabilitation  of  criminal  patents  or  prisoners: 

".  .  .  [A]  new  job  opportunity  ...  a  course  of  reducing 
exercises,  a  cosmetic  surgical  operation  .  .  .  some  night  school 
courses,  a  wedding  in  the  family  ...  an  inspiring  sermon 
.  .  .  clergymen,  teachers,  relatives,  friends,  and  even  fellow 
patients  often  participate  informally  but  helpfully  in  the  proc- 
ess of  readaptation."145 

A  perfect  record  or  even  a  high  degree  of  success  cannot  be  ex- 
pected in  rehabilitating  repeating  criminals.  But  an  approach  em- 
phasizing a  program  of  supervised  care  outside  institutional  walls 
seems  the  best  way  to  maximize  whatever  success  is  possible. 

139.  Crim.  Code  ch.  30,  s.  6. 

140.  Ibid.  ch.  26,  s.  12-17. 

141.  Ibid.  ch.  30,  s.  11-12. 

142.  Ibid.  ch.  30,  s.  15. 

143.  Some  comparative  figures  for  percentages  of  recidivists  in  the  prisons 
of  various  countries  are  given  in  Rylander,  supra  n.  107  at  418. 

144.  See  Schreiber,  supra  n.  128  at  610. 

145.  Merminger,  supra  n.  52  at  259-60. 


7348 


VIII.    Conclusions 

In  singling  out  an  aspect  of  Swedish  law  for  comparison  with 
American  law  one  has  the  feeling  that  he  has  ripped  out  a  piece  from 
the  whole  cloth  of  society  rather  than  shown  what  the  practice  is  in 
that  area  of  law.  While  in  the  U.S.A.  one  has  the  feeling  that  criminal 
law  is  separable  from  tax  law,  the  court  system  from  the  existing  ad- 
ministrative regime,  and  that  these  various  compartments  only  come 
in.  contact  with  each  other  from  time  to  time,  the  feeling  is  altogether 
different  in  Sweden.  The  Swedish  welfare  state  has  been  designed 
to  provide  collective  aid  in  all  the  potentially  difficult  areas  of  life, 
e.g.  in  time  of  sickness,  for  mothers  giving  birth,  during  higher  educa- 
tion, maintaining  full  employment  and  ensuring  availability  of  ade- 
quate housing.148  Prisoners  and  criminal  patients  are  thus  viewed  in 
many  ways  the  same  as  unemployed  persons — a  group  whose  exis- 
tence detracts  from  the  complete  functioning  of  society  and  who  thus 
must  be  trained  and  guided  to  fill  useful  positions  once  again. 

Although  it  is  an  exaggeration,  it  can  be  useful  to  view  Swedish 
society  as  a  "family"  rather  than  a  state  in  order  to  get  a  feeling  for 
how  its  legal  system  operates.  Immigrants'  problems  can  be  seen  in 
this  light  as  problems  of  outsiders  who  do  not  yet  know  the  ways  of 
the  "family"  and  hence  are  disruptive  of  the  close  emotions  within  it. 
Payment  of  taxes,  at  the  highest  rate  in  the  world,147  is  as  much  a 
question  of  sharing  to  maintain  the  benefits  available  to  the  "family" 
as  it  is  a  bare  legal  duty.  The  prisoner,  internee  or  criminal  patient 
should  be  isolated  for  a  short  time,  but  brought  back  to  the  "family" 
setting  as  soon  as  possible,  and  the  decisions  of  "family"  authorities 
to  isolate  him  should  be  trusted  as  basically  sound  rather  than  con- 
stantly tested  by  individual-oriented  legal  proceedings. 

While  one  may  talk  of  the  separation  of  powers  into  legislative, 
executive  and  judicial  branches,  a  Swede  would  emphasize  that  one 
must  at  the  same  time  recognize  that  these  are  really  artificial  divi- 
sions within  a  single  entity — the  society — which  should  be  looked 
at  as  a  whole.  It  is  interesting  and  informative  that  the  Swedish 
word  for  society — samhalle — literally  translated  means  "the  same 
mold",  or  "the  same  form",  which  implies  not  that  all  Swedes  are  the 
same  but  rather  that  they  are  participants  in  the  same  group,  that  they 
come  from  it  and  belong  to  it. 

One  is  also  impressed  at  how  often,  during  lectures  or  in  writings 
on  Swedish  law,  references  are  made  to  the  fact  that  Swedish  legal 
thinking  relies  more  on  a  "common  sense"  approach  than  a  rational- 

146.  See   generally   The    Swedish   Institute,    National    Labor    Organization 
(Landsorganisation) ,  Social  Benefits  in  Sweden  (1968). 

147.  According  to  OECD  statistics,  1969.     The  ratio  of  total  tax  burden  to 
GNP  was  41.7%.    Swedish  Institute  Fact  Sheets,  "Taxes  in  Sweden"  1   (1972). 


7349 


ized  one.148    Cold  rational  legal  categories  have  no  place  in  the  "fam- 
ily" setting. 

To  an  American  attorney  it  might  appear  that  his  Swedish  counter- 
part has  little  or  nothing  to  do  during  a  proceeding  and  that  in  fact 
there  are  no  legal  and  procedural  guarantees  for  defendants  at  trial. 
But  the  reason  these  do  not  exist  is  that  to  the  Swedes  it  would  be 
unthinkably  disruptive  for  a  lawyer  to  be  arguing  in  a  public  pro- 
ceeding to  get  his  client  "off"  on  some  technical  ground,  when  a  thor- 
ough police  investigation  and  pretrial  interrogations  and  discussions 
have  made  it  fairly  clear  that  he  has  committed  a  crime.  It  is  not  at 
the  trial  or  accusatory  stage  of  the  proceeding  that  the  offender  bene- 
fits. Rather,  it  is  at  the  confinement  and  rehabilitative  stages — pro- 
grams for  bringing  the  individual  back  into  the  "family" — that  such 
great  effort  has  been  made,  just  as  it  has  been  made  in  all  other  social 
programs  in  Sweden. 

This  is  basically  why  it  is  so  difficult  to  recommend  changes  in 
American  law  based  on  Swedish  models:  the  idea  of  society  as  a 
"family",  or  at  least  as  a  closely  cooperating  group  with  a  largely 
similar  background,  and  the  vast  array  of  social  programs  which  have 
followed  from  this  idea  simply  do  not  exist  in  America.  Not  only 
have  we  inherited  English  ideas  of  individualism,  but  our  society  is 
made  up  of  diverse  racial  and  cultural  types  with  wide  social  and 
economic  differences.  Although  Sweden  is  not  a  classless  society, 
economic  and  social  distinctions  are  not  nearly  so  great  as  in  the 
U.S.A. 

The  attempts  of  the  common  law,  from  McNaughten  to  the  pres- 
ent, to  find  a  verbal  formula  by  which  a  defendant's  criminal  respon- 
sibility can  be  tested  at  trial  have  led  to  much  judicial  speculation  in 
many  cases,  but  have  not  brought  about  ;a  great  improvement  in 
handling  offenders.  It  seems  worthwhile  to  consider  mentally  ill  of- 
fenders as  persons  who  are  to  be  sanctioned  and  sent  to  special  facili- 
ties rather  than  to  engage  in  a  courtroom  battle  over  whether  they 
are  "responsible"  or  not,  and  in  the  end  sending  them  to  prison  hospi- 
tals which  are  themselves  much  like  prisons.  Greater  efforts  should 
be  made  to  improve  the  generally  inadequate  facilities  for  criminal 
patients  rather  than  concentrating  so  much  on  courtroom  procedure. 

Our  tradition  of  having  the  courts  of  general  jurisdiction  over- 
see prison  and  criminal  patient  care  is  a  positive  one.  The  court  in- 
sitution  and  legal  profession  in  the  U.S.A.  act  as  guardians  of  crimi- 
nal patients'  and  prisoners'  rights  in  a  far  more  definite  way  than  they 
do  in  Sweden.     Yet,  as  has  been  mentioned,   the  legal  profession 


148.  E.g.  Strahl  in  introduction  to  the  Criminal  Code,  supra  n.  10  at  8: 
".  .  .  [T]he  code  is  less  marked  by  theories  than  are  certain  other  European 
codes.  Its  initiators  have  .  .  .  been  guided  by  common  sense,  practical  ex- 
perience, and  regard  for  the  need  of  humaneness." 
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cannot  build  good  penal  facilities  and  prison  hospital  administration 
by  means  of  the  case  method.  It  is  in  this  area,  calling  for  money  and 
political  commitment,  that  the  Swedish  model  could  well  be  followed, 
at  least  in  its  example  of  good  criminal  patient  facilities  and  decen- 
tralized placement  of  criminal  patients. 

Finally,  Sweden's  extensive  program  for  dealing  with  criminal 
patients,  sex  offenders  and  interned  recidivists  outside  of  institutions 
are  worthy  of  study  by  our  state  legislatures.  What  is  required  to 
make  this  program  work  are  increased  numbers  of  probation  and 
supervision  officers  on  a  scale  well  beyond  that  existing  in  any  U.S. 
state.  Although  such  supervised  care  is  often  discussed  as  a  desirable 
alternative  in  U.S.  penal  and  crirninal  hospital  administration  and 
has  been  put  into  practice  in  varying  degrees  in  most  states,  nowhere 
is  it  practiced  to  the  extent  it  is  in  Sweden. 

The  Swedish  rehabilitation,  probation,  and  training  programs 
must  be  seen  as  part  of  the  state's  overall  social  welfare  program. 
Thus,  however  desirable  some  of  the  written  legal  provisions  and 
procedures  of  Swedish  law  in  this  area  may  be  for  the  U.S.A.,  the 
comprehensive  programs  that  they  embody  would  in  many  instances 
require  a  reorganization  of  American  social  policy.  Keeping  in  mind 
the  great  expense  of  such  programs,  it  can  form  a  basis  for  discussion 
in  American  state  legislatures  whether  the  benefits  of  various  indi- 
vidual Swedish  programs  would  be  worth  the  costs,  with  the  resulting 
increased  taxation.  V 

Since  it  would  be  impossible  for  an  American  state  to  build  a 
comprehensive  tax  base  comparable  to  Sweden's,  the  federal  govern- 
ment would  have  to  be  looked  to  for  some  of  the  funding.  As  another 
valuable  means  of  bringing  about  desirable  programs  in  the  area,  the 
usual  American  approach  of  seeking  cooperative  help  from  bar  asso- 
ciations and  mental  health  professionals'  organizations  is  also  capable 
of  producing  results  and  should  not  be  overlooked. 
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Senator  Hruska.  This  hearing  is  adjourned  until  tomorrow. 
[Whereupon  at  12  :30  p.m.  the  subcommittee  recessed  to  reconvene 
at  9 :30  a.m.,  Thursday,  May  16,  1974.] 


REFORM  OF  FEDERAL  CRIMINAL  LAWS 


THURSDAY,   MAY    16,    1974 

U.S.  Senate, 
Subcommittee  ox  Criminal  Laws  and  Procedures, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  9:45  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Eoman  Hruska 
presiding. 

Present:  Senator  Hruska. 

Also  present :  Paul  C.  Summitt,  chief  counsel ;  Douglas  R.  Marvin, 
minority  counsel;  and  Mabel  A.  Downey,  clerk. 

Senator  Hruska.  The  subcommittee  will  come  to  order.  We  will 
continue  our  hearings  on  the  revision  of  the  Federal  Criminal  Code 
which  embraces  S.  1  and  S.  1400  now  pending  before  this  subcom- 
mittee. 

Our  first  witness  will  be  Mr.  John  C.  Keeney,  Deputy  Assistant 
Attorney  General,  Criminal  Division,  Department  of  Justice.  He 
will  testify  principally  on  the  jurisdiction,  culpability,  complicity, 
and  general  offenses  provisions  of  S.  1400. 

Mr.  Keeney,  would  you  identify  your  companions  and  associates 
for  the  record? 

STATEMENT  OF  MR.  JOHN  C.  KEENEY,  DEPUTY  ASSISTANT  ATTOR- 
NEY GENERAL,  CRIMINAL  DIVISION,  DEPARTMENT  OF  JUSTICE, 
ACCOMPANIED  BY:  MR.  RONALD  GAINER,  CHIEF,  LEGISLATION 
AND  SPECIAL  PROJECTS  SECTION,  AND  MR.  DENIS  HAUPTLY, 
AND  MR.  RICHARD  EVANS,  ATTORNEYS,  LEGISLATION  AND 
SPECIAL  PROJECTS  SECTION 

Mr.  Keeney.  Yes,  on  my  right  is  Ronald  Gainer,  Chief  of  our 
Legislation  and  Special  Projects  Section.  On  my  left  is  Denis 
Hauptlv  of  that  section,  and  over  on  the  far  right  is  Mr.  Evans, 
also  of  "Mr.  Gainer's  section.  All  of  them  have  worked  extensively 
on  the  code  revision. 

Senator  Hruska.  Now,  Mr.  Keeney,  your  statement  will  be 
printed  in  its  entirety  at  the  conclusion  of  your  remarks  and  the 
answers  you  will  give  to  the  questions.  You  may  proceed  now  to 
highlight  it  or  outline  it  as  you  wish.  I  might  say  that  I  will  have 
to  excuse  myself  in  about  20  minutes.  I  will  be  back  in  about  20 
more  minutes.  We  have  a  brief  executive  meeting  to  approve  some 
resolutions.  They  need  a  quorum.  They  don't  need  my  wisdom,  but 
they  need  my  body.  You  may  proceed. 
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Mr.  Kf.kxkv.  As  you  pointed  out,  there  is  a  formal  statement  that 
will  be  submitted  for  the  record.  I  am  going  to  read  portions  of  it, 
some  of  the  more  significant  parts  of  it,  but  eliminate  a  great  deal 
of  what  is  in  the  formal  statement. 

Senator  IIruska.  Very  well. 

Mr.  Kki.nky.  Mr.  Chairman,  members  of  the  subcommittee,  T  am 
pleased  to  have  the  opportunity  today  to  discuss  with  you  the  De- 
partment's views  concerning  particular  provisions  encompassed  by 
tlic  proposed  new  Federal  Criminal  Code  contained  in  S.  1400.  We 
are  appreciative  of  this  committee's  very  careful  and  thoughtful 
efforts  to  achieve  a  clear,  fair,  and  workable  code,  and  we  welcome 
these  opportunities  to  explain  why  particular  approaches  to  the 
drafting  of  the  proposed  code  were  taken  by  the  Department  of 
Justice  in  the  preparation  of  S.  1400. 

The  provisions  we  have  been  asked  to  discuss  today  are  those  con- 
tained in  the  chapters  of  S.  1400  dealing  with  jurisdiction,  culpabil- 
ity, complicity,  and  offenses  of  general  applicability.  In  view  of  the 
limited  time  available,  in  view  of  the  extensive  explanatory  mate- 
rials included  in  the  working  papers  of  the  National  Commission 
on  Reform  of  the  Federal  Criminal  Laws,  and  in  view  of  the  prior 
testimony  of  others  on  these  subjects,  it  is  my  understanding  that 
the  committee  wishes  our  remarks  to  be  limited  to  those  particular 
provisions  in  these  chapters  that  appear  to  warrant  explanation. 

Xow  with  respect  to  jurisdiction,  because  of  its  fundamental  im- 
portance to  the  drafting  of  a  new  Federal  Criminal  Code,  1  would 
like  to  spend  a  little  more  time  on  this  subject  than  on  the  others, 
and  I  would  like,  in  the  course  of  discussing  these  provisions,  to 
point  out  the  more  important  differences  and  similarities  in  the  ap- 
proaches taken  by  the  Commission,  by  S.  1,  and  by  S.  1400. 

Current  Federal  criminal  jurisdiction  encompasses  both  offenses 
directly  affecting  the  institutions  or  operations  of  the  Federal  Gov- 
ernment, and  offenses  falling  within  the  general  powers  of  State 
governments  but  over  which  the  Federal  Government  has  assumed 
various  degrees  of  auxiliary  jurisdiction  although  the  subjects  of 
such  offenses  do  not  necessarily  relate  directly  to  the  primary  respon- 
sibilities of  the  Federal  Government.  Continued  jurisdiction  over  the 
first  category  of  offenses  of  course  is  necessary  to  the  operation  of 
the  Federal  Government.  As  to  the  second  category  of  offenses,  the 
provisions  of  the  Commission's  final  report,  S.  1,  and  S.  1400,  all 
reflect  the  determination  that  rather  than  either  eliminating  auxiliary 
Federal  jurisdiction  or  extending  such  jurisdiction  to  all  offenses, 
the  preferable  approach  lies  in  continuing  to  provide  such  jurisdic- 
tion over  those  particular  offenses  that  may  warrant  Federal  inter- 
vention. As  we  will  point  out  later,  however,  the  breadth  of  the 
definitions  of  the  various  Federal  interests  varies  among  the  three 
drafts,  and  accordingly  the  reach  of  Federal  auxiliary  jurisdiction 
varies  also. 

In  most  current  Federal  criminal  statutes  the  basis  for  the  exercise 
of  Federal  criminal  jurisdiction  is  stated  together  with  the  basic 
criminal  misconduct  as  an  element  of  the  offense. 

The  historical  reason  for  the  usual  current  approach  to  the  draft- 
ing of  Federal  offenses  is,  of  course,  its  direct  recognition  of  the 
limited  powers  granted  the  Federal  Government  by  the  Constitution. 


7355 

The  alternative  to  the  current  approach  is  to  draft  Federal  offenses 
in  terms  of  the  un  I  'lying  misconduct  alone,  and  to  detail  separately 
the  circumstances  giving  rise  to  Federal  jurisdiction  to  prosecute 
for  such  underlying  offenses.  The  justification  for  such  an  alternative 
approach  rests  on  the  theory  that  the  integrity  of  the  Federal  in- 
terest can  be  preserved  as  readily  by  prosecuting  for  the  underlying 
misconduct  as  by  prosecuting  for  the  breach  of  the  Federal  interest 
itself,  and  that,  in  fact,  this  may  be  the  only  means  by  which  the 
Federal  sovereign  may  take  cognizance  of  the  full  gravity  of  the 
harm  to  the  Federal  interest.  There  is  certainly  no  more  affront  to 
the  basic  concepts  of  federalism  in  defining  an  offense,  for  example, 
of  kidnapping  for  which  the  Federal  Government  may  prosecute  if 
the  victim  is  transported  in  interstate  commerce,  than  there  is  in 
defining  an  offense  of  transporting  in  interstate  commerce  the  victim 
of  a  kidnapping.  This  was  recognized  by  the  Congress  in  its  1972 
revision  of  the  Federal  kidnapping  statute. 

This  alternative  to  the  usual  approach  of  current  law  may,  through 
a  variety  of  drafting  techniques,  permit  the  retention  of  the  advan- 
tages of  the  current  approach  while  eliminating  the  disadvantages. 
The  Federal  character  of  the  offense  can  still  be  emphasized  to  the 
same  degree;  the  jurisdictional  reach  can  be  drafted  with  the  same 
specificity;  and  the  divsion  of  responsibilities  between  various  Fed- 
eral agencies  can  be  made  equally  clear.  At  the  same  time,  definitions 
of  offenses  can  be  clarified,  consolidated,  and  standardized;  offenses 
can  be  categorized  in  a  more  logical  arrangement;  and  other  col- 
lateral benefits  can  be  achieved. 

Turning  now  to  Federal  jurisdiction  over  common  law  offenses 
committed  in  the  course  of  Federal  offenses. 

Current  Federal  law  permits,  in  the  course  of  a  prosecution  for 
certain  Federal  offenses,  prosecution  of  particular  common  law  of- 
fenses which  were  committed  by  the  defendant  in  the  course  of 
committing  the  Federal  offense. 

The  Commission's  draft  provides  as  one  of  its  listed  general 
jurisdictional  bases  a  provision  permitting  Federal  prosecution  if 
"the  offense  is  committed  in  the  course  of  committing  or  in  immediate 
flight  from  the  commission  of  any  other  offense  defined  in  this  Code 
over  which  Federal  jurisdiction  exists."  That  is  in  section  201(b). 
This  particular  provision  is  incorporated  as  the  jurisdictional  base 
for  most  of  the  offenses  against  the  person  and  offenses  against 
property.  This  application  of  the  concept  of  ancillary  jurisdiction 
would  concededly  bring  order,  systemization,  and  finer  penalty  dis- 
tinctions to  a  concept  that  has  been  employed  only  sporadically  in 
current  Federal  law.  However,  this  application  of  the  concept  would 
also  expand  considerably  the  reach  of  current  Federal  jurisdiction, 
permitting  prosecution  for  common  law  offenses  where  there  may 
exist  only  a  tenuous  Federal  nexus  at  best.  In  all,  over  7,500  com- 
binations of  offenses  would  be  theoretically  possible  under  the  Com- 
mission's approach. 

S.  1  abandons  the  Commission's  format  for  ancillary  jurisdiction 

•  •  • 

but  retains  the  basis  of  the  concept  by  converting  it  to  a  grading 
technique.  S.  1  takes  8  major  offenses,  and  14  lesser  offenses  included 
within  those  8,  and  incorporates  them  as  aggravating  factors  which 
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increase  the  applicable  penalty  of  11  specific  Federal  offenses.  This 
technique  has  the  advantage  of  permitting  a  more  selective  combina- 
tion of  offenses  than  is  possible  under  the  Commission's  approach; 

as  employed  in  S.  1,  it  permits  onlv  445  combinations  of  offenses. 
Tts  primary  disadvantage  is  its  failure  to  preserve  several  of  the 
benefits  made  available  by  the  ancillary  jurisdiction  approach. 

S.  1400  accepts  the  Commission's  approach  of  treating  the  issue 
as  a  matter  of  ancillary  jurisdiction,  instead  of  as  a  matter  warrant- 
ing aggravation  of  the  penalty,  but  it  materially  restrains  the 
application  of  the  concept.  Since  S.  1400  lists  in  the  jurisdictional 
subsection  of  each  offense  all  of  the  jurisdictional  bases  permitting 
Federal  prosecution  for  that  offense,  it  is  possible  to  specify  as  one 
of  the  jurisdictional  bases  for  a  common  law  offense  the  occurrance 
of  the  offense  during  the  course  of  one  or  more  enumerated  Federal 
offenses  over  which  independent  Federal  jurisdiction  exists.  This 
results  in  a  listing  within  the  jurisdictional  subsection  of  all  the 
particular  Federal  offenses  with  which  the  common  law  offense  may 
be  prosecuted.  Thus  in  the  applicable  part  of  the  jurisdictional  sub- 
section of  the  murder  section.  26  specific  offenses  are  enumerated, 
thereby  permitting  prosecution  for  a  murder,  not  otherwise  federally 
cognizable,  which  occurs  in  the  course  of  one  of  those  26  offenses 
that  is  set  forth  in  section  1601(d)  (4).  As  compared  with  the  Com- 
mission's approach,  'the  S.  1400  approach  results  in  a  limited  appli- 
cation of  the  ancillary  jurisdiction  technique  to  reach  onlv  the  more 
important  common  law  offenses  and.  of  those,  to  reach  only  the 
ones  that  are  more  likely  to  be  encountered  in  the  commission  of  the 
particular  Federal  offenses  involved.  As  compared  with  the  S.  1  ap- 
proach, the  reach  of  ancillary  jurisdiction  is  more  clearly  exposed, 
lesser-included  versions  of  the  common  law  offenses  can  be  omitted 
where  advisable,  and  the  application  of  the  concept  is  more  restric- 
tive. The  number  of  combinations  of  offenses  under  S.  1400  is  309. 

Mr.  Chairman,  turning  now  to  culpability. 

Chapter  3  of  S.  1400  defines  the  specific  mental  states,  or  mens 
real  elements,  that  are  of  general  application  in  the  Code,  and  sets 
forth  rules  of  construction  with  respect  to  proof  of  the  defined 
states  of  mind  in  particular  situations. 

Current  Federal  criminal  law  does  not  list  and  define  the  terms 
which  may  be  employed  in  substantive  offenses  to  designate  the 
mental  states  that  must  be  proved  to  establish  the  commission  of  such 
offenses.  A  confusing  variety  of  terms  denoting  particular  mental 
states  has  been  employed  by  different  draftsmen  over  the  past  200 
years.  The  Working  Papers  of  the  National  Commission  set  forth  78 
such  terms  as  "wilfully."  "maliciously,"  "wrongfully."  "feloniously." 
"fraudulently."  "knowingly."  and  "corruptly."  It  is  certainly  not 
through  lack  of  imagination  or  limitations  of  vocabulary  that  drafts- 
men of  Federal  criminal  offenses  have  not  yet  incorporated  the 
mental  standard  currently  employed  in  Section  188  of  California 
Code  "[with]  an  abandoned  and 'malignant  heart".  As  is  apparent 
from  an  examination  of  the  terms  that  have  been  employed,  they 
range  from  the  traditional  to  the  redundant  to  the  conclusionary. 
and.  when  used  in  combination,  to  the  self-contradictory — for  exam- 
ple, "willful   negligence" — as  used  in  18  IJ.S.C.  492. 
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Xot  only  has  there  been  a  confusing  array  of  terms  employed  in 
current  title  18,  but  the  identical  term  in  different  statutes  has 
received  inconsistent  and  contradictory  constructions. 

In  the  early  196(Ts,  the  drafters  of  the  American  Law  Institute's 
Model  Penal  Code  introduced  a  substantial  reform  in  the  statement 
of  mental  elements  of  offenses  by  reducing  the  applicable  mental 
states  to  four — one,  purposely,  intentionally;  second,  knowingly; 
three,  recklessly;  and  fourth,  negligently — and  by  defining  these 
terms  with  particularity.  The  drafters  found  that  these  four  terms, 
as  defined,  adequately  covered  the  complete  range  of  mental  states 
needed  for  description  of  criminal  offenses,  and  that  by  employing 
these  standard  terms  in  referring  to  different  elements  of  offenses 
an  unlimited  number  of  combinations  is  possible.  The  approach  com- 
bined the  potential  for  flexibility  of  previous  law  with  the  clarity  and 
precision  that  heretofore  had  been  lacking.  In  short,  it  created  a 
convenient  set  of  building  blocks  by  which  almost  any  nature  of 
offenses  could  accurately  be  defined. 

The  approach  introduced  by  the  Model  Penal  Code  has  been 
adopted  in  numerous  State  codifications.  Most  have  followed  not 
only  the  technique  developed  by  the  Model  Penal  Code,  but,  with 
relatively  minor  deviations,  the  definitions  of  the  terms  themselves. 

The  code  proposed  by  the  National  Commission,  and  the  codes 
proposed  by  S.  1  and  S.  1400,  adopt  the  basic  approach  of  the  Model 
Penal  Code.  Each  employs  four  descriptive  terms — "intentionally", 
"knowingly'',  "recklessly",  and  "negligently".  A  difference  exists  in 
that  the  commission  deviates  from  the  Model  Penal  Code's  approach 
by  defining  the  four  mental  states  solely  in  terms  of  conduct,  rather 
than  defining  them  also  in  terms  of  any  existing  circumstances  or 
results  that  may  be  required  as  elements  of  the  offense.  Both  S.  1400 
and  S.  1  follow  the  Model  Penal  Code  approach  of  separately  de- 
fining the  terms  with  regard  to  all  factors  that  they  may  be  used 
to  modify.  In  other  respects  the  three  proposals  are  substantially 
similar  in  their  definitions  of  the  four  terms;  while  some  differences 
exist,  they  are  not  of  a  fundamental  nature.  We  believe,  however. 
that  the  versions  employed  in  S.  1400 — particularly  the  definition  of 
knowingly  in  terms  of  awareness  or  belief,  and  the  definition  of 
recklessly  and  negligently  in  terms  of  disregard  of  a  substantial  and 
unjustifiable  risk — contain  some  advantages  over  the  other  formula- 
tions and  will  accord  somewhat  more  closely  with  the  formulations 
being  adopted  in  the  various  States. 

Let  me  emphasize  that  these  defined  terms  are  building  blocks  that 
can  be  arranged  in  any  combination  or  sequence  in  relation  to  other 
elements  of  offenses,  and  that  can  be  omitted  from  application  to 
particular  offenses  or  parts  of  offenses  when  necessary.  Their  avail-, 
ability  for  use  in  drafting  offenses  provides  an  opportunity  for 
clarity  without  constrictions  on  flexibility.  They  will  also  offer  an 
opportunity  for  simplicity  and  standardization  that  has  not  pre- 
viously been  obtainable  in  Federal  law. 

Senator  Hruska.  Now  Mr.  Keeney,  maybe  this  will  be  a  good 
point  to  take  a  brief  recess.  And  then  we  can  resume. 

[Recess] 

Senator    Hruska.   The   committee   will   resume   its  session.   I  am 
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grateful  for  the  patience  you  have  shown  and  your  courtesy.  Mr. 
Keeney.  You  may  proceed  now.  T  understand  you' just  arrived  at  the 
subject  of  complicity  in  your  remarks. 

Mr.   Kkkm.v.   Yes.   Senator. 

Chapter  4  in  S.  1  loo  deals  with  the  issue  of  complicity  in  crime  and 
addresses  three  major  areas:  (1)  liability  of  accomplices  in  general; 
(2)  liability  of  an  organization  for  the  actions  of  an  agent;  and 
(•">)  liability  of  an  agent  for  the  actions  of  an  organization. 

Let  me  begin  with  accomplice  liability  generally,  which  is  cov- 
ered in  section  401.  The  language  contains  three  paragraphs,  each 
introduced  by  the  following  language : 

A  person  is  guilty  of  an  offense  based  upon  the  conduct  of  another  and  may 
be  charged  and  punished  as  a  principal  if  .  .  . 

Now  this  phraseology  is  designed  to  serve  three  distinct  purposes: 
First,  it  continues  to  recognize,  as  does  the  current  accomplice  liabil- 
ity section— 18  U.S.C.  2 — that  the  distinction  between  principals  and 
accessories  has  been  abolished.  Second,  it  permits  the  accomplice  to 
be  charged  as  a  principal  at  the  option  of  the  pleader.  Third,  the 
general  introductory  phraseology  establishes  that  the  accomplice  will 
be  subject  to  the  same  penalties  as  the  principal,  thereby  eliminating 
the  issue  as  a  source  for  future  litigation. 

Paragraph  (1)  proyides  that  a  person  is  guilty  of  an  offense  based 
upon  the  conduct  of  another  if  he  "knowingly  aids,  abets,  counsels, 
commands,  induces,  procures,  or  facilitates  its  commission  or  at- 
tempted commission."  The  proposal  omits  any  reference  to  those  who. 
having  a  "lesral  duty"  to  prevent  the  commission  of  an  offense,  fail 
to  do  so,  which  is  in  the  National  Commission's  version.  Under 
S.  1400  inclusion  of  such  a  provision  would  be  superfluous  since 
liability  may  be  based  upon  any  "conduct"  which,  inter  alia,  aids 
the  principal,  and  under  the  definition  of  conduct  in  section  111  an 
omission  to  act  is  included.  Thus  the  failure  or  omission  to  act 
where  there  is  a  duty  to  do  so  by  one  intending  to  aid  the  commission 
of  a  crime  would  clearly  result  in  liability. 

Paragraph  (2)  is  basically  a  restatement  of  18  U.S.C.  2(b).  It 
adopts  the  National  Commission's  phrasing  that  one  who  causes  an 
offense  need  only  act  "with  the  kind  of  culpability  required  for  the 
offense." 

Paragraph  (3)  deals  with  a  complicity  doctrine  peculiar  to  the 
ciime  of  conspiracy,  the  so-called  Pinkerton  doctrine.  Because  of  its 
relationship  to  conspiracy,  I  shall  discuss  this  doctrine  in  greater 
detail  in  connection  with  section  1002.  Let  me  here  say  briefly  that 
the  Pinl'ciion  doctrine  is  one  of  yicarious  liability.  It  imposes  liabil- 
ity upon  each  member  of  a  conspiracy  for  substantiye  offenses,  which 
were  reasonably  foreseeable  consequences  of  the  unlawful  agreement, 
committed  by  any  of  the  members  in  furtherance  of  the  objectives  of 
the  agreement.  While  we  recognize  that  yicarious  liability  is  to  be 
charged  only  with  careful  discretion,  we  believe  there  are  several 
reasons  for  retaining  the  Pmkerton  doctrine. 

The  sophistication  of  organized  crime  has  led  to  complex  schemes 
whose  true  organizers  have  become  increasingly  remote  from  the 
actual  carrying  out  of  the  operation.  To  eliminate  the  doctrine  in 
such  cases   would  therefore  bring  about   the   result   that   principal 
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conspirators  could  avoid  liability  for  crimes  they  directed,  com- 
manded, and  caused,  while  the  so-called  "soldiers"  on  the  outer  perim- 
eter of  the  conspiracy  would  be  exposed  to  full  liability,  an  anomaly 
impossible  to  justify. 

Subsection  (b)(1)  provides  that  a  defendant's  liability  is  not 
affected  by  the  fact  that  he  was  legally  incapable  of  committing  an 
offense  because  he  was  not  a  member  of  the  class  of  persons  who  are 
the  only  ones  who  commit  the  offense  directly.  This  merely  codifies 
existing  law.  For  example,  under  this  provision  a  private  person 
could  be  convicted  if  he  caused  a  public  official,  while  acting  under 
"color  of  law",  to  deprive  others  of  their  civil  rights  even  though 
the  private  person  could  not  act  under  color  of  law. 

Subsection  (b)  (2)  states  that  whether  the  principal  has  been 
acquitted,  or  has  not  been  prosecuted  or  convicted,  or  is  incompetent 
or  irresponsible  or  immune  from  prosecution,  does  not  affect  the 
liability  of  the  accomplice.  This  section  is  designed  to  prevent  the 
accomplice  from  defending  on  the  ground  that  the  principal  is  not 
amenable  to  trial.  It  was  felt  that  the  inclusion  of  the  acquittal 
situation  was  fully  warranted  as  the  only  method  of  precluding  a 
defense  where  acquittal  of  the  principal  does  not  establish  the 
absence  of  a  crime.  To  adopt  a  contrary  approach  might  inferentially 
suggest  that  conviction  of  the  principal  is  a  necessary  predicate  to 
prosecution  of  the  accomplice  notwithstanding  case  law  to  the  con- 
trary. This  principle  of  not  affording  a  defense  based  on  the  acquittal 
of  others  will  be  discussed  in  more  concrete  terms  in  connection  with 
conspiracy. 

Turning  now  to  the  liability  of  an  organization  for  the  conduct 
of  its  agent. 

Sections  402  and  403  serve  to  clarify  the  limits  of  vicarious  liabil- 
ity in  an  organizational,  that  is,  usually  a  corporate,  framework.  The 
area,  having  been  developed  on  a  case-by-case  basis,  is  a  murky  one, 
and  codification  here  is  of  special  importance  both  in  terms  of  societal 
protection  and  in  terms  of  giving  proper  notice  to  organizations  and 
agents  as  to  exactly  what  extent  they  will  be  held  vicariously  liable 
and  unable  to  use  the  other  as  a  shield  for  criminal  activities. 

It  is  now  well  established  that  the  act  of  an  agent,  while  exercising 
the  authority  delegated  to  him,  may  be  controlled,  in  the  interest  of 
public  policy,  by  imputing  his  act  to  his  employer  and  imposing 
penalties  upon  the  corporation  for,  as  one  court  has  observed,  it  is 
as  "easy  and  logical  to  ascribe  to  a  corporation  an  evil  mind  as  it  is  to 
impute  to  it  a  sense"  of  contractual  obligation." 

While  earlier  views  strictly  limited  the  types  of  crimes  for  which 
corporations  can  be  convicted,  the  trend  of  modern  thought  views  the 
corporation  as  capable  of  liability  for  almost  any  type  of  crime, 
including  murder.  The  important  matter  is  to  determine  what 
conduct  of  the  agent  will  be  imputed  to  the  organization.  S.  1400 
limits  such  imputation  to  five  rather  specific  areas. 

First,  liability  may  be  found  if  the  conduct  "occurs  in  the  per- 
formance of  matters  within  the  scope  of  the  agent's  employment  or 
within  the  scope  of  the  agent's  actual,  implied,  or  apparent  author- 
ity." The  language  tracks  that  of  the  Model  Penal  Code.  It  is  also  not 
a  defense  to  such  liability  that  the  acts  were  "ultra  vires" — indeed 
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I  might  note  that  very  few  corporate  crimes  would  not  be  "ultra 
vires" — that  there  was  no  express  authorization,  or  that  the  act  was 
contrary  to  instructions. 

Second,  liability  may  be  found  if  the  conduct  "relates  to  the  per- 
formance of  matters  for  which  the  organization  gave  the  agent 
responsibility,  and  is  intended  by  the  agent  to  benefit  the  corpora- 
tion." The  first  clause  of  the  limitation  is  based  on  existing  case  law. 
The  second  part  of  the  limitation  also  has  its  roots  in  case  law  hold- 
ing that  the  conduct  need  not  actually  benefit  the  corporation.  In 
the  Department's  view,  the  intention  that  the  conduct  do  so  and 
the  authority  granted  to  the  agent  are  more  than  sufficient  to  provide 
a  nexus  between  the  act  of  the  agent  and  the  liability  of  the  corpora- 
tion. In  this,  as  in  other  areas  of  corporate  vicarious  liability,  the 
essential  link  to  the  corporation  is  the  failure,  deliberate  or  negli- 
gent, properly  to  supervise  or  control  agents  who  have  been  granted 
authority  to  act  for  the  corporation. 

A  third  category  would  require  that  the  conduct  be  "thereafter 
ratified  or  adopted  by  the  organization."  Liability  is  clear  here,  for 
the  corporation  itself  assents  to  the  act  and  thus  is  in  a  position 
much  like  the  conspirator  who  joins  the  conspiracy  after  some  crimes 
have  already  been  committed. 

The  final  subparagraph  provides  for  corporate  liability  where  the 
conduct  of  the  agent  "involves  or  relates  to  a  nondelegable  duty  of 
the  organization,  and  the  organization  is  otherwise  legalty  account- 
able for  the  offense."  This  is  a  mixture  of  strict  and  vicarious 
liability.  It  would  do  little  good  to  have  strict  liability  offenses  and 
yet  allow  the  organization  to  claim  that  not  it  but  its  agent  had 
acted,  given  the  fact  that  an  organization  always  acts  through  its 
agent. 

Liability  of  an  agent  for  the  conduct  of  an  organization. 

Section  408  deals  with  the  reverse  situation  and  would  render  an 
agent  liable  for  an  act  ostensibly  done  by  the  corporation  in  three 
situations. 

First,  an  individual  is  made  liable  for  an  act  he  "performs  or 
causes  to  be  performed  in  the  name  of  the  organization  or  in  its 
behalf  to  the  same  extent  as  if  the  conduct  were  performed  in  his 
own  name  or  behalf."  Simply  stated,  an  individual  cannot  commit 
a  crime,  with  all  of  its  elements,  and  then  say,  "It  wasn't  me,  it  was 
the  organization."  Following  corporate  orders  should  not  excuse 
liability  for  the  individual's  conduct. 

The  second  situation  in  which  the  agent  is  liable  is  when  he  omits 
to  perform  a  legal  duty  of  the  organization  for  which  he  has  pri- 
mary responsibility.  The  effect  of  this  is  to  place  the  duty  not  only 
on  the  organization,  but  on  the  individual  within  the  organization 
having  principal  responsibility  for  it. 

A  third  situation,  carrying  a  limited  maximum  penalty  of  a  Class 
A  misdemeanor,  arises  from  a  reckless  default  in  supervising  con- 
duct within  the  organization.  Where  an  individual  is  responsible  for 
maintaining  the  conduct  of  an  organization  in  a  particular  area 
and  he  recklessly  allows  others  to  perform  criminal  acts,  or  by  his 
recklessness  contributes  to  those  acts,  his  recklessness  is  culpable  and 
ought  to  be  punishable.  If  this  were  not  so,  then  every  officer  bent 
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on  doing  something  without  regard  to  the  legality  could  simply  tell 
his  underlings  to  get  the  job  done  and  "don't  tell  me  how  you  did  it." 

The  area  of  complicity,  perhaps  as  much  as  any  other  area  of  the 
criminal  law,  requires  delicate  policy  judgments,  for  in  it  we  are 
determining  which  persons  are  within  the  outer  limits  of  liability. 
There  can  be  no  question  that  the  line  of  liability  must  be  drawn 
to  include  acts  that  might  not  under  ordinary  circumstances  warrant 
the  imputation  of  responsiblity,  for  otherwise  plainly  reprehensible 
acts  could  go  unpunished.  Thus  the  duty  of  law  enforcement  falls  on 
legislators  and  prosecutors  alike.  The  former  to  draw  the  line;  the 
latter  to  see  that  the  coverage  is  applied  as  intended.  "We  believe 
that  the  provisions  proposed  here  draw  the  line  fairly  to  accom- 
modate the  legitimate  interests  both  of  society  and  of  the  affected 
individuals  within  society. 

I  now  wish  to  direct  your  attention  to  the  offenses  of  general  ap- 
plicability contained  in  chapter  10 — the  offenses  of  criminal  at- 
tempt, criminal  conspiracy,  and  criminal  solicitation.  These  offenses 
are  alike  in  that,  in  each  offense,  the  ultimate  objective  of  the  actor 
is  to  commit  some  other  offense.  The  purpose  of  including  these 
offenses  in  the  Code  is  to  permit  society  to  intervene  before  the 
ultimate  offense  is  carried  out. 

In  general,  it  can  be  said  that  the  Commission,  S.  1  and  S.  1400 
approach  the  offenses  in  chapter  10  in  much  the  same  way.  There 
are.  however,  some  differences,  which  I  shall  allude  to  in  the  course 
of  this  statement. 

The  criminal  attempt  provision  appears  in  section  1001  of  S.  1400. 
For  the  first  time  there  would  be  a  Federal  criminal  attempt  statute 
of  general  applicability,  and  there  would  be  a  definition  of  what 
constitutes  an  attempt  under  Federal  criminal  law. 

Section  1001(a)  provides  that  a  person  is  guilty  of  an  attempt  to 
commit  an  offense  if,  acting  with  the  culpability  otherwise  required 
for  commission  of  an  offense,  he  intentionally  engages  in  conduct 
which,  in  fact,  corroborates  his  intent  to  complete  the  commission 
of  the  offense. 

This  formulation  differs  from  S.  1  and  the  Commission's  proposal 
in  that  it  drops  a  specific  substantial  step  requirement  as  unneces- 
sary in  view  of  the  language  "corroborates  his  intent"  requirement. 
In  all  three  proposals,  the  emphasis  is  placed  on  what  has  already 
been  done  as  compared  to  the  tests  found  in  present  case  law  which 
focus  on  what  remains  to  be  done.  Thus  under  the  Department's 
proposal,  if  the  actor  has  taken  any  action  directed  toward  the 
commission  of  the  offense  which  corroborates  his  intent  to  complete 
the  commission  of  the  offense,  he  is  guilty  of  criminal  attempt. 
With  respect  to  what  constitutes  sufficient  corroboration,  the  Depart- 
ment's proposal  follows  the  Commission's  example  in  leaving  the 
matter  to  case  law. 

Section  1001(b)  follows  the  lead  of  S.  1  and  the  Commission  in 
providing  that  the  factual  or  legal  impossibility  of  committing  the 
offense  is  not  a  defense  if  the  offense  could  have  been  committed  had 
the  circumstances  been  as  the  actor  believed  them  to  be.  In  such 
cases,  the  actor's  criminal  purpose  has  been  clearly  demonstrated 
since  he  has  gone  as  far  as  he  could  in  implementing  that  purpose. 
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As  a  result,  the  actor's  dangerousness  is  clearly  manifested,  justify- 
ing intervention  by  society  before  the  actor  successfully  carries  out 
his  purpose. 

'While  the  issue  of  legal  and  factual  impossibility  has  long  fasci- 
nated legal  scholars,  there  have  been  very  low  Federal  cases  dealing 
with  the  issue.  In  one  case.  United  States  v.  Ileng  Avkak  Roman? 
the  court  held  that  there  is  a  criminal  attempt  if  the  defendants' 
actions  would  have  constituted  the  completed  crime  if  the  surround- 
ing circumstances  were  as  they  believed  them  to  be.  In  that  case. 
the  defendants  were  convicted  of  attempting  to  possess  heroin  when 
the  suitcase  in  their  possession  contained  soap  powder  which  they 
believed  to  be  heroin. 

Tn  other  cases,  however,  the  courts,  while  recognizing  that  the 
defense  of  legal  and  factual  impossibility  to  criminal  attempt  is 
obsolete,  took  the  view  that  it  is  the  responsibility  of  Congress  to 
make  the  change  and  held  that  until  such  time  as  the  law  is  changed 
legal  impossibility  is  a  defense  to  criminal  attempt. 

The  proposal  of  the  Department  of  Justice  also  provides,  as  does 
S.  1  and  the  Final  Report  of  the  Commission,  an  affirmative  defense 
of  renunciation.  The  Department's  proposal  is  found  in  a  separate 
section,  section  1004.  It  provides  that  there  is  an  affirmative  defense 
of  renunciation  if  the  defendant,  under  circumstances  manifesting 
a  voluntary  and  complete  renunciation  of  his  criminal  intent,  avoids 
the  commission  of  the  crime  attempted  by  abandoning  his  criminal 
effort.  However,  in  cases  where  mere  abandonment  of  culpable  intent 
by  the  actor  is  insufficient  to  prevent  the  avoidance  of  the  offense, 
the  defendant  must  take  affirmative  steps  to  prevent  the  commission 
of  the  offense.  Thus,  where  a  bomb  has  been  planted  and  set  to  go 
off  at  a  predetermined  time,  the  actor  must  deactivate  the  bomb  or 
give  sufficient  notice  to  the  authorities  to  enable  them  to  deactivate 
the  bomb.  Subsection  (c)  (3)  defines  the  key  term  "voluntary  and 
complete."  According  to  the  definition,  a  renunciation  is  not  volun- 
tary and  complete  if  it  is  motivated  in  whole  or  in  part  by:  (1)  a 
belief  that  a  circumstance  exists  which  increases  the  chances  for 
detection  or  makes  it  more  difficult  to  commit  the  offense,  or  (2)  a 
decision  to  postpone  the  commission  of  the  offense  or  to  substitute 
another  victim  or  another  similar  objective. 

Section  1001,  like  the  comparable  sections  of  S.  1  and  the  final 
report,  grades  criminal  attempt  the  same  as  the  crime  attempted, 
except  that  attempts  to  commit  class  A  felonies  are  graded  as  class 
B  felonies. 

Federal  jurisdiction  under  the  Department's  criminal  attempt 
proposal  is  the  same  as  under  the  final  report  and  S.  1.  In  short, 
there  is  Federal  jurisdiction  over  an  attempt  if  the  offense  attempted 
is  a  Federal  offense  and  if  a  circumstance  giving  rise  to  Federal 
jurisdiction  has  occurred  or  would  occur  if  the  offense  attempted 
were  committed. 

Turning  now  to  criminal  conspiracy. 

The  criminal  conspiracy  provision  of  S.  1400  is  contained  in  sec- 
tion 10O2.  This  section  is  largely  a  recodification  of  current  law, 
incorporating  some  of  the  more  important  judicial  interpretations 

^United  states  v.  llrnri  Awkak  Roman,  484  P.2d  (2d  Cir.  1973). 
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of  the  present  general  conspiracy  statute.  18  U.S.C.  371,  as  well  as 
of  the  over  20  sections  of  title  18  that  have  their  own  conspiracy 
provisions. 

Under  section  1002,  a  person  is  guilty  of  conspiracy  if  he  agrees 
with  one  or  more  persons  to  engage  in  conduct  which  in  fact 
constitutes  an  offense,  and  he  or  one  of  such  persons  engages  in  any 
act  to  effect  any  objective  of  the  agreement. 

Subsection  (b)  defines  "objective"  to  include  the  commission  of 
an  offense,  escape  from  the  scene  of  an  offense,  distribution  of  the 
fruits  of  an  offense,  and  any  measure,  other  than  silence,  for  con- 
cealing or  obstructing  justice  in  relation  to  any  aspect  of  the 
conspiracy. 

Subsection  (c)  provides  that: 

It  is  not  a  defense  to  a  prosecution  under  this  section  that  any  one  or  more 
of  the  persons  with  whom  the  defendant  is  alleged  to  have  conspired  has  been 
acquitted,  has  not  been  prosecuted  or  convicted,  has  been  convicted  of  a  differ- 
ent offense,  or  was  incompetent  or  irresponsible,  or  is  immune  from  prosecution 
or  otherwise  not  subject  to  prosecution. 

The  National  Commission's  proposal  and  S.  1  have  similar  pro- 
visions. By  virtue  of  this  subsection,  those  cases  which  have  held 
that  acquittal  of  one  of  two  conspirators  necessarily  requires  acquit- 
tal of  the  other,  or  where  there  are  several  conspirators,  that  acquittal 
of  all  but  one  compels  the  same  result  as  to  the  one  remaining,  will 
no  longer  be  applicable.  The  Department  feels  that  the  simplistic 
analysis  found  in  those  cases  fails  to  consider  the  effect  of  such 
variables  as  confessions  and  admissions,  false  exculpatory  statements, 
evidence  that  is  lost,  destroyed,  suppressed,  or  otherwise  unavailable, 
or  missing,  hostile,  or  deceased  witnesses.  Thus,  for  example,  the 
existence  of  a  confession  by  one  conspirator  and  the  suppression  of 
evidence  against  his  confederate  may  fully  warrant  both  the  former's 
conviction  and  the  hitter's  acquittal.  Similarly,  where  conspirators 
are  jointly  charged  but  separately  tried,  acquittal  of  all  but  one  in 
the  first  trial  should  not  necessarily  preclude  conviction  of  the  re- 
maining conspirator  in  the  second  where  additional  evidence  is 
developed  or  otherwise  becomes  available.  The  purpose  of  this  sub- 
section is  to  make  clear  that  the  culpability  of  the  defendant  does 
not  depend  on  establishing  the  culpability  of  his  coconspirator. 

Both  the  Final  Report  and  S.  1  have  a  defense  of  renunciation 
to  conspiracy.  The  Department's  proposal  has  no  such  provision  since 
it  rejects  the  view  of  the  Commission  that  conspiracy  is  an  inchoate 
offense.  The  case  law  supports  the  Department's  position  since  it 
holds  that  conspiracy  is  a  complete  offense  upon  the  committing  of 
an  overt  act  to  effect  the  agreement.  The  rationale  is  that  the  setting 
in  motion  of  a  joint  criminal  venture  in  itself  creates  a  danger  to 
society  that  warrants  the  incurrence  of  criminal  liability.  Once  the 
offense  of  conspiracy  is  complete  a  subsequent  renunciation  cannot 
exonerate  the  defendant. 

Subsection  (d)  of  this  section  provides  that  liability  for  offenses 
committed  in  furtherance  of  a  conspiracy  is  governed  by  the  provi- 
sions of  section  401(a)(3)  which  covers  liability  of  accomplices. 
In  effect,  section  401(a)(3)  codifies  the  rule  enunciated  by  the 
Supreme  Court  in  P'uikertou  v.  United  States.1  Stated  simply,  the 
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Pinkerton  doctrine  is  one  of  vicarious  liability;  it  imposes  liability 
upon  each  member  of  a  conspiracy  or  joint  venture  for  substantive 
offenses  which  were  reasonably  foreseeable  consequences  in  further- 
ance of  the  objectives  of  the  conspiracy.  The  National  Commission, 
in  its  proposal,  rejects  the  Plnkertan  doctrine.  Under  its  formulation, 
a  conspirator  is  liable  for  the  acts  of  his  fellow  conspiratoi-s  only 
if,  acting  with  the  kind  of  culpability  required  for  the  offense,  he 
causes  the  other  to  engage  in  such  conduct;  or  with  intent  that  an 
offense  be  committed,  he  commands,  induces,  procures,  or  aids  the 
other  to  commit  it,  or  having  a  legal  duty  to  prevent  its  commission, 
he  fails  to  make  proper  effort  to  do  so. 

The  Department  believes  that  the  elimination  of  the  Pinkerton 
doctrine  is  legally  unsound  and  practically  unwise.  From  the  legal 
standpoint,  if  we  accept  the  principle  that  the  overt  act  of  one  co- 
conspirator may  be  used  against  other  members  of  the  conspiracy, 
then  a  fortiori  there  is  no  reason  why  the  same  or  other  acts  in 
furtherance  of  the  conspiracy  should  not  similarly  be  attributable 
to  other  members  for  the  purpose  of  rendering  them  liable  for  sub- 
stantive offenses. 

Turning  to  the  practical  side,  the  ever  increasing  sophistication 
of  organized  crime  presents  a  compelling  reason  against  abandon- 
ment of  Pinkerton.  Complicated  and  highly  refined  stock  frauds, 
misapplication  cases,  "scam"  operations,  and  narcotics  conspiracies 
represent  a  substantial  and  ever-increasing  threat  to  society  justify- 
ing retention  of  the  Pinkerton  doctrine.  Empirical  evidence  has  re- 
peatedly demonstrated  that  those  who  form  and  control  illegal 
enterprises  are  generally  well  insulated  from  prosecutions,  with  the 
exception  of  prosecutions  predicated  upon  the  theory  of  conspiracy. 
To  preclude  uniformly  their  exposure  to  additional  sanctions,  re- 
gardless of  the  circumstances,  for  the  very  crimes  which  sustain 
their  illegal  ventures,  would  have  the  most  unfortunate  and  in- 
equitable consequences. 

Section  1002(e),  the  penalty  provision  of  the  Department's  pro- 
posed conspiracy  statute,  combines  the  fixed  penalty  structure  of 
present  law  with  the  flexible  approaches  proposed  in  the  Final 
IJeport  and  S.  1. 

Under  section  1002(f),  Federal  jurisdiction  over  conspiracy  exists 
if  any  objective  of  the  conspiracy  is  a  Federal  offense.  In  the  event 
that  the  objectives  of  the  conspiracy  are  Federal  offenses  only  under 
specified  circumstances,  there  is  Federal  jurisdiction  over  the  con- 
spiracy if  any  such  circumstance  has  occurred  or  would  occur  if 
any  offense  which  is  an  objective  of  the  conspiracy  were  committed. 

As  a  result  of  subsection  (f)  and  section  303(d)  (2),  the  govern- 
ment will  not  have  to  prove  scienter  as  to  the  jurisdictional  factor. 
Presently,  there  is  a  split  in  the  cases  as  to  whether  a  defendant, 
who  is  unaware  of  the  Federal  interest,  can  be  convicted  of  conspir- 
ing to  offend  Federal  law.  A  case  is  presently  pending  in  the  Su- 
preme Court  Which  may  resolve  this  conflict.  But,  however,  the  con- 
flict is  resolved  under  existing  statutes,  the  requirement  of  scienter 
is  without  any  rational  basis.  To  hold,  for  example,  as  some  courts 
do,  that  knowledge  of  insurance  by  the  FDIC  is  unnecessary  in  a 
prosecution  for  the  substantive  offense  of  bank  robbery,  but  that 
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proof  of  such  knowledge  is  essential  in  a  prosecution  for  conspiracy 
to  commit  these  offenses,  is  anomalous. 

Turning  now  to  criminal  solicitation. 

This  subject  is  covered  in  section  1003  of  S.  1400.  This  section 
makes  it  a  crime  to  command,  entreat,  induce,  or  otherwise  endeavor 
to  persuade  another  person  to  engage  in  conduct  which  constitutes 
an  offense,  as  defined  in  twelve  specified  provisions  of  the  Code,  with 
the  intent  to  cause  the  commission  of  the  offense  solicited  and  under 
circumstances  strongly  corroborative  of  such  intent.  The  Depart- 
ment's proposal  is  unlike  either  S.  1  or  the  Final  Report  in  that  it 
is  limited  to  certain  specified  offenses  of  a  particularly  serious  na- 
ture— offenses  which  involve  national  security,  the  judicial  process, 
injury  or  risk  of  injury  to  persons,  and  trafficking  in  dangerous 
drugs — in  each  situation  where  the  need  for  such  a  statute  is  most 
apparent. 

The  Department's  provision  rejects,  as  does  S.  1,  the  requirement 
of  an  overt  act  which  is  found  in  the  Commission's  provision.  If  an 
overt  act  were  required  for  solicitation,  the  offense  would  be  nearly 
identical  to  the  offense  of  conspiracy.  Such  a  provision  would  de- 
feat the  purpose  of  a  solicitation  statute,  and  would  introduce  the 
anomaly  of  making  criminal  liability  contingent  upon  the  reaction 
of  the  person  importuned.  The  requirement  that  the  solicitation  must 
be  "strongly  corroborative"  of  the  intent  to  assist  or  cause  the  com- 
mission of  the  offense  solicited  itself  affords  adequate  protection 
against  any  abuse  of  the  statute. 

Subsection  (b)  of  this  section  precludes  a  defense  based  on  the 
lack  of  a  culpable  state  of  mind  on  the  part  of  the  person  who  is 
solicited,  his  incompetency,  or  his  immunity  from  prosecution,  un- 
less that  factor  is  relevant  to  the  alleged  solicitor's  intent.  This  ac- 
cords with  the  principle  that  one  cannot  hide  behind  an  incompetent 
or  irresponsible  agent,  while  at  the  same  time  it  accords  the  agent's 
lack  of  capacity  whatever  weight  it  is  entitled  to  in  terms  of  assessing 
the  solicitor's  intent. 

As  does  S.  1  and  the  Commission's  proposal,  the  Department's 
proposal  provides  an  affirmative  defense  of  renunciation.  This  provi- 
sion, which  is  contained  in  section  1004,  recognizes  an  affirmative  de- 
fense if  the  renunciation  is  voluntary  and  complete  and  if  the  defend- 
ant prevents  the  commission  of  the  offense  solicited. 

Section  1003  follows  the  general  grading  approach  adopted  by  the 
Final  Report  and  S.  1  by  providing  that  the  offense  is  of  the  class 
next  below  that  of  the  crime  solicited.  However,  the  Department  does 
make  one  exception  to  this  grading  system ;  where  there  is  solicita- 
tion of  perjury  the  offense  is  graded  at  the  same  level  as  perjury 
itself,  in  accord  with  the  current  Federal  statutes. 

Under  all  three  proposals,  there  is  Federal  jurisdiction  over  crim- 
inal solicitation  if  a  circumstance  giving  rise  to  Federal  jurisdiction 
has  occurred  or  would  occur  where  the  crime  solicited  was  committed. 

Senator,  that  completes  my  presentation.  I  and  my  colleagues  are 
available  for  any  questions  you  or  your  staff  might  have. 

Senator  Hruska.  Thank  you,  Mr.  Keeney.  This  is  very  fine  mate- 
rial for  us.  It  is  sufficiently  specific  that  when  the  subcommittee 
and  later  the  committee  will  be  in  a  quandary,  we  can  refer  to  it 
and  be  helped  a  great  deal. 
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Mr.  Keenbt.  Thank  you.  sir. 

Senator  Hkuska.  There  may  ho  othor  aspects  of  corporate  liabil- 
ity which  you  discussed  earlier  in  your  statement  but  one  example 
popped  into  my  mind  as  you  were  describing  criminal  solicitation 
a  minute  ago.  In  light  of  that  part  of  your  statement  which  is  con- 
tained on  page  26  in  which  you  say  that  "It  is  not  a  defense  to  such 
liability  that  the  acts  were  ultra  vires,  that  there  was  no  express 
authorization,  or  that  act  was  contrary  to  instructions",  I  want  you 
to  imagine  this  situation: 

Suppose  there  is  a  salesman  in  a  corporation  dealing  witli  the  sale 
of  automobiles  or  tires  or  coffee  or  whatever.  He  is  sent  out  to  secure 
the  approval  of  a  contract  and  he  is  expressly  told  that  he  has  no 
authority  to  engage  in  any  conduct  that  is  corruptive  or  intimidating 
or  that  involves  the  illicit  supply  of  goods.  But  the  agent  does  go 
out  and  he  intimidates  his  perspective  customer  and  also  tells  him 
that  they  can  reach  into  some  illicit  source  of  a  supply  of  goods 
to  implement  the  contract. 

Xow  how  can  a  corporation  defend  itself  against  a  situation  of 
that  kind  in  view  of  the  language  that  I  just  read,  namely.  "it  is 
not  a  defense  to  such  liability?"  It  is  Within  the  scope  of  the  man's 
employment  to  try  to  get  the  contract  signed  and  try  to  get  the  sale 
made,  but  lie  is  expressly  told  not  to  use  any  of  the  illegal  means  he 
uses.  Xow  under  that  language,  can  you  tell  me  how  a  corporation 
can  avoid  criminal  prosecution?'  How  can  it  stay  out  of  trouble? 

Mr.  Keeney,  I  will  defer  to  Mr.  Hauptly. 

Mr.  1Tattptly.  I  think  in  this  area,  as  in  a  lot  of  other  areas,  there 
is  a  history  of  sensible  exercise  of  prosecutorial  discretion.  This  is 
what  it  really  comes  down  to. 

The  problem  is  the  orders  of  the  corporation  to  the  agent  not  to 
do  such  and  such  can  well  be  sham  orders.  They  can  be  a  wink  kind 
of  order,  where  the  corporation  officer  can  tell  its  agent.  "Don't  get 
involved  in  this  sort  of  activity."  but  implicitly  they  both  know  that 
the  corporation  would  prefer  that  he  get  involved  in  this  kind  of 
activity. 

If  we  allowed  the  instructions  of  the  corporation  to  control  this 
liability  in  all  cases,  then  we  can't  reach  the  case  where  those  instruc- 
tions are  sham.  It  comes  down  to  a  matter  of  discretion,  after  a 
review  of  all  the  circumstances,  as  to  whether  you  are  going  to  prose- 
cute in  these  areas  or  not,  whether  you  examine  the  motivations  and 
SO  on  of  the  corporation. 

Senator  Hruska.  Well,  prosecutorial  discretion  is  a  mighty  slim 
reed  against  an  expressed  proposition  here  that  states,  "it  is  no  de- 
fense1 that  the  act  was  contrary  to  instructions."  You  state  it  is  no 
defense  that  there  was  no  express  prohibition. 

Mr.  Hauptly.  That  is  a  statement  of  current  law,  not  something 
explicit  in  S.  1400,  Senator. 

Senator  HJRtJSKA.  After  all.  prosecutors  are  men  and  women  just 
like  anybody  else.  They  can  be  possessed  of  a  liability  of  vindication 
in  their  souls,  and  maybe  they  will  be  frustrated  in  one  area  and  they 
will  say.  oh,  but  I  got  you  now,  I  got  you  now. 

The  corporation  can  say  that  such  conduct  was  contrary  to  in- 
structions and  that  it  acted  in  good  faith  but  this  section  will  not 
allow  such  a  defense. 
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Mr.  Hauptly.  Senator,  this  is  a  codification  of  current  law.  This  is 
the  way  the  case  law  reads  now.  And  I  am  sure  there  may  have  been 
instances  of  abuse,  but  in  reviewing  case  law  in  this  area — and  of 
course  case  law  can't  give  you  the  situation  as  well  as  knowing  the 
facts  behind  the  situation  can — the  abuse  is  not  apparent  from  the 
case  law,  and  this  is  the  way  the  case  law  is  and  has  read  for  many 
years. 

Mr.  Gainer.  It  is  important  to  recognize  that  in  addition  to  pros- 
ecutorial discretion,  Senator,  we  have  the  discretion  of,  and  sensible 
application  by,  the  courts.  The  courts  have  been  applying  these  rules 
in  the  past.  This  particular  provision  comes  from  the  western  hotels 
case;  it  is  a  summary  of  a  holding  of  the  Ninth  Circuit  in  the  west- 
ern hotels  case,  which  is  a  recognition  of  the  general  case  law  in  the 
area.  I  think  the  correct  title  is  United  States  v.  Hilton  Corporation,1 
which  was  decided  about  2  years  ago  in  the  Ninth  Circuit. 

This  of  course  does  not  preclude  a  court  from  applying  this  gen- 
eral proposition,  which  is  all  this  is,  intelligently  to  particular 
factual  situation,  and  I  am  sure  we  can  generally  rely  upon  the 
courts  in  the  future  to  apply  such  general  propositions  with  the 
same  intelligence  and  discretion  that  they  have  in  the  past. 

Senator  Hkuska.  Well,  business,  you  know,  is  hard  enough  to  con- 
duct under  normal  circumstances.  Now  to  have  the  legitimate  busi- 
ness enterprise,  like  a  bank,  an  insurance  company,  a  trust  company, 
a  dealer  in  merchandise,  a  dealer  in  services,  subject  to  a  liability 
that  they  cannot  avoid  even  if  they  resolutely  attempt  to,  seems  to 
place  an  organization  in  a  very  difficult  circumstance.  I  am  uncer- 
tain how  the  courts  would  be  able  to  avoid  holding  an  organization 
liable  in  this  context.  By  the  letter  of  the  law,  by  the  very  letter  of 
the  law,  there  is  no  defense. 

You  know  at  the  hearings  at  the  Commission  I  expressed  myself 
along  the  same  line. 

I  know  you  prosecutors  are  purely  motivated,  but  no  man  is  with- 
out human  failings. 

I  think  arming  prosecutors  with  as  sharp  a  weapon  as  we  have 
here  perhaps  may  be  going  too  far. 

Mr.  Keeney.  Senator,  the  practical  effect  of  this  is  in  my  judg- 
ment to  preclude  a  company  adopting  excellent  standards  of  be- 
havior for  its  people  and  promulgating  them  widely  in  written  pub- 
lications, and  then  unofficially  telling  them  to  "get  the  job  done 
and  we  don't  care  how."  What  we  are  dealing  with  here  I  think  is 
a  very  practical  proposition  that  would  preclude  that  as  being  an 
absolute  defense  if  they  were  to  establish  this  type  of  conduct  as 
forbidden  in  a  written  publication  of  the  corporation,  and  then  just 
say,  "get  the  job  done." 

I  think  we  are,  as  you  suggest,  in  an  area  where  we  will  have  to 
apply  this  principle  indeed  very  carefully,  and  very  carefully  exer- 
cise prosecutorial  discretion. 

Senator  Hruska.  Would  the  culpability  requirement  of  the  spe- 
cific offenses  narrow  the  consequences  of  this  rule? 

Mr.  Gainer.  In  application  they  would.  Again,  this  is  a  codifica- 
tion of  the  case  law  in  the  area. 


i  United  States  v.  Hilton   Corporation,  467  F.  2d  1000    (0th  Cir.   1972)  ;  cert,  denied, 
Jan.   1."),   1973. 
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Concern  lias  been  expressed  here,  as  it  lias  in  other  areas,  simply 
because  the  state  of  the  law,  which  has  so  long  been  hidden  in  the 
bound  volumes  containing  numerous  cases,  is  exposed,  and  the  gen- 
eral principles  set  forth  in  a  clear  fashion.  The  general  principles 
will  still  of  course  be  subject  to  the  case  developing  exceptions  to 
such  general  principles  as  they  have  in  the  past. 

Senator  IIruska.  The  signal  indicates  there  is  a  vote  on  the  floor. 
I  will  get  back  as  soon  as  I  can. 

[Recess.] 

Senator  Hkuska.  The  committee  will  resume. 

It  was  not  my  intention  to  be  argumentative  on  the  subject  we 
discussed  before  the  latest  recess.  It  is  a  matter  that  has  received  a 
lot  of  discussion  however,  and  I  am  sure  there  will  be  additional 
discussion  before  we  arrive  at  a  final  conclusion.  I  do  have  several 
questions  here  that  I  would  like  to  ask.  There  may  be  some  that  I 
will  not  get  to  ask,  again  because  I  am  due  back  in  the  Chamber  in 
a  very  few  minutes. 

How  and  why  is  it  that  the  Federal  jurisdiction  in  the  Brown 
Commission  Report  is  cut  back  in  S.  1400? 

Mr.  Gainer.  Well,  Senator,  first  as  to  why.  We  were  under  gen- 
eral direction  from  our  departmental  policy  committee  to  give  rec- 
ognition to  the  bounds  of  existing  Federal  iaw. 

As  to  how,  the  Brown  Commission  approach  has  been  cut  back  in 
S.  1400  by  two  techniques.  First  is  the  declining  to  employ  general- 
ized jurisdictional  bases  to  which  reference  can  be  made  and  which 
of  necessity  will  pick  up  the  broadest  statement  of  each  listed  Fed- 
eral interest,  and,  second,  is  the  restricting  of  the  ancillary  jurisdic- 
tion approach  employed  by  the  Brown  Commission. 

Senator  Hruska.  Now,  one  of  the  most  criticized  portions  of  the 
Brown  Report  was  the  ancillary  Federal  jurisdiction  contained  in 
section  201(b).  You  have  stated  that  S.  1400  also  contains  the  con- 
cept of  ancillary  Federal  jurisdiction.  How  does  the  provision  incor- 
porated into  S.  1400  resolve  the  concerns  directed  at  the  Brown 
Report?  We  had  quite  a  little  testimony  here  from  a  number  of  state 
attorneys  general.  They  w^ere  very  aggravated  about  the  so-called 
piggyback  jurisdiction,  and  it  is  in  that  context  that  I  ask  the 
question. 

How  does  S.  1400  resolve  the  concerns  directed  at  the  Browm  Re- 
port in  this  particular  area? 

Mr.  Gainer.  Well,  we  chose  to  retain  the  general  approach  utilized 
by  the  Brown  Commission,  but  to  restrict  its  application.  The  ap- 
proach itself  makes  great  sense.  There  are  many  advantages  to  it. 
It  brings  a  clarification  to  Federal  law  that  has  not  been  there 
before. 

We  restricted  the  approach  in  a  fashion  that  the  state  attorneys 
general  expressed  pleasure  with,  or  at  least  they  expressed  support 
for  this  particular  technique  employed  in  S.  1400  as  opposed  to  the 
particular  version  employed  in  S.  1  and  in  the  Brown  Commission 
Report.  We  varied  the  Brown  Commission  approach  of  specifying 
in  the  common  law  type  offense  that  the  common  law  type  offense 
could  be  prosecuted  by  the  Federal  Government  if  it  occurred  in 
the  commission  of  any  other  Federal  offense  in  the  code  over  which 


7369 

independent  Federal  jurisdiction  existed.  Now  there  is  reason  to 
permit  such  prosecutions  in  some  instances,  but  there  are  some  basic 
Federal  offenses  that  just  do  not  require  an  ability  on  the  part  of 
the  Federal  Government  to  get  into  a  prosecution  of  associated  com- 
mon law  offenses.  For  example,  in  the  Commission's  version  of  1601, 
the  murder  offense,  there  is  a  general  cross  reference  to  the  201(b) 
section,  which  says  that  if  the  murder  occurred  in  the  course  of  any 
other  Federal  offense  in  the  Code,  the  murder  can  be  prosecuted 
along  with  that  other  Federal  offense  by  the  Federal  Government. 

Senator  Hruska.  For  example,  bank  robbery? 

Mr.  Gainer.  Yes.  Now,  that  is  a  logical  one,  bank  robbery,  as 
are  extortion  and  civil  rights  offenses.  The  Federal  Government 
really  needs  to  be  able  to  prosecute  for  the  common  law  type  offense 
along  with  the  underlying  offense  in  many  such  instances.  But  there 
are  other  offenses  where  it  just  isn't  necessary,  like  tax  evasion.  You 
don't  have  to  have  Federal  authority  to  prosecute  for  a  murder  in 
a  tax  evasion  case,  for  example.  Therefore,  in  employing  this  tech- 
nique in  S.  1400,  instead  of  just  generally  saying,  "if  this  offense 
occurs  in  the  course  of  any  other  Federal  offense,  it  may  be  prose- 
cuted," the  particular  offenses  with  which  it  may  be  prosecuted  are  in 
a  subsection  of  the  common  law  offense  itself,  Senator.  For  instance, 
in  the  murder  section  of  S.  1400,  a  separate  subsection  spells  out 
and  refer  by  section  number  to  the  particular  kinds  of  other  Federal 
offenses  in  the  prosecution  of  which  the  Federal  Government  should 
be  able  to  prosecute  for  the  murder. 

Now,  this  has  resulted  in  a  great  contraction  of  jurisdictional 
reach.  The  Brown  Commission,  under  their  ancillary  jurisdiction  ap- 
proach, theoretically  permitted  prosecution  for  over  7,800  combina- 
tions of  offenses.  It  was  7,636,  I  believe.  The  approach  employed  in 
S.  1  restricted  that  materially  through  a  compound  grading  ap- 
proach, and  encompassed  a  total  of  445  combinations  of  offenses.  In 
S.  1400  the  combinations  of  offenses  possible  under  this  technique 
are  reduced  to  309.  Now  this  is  an  increase  over  current  law,  where 
there  are  about  69  or  70  combinations.  But  these  are  all  instances, 
Senator,  in  which  it  is  a  logical  step  to  permit  the  Federal  Govern- 
ment to  prosecute  for  common  law  offenses. 

Senator  Hruska.  So  the  principal  vehicle  in  achieving  that  lim- 
itation has  been  the  elimination  of  a  number  of  the  specific  crimes 
listed  in  the  Brown  Report  or  in  the  original  piggyback  provision 
subject  to  ancillary  jurisdiction? 

Mr.  Gainer.  That  is  right. 

I  might  also  note  that  the  National  District  Attorneys  Associa- 
tion tended  to  feel  this  was  a  substantial  improvement  over  what 
the  Brown  Commission  had  attempted.  Also  the  Judicial  Conference 
of  the  United  States  indicated  that  they  felt  this  approach  was 
preferable  to  that  employed  by  the  Brown  Commission. 

Senator  Hruska.  Did  you  mention  the  Association  of  State  At- 
torneys General  ? 

Mr.  Gainer.  Yes,  sir.  They  had  also  specifically  favored  S.  1400 
approach. 

Senator  Hruska.  Now  in  section  206  of  the  Brown  Commission 
Report  there  is  a  provision  that  Federal  jurisdiction  of  an  offense 
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docs  not  in  itself  prevent  a  State  from  exercising  criminal  jurisdic- 
tion oxer  the  same  conduct.  But  the  Commission  seems  to  bar  State 
prosecution  based  on  the  same  conduct  where  the  Federal  prosecutor 
lias  proceeded  first. 

Now  how  does  S.  1400  deal  with  this  particular  sensitive  point  in 
the  Federal-State  relations? 

Mr.  Gainer.  The  bar  to  the  State  prosecutions  was  in  section  707 
of  the  Brown  Commission  Report.  Currently,  most  of  the  provisions 
in  Chapter  7  of  the  Brown  Commission  Report  are  handled  by  case 
law.  Since  they  have  satisfactorily  been  left  to  judicial  decision,  there 
doesn't  seem  to  be  a  real  need  to  codify  them.  Tn  an  instance  such 
as  this,  it  seems  somewhat  inappropriate  really  to  codify  them.  Tn 
fact,  it  wouldn't  be  a  codification.  It  would  be  in  derogation  of  the 
Abbati  '  case.  In  11).">!)  the  Supreme  Court  held  that  when  one  sov- 
ereign under  a  dual  sovereignty  system  prosecutes,  this  does  not 
necessarily  bar  the  other  sovereign  from  prosecuting  for  the  same 
underlying  conduct.  Xow  the  Department  promptly  after  that  deci- 
sion promulgated  a  policy  against  undertaking  such  prosecutions 
except  in  the  most  extraordinary  situation.  But  there  is  today,  under 
Supreme  Court  holdings,  yet  no  absolute  bar  to  a  State  prosecuting 
after  the  Federal  Government  has  prosecuted.  Since  the  Abbate, 
the  Court  in  B&nton  v.  Maryland?  I  believe,  has  indicated  that  the 
State  is  bound,  through  the  14th  amendment,  by  the  double  jeopardy 
clause  in  the  fifth  amendment  of  the  Constitution,  but  they  still  have 
not  reached  the  issue  in  the  context  of  the  dual  sovereignty  question. 

ft  is  possible  that  a  Court  in  the  future  might  hold  that  a  proscrip- 
tion on  the  second  prosecution  is  Constitutionally  required,  but  again, 
it  may  not.  as  it  has  based  these  holdings  primarily,  or  at  least  partly, 
on  a  collateral  estoppel  theory  which  wouldn't  apply  when  a  dif- 
ferent sovereign  is  involved. 

The  subject  doesn't  seem  to  be  a  matter  requiring  Congressional 
action,  and  there  may  be  some  question  as  to  whether  Congress  is 
empowered  to  legislate  in  this  area.  There  hasn't  been  a  problem, 
and.  as  a  matter  of  comity,  absent  a  problem  the  matter  should  be 
left  to  the.  States. 

Senator  Hrttska.  Tn  the  light  of  what  the  Supreme  Court  has  held 
to  date,  that  area  is  really  a  matter  of  self  restraint  and  comity  be- 
tween Federal  and  State  authorities.  "Would  that  be  one,  way  of  put- 
ting it  '. 

Mr.  Gainer.  That  is  correct.  That  is  an  accurate  statement. 

Senator  Hruska.  Are  there,  any  pending  cases  now  in  this  field 
that  might  be  heard  sometime  soon  in  the  Supreme  Court  that  you 
know  of \ 

Mr.  Gaener.  I  don't  think  so.  T  do  not  know  of  any. 

Senator  IIkiska.  Xow  on  culpability,  docs  S.  1100  impose  strict 
liability  for  any  of  the  offenses  in  title  181 

Mr.  Gainer.  No.  in  title  IS  itself  it  does  not.  Tf  there  are  sections 
outside  of  title  IS  that  currently  have  strict  liability,  they  would 
still  maintain  it.  but  in  title  IS,  no. 

Senator  IIruska.  Normally  under  criminal  law  there  is  not  pun- 


'  Abbntr   v.    fiiitcrl  Stole*.  .",.-,0   U.S.   1S7    U959). 
*Benton   v.   Maryland,  305  U.S.   784    (1060). 
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ishment  for  negligent  conduct.  To  what  extent  is  the  negligent  con- 
duct standard  used  in  the  Code? 

Mr.  Gainer.  The  negligent  standard  is  defined.  It  is  used  only  in 
one  section  that  I  can  recall,  and  that  is  negligent  homicide,  which 
is  a  traditional  area  of  employment  of  the  criminal  negligence  stand- 
ard as  opposed  to  the  tort  standard. 

The  negligence  standard  in  New  York  law.  for  instance 

Senator  Hruska.  If  a  person  believes  that  an  element  exists  or 
that  a  result  will  occur,  but  docs  not  know  for  sure  that  it  will  occur, 
is  his  mental  state  deemed  to  be  knowing  or  reckless  within  those 
terms  as  they  are  used  in  S.  1400? 

Mr.  Gainer.  Under  S.  1400  the  knowing  standard  has  been  mod- 
ified so  that  if  the  risk  is  high,  if  there  is  a  high  probability  that 
conduct  will  cause  a  certain  result,  that  would  meet  the  knowing 
standard.  If  there  is  a  somewhat  less  than  high  probability,  it  would 
fall  within  the  traditional  reckless  standard. 

Senator  Hruska.  So  it  is  a  question  of  degree? 

Mr.  Gainer.  That  is  correct. 

Senator  Hruska.  With  reference  to  complicity,  you  pointed  out 
that  acquittal  of  what  is  in  effect  the  principal,  does  not  bar  prosecu- 
tion of  an  accomplice  or  the  agent  or  organization.  Where  a  jury 
has  found  a  principal  innocent,  does  the  government  usually  have  a 
real  interest  in  prosecuting  the  other  parties  of  the  crime? 

Mr.  Hauptly.  Well,  Senator,  we  think  that  it  does  because  we 
never  know  on  what  basis  the  jury  has  acquitted  a  person.  Juries 
work  in  secret.  We  can't  see  what  properties  went  into  their  acquittal 
verdict.  It  may  be  something  entirely  on  the  merits,  or  it  may  even 
be  acquittal  by  the  court  on  the  basis  of  insufficient  evidence  caused 
by  facts  peculiar  to  that  case. 

We  mention  in  the  testimony  that  suppression  of  evidence  in  one 
case  against  one  coconspirator  would  not  necessarily  be  suppressed 
against  his  coconspirator.  So  the  first  person  might  be  acquitted  not 
on  the  merits.  And  in  the  case  of  the  second  person,  the  merits  might 
be  quite  substantial. 

So  we  think  that  the  acquittal  problem  does  not  always  establish 
by  any  means  that  the  second  person  is  innocent  or  not. 

Mr.  Keeney.  Senator,  you  are  right.  Ordinarily  if  the  principal 
is  acquitted  by  a  jury,  we  wouldn't  be  interested  in  prosecuting  his 
accomplice.  But  what  the  code  does  is  allow  the  prosecution  in  those 
situations  where  it  is  deemed  appropriate  to  proceed  against  the 
accomplice. 

This  is  a  rule  that  would  not  be  widely  used  as  I  view  it.  That 
is  my  judgment,  but  it  is  something  we  would  like  to  have  in  those 
situations  where  because  of  unusual  circumstances,  the  principal  was 
acquitted  and  where  the  culpability  of  the  accomplice  is  high.  For 
example,  a  confession  by  the  accomplice  might  make  it  fairly  easy 
to  prosecute  the  accomplice  and  the  underlying  circumstances  might 
perhaps  warrant  his  prosecution  despite  the  acquittal  of  the  prin- 
cipal. The  acquittal  of  the  principal,  might  result  directly  from  some 
legal  technicality,  such  as  the  failure  to  give  the  Miranda 1  warning 
or  an  improper  search  or  some  other  reason  which  has  nothing  to 
do  with  his  guilt  or  innocence. 


i  Miranda  v.  Arizona,  384   U.S.  436    (1966). 
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Senator  Hruska.  So  it  is  ;i  matter  of  case-by-case  determination 
m(  :ill  of  the  surrounding  circumstances  and  any  complications  that 
might  be  present? 

Mr.  Kiikn'ky.  Yes,  sir.  And  we  would  agree  as  a  genera]  proposi- 
tion, the  accomplice  would  not  ordinarily  be  prosecuted  after  the 
principal  has  been  acquitted  by  a  jury. 

Senator  Hruska.  I  would  like  to  make  reference  to  the  l'inherton 
doctrine.  I  wonder  if  you  could  briefly  state,  whichever  of  you  wauls 
to  speak  on  it,  why  it  is  believed  by  the  Department  that  the  sanc- 
tions of  criminal  law  should  cover  persons  not  themselves  guilty  of 
conduct  charged? 

.Mr.  Hauftly.  Well,  the  Pinkerton  doctrine  only  involves  those 
situations  which  are  in  furtherance  of  the  conspiracy,  of  the  agree- 
ment for  the  conspiracy,  and,  in  addition,  which  are  reasonably 
foreseeable.  We  think  in  that  instance  it  is  a  very  narrow  doctrine.  If 
we  can  give  you  an  example,  let's  suppose  that  three  people  get  to- 
gether and  agree  to  rob  a  bank.  One  of  them  is  supposed  to  be  the 
driver  of  the  getaway  car  and  he  goes  to  a  service  station  beforehand 
unknown  to  the  others  and,  because  he  doesn't  have  enough  money 
for  gas,  he  sticks  up  the  place  to  get  gas  for  his  car.  Well  that  was 
in  furtherance  of  the  conspiracy,  but  it  was  not  a  reasonably  fore- 
seeable consequence  of  it.  If  on  the  other  hand,  they  wanted  to  get  a 
gun,  if  they  planned  to  use  the  gun  in  a  bank  robbery,  and  one  of 
them  unknown  to  the  others  went  out  and  stole  a  gun,  that  would  be 
a  reasonably  foreseeable  consequence  of  the  conspiracy  we  think — 
that  that  gun  would  have  to  be  obtained.  And  it  assumes,  for  in- 
stance, that  a  convicted  felon  couldn't  ordinarily  buy  a  gun  and 
would  have  to  obtain  it  illegally. 

So  it  is  only  in  those  kinds  of  circumstances  in  which  the  conse- 
quences are  reasonably  foreseeable  that  the  Pinkerton  doctrine  ap- 
plies, and  in  these  narrow  cases,  Senator,  we  think  it  is  justifiable. 

Senator  Hruska.  In  the  statement  you  presented,  you  refer  to 
subsection  (b)  (1)  and  state  that  the  defendant's  liability  is  not 
affected  by  the  fact  that  he  was  legally  incapable  of  committing  an 
offense  because  he  is  not  a  member  of  the  class  of  persons  who  are, 
the  only  ones  who  could  commit  the  offense  directly.  And  I  think  this 
sentence  is  significant:  "This  merely  codifies  existing  law." 

Is  that  existing  law  sufficiently  uniform  that  it  is  readily  determi- 
nable, or  is  it  in  a  controversial  area? 

Mr.  Hauftly.  I  think  it  is  rather  consistent,  Senator.  The  type  of 
situation  we  are  talking  about  is,  for  instance,  where  a  statute  says 
that  a  company  shall  make  an  annual  report.  Well,  an  individual 
working  for  the  company  does  not  lit  within  the  exact  terms  of  the 
statute.  Hut  under  section  (b)(1)  his  liability  would  not  be  affected 
by  the  fact  that  he  wasn't  the  company  if  he  was  the  one  who  Was 
acting  for  the  company  in  those  circumstances. 

Senator  Hruska.  With  reference  to  conspiracy  and  solicitation, 
the  criminal  intent,  some  concern  has  been  expressed  that  by  elim- 
inating the  impossibility  defense,  convictions  might  result  in  what 
are  called  extreme  cases.  Now  I  imagine  in  law  school  most  of  us 
went  through  the  case  about  the  rag  doll  that  is  pierced  with  a  hat 
pin  of  greater  length  than  the  normal  hat   pin  in  the  belied'  that  to 
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do  so  will  kill  the  person  which  has  the  image  of  that  rag  doll.  Now 
it  is  that  type  of  thing  we  are  talking  about. 

Would  you  care  to  comment  on  that  type  of  impossibility   of 
defense  % 

Mr.  Evans.  Yes,  Senator.  The  National  Commission  in  the  working 
papers  stated,  and  the  Department  adopted  this  view,  that  as  a  prac- 
tical matter,  such  cases  will  pose  no  special  problem  for  they  will  fall 
into  one  of  three  categories :  the  first  category  being  cases  in  which 
the  lack  of  mental  responsibility  of  the  person  involved  would  be 
clear  and  therefore  the  incompetency  bar  or  the  insanity  defense 
would  apply  in  those  cases.  The  second  case  would  be  where  the 
inherent  unlikelihood  that  the  act  would  result  or  culminate  in  the 
commission  of  the  crime  may  constitute  a  reasonable  doubt  as  to  the 
actor's  intent  to  commit  the  crime,  thus  justifying  exercise  of  discre- 
tion by  the  prosecutor.  In  other  words,  if  there  is  such  an  extreme 
case,  there  may  be  a  reasonable  doubt  that  the  actor  really  intended 
to  commit  the  offense  and  in  such  cases  it  is  unlikely  that  the  prosecu- 
tor would  bring  that  type  of  case  to  trial.  And  then  third,  the  third 
type  of  case  is  probably  the  reason  why  we  decided  not  to  have  a 
special  provision  which  will  deal  with  these  so-called  extreme  cases. 
The  third  type  of  case  would  be  where  although  the  inherent  unlikeli- 
hood of  success  was  existent  in  this  particular  case,  the  firmness  of 
the  criminal  purpose  of  the  actor  was  clear  and  therefore  the  actor 
should  be  prosecuted  because,  being  educated  in  his  failure,  he  is 
likely  to  try  to  attempt  again  his  offense.  And  therefore,  to  protect 
society  we  should  prosecute  this  particular  person. 

Senator  Hruska.  Does  subsection  (b)  of  section  1002  overrule  the 
Krulewitch  case  1  and  the  Grunewald  case  2  and  that  line  of  cases 
which  hold  that  covering  up  an  offense  after  it  has  been  completed 
is  not  part  of  the  original  conspiracy? 

Mr.  Keeney.  No,  sir.  It  is  merely  a  verbalization  of  what  is 
implicit  in  both  Krulewitch  and  Grunewald.  In  other  words,  if  you 
have  a  conspiracy  to  commit  an  offense  and  as  part  of  that  conspiracy 
there  is  an  agreement  to  cover  it  up,  then  the  statute  of  limitations 
does  not  begin  to  run  until  the  last  act  is  taken  with  respect  to  the 
coverup.  We  believe  it  is  a  crystallization  and  codification  of  what 
is  now  the  existing  law. 

Senator  Hruska.  Well,  that  is  not  what  Krulewitch  and  Grunewald 
say,  is  it?  They  say  it  is  not  a  part 

Mr.  Keeney.  Senator,  no,  Grunewald  held  that  the  coverup  didn't 
extend  the  statute  of  limitations,  but  it  was  pretty  clear  from 
Grunewald  that  what  was  charged  there  was  an  agreement  to  commit 
an  offense,  not  an  agreement  to  commit  an  offense  and  to  cover  it  up. 
If  the  latter  part  were  made  as  an  object  of  the  conspiracy,  then  I 
think  Grunewald  pretty  clearly  stands  for  its  proposition  that  the 
coverup  was  part  of  the  conspiracy  and  the  conspiracy  continues  in 
existence  while  the  coverup  continues. 

Senator  Hruska.  Must  the  coverup  be  explicit  in  the  original  scope 
of  the  conspiracy  as  it  is  planned  and  devised '. 

Mr.  Keeney.  I  think  it  has  to  be.  I  think  that  it  has  to  be  the 


1  Krulewitch  v.    United   States,   336  U.S.   440    (1949). 
*  Grunewald  v.   United  States,  353  U.S.   391    (1957). 
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original  plan  and  the  original  conspiracy  to  commit  the  offense  and 
to  conceal  it. 

Senator  Hkuska.  The  National  Commission  proposed  that  courts 
be  forbidden  to  give  consecutive  sentences  for  conspiracy  and  for  the 
substantive  offense.  Was  there  any  consideration  given  to  that  pro- 
posal by  the  Department  as  it  involved  S.  1400? 

Mr.  Evans.  Yes.  this  proposal  was  considered  but  it  was  rejected 
in  view  of  the  well-established  principle  that  conspiracy  does  not 
merge  with  the  completed  offense,  which  was  its  object,  so  as  to 
preclude  separate  and/or  consecutive  sentences. 

Again  in  this  area,  the  Federal  courts  have  exercised  discretion 
very  can- fully  so  as  not  to  abuse  the  situation  where  there  is  a  Con- 
spiracy and  a  separate  offense.  And  the  Department  feels  that  it 
would  he  unwise  to  specifically  preclude  such  sentencing.  In  certain 
i  ases  it  may  he  appropriate. 

Again,  the  Department  rejects  the  Commission's  theory  of  con- 
spiracy. The  Department  feels  that  conspiracy  is  a  complete  offense, 
and  that  therefore  there  is  validity  in  sentencing  for  the  conspiracy 
separately. 

Senator  Hruska.  Mow  getting  hack  to  the  original  question,  which 
I  asked  at  the.  conclusion  of  your  principal  statement,  Mr.  Keener,  a 
criminal  conviction  of  a  corporation  will  adversely  affect  and  can 
adversely  affect  and  substantially  affect  the  economic  interests  of 
stockholders.  Now  in  effect,  wouldn't  that  be  punishing  innocent 
people  for  a  conduct  with  which  they  have  no  relation  and  with  which 
they  have  no  connection? 

Mr.  Keeney.  Yes,  sir,  in  one  sense  it  would  be.  But  on  the  other 
hand,  we  have  to  keep  in  mind  that  the  conduct  legal  or  illegal  was 
ostensibly  for  the  purposes  of  the  corporation  and  would  be  found. 
if  successful,  to  the  benefit  of  the  individual  stockholders.  Also  in 
that  connection,  we  have  to  keep  in  mind  that  some  of  the  public 
interest  law  firms  now  are  bringing  civil  actions  against  the  individ- 
ual corporate  officers,  for  instance,  in  the  political  contribution  area 
where  the  corporation  has  been  found  guilty  of  making  illegal  con- 
tributions. They  brought  actions  where  they  felt  it  justified  against 
the  individual  corporate  officials  who  were  responsible  for  it. 

So  in  other  words,  what  I  am  saying  is  that  I  think  that  where 
stockholders'  feel  that  the  action  of  the  corporate  officers  has  not  been 
for  the  benefit  of  the  corporation  and  for  them  as  stockholders,  they 
could  bring  appropriate  civil  action  against  the  officers. 

Senator  Hruska.  But  isnt  that  remedy  often  illusory?  Isn't  it 
possible  that  the  stockholders  would  be  left  with  the  situation  of  tak- 
ing the  judgment  and  hanging  it  up  on  the  parlor  wall  and  looking  at 
it  every  once  in  a  while  and  saying,  "Well,  it  was  a  good  judgment, 
but  I  didn't  get  a  cent  out  of  it.'' 

I  fere  you  have  the  corporate  assets  kicked  around.  They  have  been 
dissipated.  There  have  been  heavy  fines  levied  against  the  corporation 
presumably.  But  then  you  say  to  the  stockholders  "You  go  ahead  and 
sue  those  people."'  You  know,  maybe  some  of  those  people — the  direc- 
tors or  officers — are  already  in  jail. 

Xow  as  a  practical  matter  that  civil  remedy  can  mean  nothing, 
isn't  that  right? 
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Mr.  Keeney.  It  depends  on  the  case.  A  $50,000  fine  against  Braniff 

Airlines,  to  take  an  example,  where  the  stockholders  decided  the 
officer's  conduct  was  not  for  the  benefit  of  the  stockholders  and  they 
sue  to  recoup  that,  that  man  is  in  a  position  where  you  can  recoup. 
Whereas,  and  I  agree  with  respect  to  maybe  treble  damage  antitrust 
suits,  in  that  case 

Senator  Hrtjska.  The  IBM  suit  in  Oklahoma  City,  for  instance? 

Mr.  Keeney.  Yes,  that  is  an  entirely  different  situation.  I  agree 
with  that. 

Senator  IIruska.  Of  course,  theoretically,  there  would  be  a  bene- 
fit to  the  stockholders  if  the  illegal  action  succeeded.  But  if  the  offi- 
cers are  caught,  it  is  to  the  stockholders  adverse  interest?  They  will 
be  subjected  to  economic  injury  even  though  they  had  no  means  of 
preventing  it. 

Well,  I  want  to  thank  you  for  your  appearance  here.  I  enjo}Ted 
the  colloquy.  These  are  valid  points  on  both  sides  of  the  issue.  It  is 
the  difficult  task  of  the  committee  to  resolve  these  issues.  Thank  you 
again  for  coming. 

As  a  part  of  the  hearings  today  I  offer  for  the  record  a  paper  by 
Norman  R.  Mueller,  prepared  for  the  Federal  Criminal  Code  Seminar 
conducted  by  Professor  Frank  Zimring  of  Yale,  "Criminal  Juris- 
diction Over  Indians  and  the  Proposed  Federal  Criminal  Codes""; 
the  views  and  report  of  the  Committee  on  International  Criminal 
Jurisdiction  of  the  American  Bar  Association  concerning  the  extra- 
territorial provisions  of  the  proposed  revision  of  the  Federal  Criminal 
(/ode;  Indian  country  recommendations  prepared  by  Indian  civil 
rights  task  force,  Department  of  the  Interior;  and  a  letter  from 
Mr.  Carol  S.  Vance,  president  of  the  National  District  Attorneys 
Association  expressing  concern  with  the  possibility  of  unnecessary 
expansion  of  Federal  criminal  jurisdiction. 

[The  complete  statement  of  Mr.  John  C.  Keeney  follows:] 

Statement  of  John  C.  Keeney,  Deputy  Assistant  Attorney  General, 
Criminal  Division,  Department  of  Justice 

Mr.  Chairman,  members  of  the  Subcommittee,  I  am  pleased  to  have  the 
opportunity  today  to  discuss  with  you  the  Department's  view  concerning 
] (articular  provisions  encompassed  by  the  proposed  new  Federal  Criminal 
Cede  contained  in  S.  1400.  We  are  appreciative  of  this  Committee's  very  care- 
ful and  thoughtful  efforts  to  achieve  a  clear,  fair,  and  workable  Code,  and 
we  welcome  these  opportunities  to  explain  why  particular  approaches  to  the 
drafting  of  the  proposed  Code  were  taken  by  the  Department  of  Justice  in 
the  preparation  of  S.  1400. 

The  provisions  we  have  been  asked  to  discuss  today  are  those  contained 
in  the  chapters  of  S.  1400  dealing  with  jurisdiction,  culpability,  complicity, 
and  offenses  of  general  applicability.  In  view  of  the  limited  time  available, 
in  view  of  the  extensive  explantory  materials  included  in  the  Working  Papers 
oi  the  National  Commission  on  Reform  of  the  Federal  Criminal  Laws,  and  in 
view  of  the  prior  testimony  of  others  on  these  subjects,  it  is  my  understanding 
that  the  Committee  wishes  our  remarks  to  be  limited  to  those  particular  pro- 
visions in  these  chapters  that  appear  to  warrant  explanation. 

jurisdiction 

The  first  of  the  subjects  upon  which  this  Committee  has  requested  our 
testimony  is  the  treatment  of  federal  jurisdiction  in  a  new  criminal  code. 
Because  of  its  fundamental  importance  to  the  drafting  of  a  new  federal  crim- 
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inal  code,  I  would  like  to  spend  a  little  more  time  on  this  subject  than  on  the 
others,  and  I  would  like,  in  the  course  of  discussing  these  provisions,  to  point 
out  the  more  Important  differences  and  similarities  in  the  approaches  taken 
by  the  Commission,  by  S.  1,  and  by  S.  1400. 

(leneral  xcnjx'  <if  Federal  jurisdiction 

Current,  federal  criminal  jurisdiction  encompasses  both  offenses  directly 
affecting  the  institutions  or  operations  of  the  federal  government,  and  offenses 
falling  within  the  general  police  powers  of  state  .uovernments  but  over  which 
the  federal  government  has  assumed  various  degrees  of  auxiliary  jurisdiction 
although  the  subjects  of  such  offenses  do  not  necessarily  relate  directly  to  the 
primary  responsibilities  of  the  federal  government.  Continued  jurisdiction 
over  the  first  category  of  offenses  of  course  is  necessary  to  the  operation  of 
the  federal  government.  As  to  the  second  category  of  offenses,  the  provisions 
of  the  Commission's  Final  Report,  S.  1,  and  IS.  1400,  all  reflect  the  determina- 
tion that  rather  than  either  eliminating  auxiliary  federal  jurisdiction  or  ex- 
tending such  jurisdiction  to  all  offenses,  the  preferable  approach  lies  in  con- 
tinuing to  provide  such  jurisdiction  over  those  particular  offenses  that  may 
warrant  federal  intervention.  As  we  will  point  out  later,  however,  the  breadth 
of  the  definitions  of  the  various  federal  interests  varies  among  the  three 
drafts,  and  accordingly  the  reach  of  federal  auxiliary  jurisdiction  varies  also. 

Separation  of  matters  relating  to  Federal  jurisdiction  from  the  elements  of 
offenses 

In  most  current  federal  criminal  statutes  the  basis  for  the  exercise  of 
federal  criminal  jurisdiction  is  stated  together  with  the  basic  criminal  mis- 
conduct as  an  element  of  the  offense.  In  fact,  the  jurisdictional  factor  is  often 
cast  as  the  gravamen  of  the  offense  with  the  underlying  misconduct  included 
only  as  a  matter  of  secondary  importance.  Thus,  what  would  be  cast  in  a 
state  statute  as  "robbery"  is  cast  in  one  of  the  equivalent  federal  statutes  as 
obstruct[ing],  delay[ing],  or"  affeetfing]  commerce  .  .  .  by  robbery"  (18  U.S.C. 
1951)  ;  what  would  be  cast  in  a  state  statute  as  "kidnapping"  was  cast  until 
1972  in  the  equivalent  federal  statute  as  "transport[ing]  in  interstate  or  foreign 
commerce,  any  person  who  has  been  .  .  .  kidnapped"   (18  U.S.C.  1201). 

The  historical  reason  for  the  usual  current  approach  to  the  drafting  of 
federal  offenses  is,  of  course,  its  direct  recognition  of  the  limited  powers 
granted  the  federal  government  by  the  Constitution.  The  federal  government 
should  take  cognizance  only  of  the  harm  to  its  integrity,  imposing  criminal 
sanctions  only  to  the  extent  that  misconduct  obstructs  a  specific  federal  func- 
tion and  leaving  punishment  for  the  misconduct  itself  to  state  and  local  gov- 
ernments. Some  federal  offenses  are  now  drafted  with  the  jurisdictional  factor 
relegated  to  a  rather  unimportant  position  in  the  description  of  the  offense. 
A  few— such  as  18  U.S.C.  892  (loansharking)  and  18  U.S.C.  1955  (conducting 
a  gambling  business) — are  written  without  reference  to  the  jurisdictional  factor. 
Nevertheless,  most  federal  offenses  still  give  traditional  prominence  to  the 
factor  giving  rise  to  federal  jurisdiction. 

There  are  certain  advantages  in  the  current  approach  to  the  drafting  of  tlie 
jurisdictional  aspect  of  federal  offenses.  First,  it  permits  tailoring  the  federal 
jurisdictional  reach  over  specific  forms  of  misconduct  to  the  precise  extent 
deemed  necessary  by  the  Congress  on  an  offense-by-offense  basis.  Second,  it 
makes  manifest  the  federal  interest  in  the  misconduct  and  tends  to  keep 
essentially  local  crimes  out  of  federal  courts.  Third,  it  affords  each  investiga- 
tive and  administrative  agency  its  own  self-contained  statute  covering  given 
misconduct,    thereby    clearly    defining   each    agency's    area    of    responsibility. 

The  Current  approach  also  has  several  disadvantages.  First,  it  tends  to 
formulations  of  offenses  which,  by  design  or  by  Interpretation,  unnecessarily 
require  proof  that  the  defendant  knew  or  intended  that  his  conduct  would 
violate  a  federal  interest  (for  example,  that  the  mails  would  be  used  in  the 
commission  of  the  offense).  Second,  it  requires  considerable  redundancy  in 
that  it  must  repeat  the  definition  of  the  underlying  misconduct  for  every 
jurisdictional  base.  Third,  it  engenders  troublesome  variations  in  defining 
misconduct  which  may  interfere  with  more  than  one  jurisdictional  interest 
since,  when  an  expansion  of  jurisdiction  becomes  necessary,  a  sepai'ate  offense 
must  be  written  by  different  draftsmen  at  a  different  time.  Fourth,  it  permits 
the  multiplication  of  criminal  charges  in  cases  where,  although  only  a  single 
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act  of  criminal  misconduct  is  involved,  several  jurisdictional  breaches  occur. 
Fifth,  it  tends  to  scale  penalties  to  a  lower  level  than  comparable  state 
offenses  in  those  situations  where  the  r'each  of  the  jurisdictional  factor  is  made 
the  gravamen  of  the  offense.  Sixth,  it  occasionally  frustrates  international 
extradition  since  the  applicable  treaties  enumerate  the  extraditable  crimes 
in  terms  of  the  underling  misconduct.  Seventh,  it  precludes  consideration  of 
any  options  to  establishing  the  existence  of  federal  jurisdiction  in  court  other 
than  by  proving  the  existence  of  such  jurisdiction  to  the  trier  of  fact  beyond 
a  reasonable  doubt.  Eighth,  it  leads  to  imposing  criminal  liability  at  relatively 
low  levels  of  inchoacy  and  incipiency. 

The  alternative  to  the  current  approach  is  to  draft  federal  offenses  in  terms 
of  the  underlying  misconduct  alone,  and  to  detail  separately  the  circumstances, 
giving  rise  to  federal  jurisdiction  to  prosecute  for"  such  underlying  offenses. 
The  justification  for  such  an  alernative  approach  rests  on  the  theory  that  the 
integrity  of  the  federal  interest  can  be  preserved  as  readily  by  prosecuting 
for  the  underlying  misconduct  as  by  prosecuting  for  the  breach  of  the  federal 
interest  itself,  and  that,  in  fact,  this  may  be  the  only  means  by  which  the  federal 
sovereign  may  take  cognizance  of  the  full  gravity  of  the  harm  to  the  federal 
interest.  There  is  certainly  no  more  affront  to  the  basic  concepts  of  federalism 
in  defining  an  offense,  for  example,  of  kidnapping  for  which  the  federal  gov- 
ernment may  prosecute  if  the  victim  is  transported  in  interstate  commerce, 
than  there  is  in  defining  an  offense  of  transporting  in  interstate  commerce 
the  victim  of  a  kidnapping.  This  was  recognized  by  the  Congress  in  its  1972 
revision  of  the  federal  kidnapping  statute. 

This  alternative  to  the  usual  approach  of  current  law  may,  through  a  variety 
of  drafting  techniques,  permit  the  retention  of  the  advantages  of  the  current 
approach  while  eliminating  the  disadvantages.  The  federal  character  of  the 
offense  can  still  be  emphasized  to  the  same  degree;  the  jurisdictional  reach 
can  be  drafted  with  the  same  specificity ;  and  the  division  of  responsibilities 
between  various  federal  agencies  can  be  made  equally  clear.  At  the  same  time, 
definitions  of  offenses  can  be  clarified,  consolidated,  and  standardized ;  offenses 
can  be  categorized  in  a  more  logical  arrangement;  and  other  collateral  benefits 
can  be  achieved. 

S.  1400,  S.  1,  and  the  Commission's  Final  Report  all  adopt  the  approach  of 
separating  the  jurisdictional  factors  from  the  elements  of  the  offenses.  It  is 
apparent  that  the  members  of  the  Commission  and  its  staff  considered  this 
jurisdictional  approach  fundamental  to  the  Commission's  product.  Senator 
McClellan  described  it  as  "the  keystone  of  [the  Commission's]  .  .  .  suggested 
reform,"  the  rejection  of  which  "would  require  forsaking  the  present  form  of 
the  Code  as  even  a  work  basis  for  a  new  Code."  The  adoption  of  this  approach 
is,  in  fact,  fundamental  to  all  three  versions  of  a  federal  criminal  code.  As 
you,  Mr.  Chairman,  observed  in  introducing  S.  1400,  the  proposed  code  "con- 
tains a  number  of  significant  innovations  [and]  foremost  among  these  is  [the] 
new  approach  to  the  treatment  of  Federal  criminal  jurisdiction." 

Drafting  of  matters  giving  rise  to  Federal  jurisdiction 

Once  the  election  is  made  to  sever  the  circumstances  giving  rise  to  federal 
jurisdiction  from  the  elements  of  the  various  federal  offenses,  there  are  several 
tacks  that  can  be  taken  in  setting  forth  the  applicable  jurisdictional  limitations. 
The  two  most  practicable  appear  to  be  the  approach  employed  in  both  the 
Commission's  draft  and  in  S.  1,  and  the  approach  employed  in  S.  1400.  All 
three  proposals  define  federal  offenses  in  terms  of  the  underlying  misconduct, 
and  set  forth  in  a  separate  subsection  to  each  offense  the  particular  circum- 
stances giving  rise  to  federal  jurisdiction.  Under  the  Commission  and  S.  1 
approach,  the  jurisdictional  .subsection  includes  a  cross-reference  to  one  or 
more  of  several  generally-stated  jm-isdictional  concepts  appearing  elsewhere 
in  the  code.  Under  the  approach  adopted  by  S.  1400,  the  jurisdictional  sub- 
section itself  explicates  the  particular  circumstances  permitting  federal  prose- 
cution for  the  stated  offense.  The  principal  difference  presented  by  S.  1400 
lies  not  so  much  in  its  declination  to  employ  a  cross-reference  technique,  but  in 
its  tailoring  of  jurisdictional  bases  to  the  particular  offenses  to  which  they 
are  appended. 

The  Commission's  draft  sets  forth  twelve  of  the  more  commonly-used  bases 
of  federal  jurisdiction  in  section  201  of  the  Final  Report.  The  definition  of 
each  jurisdictional  base — such  as  the  special  martime  and  territorial  jurisdic- 
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tion;  the  interstate  travel  jurisdiction;  the  mails  jurisdiction — comprises  a 
separate  subsection  <»f  section  201  for  case  of  cross-reference.  Thereafter,  in 
each  section  describing  an  offense  in  Chapters  11  through  18  of  tne  Final 
Report,  there  is  included  a  separate  jurisdictional  subsection  in  which  it  is 
simply  stated  that  "there  is  federal  jurisdiction  over  an  offense  described  in 
this  section  under  paragraphs  [for  example]  (a),  (b),  (d),  (k),  or  (l)  of 
section  201."  Eacb  applicable  jurisdictional  base  is  therefore  Incorporated  by 
referring  to  the  appropriate  subsection  of  section  'J01. 

A  problem  with  the  approach  of  cross-referencing  to  common  jurisdictional 
bases  is  thai  the  terminology  employed  in  the  section  -<>i  subsections  must 
be  sufficiently  broad  to  apply  to  numerous  and  disparate  offenses — a  breadth 
thai  may  be  appropriate  to  some,  but  not  to  others.  For  example,  subsection 
(h)  of  section  201,  relating  to  interstate  travel,  refers  to  ••movement  of  any 
person  across  a  state  or  United  States  boundary"  in  the  course  of  the  offense. 
This  acurately  reflects  the  jurisdictional  scope  of  some  current  offenses  in- 
volving interstate  travel  (for  example,  18  U.S.C.  2314  (executing  a  scheme  to 
defraud)),  hut  other  offenses  may  he  prosecuted  only  if  the  person  who 
moves  in  interstate  commerce  is  the  victim  (such  as  18  U.S.C.  1201  (kid- 
napping)) or  is  the  defendant  (such  as  18  U.S.C.  2101  (rioting)).  Although 
there  may  he  good  reason  to  extend  the  scope  of  existing  federal  jurisdiction 
over  certain  of  the  latter  kinds  of  offenses,  the  Commission's  approach  would 
automatically  extend  such  jurisdictional  wherever  a  cross-reference  to  the 
interstate  travel  base  is  employed,  and  would  thereby  tend  to  foster  indis- 
criminate extension.  This  effect  of  stating  in  relatively  general  language 
twelve  common  jurisdictional  bases  is  one  of  the  principal  reasons  the  Com- 
mission's draft  has  been  criticized  for  unnecessarily  expanding  the  scope  of 
existing  federal  jurisdiction. 

S.  1  closely  follows  the  Commission's  approach.  In  the  jurisdictional  subsec- 
tions of  the  individual  offenses,  S.  1  cross-references  to  a  general  catalog  of 
jurisdictional  bases  appearing  in  its  general  definition  subsection,  but  it  adds 
in  the  crv>ss-reference  a  brief  indication  of  the  nature  of  each  base.  The  prin- 
cipal difficulty  with  the  S.  1  approach  is  that  it  tends  to  exacerbate  the  prob- 
lems inherent  in  the  Commission's  generalized  statements  of  jurisdictional 
bases  by  amalgamating  several  of  the  more  commonly-employed  bases  involving 
interstate  commerce.  S.  1  defines  "commerce  jurisdiction  of  the  United  States" 
to  include  movement  of  any  person  across  a  state  line,  movement  of  property 
across  a  state  line,  and  use  or  victimization  of  a  transportation,  communica- 
tion, or  power  facility  (section  1-1A4  (12)),  thereby  including  all  or  part  of 
live  separately-stated  jurisdictional  bases  in  the  Commission's  version  (sec- 
tion (e),  (f),  (h),  (i),  and  (j)).  Consequently,  in  incorporating  by  cross- 
reference  the  traditional  kidnapping  jurisdictional  base  in  the  kidnapping 
offense  section,  S.  1  automatically  incorporates  all  other  facets  of  what  it 
deiines  to  be  the  "commerce  jurisdiction  of  the  United  States." 

The  approach  taken  in  S.  1400  is  to  set  forth  fully,  in  the  jurisdictional 
subsection  of  each  sanction  defining  an  offense,  the  particular  circumstances 
permitting  federal  prosecution  for  that  offense,  thereby  avoiding  the  necessity 
of  cross-referencing  to  a  catalog  of  common  jurisdictional  provisions.  This 
circumvents  the  problems  in  formulating  generalized  jurisdictional  concepts 
since  the  jurisdictional  bases  for  each  offense  are  drafted  with  that  offense 
alone  in  mind  and  without  concern  that  the  stated  bases  might  be  too  narrow 
or  too  broad  for  use  in  regard  to  other  offenses.  Moreover,  although  the 
jurisdictional  suhsections  in  S.  1400  are  considerably  more  wordy  than  those  in 
the  Commission's  draft  and  in  S.  1,  the  exact  reach  of  federal  jurisdiction  for 
any  offense  is  immediately  apparent  from  the  face  of  the  section. 

Since  each  jurisdictional  base  is  tailored  to  the  specified  offense  to  which 
it  is  made  applicable,  the  exact  reach  of  current  federal  jurisdiction  may  be 
maintained.  For  example,  in  the  kidnapping  offense  it  is  provided  in  the 
jurisdictional  subsection  that  there  is  federal  jurisdiction  if  interstate  move- 
ment of  the  victim  occurs  in  the  course  of  the  offense:  in  other  offenses,  such 
as  robbery  or  extortion,  interstate  movement  of  any  person  is  provided  as  a 
basis  for  federal  jurisdiction.  The  result  is  a  federal  criminal  code  which 
provides  for  considerably  less  concurrent  federal  jurisdiction  than  is  provided 
by  either  the  Commission's  draft  or  S.  1.  Using  this  approach,  S.  1400  in  fact 
parallels  the  existing  range  of  federal  jurisdiction  for  all  offenses  except  in 
those  limited  situations  where  good  reason  was  found  to  extend  or  retract 
the  present  jurisdictional  reach. 
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Federal  jurisdiction  over  common-law  offenses  committed  in  the  course  of  Fed- 
eral offenses 

( 'urn nt  federal  law  permits,  in  the  course  of  a  prosecution  for  certain  fed- 
eral offenses,  prosecution  of  particular  common-law  offenses  which  were  com- 
mitted by  the  defendant  in  the  course  of  committing  the  federal  offense.  By 
"common-law  offenses"  I  mean  those  offenses  against  persons  or  property  that 
are  usually  considered  malum  in  se.  Usually  coverage  of  these  offenses  is 
provided  by  permitting  the  application  of  a  higher  penalty  if  death  results 
to  the  victim  in  the  course  of  the  federal  offense.  For  example,  in  the  present 
statute  concerning  damaging  government  buildings  by  explosion  (18  U.S.C. 
S44)  the  basic  offense  carries  a  maximum  penalty  of  ten  years,  but.  "if  personal 
injury  results"  the  maximum  penalty  is  life  imprisonment  or  death.  While 
the  common-law  offenses  reached  by  this  technique  usually  are  limited  to 
offenses  against  the  person,  the  coverage  is  irregular.  Also,  while  the  federal 
offenses  providing  such  auxiliary  coverage  of  common-law  offenses  are  gen- 
erally those  in  which  incidental  offenses  against  the  person  might  ordinarily 
lie  encountered,  many  such  federal  offenses  do  not  incorporate  the  technique. 

The  current  federal  coverage  of  such  common-law  offenses  is  ordinarily  ex- 
pressed, as  in  the  example  above,  by  raising  the  maximum  penalty  applicable 
to  the  basic  offense.  Some  federal  offenses,  however,  particularly  some  of  the 
more  recently  enacted  offenses,  provide  such  coverage  by  stating  the  common- 
law  offense  as  a  separate  federal  offense  which  may  be  charged  and  punished 
if  it  occurs  in  the  course  of  another  federal  offense  (for  example,  18  U.S.C. 
844(h)  and  924(c)).  This  latter  approach  has  several  advantages.  First,  it  is 
easier  to  work  with,  being  more  logical  conceptually  (since  there  really  are 
involved  two  separate,  but  related,  offenses)  and  being  the  familiar  metluKl  by 
which  the  states  ordinarily  handle  combined  offenses.  Second,  it  permits  the 
clarity  and  the  certainty  of  separate  counts.  Third,  it  permits  individual  jury 
charges  using  the  standard  instructions  for  the  separate  offenses.  Fourth,  it 
permits  separate  judgments  of  conviction  and  separate  sentences,  a  material 
advantage  if  the  conviction  for  one  of  the  offenses  is  later  overturned. 

The  Commission's  draft  provides  as  one  of  its  listed  general  jurisdictional 
bases  a  provision  permitting  federal  prosecution  if  "the  offense  is  committed 
in  the  course  of  committing  or  in  immediate  flight  from  the  commission  of  any 
other  offense  defined  in  this  Code  over  which  federal  jurisdiction  exists"  (sec- 
tion 201(b)).  This  particular  provision  is  incorporated  as  the  jurisdictional 
base  for  most  of  the  offenses  against  the  person  and  offenses  against  property. 
This  application  of  the  concept  of  ancillary  jurisdiction  would  concededly 
bring  order,  systemization,  and  finer  penalty  distinctions  to  a  concept  that  has 
been  employed  only  sporadically  in  current  federal  law.  However,  this  applica- 
tion of  the  concept  would  also  expand  considerably  the  reach  of  current  federal 
jurisdiction,  permitting  prosecution  for  common-law  offenses  where  there  may 
exist,  only  a  tenuous  federal  nexus  at  best.  In  all,  over  7,500  combinations  of 
offenses  would  be  theoretically  possible  under  the  Commission's  approach. 

S.  1  abandons  the  Commission's  format  for  ancillary  jurisdiction  but  retains 
the  basis  of  the  concept  by  converting  it  to  a  grading  technique.  S.  1  takes  eight 
major  offenses,  and  fourteen  lesser  offenses  included  within  those  eight,  and 
ineomporates  them  as  aggravating  factors  which  increase  the  applicable  penalty 
of  forty-one  specific  federal  offenses.  This  technique  has  the  advantage  of  per- 
mitting a  more  .selective  combination  of  offenses  than  is  possible  under  the 
Commission's  approach:  as  employed  in  S.  1,  it  permits  only  445  combinations 
of  offenses.  Its  primary  disadvantage  is  its  failure  to  preserve  several  of  the 
benefits  made  available  by  the  ancillary  jurisdiction  approach. 

S.  1400  accepts  the  Commission's  approach  of  treating  the  issue  as  a  matter 
of  ancillary  jurisdiction,  instead  of  as  a  matter  warranting  aggravation  of 
the  penalty,  but  it  materially  restrains  the  application  of  the  concept.  Since 
S.  1400  lists  in  the  jurisdictional  subsection  of  each  offense  all  of  the  juris- 
dictional bases  permitting:  federal  prosecution  for  that  offense,  it  is  possible 
to  specify  as  one  of  the  jurisdictional  bases  for  a  common-law  offense  the 
occurrence  of  the  offense  during  the  course  of  one  or  more  enumerated  federal 
offenses  over  which  independent  federal  jurisdiction  exists.  This  results  in  a 
listing  within  the  jurisdictional  subsection  of  all  the  particular  federal  offenses 
with  which  the  common  law  offense  may  be  prosecuted.  Thus  in  the  applicable 
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part  of  the  jurisdictional  subsection  of  the  murder  section,  twenty-six  specific 
offenses  are  enumerated,  thereby  permitting  prosecution  for  a  murder,  not 
otherwise  federally  cognizable,   which  occurs  in   tbe  course  of  one  of  those 

twenty-six  offenses  (section  1601(d)  (4)).  As  compared  with  the  Commission's 
approach,  the  S.  1400  approach  results  in  a  limited  application  of  the  ancillary 
jurisdiction  technique  to  reach  only  the  more  important  common-law  offenses 
and.  of  those,  to  reach  only  the  ones  that  are  more  likely  to  be  encountered 
in  the  commission  of  the  particular  federal  offenses  involved.  As  compared  with 
the  S.  1  approach,  the  reach  of  ancillary  jurisdiction  is  more  clearly  exposed, 
lesser- included  versions  of  the  common-law  offenses  can  l>e  omitted  where  ad- 
visable, and  the  application  of  the  concept  is  more  restrictive.  The  number  of 
combinations  of  offenses  under  S.  1400  is  309. 

Restraints  on  the  exercise  of  Federal  jurisdiction 

Current  federal  law  generally  does  not  provide  statutory  restraints  upon  the 
exercise  of  federal  jurisdiction  in  those  areas  where  the  federal  government 
has  concurrent  jurisdiction  with  state  and  local  governments.  Such  Congres- 
sional control  as  now  exists  ordinarily  is  accomplished  through  limited  grants 
of  federal  jurisdiction.  A  few  particular  statutes,  however,  do  provide  a  specific 
restraint  upon  the  exercise  of  federal  jurisdiction  by  requiring  certification  or 
approval  by  the  Attorney  General  prior  to  initiating  the  prosecution,  for  exam- 
ple. (18  U.S.C.  245(a)  (i)  (civil  rights)  and  18  U.S.C.  1073  (interstate  flight 
to  avoid  local  prosecution).  In  those  areas  where  broad  jurisdictional  authority 
has  been  granted  by  the  Congress,  administrative  restraints  have  generally 
proved  sufficient  to  prevent  the  federal  government  from  routinely  prosecuting 
for  criminal  conduct  of  essentially  state  or  local  interest. 

The  Commission's  draft,  presumably  because  it  did  away  in  some  measure 
with  the  most  effective  of  the  current  restraints — the  failure  to  grant  juris- 
diction— incorporated  a  statutory  approach  of  a  hortatory,  but  potentially 
troublesome,  nature.  The  Commission's  draft  states  that  federal  law  enforce- 
ment agencies  are  "authorized"  to  decline  or  discontinue  federal  prosecution 
whenever  the  offense  can  effectively  be  prosecuted  by  state  agencies  if  there  is 
no  substantial  federal  interest  or  if  there  is  a  primary  state  interest  (section 
207).  A  "substantial  federal  interest"  in  an  offense  would  be  found  under  this 
formulation  where,  for  example,  the  .state  law  enforcement  agencies  have  been 
corrupted  or  where  organized  crime  is  involved.  While  supposedly  the  existence 
of  a  "substantial  federal  interest"  would  not  be  litigatable,  we  are  concerned 
that  the  Department's  good  faith  efforts  to  adhere  to  the  expressed  policy  could 
well  develop  info  a  source  of  continual  litigation  adding  yet  another  means  of 
pretrial  delay  to  the  criminal  justice  process.  The  Commission  also  provided 
that  the  Attorney  General  is  "authorized"  to  promulgate  additional  guidelines 
for  the  exercise  of  discretion  in   employing  federal    criminal   jurisdiction. 

S.l    directs    the    Attorney    General    to    publish    administrative    regulations, 
"binding  on  all  Federal  public  servants."  concerning  the  exercise  criminal  in- 
vestigative   authority    by    federal    agencies,    and    concerning    the    exercise    of 
criminal   prosecutive   discretion   bv    attorneys   for   the   government    (section   3 
10A1 ) . 

S.  1400  follows  neither  the  Commission's  approach  nor  the  S.  1  approach. 
instead  it  provides  for  submission  by  the  Attorney  General  of  annual  reports 
to  the  Congress,  setting  forth  for  each  offense  the  number  of  prosecutions  com- 
menced during  the  preceding  year,  and  identifying  the  numlier  prosecuted  under 
each  particular  circumstance  giving  rise  to  federal  jurisdiction.  The  purpose 
is  to  provide  the  Congress  with  information  that  will  flag  any  material  increase 
or  decrease  in  federal  prosecutions  in  particular  areas,  thereby  permitting 
timely  inquiry  into  the  reasons  for  such  an  increase  or  decrease  and  prompting 
periodic  reevaluation  of  the  proper  scope  of  federal  jurisdiction  in  such  areas. 
With  a  computerized  management  information  system,  which  certainly  should 
be  in  effect  by  the  time  a  new  criminnl  code  becomes  effective,  such  detailed 
statistical  data  could  readily  be  produced  by  the  Department.  In  coniunction 
with  the  promulgation  of  Departmental  directives  to  United  States  Attorneys, 
this  provision  should  provide  both  an  effective  restraint  on  the  exercise  of 
concurrent  federal  jurisdiction,  and  a  useful  tool  for  regularized  Congressional 
review. 
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CULPABILITY 

The  second  of  the  suhjects  upon  which  this  Committee  has  requested  testi- 
mony by  the  Department  is  the  general  treatment  of  the  culpable  mental 
states  required  by  the  specific  offenses  detailed  in  the  Code.  Chapter  3  of 
S.  1400  defines  the  specific  mental  states,  or'  mens  rea  elements,  that  are  of 
general  application  in  the  Code,  and  sets  forth  rules  of  construction  with 
respect  to  proof  of  the  defined  states  of  mind  in  particular  situations. 

Current  federal  criminal  law  does  not  list  and  define  the  terms  which  may 
be  employed  in  substantive  offenses  to  designate  the  mental  states  that  must 
be  proved  to  establish  the  commission  of  such  offenses.  A  confusing  variety 
of  terms  denoting  particular  mental  states  has  been  employed  by  different 
draftsmen  over  the  past  two  hundred  years.  The  Working  Papers  of  the  Na- 
tional Commission  set  forth  seventy-eight  such  terms  that  are  utilized  in 
Title  18  alone.  Included  are  such  terms  as  "wilfully,"  "maliciously,"  "wrong- 
fully," "feloniously,"  "improperly,"  "wantonly,"  "deliberately,"  "voluntarily," 
"•unlawfully,"  "fradulently,"  "knowingly,"  and  "corruptly."  It  is  certainly  not 
through  lack  of  imagination  or1  limitations  of  vocabulary  that  draftsmen  of 
federal  criminal  offenses  have  not  yet  incorporated  the  mental  standard  cur- 
rently employed  in  Section  188  of  California  Code  "[with]  an  abandoned  and 
malignant  heart."  As  is  apparent  from  an  examination  of  the  terms  that  have 
been  employed,  they  range  from  the  traditional  to  the  redundant  to  the  con- 
clusionary,  and,  when  used  in  combination,  to  the  self-contradictory  (for  ex- 
ample, "willful  negligence")   (18  U.S.C.  492) ). 

Not  only  has  there  been  a  confusing  array  of  terms  employed  in  current 
Title  18,  but  the  identical  term  in  different  statutes  has  received  inconsistent 
and  contradictory  constructions.  The  courts  have  variously  defined  a  "willful" 
act  as  an  act  done  voluntarily  as  distinguished  from  accidentally ;  an  act 
done  with  specific  intent  to  violate  the  law ;  an  act  done  with  bad  purpose ;  an 
act  done  without  justifiable  excuse ;  an  act  done  stubbornly ;  an  act  done  with- 
out grounds  for  believing  it  to  be  lawful ;  and  an  act  done  with  careless  dis- 
regard whether  the  actor  had  the  right  to  so  act.  The  term  "knowingly,"  which 
is  often  used  in  conjunction  with  "willfully,"  has  been  defined  in  terms  of  a 
defendant's  awareness  of  a  "high  probability"  that  a  circumstance  exists ;  in 
terms  of  intentional,  purposeful,  or  "studied"  ignorance  as  to  the  existence  of 
a  fact:  and  in  terms  of  "gross  indifference"  to  or  "willful  neglect"  of  a  duty 
regarding  the  ascertainment  of  particular  facts.  Similarly,  the  term  "malicious." 
which  in  some  contexts  has  been  defined  to  mean  little  more  than  intentionally 
or  knowingly  engaging  in  prohibited  conduct  without  legal  justification,  in 
other  contexts  has  meant  doing  harm  malevolently  for  the  sake  of  the  harm 
as  an  end  in  itself.  "Wanton"  has  on  occasion  been  interpreted  as  an  equivalent 
of  "reckless"  or"  "with  gross  negligence."  As  a  result  of  this  "variety,  dis- 
parity, and  confusion"  of  judicial  definitions,  the  mental  elements  required  by 
current  Federal  criminal  law  have  been  recos^iized  by  the  Supreme  Court  as 
"elusive."  Morrisette  v.  United  States,  342  U.S.  246,  252   (1952). 

In  the  early  1960's,  the  drafters  of  the  American  Law  Institute's  Model 
Penal  Code  introduced  a  substantial  reform  in  the  statement  of  mental  ele- 
ments of  offenses  by  reducing  the  applicable  mental  states  to  four — purposely 
(intentionally),  knowingly,  recklessly,  and  negligently — and  by  defining  these 
Lerms  with  particularity.  The  drafters  found  that  these  four  terms,  as  defined, 
adequately  covered  the  complete  range  of  mental  states  needed  for  description 
of  criminal  offenses,  and  that  by  employing  these  standard  terms  in  referring 
to  different  elements  of  offenses  an  unlimited  number  of  combinations  is 
possible.  The  approach  combined  the  potential  for  flexibility  of  previous  law 
with  the  clarity  and  precision  that  theretofore  had  been  lacking.  In  short,  it 
created  a  convenient  set  of  building  blocks  by  which  almost  any  nature  of 
offense  could  acctirately  be  defined. 

The  approach  introduced  bv  the  Model  Penal  Code  has  been  adopted  in 
numerous  state  codifications.  Most  have  followed  not  only  the  technioue  de- 
veloped by  the  Model  Penal  Code,  but,  with  relatively  minor  deviations  of 
the  terms  themselves. 

The  cod"  proposed  by  the  National  Commission,  and  the  codes  proposed  bv 
S.  1  and  S.  1400.  adopt  the  basic  approach  of  the  Model  Penal  Code.  Each 
employs  four  descriptive  terms:  "intentionally."  "knowingly."  "recklessly." 
and  negligently."   A   difference   exists   in   that   the   Commission   deviates   from 
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tlic  Model  Penal  Code's  approach  by  defining  the  four  mental  states  solely 
in  terms  of  conduct,  rather  than  denning  them  also  in  terms  of  any  existing 
circumstances  or  results  that  may  be  required  as  elements  of  the  offense.  Both 
S.  1400  and  S.  1  follow  the  Model  Penal  Code  approach  of  separately  defining 
the  terms  with  regard  to  all  factors  that  they  may  be  used  to  modify.  In  other 
respects  the  three  proposals  are  substantially  similar  In  their  definitions  of  the 
four  terms;  while  some  differences  exist,  they  are  not  of  a  fundamental  na- 
tui'e.  We  believe,  however,  that  the  versions  employed  in  S.  1400 — particularly 
the  definition  Of  knowingly  in  terms  of  awareness  or  belief,  and  the  definition 
of  recklessly  and  negligently  in  terms  of  disregard  of  a  substantial  and  un- 
justifiable risk — contain  some  advantages  over  the  other  formulations  and  will 
accord  somewhat  more  closely  with  the  formulations  being  adopted  in  the 
various  states. 

Let  me  emphasize  that  these  defined  terms  are  building  blocks  that  can  be 
aria  need  in  any  combination  of  sequence  in  relation  to  other  elements  of 
offenses,  and  that  can  lie  omitted  from  application  to  particular  offenses  or 
parts  of  offenses  when  necessary.  Their  availability  for  use  in  drafting 
offenses  provides  an  opportunity  for  clarity  without  constrictions  on  flexi- 
bility. They  will  also  offer  an  opportunity  for  simplicity  and  standardization 
that  has  not  previously  been  obtainable  in  federal  law. 

COMPLICITY 

Chapter  4  in  S.  1400  deals  with  the  issue  of  complicity  in  crime  and  ad- 
dresses three  major  areas:  (1)  liability  of  accomplices  in  general;  (2)  lia- 
bility of  an  organization  for  the  actions  of  an  agent;  and  (3)  liability  of  an 
agent  for  the  actions  of  an  organization. 

Liability  of  an  accomplice 

Let  me  begin  with  accomplice  liability  generally,  which  is  covered  in  Sec- 
tion 401.  The  section  contains  three  paragraphs,  each  introduced  by  the  follow- 
ing langauge :  "A  person  is  guilty  of  an  offense  based  upon  the  conduct  of 
another  and  may  be  charged  and  punished  as  a  principal  if  .  .  ." 

This  phraseology  is  designed  to  serve  three  distinct  purposes : 

First,  it  continues  to  recognize,  as  does  the  current  accomplice  liability 
section  (18  U.S.C.  2),  that  the  distinction  between  principals  and  accessories 
has  been  abolished. 

Second,  it  permits  the  accomplice  to  be  charged  as  a  principal  at  the  option 
of  the  pleader.  Although  it  is  presently  settled  that  an  indictment  need  not 
allege  a  violation  of  18  U.S.C.  2  in  order  to  sustain  a  conviction  based  on  that 
section.  wTe  felt  it  wise  to  codify  this  point  since  it  continues  to  produce  a 
significant  amount,  of  litigation.  Moreover  the  question  whether  to  charge  a 
defendant  as  a  principal  or  an  accomplice  is  one  of  considerable  practical 
importance.  The  decision  frequently  involves  issues  of  trial  strategy,  par- 
ticularly in  cases  where  the  defendant  not  only  fails  actively  to  participate 
in  the  crime,  but  also  is  separated  from  it  by  such  factors  as  distance  and  pro- 
fession. In  these  cases  the  potential  for  confusion  in  the  minds  of  the  jurors 
should  the  defendant  be  named  as  a  principal  may  dictate  his  being  charged 
as  an  accomplice. 

Third,  the  general  introductory  phraseology  establishes  that  the  accomplice 
will  be  subject  to  the  same  penalties  as  the  principal,  thereby  eliminating  the 
issue  as  a  source  for  future  litigation. 

Paragraph  (1)  provides  that  a  person  is  guilty  of  an  offense  based  upon 
the  conduct,  of  another  if  he  "knowingly  aids,  abets,  counsels,  commands, 
induces,  procures,  or  facilitates  its  commission  or  attempted  commission."  The 
proposal  omits  any  reference  to  those  who,  having  a  "legal  duty"  to  prevent 
the  commission  of  an  offense,  fail  to  do  so,  which  is  in  the  National  Commis- 
sion's version.  Under  S.  1400  inclusion  of  such  a  provision  would  be  superfluous 
since  liability  may  be  based  upon  any  "conduct"  which,  inter  alia,  aids  the 
principal,  and  under  the  definition  of  conduct  in  section  111  an  omission  to  act 
is  included.  Thus  the  failure  or  omisisnn  to  net  where  there  is  a  duty  to 
do  so  bv  one  intending  to  aid  the  commission  of  a  crime  would  clearly  result 
in  liability. 

Paragraph  (2)  is  basically  a  restatement  of  18  U.S.C.  2(h).  It  adopts  the 
National  Commission's  phrasing  that  one  who  causes  an  offense  need  only 
act  "with  the  kind  of  culpability  required  for  the  offense." 
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Paragraph  (3)  deals  with  a  complicity  doctrine  peculiar  to  the  crime  of 
conspiracy,  the  so-called  Pinkerton  doctrine.  Because  of  its  relationship  to 
conpiracy,  I  shall  discuss  this  doctrine  in  greater  detail  in  connection  with 
section  1002.  Let  me  here  say  briefly  that  the  Pinkerton  doctrine  is  one  of 
vicarious  liability.  It  imposes  liability  upon  each  member  of  a  conspiracy  for 
substantive  offenses,  which  were  reasonably  foreseeable  consequences  of  the 
unlawful  agreement,  committed  by  any  of  the  members  in  furtherance  of  the 
objectives  of  the  agreement.  While  we  recognize  that  vicarious  liability  is  to 
be  charged  only  with  careful  discretion,  we  believe  there  are  several  reasons  for 
retaining  the  Pinkerton  doctrine.  The  sophistication  of  organized  crime  has 
led  to  complex  schemes  whose  true  organizers  have  become  increasingly  remote 
from  the  actual  carrying  out  of  the  operation.  To  eliminate  the  doctrine  in 
such  cases  would  therefore  bring  about  the  result  that  principal  conspirators 
could  avoid  liability  for  crimes  they  directed,  commanded,  and  caused,  while 
the  so-called  "soldiers"  on  the  outer  perimeter  of  the  conspiracy  would  be 
exposed  to  full   liability,  an  anomaly   impossible  to  justify. 

Subsection  (b)(1)  provides  that  a  defendant's  liability  is  not  affected  by 
the  fact  that  he  was  legally  incapable  of  committing  an  offense  because  he 
was  not  a  member  of  the  class  of  persons  who  are  the  only  ones  who  could  com- 
mit the  offense  directly.  This  merely  codifies  existing  law.  For  example,  under 
this  provision  a  private  person  could  be  convicted  if  he  caused  a  public  official, 
while  acting  under  "color  of  law,"  to  deprive  others  of  their  civil  rights  even 
though  the  private  person  could  not  act  under  color  of  law. 

Subsection  (b)  (2)  states  that  whether  the  principal  has  been  acquitted,  or 
has  not  been  prosecuted  or  convicted,  or  is  incompetent  or  irresponsible  or 
immune  from  prosecution,  does  not  affect  the  liability  of  the  accomplice.  This 
section  is  designed  to  prevent  the  accomplice  from  defending  on  the  ground 
that  the  principal  is  not  amenable  to  trial.  It  was  felt  that  the  inclusion  of  the 
acquittal  situation  was  fully  warranted  as  he  only  method  of  precluding  a 
defense  where  acquittal  of  the  principal  does  not  establish  the  absence  of  a 
crime.  To  adopt  a  contrary  approach  might  inferentially  suggest  that  conviction 
of  the  principal  is  a  necessary  predicate  to  prosecution  of  the  accomplice  not- 
withstanding case  law  to  the  contrary.  This  principle  of  not  affording  a  defense 
based  on  the  acquittal  of  others  will  be  discussed  in  more  concrete  terms  in 
connection  with  conspiracy. 

Liability  of  an  organization  for  the  conduct  of  its  a<icnt 

Sections  402  and  403  serve  to  clarify  the  limits  of  vicarious  liability  in  an 
organizational  (usually  corporate)  framework.  The  area,  having  been  developed 
on  a  case-by-case  basis,  is  a  murky  one,  and  codification  here  is  of  special 
importance  both  in  terms  of  societal  protection  and  in  terms  of  giving  proper 
notice  to  organizations  and  agents  as  to  exactly  what  extent  they  will  be  held 
vicariously  liable  and  unable  to  use  the  other  as  a  shield  for  criminal  activities. 

It.  is  now  well  established  that  the  act  of  an  agent,  while  exercising  the 
authority  delegated  to  him.  may  be  controlled,  in  the  interest  of  public  policy, 
by  imputing  his  act  to  his  employer  and  imposing  penalties  upon  the  corpora- 
tion for  which  he  is  acting.  Not  only  an  act  but  also  the  mental  state  may  be 
imputed  to  the  corporation  for.  as  one  court  has  observed,  it  is  as  "easy  and 
logical  to  ascril>e  to  a  corporation  an  evil  mind  as  it  is  to  impute  to  it  a  sense 
of  contractual  obligation." 

While  earlier  views  strictly  limited  the  types  of  crimes  for  which  corpora- 
tions can  be  convicted,  the  trend  of  modern  thought  views  the  corporation  as 
capable  of  liability  for  almost  any  type  of  crime,  including  murder.  The 
important  matter  is  to  determine  what  conduct  of  the  agent  will  be  imputed 
to  the  organization.  S.  1400  limits  such  imputation  to  five  rather  specific  areas. 

First,  liability  may  be  found  if  the  conduct  "occurs  in  the  performance  of 
matters  within  the  scope  of  the  agent's  employment  or  within  the  scope  of  the 
agent's  actual,  implied,  or  apparent  authority."  The  language  tracks  that  of 
the  Model  Penal  Code.  It  is  not  a  defense  to  such  liability  that  the  acts  were 
"ultra  vires"  (indeed  I  might  note  that  very  few  corporate  crimes  would  not 
be  "ultra  vires"),  that  there  was  no  express  authorization,  or  that  the  act 
was  contrary  to  instructions. 

Second,  liability  may  be  found  if  the  conduct  "relates  to  the  performance 
of  matters  for  which   the  organization  gave   the   agent   responsibility,   and   is 
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intended  by  the  agent  to  benefit  the  corporation. "  The  first  clause  of  the  liniita- 
lion  is  based  on  existing  case  law.  The  second  part  of  the  limitation  also  has 
Its  roots  in  case  law  holding  that  the  conduct  need  not  actually  benefit  the 
corporation.  In  the  Department's  view,  the  intention  that  the  conduct  do  so  and 
the  authority  granted  to  the  agent  are  more  than  sufficient  to  provide  a  nexus 
between  the  act  of  the  agent  and  the  liability  of  the  corporation.  In  this, 
as  in  other  areas  of  corporate  vicarious  liability,  the  essential  link  to  the  cor- 
poration is  the  failure,  deliberate  or  negligent,  properly  to  supervise  or  con- 
trol agent*  who  have  been  granted  authority  to  act  for  the  corporation. 

A  third  category  would  require  that  the  conduct  be  "thereafter  ratified  or 
adopted  by  the  organization."  Liability  is  clear  here,  for  the  corporation  itself 
assets  to  the  act  and  thus  is  in  a  position  much  like  the  conspirator  who  joins 
the  conspiracy  after  some  crimes  have  already  been  committed. 

The  final  subparagraph  provides  for  corporate  liability  where  the  conduct 
of  the  agent  "involves  or  relates  to  a  nondelegable  duty  of  the  organization, 
and  the  organization  is  otherwise  legally  accountable  for  the  offense."  This 
is  a  mixture  of  strict  and  vicarious  liability.  It  would  do  little  good  to  have 
strict  liability  offenses  and  yet  allow  the  organization  to  claim  that  not  it  but 
its  agent  had  acted,  given  the  fact  that  an  organization  always  acts  through  its 
agents. 

Similar  to  this  last  provision  is  subsection  (2)  which  states  that  the  organi- 
zation is  liable  if  "the  offense  involve  a  failure  to  discharge  a  specific  duty 
of  affirmative  conduct  imposed  on  the  organization  by  law."  Here  also,  as  the 
organization  can  ignore  its  duties  only  through  its  agents,  it  must  be  held  re- 
sponsible for  the  acts  of  its  agents  in  derogation  of  its  duties. 

The  defenses  precluded  in  this  section  are  the  same  as  those  found  and  dis- 
cussed under  section  401. 

Liability  of  an  agent  for  the  conduct  of  an  organization 

Section  403  deals  with  the  reverse  situation  and  would  render  an  agent  liable 
for  an  act  ostensibly  done  by  the  corporation  in  three  situations. 

First,  an  individual  is  made  liable  for  an  act  he  "performs  or  causes  to  be 
performed  in  the  name  of  the  organization  or  in  its  behalf  to  the  same  extent 
as  if  the  conduct  wrere  performed  in  his  own  name  or  behalf."  Simply  stated, 
an  individual  cannot  commit  a  crime,  with  all  of  its  elements,  and  they  say, 
"It  wrasn't  me,  it  was  the  organization."  Following  corporate  orders  should 
not.  excuse  liability  for  the  individual's  conduct. 

The  second  situation  in  which  the  agent  is  liable  is  when  he  omits  to  perform 
a  legal  duty  of  the  organization  for  which  he  has  primary  responsibility.  The 
effect  of  this  is  to  place  the  duty  not  only  on  the  organization,  but  on  the 
individual  within  the  organization  having  principal  responsibility  for  it. 

A  third  situation,  carrying  a  limited  maximum  penalty  of  a  Class  A  mis- 
demeanor, arises  from  a  reckless  default  in  supervising  conduct  within  the 
organization.  Where  an  individual  is  responsible  for  maintaining  the  conduct 
of  an  organization  in  a  particular  area  and  he  recklessly  allows  others  to  per- 
form criminal  acts,  or  by  his  recklessness  contributes  to  those  acts,  his  reckless- 
ness is  culpable  and  ought  to  be  punishable.  If  this  were  not  so.  then  every 
officer  bent  on  doing  something  without  regard  to  the  legality  could  simply  tell 
his  underlings  to  get  the  job  done  and  "don't  tell  me  how  you  did  it." 

The  area  of  complicity,  perhaps  as  much  as  any  other  area  of  the  criminal 
law.  requires  delicate  policy  judgments,  for  in  it  wre  are  determining  wThich 
persons  are  within  the  outer  limits  of  liability.  There  can  be  no  question  that 
the  line  of  liability  must  be  drawn  to  include  acts  that  might  not  unider  ordinary 
circumstances  warrant  the  imputation  of  responsibility,  for  otherwise  plainly 
reprehensible  acts  could  go  unpunished.  Thus  the  duty  of  law  enforcement  falls 
on  legislators  and  prosecutors  alike.  The  former  to  draw  the  line;  the  latter 
to  see  that  the  coverage  is  anplied  as  inltended.  We  believe  that  the  provisions 
proposed  here  draw  the  line  fairly  to  accommodate  the  legitimate  interests  both 
of  society  and  of  the  affected  individuals  within  society. 

OFFENSES   OF  GENERAL   APPLICABILITY 

T  now  wish  to  direct  your  attention  to  the  ofenses  of  general  applicability 
contained  in  Chapter  10 — the  offenses  of  criminal  attempt,  criminal  conspiracy, 
and  criminal  solicitation.  These  offenses  are  alike  in  that,  in  each  offense,  the 
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ultimate  objective  of  the  actor  is  to  commit  some  other  offense.  The  purpose  of 
including  these  offenses  in  the  Code  is  to  permit  society  to  intervene  before  the 
ultimate  offense  is  carried  out. 

In  general,  it  can  be  said  that  the  Commission,  S.  1,  and  S.  1400  approacn 
the  offenses  in  Chapter  10  in  much  the  same  way.  There  are,  however,  some 
differences,  which  I  shall  allude  to  in  the  course  of  this  statement. 

Criminal  attempt 

The  criminal  attempt  provision  appears  in  section  1001  of  S.  1400.  For  the 
first  time  there  would  be  a  federal  criminal  attempt  statute  of  general  appli- 
cability, and  there  would  be  a  definition  of  what  constitutes  an  "attempt" 
under  federal  criminal  law.  Today,  while  many  statutes  include  "attempt" 
within  their  provisions,  no  statute  spells  out  what  constitutes  an  "attempt." 
Courts  are  thus  left  to  struggle  with  the  difficult  issue  of  defining  "criminal 
attempt"  and,  as  could  be  expected,  different  courts  have  reached  different 
results. 

Section  101(a)  provides  that  a  person  is  guilty  of  an  attempt  to  commit  an 
offense  if,  acting  with  the  culpability  otherwise  required  for  commission  of  an 
offense,  he  intentionally  engages  in  conduct  which,  in  fact,  corroborates  his 
intent  to  complete  the  commission  of  the  offense.  This  formulation  differs  from 
S.  1  and  the  Commission's  proposal  in  that  it  drops  a  specific  "substantial  step" 
requirement  as  unnecessary  in  view  of  the  corroborates  his  intent"  requirement. 
In  all  three  proposals,  the  emphasis  is  placed  on  what  has  already  been  done 
as  compared  to  the  tests  found  in  present  case  law  which  focus  on  what  remains 
to  be  done.  Thus  under  the  Department's  proposal,  if  the  actor  has  taken 
any  action  directed  toward  the  commission  of  the  offense  which  "corroborates" 
his  intent  to  complete  the  commission  of  the  offense,  he  is  guilty  of  criminal 
attempt.  With  respect  to  what  constitutes  sufficient  corroboration,  the  Depar- 
ment's  proposal  follows  the  Commission's  example  in  leaving  the  matter  to 
ease  law  development  rather  than  attempting  to  list  examples  of  corroborative 
conduct. 

One  of  the  more  difficult  issues  in  regard  to  criminal  attempt  is  the  problem 
of  the  required  state  of  mind.  It  should  first  be  pointed  out  that  the  actor's 
conduct  must  be  intentional,  that  is,  his  purpose  must  be  to  commit  a  crime. 
A  person  may  not  recklessly  or  negligently  attempt  to  commit  a  crime.  For 
example,  a  case  of  negligent  homicide  where  death  does  not  result  is  not 
attempted  manslaughter.  Although  the  actor's  conduct  must  be  intentional, 
section  1001  makes  clear,  as  does  S.  1  and  the  Commission's  proposal,  that  the 
actor  is  guilty  of  an  "attempt"  if  he  acts  with  the  state  of  mind  required  for 
commission  of  the  intended  offense.  Thus  as  to  a  particular  crime,  if  the  state 
of  mind  required  for  some  of  the  elements  is  only  recklessness,  that  is  all  that 
would  be  required  for  the  attempt  as  to  those  elements.  An  example  which 
illustrates  the  culpability  required  for  an  attempt  is  that  of  the  owner  who 
burns  down  his  tenement  for  the  purpose  of  collecting  insurance  proceeds. 
While  he  may  not  desire  the  death  of  his  tenants,  if  he  is  practically  certain 
that  a  death  will  occur,  and  if  in  fact  it  does,  he  would  be  guilty  of  murder 
under  section  1701  since  he  "knowingly"  caused  the  death  of  another  person. 
However,  if  by  chance  all  the  tenants  were  rescued  the  owner  would  still  be 
guilty  of  attempted  murder  since  he  acted  with  the  state  of  mind  required  for 
the  offense  of  murder  and  he  intentionally  engaged  in  conduct,  namely,  setting 
fire  to  his  tenement,  which  in  fact  corroborated  his  intent  to  complete  the 
commission  of  the  conduct. 

Section  1001(b)  follows  the  lead  of  S.  1  and  the  Commission  in  providing 
that  the  factual  or  legal  impossibility  of  committing  the  offense  is  not  a  defense 
if  the  offense  could  have  been  committed  had  the  circumstances  been  as  the 
actor  believed  them  to  be.  In  such  cases,  the  actor's  criminal  purpose  has  been 
clearly  demonstrated  since  he  has  gone  as  far  as  he  could  in  implementing 
that  purpose.  As  a  result,  the  actor's  dangerousness  is  clearly  manifested, 
justifying  intervention  by  society  before  the  actor  successfully  carries  out  his 
purpose. 

While  the  issue  of  legal  and  factual  impossibility  has  long  fascinated  legal 
scholars,  there  have  been  very  few  federal  cases  dealing  with  the  issue.  In  one 
case.  United  State*  v.  Hong  Airkalc  Roman,  the  court  held  that  there  is  a 
criminal  attempt  if  the  defendants'  actions  woculd  have  constituted  the  com- 
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pteted  crime  if  the  surrounding  circumstances  were  as  they  believed  them  to 
be.  in  that  case,  the  defendants  were  convinced  of  attempting  to  possess 
lieroin  when  the  suitcase  in  their  possession  contained  soap  powder  which  they 
believed  t<>  be  lieroin. 

in  other  cases,  however,  the  courts,  while  recognizing  that  the  defense  of 
legal  and  factual  impossibility  to  criminal  attempt  ia  obsolete,  Look  the  view 
thai  it  is  the  responsibility  of  Congress  to  make  the  change  and  hold  thai  until 
such  time  as  the  law  is  changed  legal  impossibility  is  a  defense  to  criminal 
attempt. 

The  proposal  of  the  Department  of  Justice  also  provides,  as  does  S.  1  and 
the  Final  Report  of  the  Commission)  an  affirmative  defense  of  renunciation. 
The  Department's  proposal  is  found  in  a  separate  section,  section  1004.  It 
provides  that  there  is  an  affirmative  defense  of  renunciation  if  the  defendant. 
under  circumstances  manifesting  a  voluntary  and  complete  renunciation  of 
his  criminal  intent,  avoids  the  commission  of  the  crime  attempted  by  abandon- 
ing bis  criminal  effort.  However,  in  cases  where  were  ahandonieiit  of  Culpable 
intent  hy  the  actor  is  unsulfieient  to  pfevent  the  avoidance  of  the  offense,  the 
defendant  must  take  aflirmative  steps  to  prevent  the  commission  of  the  offense. 
Thus,  where  a  bomb  lias  been  planted  and  set  to  go  off  at  a  predetermined 
time,  the  actor  must  deactivate  the  honib  or  give  sufficient  notice  to  the  author- 
ities to  enable  them  to  deactivate  the  bomb.  Subsection  <  <■  I  ( 3  )  defines  the  key 
term  "voluntary  and  complete.1"  According  to  rhe  definition  a  renunciation 
]-:  not  voluntary  and  complete  if  it  is  motivated  in  whole  or  in  part  hy  :  (li  a 
belief  that  a  circumstance  exists  which  increases  the  chances  for  detection  or 
makes  it  more  difficult  to  commit  the  offense,  or  ( 2  i  a  decision  to  postpone  the 
commission  of  the  offense  or  to  substitute  another  victim  or  another  similar 
objective. 

Section  1001,  like  the  comparable  sections  of  S.  1  and  the  Final  ReiKirt, 
grades  criminal  attempt  the  same  as  the  crime  attempted,  except  that  attempts 
to  commit  Class  A  felonies  are  graded  as  Class  B  felonies.  The  Department's 
proposal,  like  S.  1.  rejects  the  Final  Report's  additional  exception  which  fur- 
ther reduces  the  penalty  for  attempt  if  the  attempt  did  not  come  "dangerously 
close"  to  the  commission  of  the  crime.  It  it  the  Department's  position  that  the 
rationale  for  punishing  criminal  attempts  at  all  calls  for  declining  to  mandate 
a  lesser  potential  penalty  for  a  defendant  whose  plans  for  committing  a  crime 
have  been  set  in  motion  hut  have  been  frustrated  hy.  for  example,  the  occur- 
rence of  an  accident  or  the  intervention  of  law  enforcement  officers.  Neither 
the  criminal  culpability  nor  the  dangerousness  of  such  a  defendant  is  reduced 
hy  the  chance  abortion  of  the  ultimate  act.  Tims,  if  a  person  engages  in  con- 
duct, which  corroborates  his  intent  to  commit  a  crime  beyond  a  reasonahle 
doubt;  there  is  little  purpose  to  be  served  by  inquiring  whether  his  attempt 
came  "dangerously  close"  to  success.  Indeed,  such  an  inquiry  would  he  unde- 
sirable, as  it  would  needlessly  prolong  the  litigation  and  involve  substantial 
disputes  as  to  the  meaning  of  the  term  "dangerously  close"  in  any  given  factual 
situation. 

Federal  jurisdiction  under  the  Department's  criminal  attempt  proposal  is 
the  same  as  under  the  Final  Report  and  S.  1.  In  short,  there  is  federal  juris- 
diction over  an  attempt  if  the  offense  attempted  is  a  federal  offense  and  if  a 
circumstance  giving  rise  to  federal  jurisdiction  has  occurred  or  would  occur 
if  the  offense  attempted  were  committed. 

Grim  inai  conspiracy 

The  criminal  conspiracy  provision  of  S.  1400  is  contained  in  section  1002. 
This  section  is  largely  a  recodification  of  current  law.  incorporating  some  of 
the  more  important  judicial  interpretations  of  the  present  general  conspiracy 
statute  (18  U.S.C.  371)  as  well  as  of  the  over  twenty  sections  of  title  18  that 
have  their  own  conspiracy  provisions. 

Under  section  1002.  a  person  is  guilty  of  conspiracy  if  he  agrees  with  one 
or  more  persons  to  engage  in  conduct  which  in  fact  constitutes  an  offense, 
and  he  or  one  of  such  persons  engages  in  any  act  to  effect  any  objective  of 
the  agreement.  This  definition  of  the  offense  is  substantially  similar  to  the 
one  in  the  National  Commission's  proposal.  The  Commission's  proposal,  how- 
ever, has  a  second  sentence  in  the  definition  of  the  offense  which  states  that  the 
agreement  need  not  be  explicit  hut  may  be  implicit  in  the  fact  of  collaboration 
or  existence  of  other  circumstances.   While  this   is  an  accurate   reflection    of 
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the  case  law,  in  the  Department's  view  it  is  not  a  necessary  addition  to  the 
basic  statutory  formulation.  S.  l's  definition  of  consipracy,  while  not  mate- 
rially different  from  the  Department's,  does  substitute  the  notion  of  '"rela- 
tionship" for  "agreement."  The  use  of  the  term  "relationship"  rather"  than 
'"agreement,"  while  apparently  motivated  by  a  desire  to  avoid  analytical 
problems,  is  not  particularly  helpful  and  could  lead  to  unforeseen  complica- 
tions. For  this  reason,  and  because  the  terms  "conspiracy"  and  "agreement" 
have  reasonably  well-settled  meaning  in  this  area,  the  Department  retained 
the  traditional  terms. 

As  in  the  case  with  the  general  conspiracy  provisions  of  both  S.  1  and  the 
Final  Report,  the  Department's  conspiracy  statute  would  eliminate  that  por- 
tion of  18  U.S.C.  371  which  makes  it  a  crime  "to  defraud  the  United  States, 
or  any  agency  thereof  in  any  manner  or  for  any  purpose."  This  provision  in 
current  law,  which  imposes  felony  sanctions  for  conspiring  to  commit  an  act 
which  is  not  in  itself  criminal  if  committed  by  an  individual,  is  incorporated 
instead  as  a  substantive  offense  in  section  1301  of  S.  1100. 

Subsection  (b)  defines  '•objective"  to  include  the  commission  of  an  offense, 
escape  from  the  scene  of  an  offense,  distribution  of  the  fruits  of  an  offense, 
and  any  measure,  other  than  silence,  for  concealing  or  obstructing  justice  in 
relation  to  any  aspect  of  the  conspiracy.  However,  by  virtue  of  the  definition 
of  "includes"  in  section  111,  the  term  "objective"  is  not  limited  to  the  specific 
objectives  set  forth.  The  purpose  of  including  this  subsection  is  to  make  clear 
that,  if  the  agreement  encompasses  any  of  the  listed  acts  that  they  would  then 
Income  objectives  of  conspiracy.  The  Final  Report  has  a  similar  provision  in 
its  subsection  on  the  duration  of  a  conspiracy;  S.  1  has  no  such  provision. 

Subsection  (c)  provides  that  "it  is  not  a  defense  to  a  prosecution  under  this 
section  that  any  one  or  more  of  the  persons  with  whom  the  defendant  is  alleged 
to  have  conspired  has  been  acquitted,  has  not  been  prosecuted  or  convicted, 
of  a  different  offense,  or  was  incompetent  or  irresponsible,  or  is  immune  from 
prosecution  or  otherwise  not  subject  to  prosecution."  The  National  Commission's 
proposal  and  S.  1  have  similar  provisions.  By  virtue  of  this  subsection,  those 
cases  which  have  held  that  acquittal  of  one  of  two  conspirators  necessarily  re- 
quires acquittal  of  the  other,  or,  where  there  are  several  conspirators,  that 
acquittal  of  all  but  one  compels  the  same  result  as  to  the  one  remaining,  will 
no  longer  be  applicable.  The  Department  feels  that  the  simplistic  analysis  found 
in  those  cases  fails  to  consider  the  effect  of  saich  variables  as  confessions  and 
admissions,  false  exculpatory  statements,  evidence  that  is  lost,  destroyed, 
suppressed,  or  otherwise  unavailable,  or  missing,  hostile,  or  deceased  witnesses. 
Thus-,  for  example,  the  existence  of  a  confession  by  one  conspirator  and  the 
suppression  of  evidence  against  his  confederate  may  fully  warrant  both  the 
former's  conviction  and  the  latter's  acquittal.  Similarly,  where  conspirators 
are  jointly  charged  but  separately  tried,  acquittal  of  all  but  one  in  the  first 
trial  should  not  necessarily  preclude  conviction  of  the  remaining  conspirator 
in  the  second  where  additional  evidence  is  developed  or  otherwise  becomes  avail- 
able. The  purpose  of  this  subsection  is  to  make  clear  that  the  culpability  of 
the  defendant  does  not  depend  on  establishing  the  culpability  of  his  co-con- 
spirator. 

Both  the  Final  Report  and  S.  1  have  a  defense  of  renunciation  to  conspiracy. 
The  Department's  proposal  has  no  such  provision  since  it  rejects  the  view  of 
the  Commission  that  conspiracy  is  an  inchoate  offense.  The  case  law  supports 
the  Department's  position  since  it  holds  that  conspiracy  is  a  complete  offense 
upon  the  committing  of  an  overt  act  to  effect  the  agreement.  The  rationale  is 
that  the  setting  in  motion  of  a  joint  criminal  venture  in  itself  creates  a  danger 
to  society  that  warrants  the  incurrence  of  criminal  liability.  Once  the  offense  of 
conspiracy  is  complete  a  subsequent  renunciation  cannot  exonerate  the  defen- 
dant. 

Subsection  (d)  of  this  section  provides  that  liability  for  offenses  committed 
in  furtherance  of  a  conspiracy  is  governed  by  the  provisions  of  section  401(a) 
(3)  which  covers  liability  of  accomplices.  In  effect,  section  401(a)(3)  codifies 
the  rule  enunciated  by  the  Supreme  Court  in  Pinkerton  v.  United  States. 
Stated  simply,  the  Pinkerton  doctrine  is  one  of  vicarious  liability;  it  imposes 
liability  upon  each  member  of  a  conspiracy  or  joint  venture  for  substantive 
offenses  which  were  reasonably  foreseeable  consequences  in  furtherance  of 
the  objectives  of  the   conspiracy.   The  National   Commission,    in   its   proposal, 
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rejects  the  Pinkerton  doctrine.  Under  its  formulation,  a  conspirator  is  liable 
for  the  acts  of  his  fellow  conspirators  only  if,  acting  with  the  kind  of  culpa- 
bility required  for  the  offense,  he  causes  the  other  to  engage  in  such  conduct; 
or  with  Intent  that  an  offense  be  committed,  he  commands,  induces,  procures, 
or  aids  tiie  other  to  commit  it.  or  having  a  legal  duty  to  prevent  its  commission, 
he  fails  to  make  proper  effort  to  do  so.  The  Department  believes  that  the 
elimination  of  the  Pinkerton  doctrine  is  legally  unsound  and  practically  un- 
wise. From  the  legal  standpoint,  if  we  accept  the  principle  that  the  overt  act 
ol  one  co-conspirator  may  be  used  against  other  members  of  the  conspiracy, 
then  a  fortiori  there  is  no  reason  why  the  same  or  other  acts  in  furtherance 
of  the  conspiracy  should  not  similarly  be  attributable  to  other  members  for 
the  purpose  of  rendering  them  liable  for  substantive  offenses.  Turning  to  the 
practical  side,  the  ever  increasing  sophistication  of  organized  crime  presents 
a  compelling  reason  against  abandonment  of  Pinkerton.  Complicated  and  highly 
refined  stock  frauds,  misapplication  cases,  "scam"  operations,  and  narcotics  con- 
spiracies represent  a  substantial  and  ever-increasing  threat  to  society  justify- 
ing retention  of  the  Pinkerton  doctrine.  Empirical  evidence  has  repeatedly 
demonstrated  that  those  who  form  and  control  illegal  enterprises  are  generally 
well  insulated  from  prosecutions,  with  the  exception  of  prosecutions  predicated 
upon  the  theory  of  conspiracy.  To  preclude  uniformly  their  exposure  to  addi- 
tional sanctions,  regardless  of  the  circumstances,  for  the  very  crimes  which 
sustain  their  illegal  ventures,  would  have  the  most  unfortunate  and  inequitable 
consequences. 

Section  1002(e).  the  penalty  provision  of  the  Department's  proposed  con- 
spiracy statute,  combines  the  fixed  penalty  structure  of  present  law  with  the 
flexible  approaches  proposed  in  the  Final  Report  and  S.  1.  Under  this  provi- 
sion the  maximum  penalty  for  conspiracy  to  commit  a  felony  will  be  imprison- 
ment for  seven  years  in  most  cases,  as  compared  with  the  five  year  penalty 
tin-  all  cases  involving  felonies  under  18  U.S.C.  371.  If  the  conspiracy  has  as  an 
Objective  one  of  14  specified  particularly  serious  offenses,  however,  the  penalty 
will  be  the  same  as  is  provided  for  the  substantitve  offense.  This  dual  ap- 
proach makes  it  possible  to  provide  for  cases  where  the  seven  year  penalty 
would  be  plainly  inadequate  without  raising  the  overall  penalty  level  unneces- 
sarily. Of  course,  where  the  most  serious  offense  contemplated  by  the  con- 
spiracy is  a  misdemeanor,  the  penalty  will  be  the  same  as  is  provided  for  the 
misdemeanor,  as  is  the  case  under  current  law.  Finally,  no  attempt  is  made 
to  alter  current  law  to  the  extent  that  it  permits  a  court  in  its  discretion  to 
impose  consecutive  sentences  for  conspiracy  and  for  substantive  offenses  com- 
mitted pursuant  to  the  conspiracy. 

Under  section  1002(f),  federal  jurisdiction  over  conspiracy  exists  if  any  ob- 
jective of  the  conspiracy  is  a  federal  offense.  In  the  event  that  the  objectives 
of  the  conspiracy  are  federal  offenses  only  under  specified  circumstances,  there 
is  federal  jurisdiction  over  the  conspiracy  if  any  such  circumstance  has  oc- 
curred or  would  occur  of  any  offense  which  is  an  objective  of  the  conspiracy 
were  committed. 

As  a  result  of  subsection  (f)  and  section  303(d)  (2),  the  government  will  not 
have  to  prove  scienter  as  to  the  jurisdictional  factor.  Presently,  there  is  a  split 
in  the  cases  as  to  whether  a  defendant,  who  is  unaware  of  the  federal  inter- 
est, can  be  convicted  of  conspiring  to  offend  federal  law.  A  case  is  presently 
pendine:  in  the  Supreme  Court  which  may  resolve  this  conflict.  Rut.  however 
the  conflict  is  resolved  under  existing  statutes,  the  requirement  of  scienter  is 
without  any  rational  basis.  To  hold,  for  example,  as  some  courts  do,  that 
knowledge  of  insurance  by  the  FDTC  is  unnecessary  in  a  prosecution  for  the 
substantive  offense  of  bank  rohhory,  but  that  proof  of  such  knowledge  is 
essential  in  a  prosecution  for  conspiracy  to  commit  these  offenses,  is  anomalous. 

Criminal  solicitation 

Section  1003  of  S.  1400  covers  criminal  solicitation.  This  section  makes  it  a 
crime  to  command,  entreat,  induce,  or  otherwise  endeavor  to  persuade  another 
person  to  engage  in  conduct  which  constitutes  an  offense  as  defined  in  twelve 
specified  provisions  of  the  Code,  with  the  intent  to  cause  the  commission  of 
the  offense  solicited  and  under  circumstances  strongly  corroborative  of  such 
intent.  The  Department's  proposal  is  unlike  either  S.  1  or  the  Final  Report  in 
that  it  is  limited  to  certain  specified  offenses  of  a  particularly  serious  nature — 
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offenses  which  involve  national  security,  the  judicial  process,  injury  or  risk 
of  injury  to  persons,  and  trafficking  in  dangerous  drugs — where  the  need  for 
such  a  statute  is  most  apparent. 

The  Department's  provision  rejects,  as  does  S.  1,  the  requirement  of  an  overt 
act  which  is  found  in  the  Commission's  provision.  If  an  overt  act  were  re- 
quired for  solicitation,  the  offense  would  be  nearly  identical  to  the  offense  of 
eonsipracy.  Such  a  provision  would  defeat  the  purpose  of  a  solicitation  statute, 
and  would  introduce  the  anomaly  of  making  criminal  liability  contingent  upon 
the  reaction  of  the  person  importuned.  The  requirement  that  the  solicitation 
must  be  "strongly  corroborative"  of  the  intent  to  assist  or  cause  the  com- 
mission of  the  offense  solicited  itself  affords  adequate  protection  against  any 
abuse  of  the  statute. 

Subsection  (b)  of  this  section  precludes  a  defense  based  on  the  lack  of  a 
culpable  state  of  mind  on  the  part  of  the  person  who  is  solicited,  his  incom- 
petency, or  his  immunity  from  prosecution,  unless  that  factor  is  relevant  to 
the  alleged  solicitor's  intent.  This  accords  with  the  principle  that  one  cannot 
hide  behind  an  incompentent  or  irresponsible  agent,  while  at  the  same  time 
it  accords  the  agent's  lack  of  capacity  whatever  weight  it  is  entitled  to  in  terms 
of  assessing  the  solicitor's  intent. 

As  does  S.  1  and  the  Commission's  proposal,  the  Department's  proposal  pro- 
vides an  affirmative  defense  of  renunciation.  This  provision,  which  is  contained 
in  section  1004,  recognizes  an  affirmative  defense  if  the  renunciation  is  volun- 
tary and  complete  and  if  the  defendant  prevents  the  commission  of  the  offense 
solicited. 

Section  10003  follows  the  general  grading  approach  adopted  by  the  Final 
Report  and  S.  1  by  providing  that  the  offense  is  of  the  class  next  below  that  of 
the  offense  solicited.  However,  the  Department  does  make  one  exception  to 
this  grading  system ;  where  there  is  solicitation  of  perjury  the  offense  is 
graded  at  the  same  level  as  perjury  itself,  in  accord  with  the  current  federal 
statutes. 

Under  all  three  proposals,  there  is  federal  jurisdiction  over  criminal  solici- 
tation if  a  circumstance  giving  rise  to  federal  jurisdiction  has  occurred  or 
would  occur  were  the  crime  solicited  committed. 


Criminal  Jurisdiction  Over  Indians  and  The  Proposed  Federal 

Criminal  Codes 

(By  Norman  R.  Mueller) 

This  paper  attempts  to  determine  and  to  discuss  the  changes  contemplated 
in  criminal  jurisdiction  over  Indians  by  the  three  proposed  federal  criminal 
codes.  First  will  be  a  discussion  of  the  current  law  regarding  criminal  juris- 
diction over  Indians.  Secondly,  the  three  proposed  federal  criminal  codes ;  the 
final  report  of  The  National  Commission  on  Reform  of  Federal  Criminal  Laws, 
S.  1.  and  S.  1400  will  be  discussed  in  terms  of  the  relevant  changes  each 
proposes.  Finally,  an  evaluation  of  the  proposed  changes  will  be  advanced 
in  conjunction  with  suggestions  regarding  further  changes  in  this  area. 

I.    THE    STATE    OF    CURRENT    LAW 

A.  Introduction 

Criminal  jurisdiction  over  Indians1  is  vested  in  federal,  state,  and  tribal 
courts.  As  the  result  of  the  historical  relationship  between  the  United  States 
and  the  various  Indian  tribes,  authority  is  allocated  among  these  three  court 
systems.  The  allocation  of  authority  is  complex  and  often  misunderstood.  A 
discussion  of  the  general  principles  governing  criminal  jurisdiction  over 
Indians  will  be  helpful  before  turning  to  a  consideration  of  the  specifics  of 
the  jurisdictional  authority  at  each  level. 

Before  the  white  man  came  to  North  American  the  Indian  tribes  were 
independent  and  sovereign  nations.  But  as  a  result  of  the  conquest  by  the 
white  man,  the  status  of  the  Indian  tribes  was  altered.  The  external 
sovereignty  of  the  tribes  was  lost,  meaning  that  Indian  tribes  could  no  longer 
have  relations  with  other  nations.   However,   the  internal   sovereignty   of  the 
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tribes,  the  power  to  govern  themselves,  was  altered  only  to  the  extent  that 
the  United  States  had  the  power  to  expressly  limit  tribal  self-government. 

The  Indian  tribes,  then,  possess  a  limited  sovereignty.  They  are  qualified  to 
exercise  the  powers  of  self-government,  not  by  virtue  of  a  grant  of  such  power 
by  the  1  nited  States,  but  by  reason  of  their  original  tribal  sovereignty.  Chief 
.Inst ice  Marshall  gave  the  earliest  expression  of  this  principle  in   Worchester 

\ .    <;<  onj'n:.- 

•' The  Indian  nations  have  always  been  considered  as  distinct,  independent, 
political  communities  .  .  .  and  the  settled  doctrine  Of  the  law  of  nations  is, 
that  a  weaker  power  dies  noi  surrender  ils  independence — its  right  of  self- 
government-— by  associating  with  a  stronger,  and  taking  its  protection.  A  weak 
slate,  in  order  to  provide  for  its  safety,  may  place  itself  under  the  protection 
of  one  more  powerful,  without  stripping  itself  of  the  the  right  of  government, 
and  ceasing  t,,  lie  a  state.'*3 

John  Marshall's  analysis  of  the  basis  of  Indian  self-government  has  been 
followed  constantly  for  over  a  hundred  years.  In  a  more  recent  case,  the 
Supreme  Court  of  Arizona  articulated  the  controlling  rule  of  law  as  follows: 

"The  whole  course  of  judicial  decision  on  the  nature  of  Indian  tribal  powers 
is  marked  by  adherence  to  three  fundamental  principles:  (1)  An  Indian  tribe 
possess,  in  the  first  instance,  all  the  powers  of  a  sovereign  state.  (2)  Conquest 
renders  the  tribe  subject  to  the  legislative  power  of  the  United  States  and,  in 
substance,  terminates  the  external  powers  of  sovereignty  of  the  tribe,  e.g..  its 
power  to  enter  into  treaties  with  foreign  nations,  but  does  not  by  itself  affect 
the  internal  sovereignty  of  the  tribe  i,.e..  its  powers  of  local  self-government. 
(3)  These  powers  are  subject  to  qualification  by  treaties  and  by  express 
legislation  of  Congress,  but,  save  as  thus  expressly  qualified,  full  powers  of 
internal  sovereignty  are  vested  in  the  Indian  tribes  and  in  their  duly  constituted 
organs  of  government."4 

These  principles  applied  to  the  area  of  criminal  law  yield  the  obvious 
results.  As  a  result  of  it's  sovereignty  status  the  Indian  tribe  is  to  have 
jurisdiction  over  crimes  committed  by  Indians.  Yet  Congress  has  the  power  to 
alter  the  scope  of  tribal  criminal  jurisdiction  by  treaty5  or  legislation  and  to 
confer  jurisdiction  to  the  state  and  to  the  federal  government. 

The  present  criminal  jurisdictional  arrangement  is  the  result  of  Congress 
exercising  this  power  to  confer  jurisdiction  upon  the  states  and  to  assume 
federal  jurisdiction.  Historically,  the  policy  guiding  this  exercise  of  Congres- 
sional power  has  been  inconsistent  and  often  self-reversing.  After  the  con- 
quest was  complete  and  the  treaty-making  ended,  the  federal  government 
pursued  a  policy  of  assimilation.  The  General  Allotment  Act  of  1887  8  reduced 
Indian  land  holdings  by  granting  each  Indian  a  parcel  of  land  to  he  worked 
individually,  and  was  designed  to  break  up  tribal  structures.  The  Major  Crimes 
Act7  (which  will  be  discussed  later)  passed  in  1885  gave  Federal  courts 
jurisdiction  over  seven  crimes  committed  by  Indians  in  Indian  country.  This 
Act  was  passed  in  response  to  Ex  parte  Crow  Doq*  which  held  that  federal 
courts  had  no  jurisdiction  over  crimes  by  Indians  on  reservations.  The  Citizen- 
ship Act  of  1924 9  was  less  important  but  it  did  grant  citizenship  to  those 
Indians  who  previously  had  not  been  granted  it  by  treaty  or  special  legislation. 

This  policy  of  assimilation  was  reversed  in  1034  by  passage  of  the  Indian 
Reorganiaztion  Act.  10  This  legislation  permitted  Indian  tribes  to  incorporate 
and  to  adopt  constitutions  of  self-government.  The  Act  recognized  the  internal 
sovereignty  of  the  tribes  and  attempted  to  re-establish  tribal  self-government 
which  had  become  non-existent  in  the  preceding  years. 

After  World  War  II.  Congressional  policy  again  turned  to  assimilation. 
Certain  tribes  were  terminated  by  special  legislation11  and  states  were  given 
the  power  to  assume  criminal  and  civil  jurisdiction  over  reservations  within 
their  boundaries.12  The  guiding  policy  at  this  point  was  directed  at  terminating 
the  special  status  of  Indians  as  wards  of  the  federal  government  and  to  confer 
jurisdiction  over  the  Indian  peoples  to  the  states. 

The  present  federal  policy  seems  once  against  to  be  emphasizing  self-determin- 
ation and  autonomy  for  the  Indian  tribes.  Both  the  Johnson11'  and  Nixon" 
administrations  have  expressed  sentiments  to  this  effect.  Indicative  of  this 
policy  is  the  requirement  added  by  the  1968  Indian  P.ill  of  Rights15  that  tribal 
consent  he  obtained  before  states  assume  jurisdiction  over  the  tribe. 

The  effect  of  laws  enacted  under  the  present  policy,  however,  is  not  always 
consistent  with  the  policy.   Similarly,  vestiges  of  the  past  inconsistent  policies 
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remain.   The   result   is   the   tangled   mesh   of   the   present   law.    It    is    to    the 
specifics   of   that  present    law    that   we   now    turn.    To    what   extent    has    the 
federal  government  assumed  criminal  jurisdiction  over  Indians V  And  to  what 
extent  has  Congress  conferred  such  jurisdiction  to  the  states?  Finally  does,  any 
tribal  jurisdiction  remain? 

B.  Federal  Criminal  Jurisdiction  Over  Indians 

By  virtue  of  the  commerce  clause  of  the  Constitution 1S  which  gives  the 
federal  government  authority  to  regulate  commerce  with  the  Indians,  the 
federal  government  has  the  power  to  act  on  persons  of  Indian  tribes  any- 
where in  the  United  States.  Yet  with  the  enactment  of  18  U.S.C.  1152,  Congress 
chose  to  limit  the  area  over  which  it  exercises  this  special  criminal  jurisdiction 
over  Indians  to  Indian  country.  This  section  provides  as  follows: 

"Except  as  otherwise  provided  by  law,  the  general  laws  of  the  United  States 
as  to  the  punishment  of  offenses  committed  in  any  place  within  the  sole  and 
exclusive  jurisdiction  of  the  United  States,  except  the  District  of  Columbia, 
shall  extend  to  Indian  country. 

This  section  shall  not  extend  to  offenses  committed  by  one  Indian  against 
the  person  or  property  of  another  Indian,  nor  to  any  Indian  committing  any 
offense  in  the  Indian  country  who  has  been  punished  by  the  local  laws  of  the 
tribe,  or  to  any  case  where,  by  treaty  stipulations,  the  executive  jurisdiction 
over  such  offenses  is  or  may  be  secured  to  the  Indian  tribes  respectively." 

The  scope  of  criminal  jurisdiction  over  Indians  asserted  by  Congress  in  the 
above  section  can  be  ascertained  by  considering  18  U.S.C.  1151  which  defines 
Indian  country.  That  section  provides  as  follows: 

"p]xcept  as  otherwise  provided  in  sections  1154  and  1156  of  this  title,  the 
term  Indian  country  as  used  in  this  chapter,  means  (a)  all  land  within  the 
limits  of  any  Indian  Reservation  under  the  jurisdiction  of  the  United  States 
government,  notwithstanding  the  issuance  of  any  patent17,  and  including 
rights-of-way  running  through  the  reservation  ,(b)  all  dependent  Indian  com- 
munities 1S  within  the  borders  of  the  United  States  whether  within  the  original 
or  subsequently  acquired  tetrritory  thereof,  and  whether  wuthin  or  without 
the  limits  of  a  state,  and  (c)  all  Indian  allotments,1"  the  Indian  titles  to  which 
have  not  been  extinguished,  including  rights-of-way  running  through  the  same." 

It  thus  appears  that  the  Federal  courts  have  executive  jurisdiction  of  all 
crimes  committed  in  Indian  country  except  as  provided  in  the  explicit  statu- 
tory exceptions,  namely  in  cases  of  crimes  committed  by  one  Indian  against 
another,  or  when  an  Indian  committing  an  offense  has  been  punished  by  the 
local  law  of  the  tribe,  or  when  exclusive  jurisdiction  is  reserved  to  the  tribe 
by  treaty.  The  Supreme  Court,  however",  has  read  a  further  exception  into 
the  language  of  section  1152.  This  exception,  which  will  be  considered  when 
discussing  state  jurisdiction,  provides  that  states  have  jurisdiction  over  crimes 
committed  by  non-Indians  against  non-Indians  in  Indian  country.  Further, 
there  is  an  exception  to  the  exception  that  an  Indian  committing  a  crime  against 
another  Indian  in  Indian  country  is  not  subject  to  federal  jurisdiction. 
Federal  courts  do  have  jurisdiction  pursuant  to  18  U.S.C.  1153  (which  will 
be  discussed  below)  over  certain  specified  crimes  when  committed  by  an 
Indian  against  another  in   Indian   country. 

Stated  affirmatively,  then,  the  federal  courts  have  criminal  jurisdiction  in 
Indian  country  in  the  following  cases:  (1)  Crimes  committed  by  non-Indians 
against  Indians.  (2)  Crimes  committed  by  Indians  against  non-Indians,  (3) 
Crimes  committed  either  by  Indians  or  non-Indians  which  have  no  victim,  and 
(4)  Certain  specified  crimes  committed  by  an  Indian  against  another  Indian.20 

1.  Crimes  committed  by  non-Indians  against  Indians  in  Indian  country — 
These  crimes  fall  within  the  purview  of  18  U.S.C.  11521.21  Tribes  do  not  exercise 
concurrent  jurisdiction  (see  discussion  in  Part  D  below).  There  is  a  difference 
of  opinion  over  whether  states  have  the  power  to  exercise  concurrent  jurisdic- 
tion over  such  crimes.22  But  there  does  appears  to  be  a  paucity  of  evidence 
as  to  the  actual  exercise  of  state  jurisdiction  over  non-Indians  committing 
crimes  against   Indians  in   Indian  country. 

2.  Crimes  committed   by  Indians   against  non-Indians  in   Indian   country. — 
These  crimes  are  also  clearly  covered  by  18  U.S.C.  1152.  The  federal  courts 

exercised  jurisdiction  here  exclusive  of  state  court  jurisdiction,  but  the  tribal 
courts  have  concurrent  jurisdiction.  The  exception  in  section  1152  providing 
that  federal  jurisdiction  shall  not  be  operative  when  Indians  committing  an 
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offense  in  Indian  country  are  punished  by  the  local  trine,  thus  comes  into' 
play.  Vet  25  CFR  llb(c)  provides  that  When  tribes  have  concurrent  jurisdic- 
tion with  the  federal  government,  they  .shall  cede  that  jurisdiction  if  the 
federal  jurisdiction  is  exercised.  In  practice,  federal  courts  assume  jurisdic- 
tion of  serious  offenses  and  allow  the  tribes  to  exercise  jurisdiction  over  minor 
offenses. 

'A.  Crimes  committed  either  )>n  Indiana  or  non-Indians  in  Indian  country 
which  have  no  victim. — By  virtue  of  18  U.S.C.  1152,  the  federal  government 
has  jurisdiction  if  an  Indian  commits  such  a  crime.  Tribal  courts  again  have 
concurrent,  jurisdiction  although,  the  definitions  of  these  crimes  in  the  tribal 
code  and  the  federal  code  seldeni  overlap.  And  once  again,  as  a  corollary  to  the 
principle  that  states  have  jurisdiction  over  Indians  only  when  expressly  granted 
by  Congress,  states  lack  jurisdiction  over  these  crimes  when  committed  by 
an  Indian. 

There  is  no  clear-cut  authority  for  determining  whether  state  or  federal 
courts  have  jurisdiction  if  the  perpetrator  of  a  crime  with  no  victim  in  Indian 
country  is  a  non-Indian.  Although  there  appears  to  be  concurrent  jurisdiction 
in  such  cases  there  is  no  way  of  determining  which  should  exercise  jurisdic- 
tion in  a  particular  case.23  One  suggested  test  is  consideration  of  the  type  of 
interest  infringed  by  the  particular  crime  and  determination  of  whether  that 
interest  is  more  a  state  interest  or  a  federal  interest."' 

4.  Certified  specified  crimes  committed  by  an  Indian  against  another  Indian 
in  fiidiiin  country:  IS  major  crimes. — One  of  the  explicit  exceptions  in  section 
1152  provides  that  federal  courts  do  not  have  jurisdiction  over  crimes  coin- 
mil  ted  by  an  Indian  against  another  Indian.  But  18  U.S.C.  1153 *  constitutes 
an  exception  to  this  exception.  This  section  provides  that  when  an  Indian 
commits  any  of  thirteen  specified  crimes  with  another  Indian  as  the  victim,. 
the  federal  courts  shall  have  jurisdiction.  The  thirteen  crimes  so  specified  are 
murder,  manslaughter,  rape,  carnal  knowledge  of  any  female,  not  the  wife 
of  the  offender,  who  has  not  attained  the  age  of  sixteen  years,  assault  with 
intent  to  commit  rape,  incest,  assault  with  intent  to  kill,  assault  with  a 
dangerous  weapon,  assault  resulting  in  serious  bodily  injury,  arson,  burglary, 
robbery,   and   larceny. 

Most  of  the  crimes  delineated  in  section  1153  are  federally  defiined.  However, 
the  crimes  of  rape,  assault  with  intent  to  commit  rape,  burglary,  assault  with 
a  dangerous  weapon,  assult  resulting  in  serious  bodily  harm  and  incest  are 
defined  by  the  state  in  which  the  crimes  are  committed.  The  jurisdiction 
reserved  to  the  federal  courts  by  this  section  is  exclusive.26 

Two  key  factors  thus  emerge  as  determinative  of  jurisdiction  in  Indian 
country;  person  and  subject  matter.  It  is  obvious  from  the  above  discussion 
that  whether  the  offender  and  the  victim  are  Indian  or  non-Indian  is  crucial 
to  the  determination  of  where  jurisdiction  rests.  Likewise  important  is  whether 
the  crime  is  a  major  crime  or  a  lesser  crime. 

From  the  above  discussion  of  the  possible  combinations  of  these  factors,  it 
appears  that  federal  criminal  jurisdiction  over  Indian  country  is  quite  broad. 
But.  by  virtue  of  the  Assimilated  Crimes  Act,  the  federal  jurisdiction  described 
above  has  an  even  broader  scope. 

5.  Assimilated  Crimes. — Pursuant  to  the  Assimilated  Crimes  Act.  the  federal 
courts  have  power  to  try  individuals  committing  acts  in  federal  enclaves  which 
are  not  crimes  under  federal  law  but  which  are  crimes  in  the  state  in  which 
the  enclave  is  located.  18  U.S.C.  13  reads  as  follows : 

"Whoever  within  or  upon  any  of  the  places  now  existing  or  hereafter  reserved 
or  acquired  as  provided  in  section  7  of  this  title,  is  guilty  of  any  act  or  omission 
which,  although  not  made  punishable  by  any  enactment  of  Congress,  would  b<> 
punishable  if  committed  or  omitted  within  the  jurisdiction  of  the  State,  Terri- 
tory, Possession,  or  District  in  which  such  place  is  situated,  by  the  laws  thereof 
In  force  at  the  time  of  such  act  or  omission,  shall  he  guilty  of  a  like  offense 
and  subject  to  a  like  punishment." 

Section  7  of  Title  18.  in  defining  the  special  maritime  and  territorial  juris- 
diction of  the  United  States,  includes  lands  under  the  exclusive  and  concurrent 
jurisdiction  of  the  United  States,  in  which  is  included  Tndian  country.  State 
law,  then,  defines  criminal  conduct  in  cases  in  which  there  is  no  such  federal 
definition,  and  is  applicable  to  federal  enclaves  within  the  state,  yet  there  must 
be  enforcement  in  the  federal  courts. 
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What  is  the  exact  effect,  then,  of  the  Assimilated  Crimes  Act  on  the  federal 
jurisdictional  arrangement  outlined  above?  At  first  blush  it  appears  that  this 
section  is  applicable  in  all  cases  except  those  involving  crimes  by  Indians 
against  other  Indians,  which  are  specifically  exempted  by  section  1152.27  Section 
13  of  Title  18  seems  to  mean  that  state  law  is  concurrent  with  tribal  Law 
relative  to  those  areas  of  proscribed  conduct  not  covered  by  federal  law.  Any 
state  criminal  legislation,  unless  pre-empted  by  federal  law,  would  appear 
applicable  to  Indian  country.  States  can  thus  indirectly  influence  criminal 
jurisdiction  over  Indians  and  non-Indians  in  Indian  country  through  criminal 
legislation,  but  federal  courts  have  exclusive  power  of  enforcement. 

The  Assimilated  Crimes  Act1"  also  fills  a  possible  gap  in  jurisdiction.  If  a 
non-Indian  commits  a  crime  against  an  Indian  in  Indian  country  he  is  subject 
to  exclusive  federal  jurisdiction.  (See  discussion  in  Part  Al  above.)  Yet  only 
major  crimes  are  defined  by  federal  law,  leaving  a  substantial  number  of  acts 
unregulated  which  are  considered  criminal  by  states.  Thus,  without  the  As- 
similated Crimes  Act,  minor  crimes  committed  by  non-Indians  against  Indians 
would  go  unpunished. 

It  is  thus  clear  that  the  Assimilated  Crimes  Act,  when  applied  to  Indian 
country,  works  to  enlarge  federal  jurisdiction.  Although  not  applicable  to 
crimes  committed  by  Indians  against  Indians,*"8  section  13  of  title  18  increases 
the  number  of  crimes  over  which  federal  courts  have  jurisdiction  when  such 
crimes  are  committed  by  Indians  against  non-Indians  or  vice-versa. 

Congress  has  clearly  concentrated  the  assumption  of  criminal  jurisdiction  over 
Indians  in  a  particular  locus.  The  above  discussion  has  centered  solely  on 
crimes  within  Indian  country.  Yet  there  are  instances  where  federal  criminal 
jurisdiction  exists  over  Indians  despite  location.  Indians  do  fall  under  gen- 
eral federal  jurisdiction  when  there  is  another  base  of  jurisdiction,  for  ex- 
ample when  the  use  of  the  mails  or  vehicles  of  interstate  commerce  are  in- 
volved.30 Similiarly,  Congress  has  power  to  exercise  liquor  control  over  Indians 
regardless  of  locus. 

6.  Liquor  control. — Under  its  power  over  commerce  with  Indians,  Congress 
may  forbid  the  sale  of  liquor  to  any  member  of  an  Indian  tribe  even  if  the 
sale  is  outside  of  Indian  country.31  But  in  practice*,  regulation  of  liquor  is 
limited  to  Indian  country.  Congress  has  proscribed  the  introduction  of  intoxi- 
cating liquor  into  Indian  country,  except  for  scientific,  sacramental,  mendicinal 
or  mechanical  purposes.32  Likewise.  Congress  has  prohibited  the  possession  of 
intoxicating  liquors  in  Indian  country  except  for  scientific,  sacramental,  medi- 
cinal or  mechanical  purposes.38  Congress  has,  however,  provided  that  these 
prohibitions  will  not  be  effective  if  an  act  or  transaction  involving  liquor  in 
Indian  country  is  consistent  with  both  state  regulation  and  tribal  ordinance.  Title 
18  section  1161  provides : 

"The  provisions  of  sections  1154,  1156,  3113.  3488,  and  3618,  of  this  title, 
shall  not  apply  within  any  area  that  is  not  Indian  country,  nor  to  any  act  or 
transaction  within  any  area  of  Indian  country  provided  such  act  or  transaction 
is  in  conformity  both  with  the  laws  of  the  State  in  which  such  act  or  trans- 
action occurs  and  with  an  ordinance  duly  adopted  by  the  tribe  having  jurisdic- 
tion over  such  area  of  Indian  country,  certified  by  the  Secretary  of  Interior, 
and  published  in  the  Federal  Register." 

Although  there  has  been  no  litigation  involving  this  statute,  it  appears  that 
if  an  Indian  engages  in  an  act  involving  liquor  which  is  consistent  with  both 
state  liquor  laws  and  tribal  liquor  ordinaces,-  the  federal  statutes  pertainling 
to  liquor  in  Indian  country  are  inoperative.  If  the  act,  however,  violates  either 
state  or  tribal  regulations,  the  federal  goevrnment  can  punish  such  a  violation. 
A  situation  similiar  to  the  Assimilated  Crimes  Act  is  created.  State  legislative 
jurisdiction  is  extended  because  Indians  involved  in  acts  or  transactions  with 
liquor  on  reservations  that  have  l>een  opened  to  liquor  by  proper  tribal  ordi- 
nances must  comply  with  state  law  as  well  as  tribal  law.  Yet  the  enforcement 
mechanism  remains  in  the  federal  government.  However,  there  is  a  difference 
from  the  Assimilated  Crimes  Act.  Under  liquor  control  laws  thre  is  a  federal 
penalty,  while  under  the  Assimilated  Crimes  Act  the  federal  courts  enforce  a 
state  prescribed  penalty. 

7.  Other  Federal  jnrisdietion. — It  should  be  empbasized  in  concluding  this 
section  that  Indians  are  subject  to  federal  jurisdiction  if  another  base  for 
such  jurisdiction  exists.  Tbe  entire  jurisdictional  arrangement  just  discussed 
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is  a  totally  separate  jurisdictional  scheme,  the  result  of  the  historical  rela- 
tionship  of  the  United  stales  to  the  Indian  tribes. 

V.  State  Criminal  Jurisdiction  Over  Indians 

As  discussed  earlier,  states  do  not  have  jurisdiction  over  Indians  in  Indian 
country,  unless  there  has  been  an  express  grant  of  such  jurisdiction  by  Con- 
gress.*4 In  the  absence  of  Congressional  legislation,  a  state  has  no  jurisdiction. 
Historically,  tribes  have  generally  resisted  state  jurisdiction,  fearing  dis- 
crimination/' The  federal  government,  except  when  pursuing  the  assimilation 
policies  of  the  post  World  War  II  period,  has  generally  respected  those  fears. 
However,  there  are  situations  in  which  a  state  does  have  criminal  jurisdic- 
tion over  Indians  and  in  which  jurisdiction  over  non-Indians  in  Indian  country 
exists.  Also,  Congress  has  expressly  conferred  jurisdiction  to  some  states.  It 
is  to  a  consideration  of  the  specifics  of  state  criminal  jurisdiction  over  Indians 
that   we  now  turn. 

1.  Indians  off  the  reservation. — A  state  has  jurisdiction  over  Indians  who 
commit  a  crime  off  the  reservation,  but  within  the  boundary  of  the  state.30  An 
Indian  committing  a  crime  off  the  reservation,  even  if  the  victim  is  another 
Indian,  is  thus  subject  to  state  law  the  same  as  any  non-Indian  committing  the 
same  act. 

2.  Non-Indians  committing1  crimes  against  non-Indians  in  Indian  country. — 
While  not  explicit  in  the  language  of  18  U.S.C.  1152,  it  has  been  held  that  a 
state  has  jurisdiction  over  crimes  committed  by  non-Indians  against  non-Indians 
in  Indian  country.  Although  the  statute  (see  section  B  above)  seems  to  author- 
ize" federal  jurisdiction  over  Indian  country  except  for  the  explicit  exceptions, 
the  Supreme  Court  read  an  additional  exception  into  the  language  of  the  statute 
which  now  appears  as  section  1152  of  title  18.  In  two  cases,  U.S.  v.  McBratney  " 
and  Draper  v.  r..s'.'8,  the  Court  held  that  the  state  has  jurisdiction  over  a  crime 
committed  by  a  non-Indian  against  a  non-Indian  in  Indian  country,  and  that  such 
an  exception  applies  even  when  there  is  an  express  disclaimer  of  Indian  juris- 
diction in  the  state  constitution  arud  state  enabling  act.  The  state  jurisdiction 
over  these  crimes  is  exclusive  of  federal  jurisdiction  under  the  rule  of  McBrat- 
ney and  Draper.  And  tribal  courts  do  not  exercise  jurisdiction  over  non- 
Indians   (this  fact  will  be  discussed  in  section  D  below). 

Stales  also  have  jurisdiction  over  crimes  without  a  victim  committed  in 
Indian  country  by  a  non-Indian.  The  state  jurisdiction  here,  however,  is  prob- 
ably concurrent  with  federal  jurisdiction,   (see  section  B,  part  3  above). 

3.  State  jurisdiction  conferred  by  Congress.— Congress  has  been  slow  to  con- 
fer criminal  jurisdiction  over  Indians  in  Indian  country  to  the  states.  Worches- 
ter  v.  Georgia**,  holding  that  there  must  be  an  express  conferral  of  jurisdic- 
tion by  Congress  if  the  states  were  to  have  such  jurisdiction,  was  decided  in 
1832.  N  was  not  until  1929  that  an  express  grant  of  jurisdiction  was  made  by 
Congress  to  the  states.  Today,  section  231  of  Title  25  gives  the  states  the  power 
to  enforce  sanitation  and  quarantine  regulations  as  well  as  cumpulsory  school 
attendance  laws  on  Indians  in  Indian  country. 

In  1910,  Congress  conferred  criminal  jurisdiction  over  Indians  to  the  State 
of  Kansas.1"  Kansas  was  granted  jurisdiction  over  crimes  committed  in  Indian 
country  in  Kansas  whether  committed  by  or  against  Indians.  However.  Con- 
gress did  retain  federal  jurisdiction  over  these  crimes,  so  federal  jurisdiction  is 
concurrent  with  state  jurisdiction  in  Indian  country  in  Kansas. 

The  grant  of  state  jurisdiction  was  thus  very  limited  until  1953.  when  what 
is  presently  18  U.S.C.  1162  was  enacted.  This  section,  originally  a  part  of 
Public  Law  280,*1  as  it  now  reads  expressly  grants  criminal  jurisdiction  over 
I)  dian  country  to  six  states.42  The  grant  of  jurisdiction  to  the  state  renders 
federal  jurisdiction  over  Indian  country  in  the  state  null  and  void.  State  juris- 
diction is  exclusive  of  federal  jurisdiction  in  these  states  and  is  applicable 
whether  the  offender  or  victim  is  an  Indian  or  non-Indian.  Likewise,  the  state 
jurisdiction  is  applicable  in  cases  involving  the  crimes  specified  in  section  1153. 
There  is  concurrent  tribal  jurisdiction  in  cases  where  tribal  law  is  applicable, 
hut  under  25  CFR  11.2  (b),  the  tribe  will  defer  when  the  state  assumes  juris- 
diction. 

Although  not  codified,  Public  Law  280,  made  two  additional  provisions  with 
respect  to  state  jurisdiction  both  civil  and  criminal  over  Indian  country.  First, 
the  Act  gave  consent  to  states    which  had  legal  impediments  to  the  assumption 
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of  jurisdiction  over  Indian  country  in  their  Enabling  Act  or  constitution  or 
statutes  to  assume  such  jurisdictions  if  such  impediments  were  removed  by 
amending  the  constitution  or  existing  statutes.43  Secondly,  the  Act  gave  con- 
sent to  states  without  legal  impediments  to  jurisdiction  over  Indians,  and 
which  are  thus  capable  of  assuming  jurisdiction  over  Indian  country  in  ab- 
sence of  federal  prohibition,  to  assume  such  jurisdiction  by  state  legislative 
action." 

This  broad  authorization  making  possible  an  expansion  of  state  jurisdiction 
over  [ndians  was  sharply  limited  by  Title  IV  of  the  Civil  Rights  Acl  of 
19GS.  First,  Title  IV  repealed  that  part  of  Public  Law  280  which  granted  con- 
sent to  the  assumption  of  jurisdiction  by  those  states  capable  of  assuming 
jurisdiction.1"  In  conjunction  with  this  repeal,  there  was  enacted  a  provision 
authorizing  the  United  States  to  accept  a  retrocession  of  jurisdiction  by  any 
state  which  had  assumed  jurisdiction  under  the  now  repealed  section  of  Public 
Law  280."'  Secondly,  Title  IV  amended  Public  Law  280  to  require  that  before 
a  state  may  assume  jurisdiction  over  Indians,  consent  must  be  obtained  from 
the  Indians  occupying  the  particular  Indian  country  which  would  be  affected  by 
such  state  assumption  of  jurisdiction.17  Consent  must  be  obtained  by  a  majority 
vote  of  adult  Indians  within  the  affected  area  in  a  special  election.*8 

Finally,  it  should  be  remembered  that  while  there  is  no  power  or  enforcement 
by  the  states,  many  criminal  statutes  are  applicable  to  Indian  country  under  the 
Assimilated  Crimes  Act.49  The  same  is  true  for  state  liquor  control  laws.  These 
laws  must  be  enforced  by  the  federal  government,  yet  it  can  be  said  that  such 
legislative  power  results  in  partial  jurisdiction  of  the  state  over  Indian  country 
with  respect  to  the  particular  assimilated  offenses. 

D.  Tribal  Jurisdiction 

As  mentioned  before,  Indian  tribes  retain  internal  sovereignty  except  as 
limited  by  Congress.  Tribes  thus  have  exclusive  criminal  jurisdiction  over  In- 
dians in  Indian  country  except  to  the  extent  that  such  jurisdiction  has  been 
limited  by  Congress.  Indians  committing  crimes  off  the  reservation,  however, 
are  subject  to  the  jurisdiction  of  the  state.50  Also  tribal  jurisdiction  over  crimes 
committed  in  Indian  country  exists  only  if  an  Indian  is  the  defendant.  No 
tribal  jurisdiction  over  non-Indians  exists.01 

The  above  limitations  mean  the  tribes  have  jurisdiction  only  over  crimes 
committed  in  Indian  country  by  Indians  against  Indians,  or  against  non- 
Indians,  or  crimes  by  Indians  with  no  victim.  But  these  general  areas  of 
tribal  jurisdiction  have  been  limited  by  Congress.  The  Major  Crimes  Act53 
limits  tribal  jurisdiction  of  crimes  committed  by  Indians  against  Indians  or 
non-Indians  by  granting  exclusive  federal  jurisdiction  over  thirteen  specified 
crimes.  Tribal  jurisdiction  over  lesser  offenses M  committed  by  Indians  against 
non-Indians  is  also  limited  by  the  Assimilated  Crimes  Act54  which  grants  con- 
current federal  jurisdiction  over  these  crimes.  Jurisdiction  over  crimes  with- 
out victims  committed  by  Indians  is  likewise  limited  by  the  fact  that  Con- 
gress  has  assumed   concurrent  federal   jurisdiction. 

Stated  affirmatively  then,  tribal  jurisdiction  in  Indian  country  exist  over  the 
following  situations:  (1)  Minor  crimes  committed  by  Indians  against  Indians, 
(2)  Minor  crimes  committed  by  Indians  against  non-Indians  (tribal  jurisdic- 
tion here  is  concurrent  with  federal  jurisdiction)  and  (3)  Crimes  committed 
by  Indians  without  victims  (jurisdiction  here  is  also  concurrent  with  federal 
jurisdiction). 

This  limited  jurisdiction  is  exercised  by  tribal  courts,  of  which  there  are 
three  types ;  traditional  courts,  Courts  of  Indian  Offenses,  and  tribal  courts.55 
The  first  category,  that  of  traditional  courts,  possess  no  written  ordinances 
and  exist  only  on  a  few  Pueblo  reservations.  They  serve  a  semi-religous  pur- 
pose.'""1 The  Courts  of  Indian  Offenses  are  established  by  the  Department  of 
Interior  for  those  reservations  which  do  not  possess  any  judicial  institutions." 
A  Court  of  Indian  Offenses  is  to  have  jurisdiction  over  all  of  the  crimes  enu- 
merated in  the  Code  of  Indian  Tribal  Offenses  found  in  25  CFR  11.38— 11.S7NH, 
which  were  promulgated  by  the  Secretary  of  Interior,  and  all  of  which  are  mis- 
demeanors. However,  Courts  of  Indian  Offenses  have  fallen  into  disuse.  After 
the  passage  of  the  Indian  Reorganization  Act  in  1969,5S  only  twelve  remained 
functioning  in  the  country.3* 

Tribal  courts  have  replaced  the  Courts  of  Indian  Offenses.  The  Code  of  Fed- 
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''■ml  Regulations  provides  that  tribes  may  Bet  up  their  own  court  system  and 
promulgate  their  own  code  whieh  will  supersede  the  courts  established  by  the 
K.-irnlii! ions'"  Tribal  courts  are  established  and  administered  by  the  tribes 
themselves  and  are  not  regulated  by  the  Department  of  Interior.0  Tribal  courts 
enforce  tribal  codes  which  are  enacted  by  the  particular  tribes.88  In  most  cases, 
the  tribes  adopt  the  federal  regulations  as  guidelines  and  make  modifications 
to  meet  local  needs.81 

As  has  been  mentioned,  there  are  times  when  tribal  jurisdiction  is  concurrent 
with  federal  jurisdiction  and  where  the  possibility  of  concurrent  state  juris- 
diction exists.  The  Code  of  Federal  Regulations  provides  that  in  cases  of  con- 
current jurisdiction,  the  Courts  of  Indian  Offenses  should  yield  jurisdiction 
l..  the  federal  or  state  court  when  these  courts  decide  to  exercise  jurisdiction.64 
In  practice,  tribal  courts  also  yield  jurisdiction  to  the  federal  courts  when  the 
latter  decides  to  exercise  jurisdiction,  usually  when  serious  offenses  are  in- 
volved.*5 

Although  tribal  jurisdiction  thus  appears  quite  limited,  one  of  the  excep- 
tions to  federal  jurisdiction  delineated  in  18  I'.S.C.  1152  would  appear  to  give 
tribal  jurisdiction  more  meaning  in  cases  of  concurrent  federal  jurisdiction. 
The  exception  referred  to  states  that  there  shall  be  no  federal  prosecution  if 
the  Indian  has  been  punished  by  the  local  law  of  the  tribe.  U.S.  v.  LaPlont" 
held  that  jeopardy  does  attach  with  conviction  in  a  Court  of  Indian  Offenses 
and  bars  federal  prosecution.  However,  since  all  crimes  enumerated  by  tribal 
codes  are  misdemeanors  and  the  federal  crimes  which  are  applicable  to  Indians 
in  Indian  country  are  felonies,  it  is  often  the  case  that  a  certain  act  results 
in  differing  charges  at  the  tribal  and  federal  levels.  The  result  is  that  jeopardy 
is  held  not  to  attach  because  the  federal  charges  refer  to  a  different  crime 
than  the  tribal  conviction  and  require  proof  of  a  different  set  of  facts.87  The 
argument  is  also  made  that  the  tribe  and  the  federal  government  are  separate 
sovereigns  and  that  jeopardy  should  never  attach  upon  conviction  by  a  tribal 
court.'" 

This  exception,  however,  is  more  meaningful  when  applied  to  the  area  of 
Assimilated  Crimes.  With  respect  to  these  crimes,  state  and  tribal  law  will 
be  more  nearly  in  conformity,  thus  making  the  reasoning  in  LaPlant  controlling. 
Jeopardy  will  attach  more  often  in  assimilated  crimes,  and  in  these  cases, 
work  to  make  the  exercise  of  tribal  jurisdiction  exclusive  of  federal  jurisdic- 
tion. 

E.  Conclusion 

The  jurisdictional  scheme  applicable  to  Indians  is  thus  varied  and  complex. 
And  the  rationale  of  the  present  mixed  jurisdictional  arrangement  is  the  deriva- 
tive or  different  and  often  conflicting  policy  underpinnings.  Fluctuating  be- 
tween assimilation  and  the  guarantee  of  self-determination,  the  changing  fed- 
era!  policy  has  resulted  in  the  three-tiered  overlapping  jurisdictional  scheme 
applicable  to  Indians. 

It  is  evident  that  while  the  stated  current  federal  policy  may  differ  from 
the  previous  policy  of  assimilation,  the  influence  of  that  previous  policy  is 
readily  apparent  in  existing  law.  The  paternalistic  liquor  control  laws  remain. 
The  Major  Crimes  Act,  although  not  originally  enacted  as  part  of  any  arti- 
culated federal  policy  toward  Indians80,  has  nevertheless  grown  to  include  13 
crimes,  evidence  of  federal  concern  that  tribal  courts  are  not  equipped  to  deal 
with  major  offenders.  The  Assimilated  Crimes  Act,  made  applicable  to  Indian 
country  by  the  courts,  works  to  increase  immensly  the  scope  of  possihle  federal 
jurisdiction.  Seven  states  maintain  jurisdiction  over  tndianls  conferred  to  them, 
and  other  states  still  have  the  power  to  assume  jurisdiction  over  Indian  coun- 
try within  their  borders,  although  tribal  consent  is  now  necessary.  Thus.  In- 
dians are  treated  as  wards  of  the  federal  government,  allowed  to  maintain  a 
degree  of  internal  sovereignty,  and  subjected  to  the  degree  of  federal  super- 
vision as  is  thought  necessary,  either  to  protect  federal  interests  (such  as 
punishment  of  Indians  committing  major  offenses)  or  paternalistically,  to  pro- 
tect the  Indian  for  his  own  good  (such  as  the  liquor  control  laws). 

Consideration  of  a  federal  criminal  code  presents  an  opportunity  for  Congress 
to  act  on  the  stated  present  policy  of  providing  self-determination  and  autonomy 
to  the  trilves.  But  despite  that  articulated  policy  and  an  assumed  good  faith  of 
tho.se  espousing  that  policy,  the  effect  of  the  proposed  federal  criminal  codes 


See  footnotes  on  p.  7400. 


7397 

does  not  always  conform  to  policy.  What,  then,  are  those  changes  contemplated 
9by  the  proposed  federal  criminal  codes? 

II.  THE  PROPOSED  FEDERAL  CRIMINAL  CODES 

The  three  proposed  federal  criminal  codes ;  the  Commission  report,  S.  1, 
and  S.  1400,  make  the  same  changes  in  the  majority  of  the  relevant  statutes 
pertaining  to  Indian  jurisdiction.  All  of  the  Title  18  offenses  related  to  Indians 
are  transferred  to  Title  25  hy  all  of  the  proposed  codes  except  the  sections 
omitted  hy  S.  1400.™  Most  of  the  language  changes  in  many  of  the  affected 
sections  are  the  same  in  each  of  the  codes.  Several  sections  are  left  unchanged 
hy  each  code  such  as  Title  25  Section  321  pertaining  to  state  enforcement  of 
sanitation  and  cumpulsory  school  attendance  laws.  This  section  of  the  paper 
will  discuss  in  detail  the  major  changes  that  are  made  in  the  present  law  by 
one  or  all  of  the  proposed  codes.  For  a  detailed  picture  of  every  change  sug- 
gested hy  the  three  proposed  codes,  see  the  attached  appendix. 

A.  Liquor  Control 

Both  the  Commission  report  and  S.  1  retain  the  present  liquor  control  laws, 
transferring  the  Title  18  sections  to  Title  25  and  conforming  the  grading  of 
the  offenses  to  the  grading  system  of  the  respective  proposed  codes.  S.  1400, 
.however,  omits  all  the  liquor  control  statutes.  This  constitutes  a  major  change 
in  Indian  law.  Deleted  is  a  major  source  of  federal  jurisdiction  and  state 
legislative  jurisdiction.  The  lack  of  any  federal  regulation  of  liquor  in  Indian 
country  would  appear  to  leave  the  tribes  free  to  regulate  intoxicating  liquors 
themeselves. 

B.  Assertion  of  Federal  Jurisdiction  Over  Indian   Country 

S.  1  has  adopted  the  language  of  18  U.S^C.  1152  verbatim,71  thus  retaining 
the  present  assertion  of  exclusive  federal  jurisdiction  over  Indian  country 
with  the  exception  of  crimes  committed  by  Indians  against  Indians,  crimes 
for  which  an  Indian  has  been  punished  by  the  local  law  of  the  tribe  and, 
where  exclusive  jurisdiction  over  offenses  by  the  tribe  is  secured  by  treaty. 
The  Commission  report  and  S.  1400  both  delete  this  last  exception.72  Stein 
eh! i ins  in  his  comment  in  the  Working  Papers  of  the  Commission  that  the 
exception  of  exclusive  tribal  jurisdiction  secured  by  treaty  is  now  obsolete.73 
The  drafters  of  S.  1400  apparently  agreed. 

S.  1400  also  deletes  the  exception  pertaining  to  crimes  committed  by  Indians 
against  Indians  and  adds  an  exception  pertaining  to  exclusive  state  jurisdic- 
tion granted  under  what  is  currently  section  1162.74  The  latter  merely  codifies 
^existing  law.  But  the  deletion  of  the  exception  by  S.  1400  of  crimes  by  Indians 
against  Indians  appears  to  work  an  expansion  of  federal  jurisdiction  not 
achieved  by  either  the  Commission  report  or  S.  1.  By  eliminating  this  excep- 
tion, all  crimes  enumerated  in  S.  1400  are  applicable  to  Indians  committing 
crimes  against  other  Indians  within  Indian  country.  This  is  not  the  case 
with  the  other  proposed  codes.  The  Commission  report  likewise  makes  most 
crimes  applicable  to  Indian  country,  but  retains  the  Indian  offender/Indian 
victim  exception  for  non-felonies  (see  part  D  below).  S.  1  also  retains  the 
Indian  offender/Indian  victim  exception  but  negates  its  applicability  when 
the  crime  involved  is  one  of  eighteen  major  crimes  or  a  lesser  included  offense 
(see  discussion  in  part  D  below).  Both  S.  1  and  the  Commission  report,  then, 
continue  to  provide  for  exclusive  tribal  jurisdiction  for  a  number  of  minor 
-offenses  committed  by  Indians  against  Indians,  albeit  that  both  decrease  the 
number  of  such  crimes.  S.  1400  thus  reaches  more  Indian  offender/Indian 
victim  crimes  than  do  the  other  proposed  codes. 

C.  Major  Crimes 

Each  of  the  proposed  codes  makes  changes  in  the  present  18  U.S.C.  1153 
pertaining  to  federal  jurisdiction  over  major  crimes.  And  in  each  case,  the 
^changes  work  to  increase  federal  jurisdiction  over  Indian  country. 

The  Commission  report  brings  all  major  crimes  committed  in  Indian  country 
under  federal  jurisdiction.  Section  201  of  the  report  specifies  one  of  the 
jurisdiction  bases  as  being  the  special  maritime  and  territorial  jurisdiction. 
"The  section  concludes  by  stating  that  "when  no  base  is  specified  for  an 
offense,  federal  jurisdiction  exists  if  the  offense  is  committed  anywhere 
within    the    United    States,    or    within    the    special    maritime    and    territorial 
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jurisdiction  of  the  United  States.*'  Indian  country  is  within  the  special  mari- 
time and  territorial  jurisdiction.7"'  Most  crimes  in  the  Commission  report  pre- 
Bcribe  a   jurisdictional  base  which   includes   Indian  country. 

Bui  the  expansion  of  federal  jurisdiction  goes  even  further.  Section  202 
states  that  "if  federal  Jurisdiction  of  :i  charged  offense  exists,  federal  jurisdic- 
tion to  convict  of  an  excluded  offVnse  defined  in  a  federal  statute  likewise 
exists".  Federal  jurisdiction  would  thus  exist  in  Indian  country  not  only  over 
all  major  crimes  specifing  such  jurisdiction,  but  all  lesser  included  offenses 
which  are  federally  defined.  This  constitutes  an  expansion  over  the  present 
Specification  of  thirteen  major  crimes.  However,  the  exception  of  Indian 
offender/Indian  victim  crimes  remains.  This  means  that  Indian  trills  retain 
exclusive  jurisdiction  over  minor  crimes  committed  by  Indians  against  Indians. 

S.  1  takes  a  different  approach.  This  hill  in  essence  amends  section  1153 
to  include  more  offenses,  resulting  in  eighteen  major  crimes.7"1  But  here  also 
there  is  a  provision  granting  federal  jurisdiction  over  fedally  defined  lesser 
included  offenses.77  The  expansion  of  federal  jurisdiction  over  Indian  country  in 
S.  1  is  substantial,  leaving  exclusive  tribal  jurisdiction  only  in  the  case  of 
Indian  offender/Indian  victim  crimes  which  are  one  of  the  eighteen  major 
crimes  or  a   lesser  included  offense  thereof. 

S.  1400  is  very  similiar  to  the  Commission  report.  Indian  country  is  defined 
as  part  of  the  special  jurisdiction  of  the  United  States  in  §203.  And  most 
crimes  enumerated  in  S.  1400  then  specify  the  special  jurisdiction  as  a 
federal  jurisdictional  base.  But  one  must  examine  each  crime  separately  to 
determine  its  jurisdiction  base.  There  is  no  lesser  included  offense  provision 
in  S.  1400. 

D.  Assimilated  Crimes 

Assimilated  crimes  is  an  area  in  which  the  changes  contemplated  by  the 
three  proposed  codes  differ  substantially.  The  Commission  report  deals  with 
assimilated  crimes  in  §209.  Under  this  section,  Indian  country  is  still  covered 
by  the  assimilated  crime  provision.  Section  209  applies  to  conduct  within  an 
enclave  which  is  defined  as  the  special  and  territorial  jurisdiction,  in  which 
is  included  Indian  country.  The  major  change  proposed  by  the  Commission 
is  the  limiting  of  assimilated  crimes  to  a  Class  A  misdemeanor.  Thus,  an 
offense  by  state  law  which  is  assimilated  will  be  treated  as,  a  Class  A  misde- 
meanor. No  assimilated  offense  is  graded  more  severaly  than  a  Class  A 
misdemeanor. 

Assimilated  crimes  are  still  applicable  to  Indian  country  under  S.  1.  but 
the  approach  differs  from  that  of  the  Commission.  Present  law  (IS  U.S.C.  13) 
provides  that  the  state  punishment  is  applicable.  S.  1.  by  virtue  of  §  1-1A8. 
delineates  its  own  grading  scale.  And  S.  1  provides  for  the  full  scope  of 
grading.  Offenses  equivalent  to  the  entire  scope  of  felonies  can  be  assimilated 
under  S.  1. 

S.  1400  proposes  the  most  far  reaching  change.  Indian  country  is  excluded 
from  assimilated  offenses  pursuant  to  §1181.  Although  many  crimes  are 
enumerated  by  S.  1400  and  most  are  made  applicable  to  Indian  country,  the 
inapplicability  of  the  assimilated  crimes  section  contracts  present  federal 
jurisdiction  over  Indian  country. 

The  exclusion  of  Indian  country  here,  however,  creates  a  problem.  Who 
is  going  to  punish  non-Indians  committing  a  minor  crime  against,  an  Indian 
in  Indian  country  if  that  crime  is  not  federally  defined?  Tribes  do  not  have 
jurisdiction  in  such  a  case.  And  it  appears  that  even  if  states  can  constitution- 
ally exercise  such  jurisdiction,  they  do  not  do  so  in  practice.78  There  thus 
appears  to  be  a  void  in  jurisdiction  over  this  type  of  crime. 

/•;.  Double  Jeopardy 

All  of  the  proposed  codes  retain  the  exception  that  there  shall  be  no  federal 
jurisdiction  if  an  Indian  committing  an  offense  is  punished  by  the  local  law  of 
the  tribe.  The  importance  of  this  section  increases  greatly  in  light  of  the 
fact  that  it  is  now  possible  for  concurrent  tribal  jurisdiction  to  exist,  over 
the  broad  spectrum  of  offenses.  Although  the  federal  government  can  prosecute 
minor  offenses  in  Indian  country  under  the  proposed  codes  that  it  does  not 
presently  have  jurisdiction  over,  it  is  unlikely  that  such  jurisdiction  will  be 
exercised.  The  federal  interest  involved  in  such  crimes  is  seldom  enough  to 
convince   the   government   to    prosecute.    Likewise,    even    if    tribal    codes    were 
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altered  to  cover  major  offenses,  it  seems  likely  that  the  federal  government  will 
choose  to  exercise  jurisdiction.  Unless  25  CFR  11.2(h)  is  amended,  the  tribes 
must  cede  to  that  exercise  of  federal  jurisdiction.  Nevertheless,  there  cer- 
tainly seems  to  he  the  possibility  that  a  speedy  tribal  prosecution  of  some 
Offenses  of  debatable  federal  interest  will  assure  the  tribes  of  increased 
criminal  jurisdiction  over  Indian  defendants  as  a  result  of  the  totally  con- 
current jurisdictional  scheme  of  the  proposed  codes.7" 

There  are  some  similarities  among  the  three  proposed  codes  with  regard 
to  other  changes  that  are  made  in  the  present  law,  some  of  which  have  been 
alluded  to  already.  First,  in  each  proposed  code,  all  the  crimes  applicable  to 
Indian  country  are  federally  denned.  In  present  law,  some  of  the  thirteen  major 
crimes  are  defined  by  state  law.80  Secondly,  while  there  is  an  expansion  of 
federal  jurisdiction  in  each  code,  there  is  no  exclusive  federal  jurisdiction.  Cur- 
rently, federal  jurisdiction  over  the  thirteen  major  crimes  is  exclusive.  Under 
all  of  the  proposed  codes,  concurrent  tribal  jurisdiction  could  exist  if  tribal 
codes  were  expanded  to  cover  the  offenses.81  The  extent  to  which  tribes  exer- 
cise or  are  allowed  to  exercise  this  jurisdiction  will  determine  the  actual  scope 
of  the  expansion  of  federal  jurisdiction  accomplished  by  the  proposed  codes. 

III.    SOME    COMMENTS 

II  is  clear  from  the  discussion  that  each  proposed  code  works  an  expansion 
of  federal  jurisdiction,  although  the  degree  of  expansion  differs.  The  question 
that  then  arises  is  to  what  extent  do  the  proposed  codes  conform  to  the  stated 
policy  «tf  the  federal  government  that  the  self-determination  and  autonomy  of 
the  tribes  are  to  be  enhanced. 

Only  S.  1400  eliminates  the  federal  liquor  control  laws.  As  the  most  blatant 
vestige  of  past  policies  toward  Indians,  it  would  seem  that  repeal  of  the 
liquor  control  laws  woidd  be  one  of  the  first  steps  in  the  application  of  the 
present  federal  policy  toward  Indians.  Yet  both  S.  1  and  the  Commission 
report  retain  these  archaic  provisions.  The  rationale  of  these  laws  can  only 
be  paternalism,  for  no  conceivable  federal  interest  justifies  special  treatment 
of  Indians  with  regard  to  liquor  control. 

The  Commission  report  and  S.  1400  eliminate  the  Major  Crimes  provision, 
but  extend  federal  jurisdiction  over  Indian  country  for  most  crimes  enumerated 
in  the  respective  codes.  However,  the  Commission  report  retains  the  Indian 
offender/Indian  victim  exception  for  all  non-felonies  thus,  in  practical  terms, 
retaining  major  crime  jurisdiction  with  all  felonies  included.  S.  1400  elimi- 
nates that  exception,  expanding  federal  jurisdiction  over  all  enumerated  crimes, 
whether  minor  or  major,  involving  Indian  defendants.  S.  1.  simply  does  adds  to 
the  13  major  crimes,  creating  a  Major  Crimes  provision  which  includes  18 
crimes.  Finally,  the  Commission  report  and  S.  1  have  lesser  included  offense 
provisions  which  further  expand  jurisdiction  of  the     federal  courts. 

When  considering  the  Major  Crimes  provision,  it  appears  that  the  proposed 
codes  run  contra  to  the  present  stated  federal  policy  toward  Indians.  While  it 
can  be  argued  convincingly  that  there  is  a  federal  interest  in  punishing  all 
major  Indian  offenders  in  the  absence  of  state  jurisdiction,82  no  federal  intere-s'. 
seems  to  be  served  by  expanding  federal  jurisdiction  over  Indian  defendants 
charged  with  statutory  rape  (present  law  retained  by  the  proposed  codes), 
malicious  michief  (S.  1)  or  criminal  harrassment  (S.  1400).  The  initial 
enactment  of  the  Major  Crimes  Act  was  based  on  the  belief  that  tribal 
punishment  was  inadequate  for  certain  crimes.  The  expansion  of  federal 
jurisdiction  contemplated  by  the  proposed  codes  can  only  reflect  a  modern 
distrust  of  the  adequacy  of  tribal  court  systems.  And  the  standards  used  in 
making  such  a  determination  are,  of  course,  based  on  the  white  mans'  values. 

It  must  be  remembered,  of  course,  that  this  expansion  of  federal  jurisdiction 
is  in  conjunction  with  the  establishment  of  concurrent  tribal  jurisdiction.  The 
expansion  of  federal  jurisdiction  in  the  codes  does  not  have  to  be  an  expansion 
in  practice.  If  tribes  are  allowed  to  exercise  jurisdiction  to  a  meaningful  de- 
gree no  real  expansion  in  jurisdiction  will  have  occured.  Indeed,  if  full  credence 
is  given  to  present  federal  policy,  it  should  be  the  practice  that  tribal  courts,  as 
they  develop  the  capacity  to  handle  the  caseload,  should  assume  jurisdiction 
over  more  and  more  crimes  involving  Indian  defendants. 

There  are.  however,  severe  barriers  to  any  expansive  exercise  of  tribal  juris- 
diction. First,  tribal  codes  are  limited  and  woiild  have  to  be  expanded  to  in- 
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elude  major  offenses.  More  important  is  the  fact  that  tribe]  punishment  is 
limited  by  the  1968  Indian  Bill  of  Rights  to  a  maximum  6  months  imprison- 
ment ami  a  maximum  $500  fine.83  Although  not  conceptually  limited  to  mis- 
demeanors, it  is  doubtful  that  the  federal  government  would  permit  the  tribes 
to  exercise  jurisdiction  over  an  offense  which  is  a  felony  under  federal  law  if 
the  tribal  penalty  is  limited  as  it  is.  Finally,  as  we  have  seen  previously,  the 
Cade  of  Federal  Regulations  provides  that  the  tribe  must  defer  to  a  federal 
assertion  of  jurisdiction.  The  final  decision  on  jurisdiction,  then,  rests  with 
the  federal  government,  not  the  trills. 

At.  best,  then,  the  proposed  codes  maintain  the  status  quo  with  regard  to  the 
scope  of  federal  jurisdiction  over  Indians,  and  that  depends  on  the  federal 
government  permitting  tribes  to  exercise  jurisdiction  over  minor  offenses  in- 
volving Indian  defendants.  But  unless  laws  and  regulations  are  changed,  the 
totally  concurrent  jurisdiction  of  the  tribes  cannot,  in  practice,  exist.  The 
law  may  say  that  tribes  have  concurrent  jurisdiction  over  felonies,  but  with 
punishment  limited  to  6  months  imprisonment  and  a  $5000  fine,  that  jurisdic- 
tion seldom  will  be  exercised. 

The  delemna  here  is  best  illustrated  by  considering  the  Indian  Bill  of 
Rights.  With  some  exceptions,  this  hill  extended  the  Bill  of  Rights  to  Indians/' 
Yet  many  Indians  view  the  Indian  Bill  of  Rights  as  a  further  weakening  of  the 
concept  of  self-determination  and  a  further  imposition  of  white  standards  find 
values  upon  the  Indian  tribes.85  An  example  of  the  dilemma  is  the  due  process 
clause.  As  applied  to  Indians,  should  a  special  due  process  standard  be  evolved 
in  light  of  the  cultural  differences  of  the  Indians  or  should  the  due  process 
clause  be  applied  to  Indians  as  it  has  been  interpreted  over  the  years  by  the 
courts?  Or  is  it  even  possible  to  develop  a  due  process  standard  applicable  to 
Indian  tribes  in  general  in  light  of  the  cultural  differences  between  tril>es? 

The  conflict  is  clear.  Should  an  Indian  be  treated  as  any  other  citizen,  with 
all  the  corresponding  rights  and  duties?  Or  should  an  Indian  he  considered 
someone  different  and  given  as  much  independence  and  indeed,  isolation  from 
society  as  is  desired  and  possible?  In  analyzing  the  proposed  federal  criminal 
codes  the  trend  seems  to  be  for  the  former.  But  before  a  commitment  is  made 
it  would  seem  advisable  to  determine  and  consider  the  opinions  of  the  Indian 
tribes.  It  is  something  that  has  not  been  done  too  frequently  in  the  past.  And 
it  might  yield  some  answers. 

FOOTNOTES 

1.  An  Indian  for  purposes  of  criminal  jurisdiction  is  a  person  with  some  degree  of  Indian  blood  who  has  not  severed 
his  tribal  relationship.  See  Note,  22  Montana  Law  Review  165  (1961>.  As  supplemented  by  the  Bureau  of  Indian  Affair's 
estimate  of  Eskimos  and  Aleuts  in  Alaska,  the  1970  Census  shows  the  following  Indian  population  in  each  State: 

Alabama _ 2.443               Nebraska G.624 

Alaska 51,528               Nevada 7.933 

Arizona _ 95,812               New  Hampshire -, 3<U 

Arkansas... 2,014               New  Jersey 4.706 

California 91,018               New  Mexico... 72.788 

Colorado.. 8,836               New  York 28,355 

Connecticut.. 2,222               North  Carolina... 44.406 

Delaware 656               North  Dakota 14.369 

District  of  Columbia 956               Ohio 6,654 

Florida 6,677               Oklahoma 98.468 

Georgia.. 2,347              Oregon 13.  5*0 

Hawaii 1.126               Pennsylvania.. _ 5,533 

Idaho 6,687               Rhode  Island 1.390 

Illinois. 11.413               South  Carolina 2,241 

Indiana. 3,887               South  Dakota 32.365 

Iowa 2,992               Tennessee .'." 2.276 

Kansas. 8,672               Texas. 17.957 

Kentucky 1,531               Utah 11.273 

Louisiana 5.294               Vermont 229 

Maine 2.195               Virginia     4,853 

Maryland 4  239               Washington... 33,386* 

Massachusetts _ 4,475               WestVirginia 751 

Michigan 16,  854               Wisconsin. 18,  £24 

Minnesota. 23,128               Wyoming 4,980 

Mississippi... 4,113  

Missouri 5,405                  Total 827,982 

Montana... 27, 130 

Statistics  compiled  in  March  1970  by  the  Bureau  of  Indian  Affairs  and  appearing  in  the  hearings  on  H.R.  9417  before 

the  Senate  Committee  on  Appropriations,  92d  Cong.,  1st  sess.  p  t.  1  at  752-753  show  the  following  population  of  Indian* 

on  Federal  reservations.  (Alaska  and  Oklahoma  are  not  included). 
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1970  INDIAN   POPULATION  OF  FEDERAL  RESERVATIONS 


State 


Alaska - --- 

Arizona 

California . 

Colorado.- . 

Florida.. 

Idaho - 

Iowa.. - 

Kansas -- 

Louisiana. 

Michigan 

Minnesota -- 

Mississippi 

Montana - 

Nebraska - 

Nevada 

New  Mexico 

North  Carolina .. 

North  Dakota 

Oregon - 

South  Dakota - 

Utah.. : 

Washington - 

Wisconsin 

Wyoming 

Total  of  States  with  Federal  reservations 


Reservation  pop1 

lation 

as  a  percent  of  1970 

census 

r.dian 

Reservation 

population  for 

population 

entire  State 

2.778 

5 

104.  499 

134 

5.677 

6 

1,553 

18 

1.070 

16 

4,264 

64 

435 

15 

299 

3 

113 

1 

866 

b 

9,636 

42 

1,530 

■a 

21.443 

79 

2.407 

36 

4,766 

52 

76,  559 

105 

4,766 

11 

10,018 

yo 

2,315 

17 

28,  584 

88 

5,900 

52 

12,  098 

3t> 

4,953 

26 

3,703 

/4 

309,  648 
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These  statistics,  then,  show  population  and  geographic  distribution.  No  statistics,  however,  were  found  which  showed  how 
many  Indians  were  actually  tried  in  the  federal,  state  or  tribal  courts.  Statistics  were  available,  compiled  by  the  FBI, 
which  showed  the  total  number  of  arrests  of  Indians  by  rural  and  suburban  authorities  in  1971.  The  statistics  represent 
arrests  of  Indians  by  Federal,  State,  and  local  law  enforcement  authorities.  It  is  assumed  that  arrests  by  tribal  authorities 
are  not  included. 


Offense  charged 


"Crime  in  the  United  States,"  Uniform  Crime  Reports— 1971. 

'Violent  crime  is  offenses  of  murder,  forcible  rape,  robbery,  and  aggravated  assult. 

2  Property  crime  is  offenses  of  burglary,  larceny,  and  au.o  theft. 


Suburban 
Indian 


Total - 

Criminal  homicide: 

(a)  Murder  and  nonnegligent  manslaughter... 

(b)  Manslaughter  by  negligence 

Forcible  rape 

Robbefy 

Aggravated  assault 

Burglary— breaking  or  entering 

Larcency— theft 

Autotheft 

Violent  crime1... 

Property  crime 2 

Subtotal  for  above  offenses 

Other  assaults 

Arson 

Forgery  and  counterfeiting 

Fraud 

Embezzlement 

Stolen  property,  buying  receiving,  possessing 

Vandalism .__ 

Weapons;  carrying,  possessing,  etc 

Prostitution  and  commercialized  vice 

Sex  offenses  (except  forcible  rape  and  prostitution) 

Narcotic  drug  laws _ 

Gambling 

Offenses  against  family  and  children 

Driving  under  the  influence 

Liquor  laws 

Drunkenness 

Disorderly  conduct- 

Vagra  ncy 

All  other  offenses  (except  traffic). 

Suspicion 

Curfew  and  loitering  law  violations. 

Runaways 


10. 169 


195 
805 


1,002 


Rural 
Indian 


12,685 


8 

30 

2 

13 

10 

33 

40 

60 

137 

228 

253 

633 

436 

,472 

116 

295 

351 
1,400 


1,764 


197 

440 

7 

10 

41 

69 

25 

97 

8 

5 

20 

66 

122 

174 

38 

54 

6 

1 

26 

30 

154 

104 

95 

141 

634 

1,337 

467 

694 

5,395 

4,800 

447 

801 

58 

92 

936 

1,315 

20 

46 

111 

114 

352 

525 
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-  6    Pet.    515    ( 1832). 
Id.    al    559,    560. 

I  Begay    v.   Miller   70   Ariz.    380,    22    P.2d    (i24,    027    (ior.0). 

i'reaty-making  with  [ndians  ended  In  1871.  See  "Federal  Laws  and  Indian  Tribal  Law: 
The  Right  to  Civil  Counsel  and  the  1968  Indian  Bill  of  Rights",  3  Columbia  Survey  of 
Human   Rights  Law  49,  52    (1970-71). 

•24    Stat.    388    (1887). 

;  -'::  Stat.   362,   385    1 1885  i. 

-  109   r.s.   556    (1883). 
•  -i::    Mat.    253    (1924  I. 

is   Stat.   984    (  1934  I. 

II  r.s.  Department  of  Labor,  Officer  of  the  Soliclter,  Federal  Indian  Laic,  p.  262  (1958). 
12  See  is  i.s.r.  1162  ami  28  U.S.C.  1360.  These  sections  will  be  discussed  later  In  tbis 

paper. 

1  propose  a  new  goal  for  our  Indian  programs:  a  goal  that  ends  the  old  debate 
about  "termination"  of  Indian  programs  and  stresses  self-determination;  a  goal  that 
erases   old    attitudes    id'   paternalism    and    promotes    partnership    and    self-help.    .    .    . 

I  propose  in  short,  a  policy  of  maximum  choice  for  the  American  Indian:  a  policy 
expressed  in  programs  of  self-help,  self-development,  self-determination."  114  Cong.  Rec. 
5395  (1968)  President  Johnson's  address  to  Congress.  See  also  article  by  Wendell  Chino, 
president  Mescalero  Apache  Tribe,  printed  in  115  Cong.  Kee.  2176  which  refers  to  some 
of   the   steps   taken   by   the   Johnson   administration    to   fulfill   this   policy. 

""This  administration  is  dedicated  to  improving — not  destroying — that  special 
relationship    that    exists    between    Government,    the    Indians,    and    the    land. 

We  are  not  a  pro-termination  Administration.''  Remarks  of  Secretary  of  Interior 
Walter  .1.  Hickel  in  115  Cong.  Rec.  29641.  See  also  the  remarks  of  Louis  R.  Bruce, 
Commissioner  of  the  Bureau  of  Indian   Affairs,  Id. 

■MM..   90-284,    82    Stat.    77    (1968). 

'"U.S.    Const,    art.    I,    §8.    cl.    3. 

17  A    patent   Is   a   grant  of   land   In   fee   to   the   individual    from    the   goverment. 

's  A  dependent  community  is  a  group  of  Indians  who  look  to  the  federal  government 
for   their   subsistence  and   government. 

!:'  An  allotment  is  a  parcel  of  land  given  to  the  individual  Indian  title  to  which  is  held 
in   trust  by  the  United  States  or  subject  to  a  restraint  on  alienation. 

-'It  should  be  made  clear  that  when  crimes  are  described  as  personal,  crimes  involving 
property  aie  included.  For  example,  a  crime  committed  'by  an  Indian  against  another 
Indian'   includes   'by  an  Indian  against  the  person  or  property  of  another  Indian'. 

-i  See  Donnelly  v.  U.S.  22S  U.S.  24.".  (1913).  And  see  18  U.S.C.  1164,  another  source 
of   federal   jurisdiction   over    non-Indians    in    Indian    country. 

-  There  is  probably  no  constitutional  harrier  to  the  exercise  of  state  jurisdiction  over 
these  crimes.  Yet.  in  practice,  states  do  not  seem  to  exercise  this  jurisdiction.  See 
I>avis,  Laurence.  "Criminal  Jurisdiction  Over  Indian  Country  in  Arizona".  1  Arizona 
Law  Review  62,  72  (1959).  For  an  assertion  that  some  states  do  exercise  such 
jurisdiction,  see  Kane.  Albeit  K  "Jurisdiction  Over  Indians  and  Indian  Reservations", 
r>  Arizona    Law   Review   238,   242    (196.">). 

a  See  Davis,  supra.  1  Arizona  L.R.  62,  74.  Federal  jurisdiction  here  is  based  on  18 
U.S.C.  1152.  State  jurisdiction  would  he  based  on  McBratney  and  Draper  (cases  which 
will  be  discussed  in  Section  C)  which  held  that  states  have  jurisdiction  over  crimes 
commited   by   non-Indians   against   non-Indians   in    Indian    country. 

-'  See  Davis.  Laurence.  "Criminal  Jurisdiction  Over  Indian  Country  in  Arizona",  1 
Arizona    Law    Review    62    (1959). 

23 1    1153.   Offenses  committed   within   Indian   country 

Any  Indian  who  commits  against  the  person  or  property  of  another  Indian  or  other 
person  any  of  the  following  offenses,  namely,  murder,  manslaughter,  rape,  carnal 
knowledge  of  any  female,  not  his  wife,  who  has  not  attained  the  age  of  sixteen  years, 
assault  with  intent  to  commit  rape.  Incest,  assault  with  intent  to  kill,  assault  with  a 
dangerous  weapon,  assault  resulting  in  serious  bodily  injury,  arson,  burglary  .robbery, 
and  larceny  within  the-  Indian  country,  shall  be  subject  to  the  same  laws  and  penalties 
as  all  other  persons  committing  any  of  the  above  offenses,  within  the  exclusive  juris- 
diction   of    the    United    States. 

As  used  in  this  section,  the  offenses  of  rape  and  assault  with  intent  to  commit  rape 
shall  be  defined  in  accordance  with  the  laws  of  the  State  in  which  the  offense  was 
committed,  and  any  Indian  who  commits  the  offenses  of  rape  or  assault  with  intent  to 
commit  rape  upon  any  female  Indian  within  the  Indian  country  shall  be  imprisoned 
at   the   discretion    of   the   court. 

As  used   in   this   section,   the   offenses   of   burglary,    assault    with    a    dangerous    weapon, 
assault    resulting  in   serious   bodily   injury,   and    incest   shall    be   defined   and    punished    in 
accordance  with  the  laws  of  the  State  in   which   such   offense  was  committed. 
As   amended    Nov.    2.    1966.   Pub.L.    89-707,    S    1,    30    Stat.    1100;    Apr.    11,    196S,    Pub.L. 
90-284,    Title    V.    §    501,    82    Stat.    SO. 

» Embezzlement  and  theft  from  Indian  tribal  organizations  is  made  a  crime  pursuant 
to  IS  U.S.C.  116:?,  but  exclusive  jurisdiction  is  not  reserved  to  the  federal  government. 
Also,  it  Is  not  expressly  stated  that  this  section  applies  to  Indian  defendants  and 
therefore  may   not   overcome  the  exception   of  section    11.52. 

-■See  Acunia  v.  I\S.  4i>4  F  2d  140  (9th  Cir.  1968).  But  cf.  U.S.  v.  So*/>eur  181  F  2d 
823    1 7th   Cir.    19.-.0). 

»The  Assimilated  Crimes  Act  was  not  applied  to  Indian  country  until  1941)  in  the 
case  of  Williams  v.  U.S.  327  U.S.  711  (1946).  In  part,  this  may  have  been  due  to 
dicta  in  Elk  V.  Wilkin*  112  T'.S.  94  (1889)  which  is  often  advanced  as  a  general 
principle  of  Indian  law.  namely  that  federal  statutes  are  not  to  be  made  applicable  to 
Indians    unless    expressly    stated. 

^  Supra,    note   27. 

«"Sce  Walkfi  on   Top  v.   U.S.   372  F  2d   422    (9th  Cir.   19071. 

a  U.8  v.  Vice  241  U.S.  591  (1916),  Pronorast  v.  U.S.  232  U.S.  4S7  (1914),  Pcrrin  v. 
U.S.   232   U.S.   478    (1914i,   and   L7..S\    v.   Saiidoral   231   U.S.    28    (1913). 
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••' 218  U.S.C.  1154. 

*>  18  U.S.C.  1156. 

»*Tooiegah  v.  U.S.  186  F  2d  93  (10th  Cir.  1950),  State  ex  rel  /nine  v.  District  Court 
125   Mont.   398,   239   P   2d   272    (1951). 

a5  See  Oliver.  Robert  W\  "The  Legal  Status  of  American  Indian  Tribes",  38  Oregon 
Law  Review  193,  221  (1959)  quoting  Justice  Miller.  "Because  of  the  local  ill  feeling, 
the  people  of  the  States  where  they  (Indians)  are  found  are  often  their  deadliest 
enemies." 

■■■■  See  ('alien.  Felix.  Handbook  of  Fedral  Indian   Law    (1071).  p.  140,  n.  21.3. 

•■"104    U.S.    621    (1882). 

"  Hit   U.S.   24(1    (1896). 

■'  (i  Pet.  515    (1832). 

«>54   Stat.  240.  18  U.S.C.  3243. 

"  67   Stat.   588    (1953). 

'-Alaska,  California.  Minnesota,  Nebraska,  Oregon,  Wisconsin.  See  18  U.S.C.  11(52. 
There  are  exceptions  in  some  of  the  states. 

1:;  07   siat.   r.ss,  590    don:;). 

«  Id. 

«82  Slat.  78,  70  (IOCS)  Sec.  403  (h).  The  repeal  of  section  7  of  Public  Law  280 
dncs  not  affect   any  jurisdiction  assumed  by   any   stale  while  the  section   was   in   effect. 

■"'Id.    Sec.    403    in!,    25    U.S.C.    1323. 

47  These  sections   have  now   been  codified   and   appear  as  25   U.S.C.   1321   and   1322. 

»82    Stat.    78,    80    (1968)    Sec.    406,    25   U.S.C.    1326. 

''Since  Congress  conferred  exclusive  jurisdiction  to  six  states  (see  supra,  note  42), 
tin-  Assimilated  Crimes  Act  does  not  apply  in  those  cases.  The  Act  is  applicable,  how- 
ever, in  the  case  of  Kansas,  where  the  conferred  jurisdiction  is  concurrent  with  federal 
jurisdiction. 

<»>  State  v.  Youpee  103  Mont.  86,  61  P  2d  S32  (1030)  and  State  v.  Little  Whirlwind 
22   Mont.   425,   56  Pac.    820    (1899). 

■"'■•Attempts  of  tribes  to  exercise  jurisdiction  over  non-Indians,  although  permitted  in 
certain  early  treaties,  have  been  generally  condemned  by  the  federal  courts  since  the 
end  of  the  treaty-making  period.   .   .   ."   Cohen,  supra.,   p.   14S. 

■'■-'  Supra,    note    25. 

"See   Code  of  Tribal    Offenses,   25    CFR    11.38— 11.87NH. 
4  See  section   B,   part  5. 

■■  A  caveat  must  be  advanced  here.  There  is  much  diversity  among  tribal  courts  and 
many   do   not   coincide  wilh   models   described. 

"•"See  Kerr,  .lames  R.  "Constitutional  Rights,  Tribal  Justice  and  the  American  Indian", 
18  Journal  of  Public  Law  .'ill  (1909)  p. 321  and  "Habeas  Corpus  as  an  Enforcement 
Procedure  Under  the  Civil  Rights  Act  of  196S",  40  Washington  Law  Review  .".41  (1970- 
71)    p. 54r.. 

s-  25   <FR   11.2. 

••■"4S    Stat.   0S4    (10:;4)    as    amended. 

■"■'  See    Kerr,    J.    of    Public    Law,    p.    321,    supra. 

8025    ('FR    ll.l    (e). 

fil  Kerr,    supra,    p.    322. 

"-For  more  details  about  the  function  of  tribal  courts,  see  Kerr,  J.  of  Public  Law, 
supra.,  40  Washington  Law  Review,  supra.  Alan  R.  "State  and  Tribal  Courts  in  Mon- 
tana: The  Jurisdictional  Relationship",  33  Montana  Law  Review  277  (1972).  The 
Indian  Bill  of  Rights  was  enacted  with  the  Civil  Rights  Act  of  196S.  For  the  first  time, 
the  Bill  of  Rights  was  made  applicable  to  Indians  in  Indian  country,  thus  constituting  a 
major  change  in  Indian  law.  For  a  discussion  of  the  effect  of  the  Indian  Bill  of  Rights 
see  Lazarus,  Arthur  Jr.  "Title  II  if  the  196S  Civil  Rights  Act:  An  Indian  Bill  of 
Rights ".  4.".  North  Dakota  Law  Review  337  (1908-69),  and  "The  Indian  Bill  of  Rights 
and  The  Constitutional  Status  of  Tribal  Governments",  83  Harvard  Law  Review  74 
(1963).  Also  Warren.  John  S.  "An  Analysis  of  the  Indian  Bill  of  Rights"  33  Mont. 
L.R.    2:-,.-.. 

•'■■  Parker.   33  Montana  L.R.   supra.,  p.   285. 

«  2.".    CFR    11.2    tb). 

"'  Parker.    33    Montana    L.R.    supra.,    p.    2S6. 

88 156   F.    Snpp    660    (D.    Mont.    1957). 

87  U.S.  v.  DeMarrias  441  F.  2d  1304    (8th  Cir.  1971). 

88  See  Clayton,  William  F.  "Indian  Jurisdiction  and  Related  Double  Jeopardy  Ques- 
tions •',    17    South   Dakota    Law   Review    341    (1972). 

'"'  See  supra.,  note  S.  The  fear  was  that  Indian  perpatrators  of  major  crimes  would  go 
unpunished  by  tribal  authorities  or  be  treated  too  lightly.  The  white  man's  concern  for 
a  just  and  severe  punishment  was  paramount.  One  commentator  has  even  referred  to 
the  punishment  metted  out  by  tribal  courts  as  'too  humane'.  "Extent  of  Washington 
Criminal  Jurisdiction  Over   Indians".    33  Washington  Law  Review   2S9    (1958). 

■"  S.   1400  also  transfer  18  U.S.C.  437  to  Title  5. 

71  S  1.  Conforming  Amendments,  Section  340  (d)  of  the  Indian  Affairs  Crimes  Act  of 
1973. 

« Working  papers  of  the  Commission,  Vol.   3,  p.   1521  and   §203  of  S.   1400. 

7:1    Working  papers,  supra.,   p.    1526. 

7>  §203. 

-■Working  papers,   supra,   p.    1521    and    Comment    to    §211    of   the  Commission   report. 

7n  S.     1     Conforming    Amendments,     supra..     Sec.     340(e)(1). 

77  Id.,    Sec.    340(e)(2). 

78  See  I,  section  B,  part  1    of  this  paper. 

75  Section  202(7)   of  the  Indian  Bill  of  Rights  supra.,  note  45.  limits  the  punishment 
that  tribal  courts  can  invoke  to  6  months   imprisonment  and   $500  fine. 
M  Supra.,   note   25. 
4L    See   §206  of  the  Commission  report.   §11-A0  of  S.   1,  and    §205  of   S.   1400. 
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liana  have  usuallj  feared  state  jurisdiction  because  of  local  prejudice.  Thus,  in 
the  absence  >>f  slate  jurisdiction,  it  could  be  argued  that  to  provide  uniformity  In  the 
law  and  to  provide  for  the  safety  of  the  populace,  the  federal  government  should  have 
jurisdiction  over  Indians  committing  major  crimes. 

83  See,   Warren,  John  S.,  An  Analysis  of  "the  Indian  Bill  of  Kights".  33  Montana  Law 
Review   255,   260    (1972). 
-  ee  supra.,  note  62. 
'-'•See   "Federal    I. aw   and   Indian   Tribal    Law:    The   Right   to    Civil    Counsel    and    1968 
Indian  Bill  of  Rights",  3  Columbia  Survey  of  Human  Rights  Law  49,   50,    (1970-71). 

Preface  to  Appendix 

The  following  is  a  chart  which  shows  the  present  sections  of  Title  18  and 
Title  25  which  are  affected  by  the  proposed  federal  criminal  codes.  The  changes 
contemplated  by  each  proposed  code  are  shown. 

As  an  aid  to  reading  the  chart,  the  following  definitions  are  offered: 

Title  25. — This  section  is  transferred  to  Title  25. 

Penalty. — This  term  is  used  with  reference  to  the  Commission  Report.  It 
refers  to  the  fact  that  the  penalty  provision  of  the  section  should  be  amended 
to  be  in  conformity  with  the  grading  and  sentencing  scheme  of  the  Report.  See 
Working  Papers,  volume  3,  p.  1575. 

Culpability. — This  means  that  the  particular  section  should  be  amended 
to  be  in  conformity  with  the  definitions  of  culpability  in  the  Commission  Re- 
port. Although  not  listed  under  S.  1  and  S.  1400  most  of  these  same  word 
changed  occurred. 

Renumber. — References  within  the  section  to  other  sections  are  changed 
to  conform  with  the  new  section  numl>ers. 

Although  the  chart  with  respect  to  the  Commission  Report  only  states  in 
general  terms  that  penalty  provisions  should  be  amended,  the  actual  grading 
and  penalty  provisions  are  shown  for  S.  1  and  S.  1400.  This  is  possible 
because  the  conforming  amendment  state  the  grading  of  the  offense  and 
sometimes  the  penalty.  If  only  the  grading  of  the  offense  is  mentioned, 
penalty  provisions  can  be  found  by  consulting  §1-4B1  and  §1— 4C1  of  S.  1  and 
§2201  and  §2301  of  S.  1400.  And  since  there  are  no  conforming  amendments  to 
the  Commission  Report.  Stein's  comment  in  the  Working  Papers,  volume  3, 
page  1521,  and  Guidelines  on  page  1656  are  relied  upon. 


Present  law 


Commission  report 


S.  1 


S.  1400 


18  'J.S.C.  13—  Laws  of  state 
adopted  for  areas  within  Fed- 
era!  jurisdiction  (Assimilated 
Crimes). 

18  U.S.C.  437— Indian  con- 
tracts for  goods  and  supplies. 

18  U.S.C.  438— Indian  con- 
tracts for  services  generally. 


18  U.S.C.  439— Indian  enroll- 
ment contracts. 

18  U.S.C,  1151— Indian  country 
defuied. 


§209— limits  grading  of 
these  offenses  to  Class  A 
misdemeanors. 


Title    25. 

bilitv. 
Title    25. 

bility. 


Title    25. 

bility. 
Title  25... 


Penalty,   culpa- 
Penalty,   culpa- 

Penalty,   culpa- 


§  1-1 A8— provides  for  full 
scope  of  grading. 


Title     25.     Misdemeanor, 

maximum  fine  is  $5000. 

Added  as  penalty  clause  to 

25  U.S.C.  81  and  25  U.S.C. 

82.     Misdemeanor     and 

$1000  and  forfeiture. 

Title  25.  Misdemeanor  and 

maximum  fine  of  $500. 

Title25.. 


§  18S1—  excludes 
country. 


Indian 


18USC  1152— laws  governing.  Title  25.  Drops  exception  re: do. 

exclusive  jurisdiction  of 
tribe  because  of  treaty. 


18  U.S.C.  1153— offenses  com- 
mitted within  Indian  country 
(Major  Crimes  Act) 

18  U.S.C.  1153— Intoxicants 
dispensed  in  Indian  country. 


Title  25.  All  major  crimes 
within  federal  jurisdic- 
tion. And  all  federally  de- 
fined. Lesser  included  of- 
fenses. 

Tills  lb.  Penalty,  culpa- 
bility. Deletes  "attempts 
to"  language.  "Except" 
clause  made  a  defense. 


Title  25.  Addition  of  crimes. 
Now  18  major  crima"  snd 
lesser  included  offenses. 


Title  25.  Class  E  felony,  fine 
of  $2,000.  Deletes  "at- 
te.npts  to"  language. 


Title  5.  Class  B  misdemeanor 
removal  from  office. 

Added  as  penalty  clause  to 
25  U.SC.  81  and  25  US.C. 
82.  Class  B  misdemeanor 
and  forfeiture. 

Title  25.  Class  B  misde- 
meanor and  forfeiture. 

Tit|e25  Addition  of  "allland 
outside  the  limits  of  any 
Indisn  reservation,  the 
title  of  which  is  held  in 
trust  for  any  Indian  tribe, 
band,  community,  group 
orpueble." 

Title  25.  Drops  exceptions 
re:  exclusive  jurisdiction 
of  tribe  because  of  treaty 
and  Indian/Indian  crimes. 
Adds  st  tte  jur  sdiction  ex- 
ception. 

Must  look  at  each  crime. 
Most  felonies  apply  to  In- 
dian country. 


Omits. 
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Present  law 


Commission  report 


S.  1 


S. 1400 


18      U.S.C.      1155— Intoxicants    Title  25.   Penalty,  culpa- 


dispensed  on  school  site. 

18     U.S.C.     1156— Intoxicants 
possessed  unlawfully. 


18  U.S.C.  1158— Counterfeiting 
Indian  Aits  and  Crafts  Board 
trademarks. 

181)  S.C.  1159—  Misrepresenta- 
tion in  sale  of  products. 

18  U.S.C.  1160— Property  dam- 
aged in  committing  offense. 

18  U.S.C.  1161 -Application  of 
Indian  linuor  laws. 

18  'J. S.C.  1162- State  jurisdic- 
tion over  offenses  committed 
by  or  against  Indians  in  the 
Indian  country. 

18  U.S.C.  1 163 — Embezzlement 
and  theft  from  Indian  tribal 
organizations. 

18  U.S.C.  1164— Destroying 
boundary  and  warning  signs. 

18  U.S.C.  1165— Hunting,  trap- 
ping or  fishing  on  Indian  land. 


18  U.S.C.  3055— Officers'  power 
to  suppress  Indian  liquor 
traffic. 

18  U.S.C.  3113— Liquor  viola- 
tions in  Indian  country. 

18  U.S.C.  3243— Jurisdiction  of 
State  of  Kansas  over  offenses 
committed  by  or  against  In- 
dians on  Indian  Reservations. 

18  U.S.C.  3488— Intoxicating 
liquor  in  Indian  country  as 
evidence  of  unlawful  intro- 
duction. 

18  U.S.C.  3618— Conveyances 
carrying  liquor. 

18  U.S.C.  3619— Disposition  of 
conveyances  seized  for  viola- 
tion of  Indian  liquor  laws. 

25  U.S.C.  70b(c)— Members  of 
Com-nission  (Restrictions  on 
engagement  in  other  voca- 
tions or  representation  of 
tribes:  penalty). 

25  U.S.C.  201— Penal  lies;  how 
recovered. 


hiliiy.  "Except"  clause 
made  a  defense. 
Title    25.    Penalty,    culpa- 
bility.   "Except"   clause 
made  a  defense. 

Tide    25.    Penalty,    culpa- 
bility.   Deletes    "counter- 
feiting   and    cclorably." 
Deletes  perjury  section. 
Title   25.    Penalty,   culpa- 
bility. 
Title  25 

Title  25.  Renumber 


Title   25.    Class    E   felony, 

$500      fine.      "Except" 

clause  made  a  defense. 

Title  25.  Class  E  felony, 
$500  fine  for  first  offense, 
$2,000  fine  for  second 
offense. 

Title  25.  Misdemeanor. 
Deletes  "counterfeiting." 
Deletes  perjury  section. 


Omits. 
Do. 


Title  25.  Class  B  misde- 
meanor. Deletes  perjury 
secton. 


Title  25.  Combines  jurisdic- 
tion of  Kansas,  currently 
found  in  18  U.S.C.  3242. 


Covered  by  §1732  Theft....  Covered  by  §  2--8D3  Theft. 


Title  25.  Misdemeanor,  fine 

Title    25.    Class 

B    misde 

of  i.500. 

meanor. 

Title  25.  Replaces  "white" 

Omits. 

with  "non-Indian." 

Title  25.  Renumber. 

Do. 

Title  25 

Title  25. 

Title  25.  Penalty,  culpa- 
bility. Deletes  "by  a 
government  agency." 

Title  25.  Penalty,  culpabil- 
ity. Deletes  phrase  refer- 
ring to  lands  of  U.S.  re- 
served for  Indian  use. 

Title  25 


Title  25.  Misdemeanor,  fine 

of   $250.    Deletes   "by   a 

government  agency." 

Title  25.  Misdmeanor,  fine 

of  $200.  Deletes  phrase 

referring  to  lands  of  U.S. 

reserved  for  Indian  use. 

Title  25.... 


Covered  by  §  1731  Theft  and 
§  1732  receiving  stolen 
property. 

Title  25.  Class  B  misdemean- 
or. 

Title  25.  Class  B  misde- 
meanor, 90  days. 


Omits. 


Title  25.  Renumber. 


Title    25.    Combined    with 
present  §  1162. 


Title  25.  Renumber. 
Title  25 


Do. 
Do. 

Do. 

Do. 
Do. 

Penalty Class  E  felony,  $10,000  fine.  Penalty— see  §  2002. 


Title  25 

....do... 

do 

do. 

do 

do... 

25  U.S.C.  202— Inducing  con- 
veyances by  Indians  of  trust 
interests  in  land. 

25  U.S.C.  231— Enforcement  of 
State  laws  affecting  health 
and  education;  entry  of  State 
emoloyees  on  Indian  lands. 

25  U.S.C.  399— Leases  of  unal- 
lotted mineral  lands  with- 
drawn f  oti  entry  under 
mining  laws. 

25  U.S.C.  1323 -Retrocession  of 
jurisdiction  by  State. 


Deletes  "arrested,"  "pros- 
ecution" and  sub- 
stitutes "action"— 
(eliminates  criminal  law 
terminology  in  civil  law 
context). 

Made  a  regulatory  offense.. 


No  amendment- 


Same  as  Commission   Re- 
port. 


Made  a  regulatory  offense. 

$500  fine  for  first  offense; 

$1000    fine    for    second 

offense. 
No  amendment 


No  amendment. 


Do. 


Deletes  paragraph  15  pro- 
vision re:  perjury. 


Renumber. 


Deletes  paragraph  15  pro- 
vision re:  perjury. 


Do. 


Do. 


Renumber.. Renumber. 
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Statement  of  the  Chairman  of  the  American  Bar  Association  Section  of 
International   Law's   Committee  on   International   Criminal   Jurisdiction 

We  are  most  appreciative  of  and  honored  by  this  opportunity  to  express 
our  views  before  the  Subcommittee  concerning  the  extraterritorial  provisions 
of  the  proposed  revision  of  the  federal  criminal  code. 

The  committee  takes  a  position  in  favor  of  the  bill  prepared  by  the  staff  of 
the  Senate  Subcommittee  on  Criminal  Law  and  Procedures  (S-l),  but  with 
Ibe  exceptions  that  we  are  about  to  discuss.  This  position  is  that  of  the  Com- 
mittee only.  Support  of  the  position  by  the  International  Law  Section  of  the 
American  Bar  Association  or  of  the  Association  itself  would  require  further 
action  by  those  bodies. 

The  first  subdivision  of  the  extraterritorial  jurisdiction  action  of  the  bill 
(l-lA7(a))  provides  for  United  States  jurisdiction  where  the  victim  of  the 
offense  is  a  federal  public  servant  regardless  of  place  or  perpetrator.  This  can 
be  justified  under  a  protective  principle  since  the  United  States  has  a  strong 
interest  in  providing  for  its  personnel  overseas.  Moreover,  a  foreign  power 
may  be  reluctant  to  prosecute  in  certain  cases. 

The  Committee,  however,  feels  that  the  provision  is  too  broad  since  "public 
servant"  is  defined  as  including  any  adviser,  consultant  licensee,  contractor*  or 
other  person  otherewise  performing  a  governmental  function  (101A4(57)).  The 
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Department  of  Justice  alternative  (S  1400)  (204a)  is  preferred  because  it 
limits  protection  to  specified  United  States  officials  and  federal  public  servants 
performing  diplomatic  duties.  The  phrase  "crime  of  violence"  should  be  elim- 
inated because  non-violent  larcenies,  for  example,  should  also  be  covered. 

The  following  subdivision  (l-lA7(b)),  relating  to  property  which  the 
United  States  owns  or  in  which  it  has  an  interest,  can  also  be  justified  under 
the  protective  principle,  but  has  language  that  is  too  broad :  property  "being 
manufactured"  or  "constructed"  for"  the  United  States.  If  someone  were  to 
steal  products  in  Brazil  which  were  being  manufactured  to  fill  an  order  for 
the  United  States,  it  would  seem  an  extreme  assertion  of  state  power  for  the 
United  States  to  assume  jurisidiction  over  the  thief.  The  words  in  l-lA7(b), 
"or  is  being  manufactured,  constructed  or  stored  for  the  United  States"  should 
be  eliminated  or  the  provision  should  be  redrafted. 

The  third  subdivision  (l-lA7(c))  empowers  the  United  States  to  prosecute 
any  federal  offense  committed  anywhere  by  one  of  its  citizens  unless  the  con- 
duct is  not  prohibited  by  the  law  of  the  territorial  jurisdiction  where  it  is 
committed.  The  word  "national"  should  be  substituted  for  "citizen"  since  it 
would  also  cover"  those  persons  in  the  few  island  territories  of  the  United 
States  where  citizenship  is  not  conferred.  "National"  is  used  in  the  House 
version  of  the  bill.  Nationals,  though,  could  not  be  charged  with  treason  since 
they  do  not  owe  allegiance  to  the  United  States.  The  House  provision  also  in- 
cludes the  term  "resident"  (208(c) ),  but  this  is  too  broad. 

Treason  and  a  number  of  other  offenses  directed  against  the  United  States 
are  listed  in  the  fourth  subdivision  (l-lA7(d))  as  being  punishable  by  the 
United  States  regardless  of  place  or  perpetrator.  This  is,  again,  a  recognition 
of  the  protective  principle  considering  the  harm  that  these  acts  would  produce 
to  the  United  States,  and  is  approved  with  the  following  exception  : 

The  Committee  has  reservations  about  the  provision  covering  "trafficking  in 
drugs  destined  for  eventual  distribution  or  sale  in  the  United  States"  and 
feels  that  it  shoud  be  modified  to  read  "exportation  of  drags  into  the  United 
States."  Perhaps,  more  study  is  needed  here.  The  provisions,  as  written,  could 
extend  the  arm  of  the  United  States  into  viritually  every  territorial  corner  of 
the  globe  where  for  instance,  poppy  fields  were  blooming  for  harvesting  and 
eventual  distribution  in  various  stages  into  the  United  States.  It  is  unlikely 
that  the  United  States  would  permit  such  interference  by  a  foreign  power  for 
acts  committed  within  United  States  territory  and  it  could  not  expect  to 
receive  more  than  it  was  willing  to  give. 

Jurisdiction  by  default  or  a  provision  for  offenses  committed  by  or  against 
a  United  States  national  outside  the  jurisdiction  of  a  nation  is  omitted  in  the 
Senate  version  of  the  Bill,  but  included  in  the  House  and  Department  of 
Justice's  versions. 

The  Committee  feels  that  such  a  subdivision  should  be  included  to  insure 
that  in  the  admittedly  rare  instances  described,  an  offense  by  or  against  a 
United  States  national  will  not  go  unprosecuted  because  no  country  will  have 
or  use  the  power  to  act.  Congress,  of  course,  may  enact  such  a  provision 
under  its  power  to  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas  and  against  the  law  of  nations.  Venue  principles,  however,  would 
have  to  be  worked  out  to  avoid  unnecessary  hardship  for  defendants  and 
witnesses. 

We  concur  with  the  recommendations  of  the  ABA  Committee  on  Reform  of 
Federal  Criminal  Laws  that  such  a  subsection  should  also  provide  for  floating 
ice  islands  and  structures  such  as  oil  drilling  towers  occupied  by  United 
States  nationals  on  the  high  seas.  In  addition,  the  United  States  should  have 
jurisdiction  over  crimes  committed  by  or  against  its  nationals  in  transports 
or  on  planets  in  outer  space.  This  is  well  covered  under  the  "special  aerospace 
jurisdiction"  provision.   §  1-1A4   (62). 

Provision  is  essential  for  United  States  jurisdiction  over  aircraft  piracy 
committed  on  a  foreign  carrier  transporting  United  States  nationals  whose 
last  point  of  departiire  or  next  scheduled  destination  is  in  the  United  States. 
The  United  States  has  enough  of  a  protective  interest  in  the  safe  passage  of 
its  nationals  on  foreign  vessels  to  or  from  its  borders  to  assert  concurrent 
jurisdiction  with  the  foreign  country  in  such  cases  under  an  extraterritorial 
provision  in  the  proposed  code.  This  provision  could  also  be  stistained  under 
a  universality  or  world  law  principle.  The  Senate  bill  covers  these  situations 
regardless   of   passenger   nationality   except   where   the   foreign    carrier's   next 

38-472—74 39 


7408 

scheduled  destination  is  in  the  United  States  (or  the  Canal  Zone),  but  never 
reach  it.  Thus,  if  an  aircraft  pirate  diverted  the  aircraft  from  landing  at  its 
next  scheduled  destination  in  the  United  States,  the  United  States  would  not 
have  jurisdiction.  See,  §1-1A4(62).  This  provision  should  he  amended  so  as  not 
to  require  the  aircraft  actually  to  land  in  the  United  States  for"  jurisdiction 
to  lie  as  long  as  a  point  in  the  United  States  was  its  next  scheduled  destina- 
tion. 

The  Committee  also  recommends  that  the  extraterritorial  provisions  of 
the  hill  be  amended  by  adding  the  following  paragraph  at  the  end  : 

"The  retention  of  extraterritorial  jurisdiction  over  the  above-desert  Led 
offenses  by  the  United  States  shall,  however,  be  subject  to  and  contingent 
upon  the  failure  of  the  country  or  countries  where  the  crime  was  actually 
committed  to  assert  jurisdiction,  to  file  a  similar  charge  and  to  demonstrate 
an  intention  to  prosecute  diligently  the  individuals  accused  of  such  offenses. 
The  United  States  in  such  cases  reserves  the  right  to  re-assert  jurisdiction 
in  the  event  that  prosecution  by  the  other  country  is  abandoned.  Offenses 
committed  on  a  vessel  or  plane  on  the  high  seas  or  in  the  air  shall  be  deemed 
have  committed  in  the  country  of  the  nationality  of  the  owner  of  the  vessels 
or  planes  involved." 

This  amendment  would  provide  a  rational  basis  for  sorting  out  conflicting 
jurisdictional  claims  on  an   international  level  The  basic  principle  would   be 
territoriality.   Jurisdiction  on  other  principles  would  be  subordinate  to  juris- 
diction based  upon  territoriality. 
Respectfully  submitted, 

David  Otis  Fuller,  Jr., 
Chairman  of  the  ABA  Section  of  International  Law's  Committee 

on  International  Criminal  Jurisdiction. 


Introduction 

This  report  is  a  critical  analysis  of  the  extraterritorial  criminal  jurisdiction 
provisions  contained  in  the  three  legislative  drafts  of  a  new  Federal  Criminal 
Code:  (1)  "Final  Report  of  the  National  Commission  on  Reform  of  Federal 
Criminal  Laws  Established  by  Congress  in  Public  Law  98-801.  Proposed  New 
Federal  Criminal  Code/Title  18.  United  States  Code/" — reprinted  in  Reform 
of  the  Federal  Criminal  Laws,  Part  1,  Hearings  before  the  Subcommittee  on 
Criminal  Laws  and  Procedures  of  the  Committee  on  the  Judiciary,  United 
States  Senate,  92nd  Congress,  First  Session/February  10,  1971/,  at  129-504, 
cited  hereinafter  as  Hearings :  appearing  in  the  Appendix  under  the  name  of 
Brown  Study  Report:  (2)  the  Administration  Bill  S.  1400;  and  3/  the  Senate 
Bill  S.  1  from  the  Staff  Senate  Judiciary  Report.  However,  preceding  this 
Introduction,  it  covers  more  ground  in  that  it  includes  proposals  concerning 
the  renegotiating  of  the  extradition  treaties  at  present  in  force  between  the 
United  States  and  foreign  countries  based  on  an  analysis  of  such  treaties  as  a 
corollary  of  the  extraterritorial  jurisdictional  claims  of  the  United  States  over 
criminal  offenses  perpetrated  outside  its  territorial  jurisdiction/  Appendix  B. 
Furthermore,  in  Appendix  C,  it.  is  suggested  that  in  the  future,  in  order  to 
avoid  conflicting  jurisdictional  claims  by  different  national  foi'ums,  extra- 
territorial jurisdiction  should  be  subordinated  to  the  jurisdiction  of  an  inter- 
national criminal  court  created  by  a  treaty   ratified  by   the   United   States. 

The  piirpose  of  this  Introduction  is  to  introduce  the  other  parts  of  the 
Report,  by  pinpointing  the  major  issues  to  arise  in  connection  with  the  first 
comprehensive  federal  codification  of  international  criminal  jurisdiction  rules, 
as  well  as  to  show  that  a  certain  continuity  does  exist  between  the  inter- 
national law  bases  for  criminal  jurisdiction  relied  upon  by  the  United  States 
up  to  the  present  time  and  the  suggested  provisions  of  the  new  Federal 
Criminal  Code. 

Looking  retrospectively,  the  United  States  has  traditionally  emphasized  the 
common  law  principle  of  territoriality  as  the  basis  for  criminal  jurisdiction  and 
has  in  most  cases  abstained  from  extending  its  jurisdiction  to  extraterritorial 
crimes,  i.e.  crimes  committed  abroad,  although  there  have  been  also  notable 
exceptions  to  this  basic  approach.  The  reasons  why  this  approach  changed 
have  been  well  pointed  out  by  an  American  scholar  commenting  on  the  pro- 
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visions  of  §208  of  the  Proposed  New  Federal  Code  in  the  version  of  the  Na- 
tional Commission  on  Reform  of  Federal  Criminal  Laws,  Final  Report,  men- 
tioned above : 1 

".  .  .  But,  as  the  United  States  has  developed  into  a  major  world  power, 
and  as  international  trade,  foreign  travel,  and  the  imperatives  of  American 
foreign  policy  have  dispersed  millions  of  Americans  around  the  world,  the  num- 
ber of  criminal  activities  in  foreign  countries  which  may  affect  United  States 
interests  has  grown  substantially.  It  would  thus  seem  wise  to  reconsider  our 
national  policy  cdnceerning  extraterritorial  jurisdiction." 

In  the  words  of  this  author :  "Virtually  every  nation  in  the  world  gives 
its  courts  jurisdiction  over  some  extraterritorial  crimes,  and  many  countries 
exercise  jurisdiction  over  such  crimes  to  the  full  extent  permitted  by  inter- 
national law."  Ibidem :  346-347/. 

As  early  as  1935,  a  research  team  from  Harvard  Law  School  formulated 
the  basic  principles  of  criminal  jurisdiction.2 

•An  analysis  of  modern  national  codes  of  penal  law  and  penal  procedure, 
checked  against  the  conclusions  of  reliable  writers  and  the  resolutions  of 
international  conferences  or  learned  societies,  and  supplemented  by  some 
exploration  of  the  jurisprudence  of  national  courts,  disclosed  five  general 
principles  on  which  a  more  or  less  extensive  penal  jurisdiction  is  claimed  by 
States  at  the  present  time.  These  five  general  principles  are:  First,  the  terri- 
torial principle,  determining  jurisdiction  by  reference  to  the  place  where  the 
offense  is  committed ;  second,  the  nationality  principle,  determining  jurisdiction 
by  reference  to  the  nationality  or  national  character  of  the  person  committing 
the  offense;  third,  the  protective  principle,  determining  jurisdiction  by  refer- 
ence to  the  national  interest  injured  by  the  offense:  fourth,  the  universality 
principle,  determining  jurisdiction  by  reference  to  the  custody  of  the  person 
committing  the  offense;  and  fifth,  the  passive  personality  principle,  determin- 
ing jurisdiction  by  reference  to  the  nationality  or  national  character  of  the 
person  injured  by  the  offense.  Of  these  five  principles,  the  first  is  everywhere 
regarded  as  of  primary  importance  and  of  fundamental  character.  The  second 
is  universally  accepted,  though  there  are  striking  differences  in  the  extent  to 
which  it  is  used  in  the  different  national  systems.  The  third  is  claimed  by 
most  States,  regarded  with  misgivings  in  a  few,  and  generally  ranked  as  the 
hasis  of  an  auxiliary  competence.  The  fourth  is  widely  though  by  no  means 
universally  accepted  as  the  basis  of  an  auxiliary  competence,  except  for  the 
offense  of  piracy,  with  respect  to  which  it  is  the  generally  recognized  prin- 
ciple of  purisdiction.  The  fifth,  asserted  in  some  form  by  a  considerable  number 
of  States  and  contested  by  others,  is  admittedly  auxiliary  in  character  and  is 
probably  not  essential  for  any  State  if  the  ends  served  are  adequately  pro- 
vided for  on  otber  principles./emphasis  supplied. 

The  above  mentioned  five  basic  principles  of  criminal  jurisdiction  in  inter- 
national law  have  been  relied  upon  in  a  number  of  recent  Federal  judicial 
decisions3  and  in  part  incorporated  in  present  statutory  federal  legislation.4 
Asserting  extraterritorial  jurisidiction  by  the  United  States  has  inter  alia  the 
function  of  repression  of  crimes  which  otherwise  may  remain  unpunished  be- 
cause of  some  legal  technicality  or  lack  _of  jurisdiction  by  another  country.  In 
this  respect,  federal  extra  territorial  jurisdiction  resembles  the  so-called  fed- 


1  Stephen  B.  Swigert.  "Extraterritorial  Jurisdiction — Criminal  Law — ExtraterHtorial 
Reach  of  Proposer!  Federal  Criminal  Code — Government  Employees  Abroad-Conduct 
Endangering  Certain  interests  of  the  United  States — §208  of  the  Proposed  New  Federal 
Criminal  Code,  National  Commission  on  Reform  of  Federal  Criminal  Laws,  Final 
Retoorl  at  21  /1970/,  Harvard  International  Lav  Journal,  vol.  13/1972/  :  34  -304  at 
347-348. 

-  Research  in  International  Law  tinder  the  Auspices  of  the  Faculty  of  the  Harvard 
Law  School.  Supplement  to  the  American  Journal  nf  International  Lair,  vol.  29,  No.  3/ 
.TnV     iwvjn 

3  Burton  C.  Agat.  Memorandum  on  Extraterritorial  Jurisdiction  :  §208/Aga*a  :  May  5. 
1070  in  Working  Papers  of  the  National  Commission  on  Reform  of  Federal  Criminal 
Laws.  Vol.  ,.  Relating  to  Chaps.  1  to  13/§  101  to  1381/  of  the  Study  Draft  of  a  new 
Federal  Criminal  Code.  U.S.  Gov.  Printing  Office.  Washington,  1970:  69-76  at  72, 
Footnote  17  which  in  part  reads.  "See  Biv'ard  v.  t:s,  37."  F.2d  882.  885  f5th  Cir.t. 
eert.  denied,  380  U.S.  884  1967:  U.S.  v.  Piszamsso,  388  F.2d  8,  10/2nd  Cir.  1968/; 
Rocha  v.  U.S.  288  F.2d  545,  549  /9th  Cir./cert.  denied  366  U.S.  948  /1961/  .  .  . 
"Hereinafter   nuoted   Brown   Papers. 

4  lhidem,  p. 73, 2nd  para,  in  fine:  "The  piracy  provision/18  U.S.C.  §1651/  recognizes 
thp  "universality"  principle  and  the  passive  personality  jurisdictional  peg,  based  on 
the  nationality  of  the  victim,   is  recognized  in   18  U.S.C."   §1653." 
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eral  auxiliary  jurisdiction,  i.e.  auxiliary  to  Slate  Law  enforcement  within  the 
United  States.0  By  extending  federal  jurisdiction  to  criminally  relevant  conduct 
in  outside  its  territory,  the  United  States  has  created  legislative  and  judicial 
hases  for  ex  Ira  territorial  crimes  and  their  prosecution.  At  the  same  time  the 
scope  of  an  otherwise  only  domestically  applicable  criminal  norm  is  broadened 
by  providing  for  its  application  to  occurrences  on  territory  other  than  that 
of  the  United  states. 

Thus,  although  the  most  commonly  used  basis  for  federal  criminal  jurisdic- 
tion has  been  the  territorial  principle,  Congress  has  not  abstained  to  invoke  its 
power  to  legislate  extralerritorially  by  broadening  the  scope  of  the  territorial 
principle.  As  early  as  1808  the  Supreme  Court  of  the  United  States  has  recog- 
nized the  federal  government's  power  to  punish  extraterritorial  offenses." 

Likewise,  the  Restatement  of  Foreign  Relations  Law  included  within  the 
territorial  principle  those  instances  in  which  activity  outside  the  country 
"causes  an  effect  within  its  territory  (Par.  :;:;)  and  "[t]he  explanatory  com- 
ment suggests  that  both  physical  and  economic  effects  are  within  the  appli- 
cation of  this  principle."  7 

There  can,  however,  be  no  doubt  with  respect  to  the  fact  that  there  exist 
two  dimensions  or  aspects  to  the  problem  of  fixing  the  scope  of  extraterritorial 
criminal  jurisdiction:  iirsr.  to  define  statutory  extraterritorial  jurisdiction; 
and,  second,  how  to  regulate  in  practice  its  exercise,  if  its  full  scope  is  not  or 
has  not  much  hope  of  being  used.s 

As  has  been  pointed  out  in  Point  I  of  this  report,  there  seems  to  be  no  valid 
ground  to  object  against  an  all-embracing  jurisdictional  formula  such  as  pro- 
vided by  the  proposed  draft  if  it  is  coupled  with  prosecutorial  restraint  policy 
against  exercising  extraterritorial  jurisdiction,  if  no  significant  concern  of  the 
United  States  is  present.  Furthermore,  as  has  also  been  stressed  in  Point  I, 
several  subdivisions  of  the  extraterritorial  jurisdiction  section  of  the  Senate 
Bill  (1-1A7)  are  too  broad  and  as  a  result  in  the  final  analysis,  utterly 
unrealistic. 

Point  II  outlines  some  of  the  extradition  difficulties  and  international 
hazards  involved  if  more  than  one  country  should  assert  competing  jurisdic- 
tional claims.  It  attempts  to  resolve  such  conflicts  by  recommending  a  sub- 
stantive amendment  to  the  bill  that  would  limit  the  assertion  of  extra- 
territorial jurisdiction  to  those  instances  where  the  country  in  whose  territory 
the  crime  was  committed  fails  to  file  a  similar  charge  and  to  demonstrate  an 
intention  to  prosecute  that  charge  diligently,  reserving  to  the  United  States 
in  the  latter*  cases  the  right  to  reassert  jurisdiction  should  prosecution  by  the 
other  country  be  abandoned. 

APPENDIX  A  COMPARATIVE'  ANALYSIS  OF  THE  THREE  BILLS 

Appendix  A  provides  a  comparison  of  key  provisions  of  various  proposals 
(Administration  Bill,  Brown  Study  Report,  and  Staff  Senate  Judiciary  Re- 
port) pertaining  to  extraterritorial  jurisdiction  of  the  United  States  in 
criminal  offenses. 

APPENDIX  B  EXTRADITION  UNDER  TnE  TREATIES  IN  FORCE 

The  question  of  extraterritorial  jurisdiction  cannot  be  divorced  from  an- 
other basic  problem  or  be  solved  either  by  a  special  federal  extradition  law 
or  by  an  extensive  revision  and  renegotiation  of  the  extradition  treaties  of 
the  United  States.  This  appears  to  be  imperative  inasmuch  as  in  our  shrunken 
world  it  seems  to  be  especially  desirable  to  have  formal  and  binding  extradi- 
tion commitments,  preferably  in  the  form  of  extradition  treaties  and  not  by 
means   of   more   or  less   strictly    worded    diplomatic   assurances    of   reciprocity 


5  On  federal  auxiliary  criminal  jurisdiction  see  Louis  P>.  Schwartz.  "Federal  Criminal 
Jurisdiction  and  Prosecutors'  Discretion,  in  Law  and  Contemporary  Problems,  vol.  13 
104S  fi4-ST. — This  article  1ms  been  used  to  .•!  srreal  extent  by  Gerald  tl.  Abrams  in 
his  Consultant's  Report  on  Jurisdiction:  Chap  i-'.  N.   Abrams ;  January  4.   196S,  Brown 

Papers,  vol   .1  :   ::::  G6. 

"Rose  v.  Himely,  8  T'.s.  (4  Cranch)  241.  279  (1808)  Dictum,  quoted  by  Swigert, 
op.cit.,   p.    348.    footnote   6. 

7  l'...T.  George,  Jr.,  "Extraterritorial  Application  of  Penal  Legislation",  Michigan  Law 
Review   v,.!..  Q4    (1965-1966)  :  609  638  at  <>17. 

8  Sec  also,  Abrams;  op-clt  (Brown  Papers,  vol  I:  :::;  ::c.)  p.:::;.  39  r>1  (various  alterna^ 
fives  for  statutory  drafting)  and  51  02  (limitation  on  extensive  use  of  Federal  criminal 
jurisdiction    within    the    United    States). 
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which  cannot  serve  the  purpose  of  unequivocal  bilateral  agreements  in  this 
field.  Furthermore,  any  statute  or  international  instrument  in  the  field  of 
extradition  should  as  much  as  is  possible  be  synchronized  With  the  multi- 
lateral extradition  agreements  to  which  the  United  States  is  or  may  become 
a  party  in  the  future.9  Extradition  as  it  relates  to  the  proposals  for  the  Code 
is  discussed  in  Appendix  B  of  this  report. 

The  Analysis  of  the  extradition  treaties  of  the  United  States  as  has  been 
stressed  in  this  Appendix  shows  that  a  great  number  of  these  treaties  "reflect 
a  reluctance  on  the  part  of  the  requested  State  to  acquiesce  in  extraterritorial 
jurisdictional  claims  over  crimes  or  offenses  occui'ing  within  its  own  territory," 
so  that  "the  proposed  code's  assertion  of  American  criminal  jurisdiction  over 
persons  who  commit  crimes  or  offenses  outside  the  territorial  jurisdiction  of 
the  United  States  is  clearly  beyond  the  contemplation  of  all  but  a  few  of  the 
more  recent  treaties  of  extradition  signed  by  the  United  States."  Therefore, 
unless  we  do  not  discount  the  strong  probability  that  many  of  the  proposed 
provisions  will  remain  dead  letter,  "the  overwhelming  majority  of  American 
treaties  of  extradition  must  be  revised"  to  accommodate  the  proposed  pro- 
visions of  the  new  Federal  Criminal  Code  concerning  extraterritorial  juris- 
diction on  the  international  plane. 

APPENDIX  C  AN  INTERNATIONAL  COURT  OF  JUSTICE 

Finally,  another  important  facet  of  international  criminal  law  and  justice  is 
discussed  under  Appendix  C,  ivter  alia  containing  the  proposal  to  subordinate 
extraterritorial  criminal  jurisdiction  to  the  jurisdiction  of  an  international 
criminal  court  to  be  created  by  a  treaty  ratified  by  the  United  States ;  this 
would  avoid  or  preclude  conflicting  jurisdictional  claims  by  different  national 
forums  and  thus  further  the  cause  of  administration  of  justice  on  the  inter- 
national plan. 

POINT     I 

The  Extraterritorial  Jurisdiction   Coverage  of  the   Senate  Birx * 

Most  of  the  extraterritorial  provisions  in  the  Senate  bill  (>S-1)  are  sup- 
ported by  international  law2  and  federal  decisional  law.8  Whether  the  pro- 
visions are  workable  or  desirable,  however,  is  the  other  factor  that  must  be 
considered. 

The  first  subdivision  of  the  extraterritorial  jurisidiction  section  of  the  bill 
(T-lA7(a))  provides  for  United  States  jurisdiction  where  the  victim  of  the 
offense  is  a  federal  public  servant  regardless  of  place  or  perpetrator.  This 
can  be  justified  under  a  protective  principle  since  the  United  States  has  a 
strong  interest  in  providing  for  its  personnel  overseas.  Moreover,  a  foreign 
power  may  be  reluctant  to  prosecute  in  certain  cases. 

The  Committee,  however,  feels  that  the  provision  is  too  broad  since  "public 
servant"  is  defined  as  including  any  advisor,  consultant  licensee,  contractor 
or  other  person  otherwise  performing  a  governmental  function  (1 — 1A4(57)). 
The  Department  of  Justice  version  (S  1400)  (204a)  is  preferred  because  it 
limits  protection  to  specified  United  States  officials  and  federal  public  servants 
performing  diplomatic  duties.  See  Sec.  Ill  also.  The  phrase  "crime  of  violence" 
should  be  eliminated  because  non-violent  larcenies,  for  example,  should  also 
he  covered. 


0  A  comparative  survey  of  extradition  procedure  would  substantially  contribute  to  a 
better  understanding  of  the  two  so  closely  linked  institutions  of  extraterritorial  juris- 
diction claims  on  the  one  side  and  of  extradition  claims  advanced  by  sovereign  States 
in  their  mutual  intercourse  and  cooperation  in  the  advancement  of  administration  of 
justice  on   an   international   plan. 

1  The  Senate  hill  is  the  standard  of  comparison  in  this  discussion,  since,  with  the 
executions    note!    it.    is    the    preferred    bill. 

a  Sop  Harvard  Research  in  International  Law:  Jurisdiction  with  Respect  to  Crime 
uner  Toint   1.  p 

"See.  ojr.,  V.f!.  v.  Bowman.  260  0.4.  98-9  (1022).  protective  and  active  personal- 
is principles:  Blackmer,  v.  <'..<?.  284  U.S.  421.  438  (1932).  protective  and  active 
personality  principles:  U.8.  v.  Curtis-W-ight  Export  Corp.,  293  U.S.  304  318  (1936), 
protective  principle;  U.S.  v.  Rodriguez,  1S2  F.Sunp.  479.  491  (S.D.  Cat  1960t. 
"Coiigrpss  may  pick  and  choose  whatever  recognized  principle  of  international  juris- 
diction is  necessarv  to  accomplish  the  purpose  sought  hv  the  legislation",  modified  on 
other  grounds.  2SS  F.2d  545  (9th  Cir.  1961)  :  cert,  denied.  366  U.S.  948  (1961)  : 
contra  U.S.  V.  Baler.  136  F.Supp.  546.  548  (S.P.N.Y.  195.";)  active  personality 
principle  only  ;  Xote,  Extraterritorial  Jurisdiction  Criminal  Law,  13  Har.  In't  L.J.  346, 
347-8,    n.4    (1972). 
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The  following  subdivision  (l-lAT(b))  relating  to  property  which  the  United 
States  owns  or  tn  which  it  has  an  interest  can  also  he  justified  under  the 
protective  principle,  but  has  langauge  that  is  too  broad:  property  "being 
manufactured"  or  "constructed"  for  the  United  States.  If  someone  were  to 
Steal  products  in  Brazil  which  were  being  manufactured  to  till  an  order  for 
the  United  to  assume  jurisdiction  over  the  thief. 

The  third  subdivision  (l-lA7(c))  empowers  the  Qnited  States  to  prosecute 
any  federal  offense  committed  anywhere  by  one  of  its  citizens  unless  the 
conducl  is  not  prohibited  by  the  law  of  the  territorial  jurisdiction  where  it  is 
committed.  It  is  inapplicable  if  the  conduct  in  question  is  not  prohibited  under 
the  law  of  the  territorial  jurisdiction  in  which  it  is  commtted.  The  subdivision, 
while  broad,  follows  the  personality  principle  of  international  law,  follows  the 
case  of  /  nited  stales  v.  Boicman,  260  U.S.  94  (1022)  and  finds  practical 
application  in  several  types  of  cases.  First  of  all,  the  United  States  may  not 
•r(  court  martial  jurisdiction  over  former  servicemen  for  offenses  com- 
mitted by  them  while  in  service.  Toth  v.  Quail's,  350  U.S.  11  (1955).  civilian 
defendants  accompanying  servicemen  abroad,  Reid  v.  Covert,  354  U.S.  1  (1957), 
Kinsella  v.  Singleton,  3G1  U.S.  23b  (1960)  and  other  civilians  accompanying 
the  armed  forcesa  broad,  Grisham  v.  Hagan,  361  U.S.  278  (1960),  McEVrdy  v. 
Guagliardo,  361  U.S.  281  (1960).  If  the  foreign  power  does  not  choose  to  exer- 
cise jurisdiction  offenses  committed  by  people  in  these  categories  would  go 
unpunished  unless  the  United  States  could  act.  under  this  provision.  Secondly, 
offenses  committed  abroad  by  United  States  diplomatic  personnel  would  go 
unpunished  by  the  foreign  power  if  it  refuses  to  act  out  of  recognition  of 
diplomatic  immunity.  This  was  evident  in  the  case  of  United  States  v.  Urdus, 

F.2d (4th  Circ.  1973)  where  the  foreign  power  declined  to  prosecute. 

There,  though,  the  offense  was  committed  in  the  United  States  enibassay 
where  United  States  jurisdiction  was  present  under  a  strictly  territorial 
principle.  Jurisdiction  would  also  be  given  under  this  subdivision  to  cover 
offense  committed   outside   United    States  diplomatic   areas. 

The  word  "national"  should  be  substituted  for  "citizen"  since  it  would  also 
cover  those  persons  in  the  few  island  territories  of  the  United  States  where 
citizenship  is  not  conferred.  "National"  is  used  in  the  House  version  of  the 
bill.  Nationals,  though,  could  not  be  charged  with  treason  since  they  do  not 
owe  allegiance  to  the  United  States.  Kawalcita  v.  U.S.  343  U.S.  717  (1952).  The 
House  provision  also  includes  the  term  "resident"  (208(c)),  but  this  is  too 
broad. 

Treason  and  a  numlier  of  other  offenses  directed  against  the  United  States 
are  listed  in  the  fourth  subdivision  (l-lA7(d))  as  being  punishable  by  the 
United  States  regardless  of  place  or  perpetrator.  This  is,  again,  a  recognition 
of  the  protective  principle  considering  the  harm  that  these  acts  would  produce 
to  the  United  States.  [U.S.  v.  Archer,  51  F.Supp.  708,  711  (S.D.  Cal.  1943]  and 
is  approved  with  the  following  exception : 

The  Committee  has  reservations  about  the  provision  covering  "traffic  in 
drugs  destined  for  eventual  distribution  or  sale  in  the  United  States."  and 
feels  that  it  should  be  modified  to  read  "exportation  of  drugs  into  the  United 
States"  Perhaps,  more  study  is  needed  here.  The  provisions,  as  written,  could 
extend  the  artn  of  the  United  States  into  virtually  every  territorial  corner  of 
the  glol>e  where  for  instance,  poppy  fields  were  blooming  for  harvesting  and 
eventual  distribution  in  various  stages  into  the  United  States.  It  is  unlikely 
that  the  United  States  would  permit  such  interference  by  a  foreign  power 
for  acts  committed  within  United  tSates  territory  and  it  could  not  expect  to 
receive  more  than  it  was  willing  to  give. 

The  fifth  subdivision  (l-lA7(e))  covers  participation  outside  United  States 
territory  concerning  an  offense  committed  inside  and  also  includes  an  attempt, 
solicitation  or  conspiracy  to  commit  an  offense  within  the  United  States.  It 
is  actually  an  extension  of  the  territorial  principle,  a  sort  of  long  arm  provi- 
sion based  upon  a  country's  territorial  integrity  and  .should  be  acceptable  to 
other  countries. 

The  next  subdivision  (l-lA7(f))  covering  immigration  and  customs  offences, 
relates  to  the  type  of  offense  covered  by  the  fourth  subdivision  and  is  satis- 
factory. 

The  last  subdivision  (l-1A7(g))  providing  for  jurisdiction  by  treaty  is  a 
self-explanatory  application  of  the  universality  principle  and  is  approved. 
Any  treaty,  of  course,  must  accord  with  the  Constitution.  A  minority  of  the 
members  preferred  the  Department  of  Justice's  alternative  (SI  100  TIR6046 
Sec.  204  (i)),  but  the  majority  fell   that,  it  could  be  interpreted  to  read  that 
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if  the  United  States  had  ratified  a  multilateral  treaty,  involving  criminal  law 
and  extraterritoriality,  it  could  act  under  it  even  though  the  other  intended 
signatories  had  not  yet  ratified  it. 

Jurisdiction  by  default  or  a  provision  for  offenses  committed  by  or  against 
a  United  States  national  outside  the  jurisdiction  of  any  nation  is  omitted  in 
the  Senate  version  of  the  Bill,  but  included  in  the  House  and  Department  of 
Justice's  versions. 

The  Committee  feels  that  such  a  subdivision  should  be  included  to  insure 
that  in  the  admittedly  rare  instances  described,  an  offense  by  or  against  a 
United  States  national  will  not  go  unprosecuted  because  no  country  will  have  or 
use  the  power  to  act.  Congress,  of  course,  may  enact  such  a  provision  under  its 
power  to  define  and  punish  piracies  and  felonies  committed  on  the  high  seas 
and  against  the  law  of  nations.  United  States  Const.,  Art.  I  §8,  cl.  10;  Uxited 
States  v.  Holmes,  18  U.S.  (5  Wheat)  412  (1820).  There  are,  of  course,  venue 
principles  that  would  have  to  be  worked  out  to  avoid  unnecessary  hardship  for 
defendants  and  witnesses.  See.  T'nited  States  v.  Bowman,  260  U.S.  94,  96  (1022), 
where  defendants  were  charged  in  the  district  where  they  were  '"first  brought 
and  found." 

We  concur  with  the  recommendation  of  the  ABA  Committee  on  Reform  of 
Federal  Criminal  Laws  that  such  a  subsection  should  also  provide  for  floating 
ice  islands  and  structures  such  as  oil  drilling  towers  occupied  by  United 
States  nationals  on  the  high  seas.  See,  United  States  v.  Escarmxlla,  467,  F.2d 
341  (4th  Cir.  1972).  In  addition,  the  United  States  should  have  jurisdiction 
over  crimes  committed  by  or  against  its  nationals  in  transports  or  on  planets 
in  outer  space.  This  is  well  covered  under  the  "special  aerospace  jurisdiction" 
provision.  §1-1A4   (62). 

Finally,  provision  is  essential  for  United  States  Jurisdiction  over  aircraft 
piracy  committed  on  a  foreign  carrier  transporting  United  States  nationals 
whose  last  point  of  departure  of  next  scheduled  destination  is  in  the  United 
States.  The  United  States  has  enough  of  a  protective  interest  in  the  safe  pass- 
age of  its  nationals  on  foreign  vessels  to  or  from  its  borders  to  assert  con- 
current jurisdiction  with  the  foreign  country  in  such  cases  under  an  extrater- 
ritorial provision  in  the  proposed  code.  This  provision  could  also  be  sustained 
under  a  universality  or  world  law  principle.  The  Senate  bill  covers  these  situ- 
ations regardless  of  passenger  nationality  except  where  the  foreign  carrier's 
next  scheduled  destination  is  in  the  United  States  (or  the  Canal  Zone),  but 
never  reaches  it.  Thus,  if  an  aircraft  priate  diverted  the  aircraft  from  landing 
at  its  next  scheduled  destination  in  the  United  States,  the  United  States  would 
not  have  jurisdiction.  See,  §1-1A4(62).  This  provision  should  be  amended  so 
as  not  to  require  the  aircraft  actually  to  land  in  the  United  States  for  juris- 
diction to  lie  as  long  as  a  point  in  the  United  States  was  its  next  scheduled 
destination. 

POINT  II 

To  Avoid  Conflicting  Jurisdictional  Claims  By  Different  National  Forums, 
the  Bill  Should  Be  Amended  to  Subordinate  Extraterritorial  Jurisdiction 
to  the  Principle  of  Territoriality  if  Jurisdiction  Is  Diligently  Asserted 
Where  the  Crime  Is  Committed 

In  American  Jurisprudence,  jurisdiction  in  criminal  matters  has  traditionally 
rested  solely  in  the  Courts  of  the  state  or  country  in  which  the  crime  has  been 
committed.  21  Am.Jur.  2d.  §308.  The  nationality  or  citizenship  of  the  offender 
has  been  immaterial  and  he  has  been  subject,  in  all  respects,  to  the  law  of 
the  country  in  which  the  crime  has  been  committed  and  as  that  law  existed 
at  the  time  the  crime  was  committed.  Ibid. 

This  is  the  so-called  territoriality  principle  which  is  the  principal  basis  of 
jurisdiction  of  the  existing  Federal  Criminal  Code.  Indeed,  the  special  maritime 
and  extraterritorial  jurisdiction  of  the  U.S.  defined  in  18  U.S.C.  7  is  mero'v  in 
extension  of  the  territoriality  principle  to  ships,  vessels  and  aircraft  belonging 
to  the  U.S.  that  are  on  the  high  seas  or  in  flight  over  the  seas. 

By  comity  it  has  also  come  to  be  generally  understood  that  offenses  com- 
mitted on  board  a  foreism  merchant  vessel  in  a  local  port,  which  affect  only 
the  vessel  and  do  not  involve  the  peace  or  dignity  of  the  country  in  which  the 
port  is  located,  would  be  dealt  with  bv  the  country  to  which  the  vessel  belongs. 
21  Am.Jur.  2d.  §388. 

Other  questions  have  arisen  over  jurisdiction  of  offenses  committed  on  or  near 
the  boundary   between  two  countries  or   where  the  beginning   of   an   offense 
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eccurs  in  one  country  but  ends  in  another  country.  In  such  situations,  some 
Courts  have  held  thai  there  is  concurrent  jurisdiction,  but  such  decisions  do 
nol  undermine  the  basic  principle  of  territoriality. 

The  European  Codes,  on  the  other  hand,  have  gone  much  further  in  permitting 
extraterritorial  jurisdiction  for  other  reasons.  The  proposed  new  Federal 
Criminal  Code  adopts,  in  effect,  the  rationale  of  the  European  Codes  and  con- 
stitutes a  radical  departure  and  extension  of  the  existing  territorial  concepts 
in  American  Jurisprudence.  It  is  the  opinion  of  the  committee  that  if  the  United 
States  is  to  adopt  the  cxi  ra territorial  principles  of  the  European  Codes,  such 
assertion  of  extraterritorial  jurisdiction  should  be  clearly  spelled  out  as  being 
subordinate  to  the  legitimate  jurisdictional  claims  of  the  country  where  the 
crime  was  actually  committed.  It  is  the  committee's  opinion  that  a  crime  com- 
mitted in  another  country  should  not  he  tried  in  the  United  States  unless  the 
country  where  the  crime  was  committed  is  not  willing  to  prosecute  the  same 
diligently. 

The  committee,  therefore,  recommends  that  the  extraterritorial  provisions 
of  the  bill  be  amended  by  adding  the  following  paragraph  at  the  end: 

"The  retention  of  extraterritorial  jurisdiction  over  the  above-described  offen- 
ses by  the  Tinted  States  shall,  however,  be  subject  to  and  contingent  upon  the 
failure  of  the  country  or  countries  where  the  crime  was  actually  committed  to 
assert  jurisdiction,  to  file  a  similar  charge  and  to  demonstrate  an  intention  to 
prosecute  diligently  the  individuals  accused  of  such  offenses.  The  United  States 
in  such  cases  reserves  the  right  to  reassert  jurisdiction  in  the  event  that 
prosecution  by  the  other  country  is  abandoned.  Offenses  committed  on  a  vessel 
or  plane  on  the  high  seas  or  in  the  air  shall  l>e  deemed  to  have  been  committed 
in  the  country  of  the  nationality  of  the  owner  of  the  vessels  or  planes  involved." 

The  adoption  of  extraterritorial  provisions  without  such  an  amendment  would 
have  unworkable  and  undesirable  results,  for  the  extension  of  extraterritorial 
jurisdiction  is  intertwined  with  the  problem  of  extradition.  Unless  the  country 
where  the  crime  has  been  committed  agrees  to  extradite  the  alleged  offender 
back  to  the  U.S.  for  trial,  the  extension  by  the  U.S.  of  extraterritorial  juris- 
diction will  in  most  instances  be  meaningless.  Extradition,  in  turn,  leads  to 
the  question  of  reciprocity.  Foreign  nations  are  unlikely  to  extradite  in  given 
situations  unless  the  U.S.  in  return,  is  willing  to  extradite  individuals  who 
commit  crimes  in  this  country  to  the  foreign  country  for  prosecution  under 
their  laws  when  their  laws  have  been  violated.  If  extraterritorial  jurisdiction 
is  asserted  without  the  country  asserting  it  being  willing  to  reciprocate,  such 
an  assertion  of  extraterritoriality  will  only  serve  to  increase  international 
tension  and  will  perhaps  lead  to  international  conflict. 

Subsection  (a)  of  the  extraterritorial  jurisdiction  provisions  of  the  new 
Federal  Criminal  Code  would  extend  extraterritorial  jurisdiction  if  the  victim 
of  the  offense  is  a  Federal  public  servant.  Perhaps  it  might  be  said  that  a  case 
close  to  this  type  occurred  in  1914  when  Archduke  Francis  Ferdinand  was 
assassinated  in  Sarejevo  by  a  Serbian  nationalist  who  was  technically  an 
Austro-Hungarian  citizen.  Austria-Hungary  demanded  the  right  to  participate 
in  the  inquiry  that  followed.  Serbia  refused  and  this  was  one  factor  in  trigger- 
ing World  War  I. 

On  the  question  of  reciprocity,  let  us  suppose  the  following  factual  situation. 
Suppose  that  a  New  York  City  policeman  had  an  argument  with  the  Soviet 
Ambassador  to  the  UN  and  a  member  of  the  Soviet  Praesidium  and  in  the  en- 
suing fracas  the  policeman's  gun  went  off  and  the  member  of  the  Soviet 
Praesidium  was  killed.  Would  the  U.S.,  under  a  reciprocal  extradition  treaty 
in  accordance  with  the  extraterritorial  proposal  of  the  new  Criminal  Code,  be 
willing  to  extradite  that  policeman  to  the  Soviet  Union  for  trial  there?  The 
Committee  doubts  this  very  much.  It  also  doubts  whether  a  foreign  country 
is  going  to  extradite  in  a  reverse  situation.  Indeed,  in  the  recent  murder  of 
the  two  American  officials  in  Khartoum,  the  Sudanese  are  holding  the  trial 
there  and  there  was  no  suggestion  of  extraditing  the  individaul  offenders  to 
the  U.S.  Had  the  proposed  Federal  Criminal  Code  been  in  existence,  the  U.S. 
could  have  asserted  extraterritorial  jurisdiction  and  demanded  extradition. 
Sudan  would  probably  not  have  complied  and  this  would  have  served  only 
lo  increase  the  tension  between  the  two  countries. 

Subsection  (il)  asserts  extraterritorial  jurisdiction  where  the  offense  is  trea- 
son, espionage  or  sabotage.  On  its  surface,  this  would  appear  to  be  reasonable 
but  let  us  again  apply  the  principle  of  reciprocity.  Suppose,  for  examole.  a  Cuban 
who  fled  to  Florida  to  escape  the  Castro  regime  were  to  conspire  with  others  in 
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:  Florida  to  overthrow  the  Castro  regime  and  Cuba,  under  the  principle  of  reciproc- 
ity, would  demand  that  that  person  be  returned  to  Cuba  for  trial.  Would  we  in 
tlie  U.S.  be  willing  to  (Jo  so?  Even  if  this  did  not  come  under  the  political  crime 
exception,  we  doubt  it  and  we  doubt  if  foreign  countries  would  be  willing  to  do  so 
in  the  reverse  situation. 

Subsection  (d)  deals  with  offenses  committed  abroad  by  any  citizen  of  the 
United  States.  This  kind  of  assertion  of  extraterritorial  jurisdiction  could, 
in  the  Committee's  view,  lead  to  bitter  feelings  and  tension  with  the  country 
where  the  crime  was  committed.  For  example,  suppose  that  a  serviceman  in 
Japan  were  to  rape  a  Japanese  girl.  Under  the  proposed  section  of  extraterri- 
torial jurisdiction,  the  U.S.  could  say  that  that  serviceman  should  be  tried  in 
the  U.S.  Imagine,  however,  the  uproar  that  would  develop  in  Japan  were  that 
serviceman  found  "not  guilty"  or  to  receive  a  lenient  sentence.  The  assertion  of 
extraterritorial  jurisdiction  under  such  a  circumstance  would  only  serve  to  rub 
salt,  in  diplomatic  wounds. 

To  avoid  the  assertion  of  conflicting  jurisdictional  claims  by  several  conn- 
tries  which  can  only  serve  to  increase  international  tension,  the  Committee 
recommends  the  amendment  to  the  bill  to  condition  the  retention  of  extra- 
territorial jurisdiction  upon  the  failure  of  the  country  where  the  crime  is  com- 
mitted to  assert  jurisdiction  and  to  prosecute  diligently.  In  other  words,  so  long 
as  the  country  where  the  crime  was  committed  files  a  similar  charge  and  demon- 
strates an  intention  to  prosecute  diligently,  the  United  States  should,  in  our  view, 
relinquish  jurisdictional  claims.  If  prosecution  by  the  other  country  is  aban- 
doned. U.S.  jurisdiction  can  and  should  be  re-asserted. 

Such  a  relinquishment  is  in  line  with  our  traditional  concern  for  due  process 
and  a  fair  trial.  The  availability  of  witnesses  and  evidence  is  likely  to  be 
greater  at  the  place  where  the  crime  was  committed.  Extraterritorial  juris- 
diction may  involve  the  transportation  of  witnesses  and  evidence  great  dis- 
tances. One  also  normally  assumes  a  fairer  trial  at  the  place  where  the  crime 
is  committed  rather  than  having  a  defendant  transported,  for  example,  to  the 
country  where  the  victim  resided.  There  are  justifiable  concerns  in  situations 
when  one  national  commits  a  crime  against  another  national  in  another  coun- 
try. The  country  to  whom  the  victim  owes  allegiance  is  naturally  concerned 
about  whether  the  country  where  the  crime  was  committed  will  prosecute 
diligently  and  will  give  a  sufficient  sentence,  particularly  where  the  offender 
is  a  citizen  of  the  country  where  the  crime  was  committed.  On  the  other  hand, 
it  should  also  be  recognized  that  the  country  where  the  crime  was  committed 
and  where  the  offender  is  a  national,  also  has  an  interest  and  legitimate  con- 
cern in  seeing  to  it  that  the  offender  receives  a  fair  trial  and  that  he  does  not 
receive  cruel  and  unusual  punishment.  The  assertion  of  extraterritorial  juris- 
diction by  more  than  one  country  is  not  the  real  answer  to  those  concerns. 

The  amendment  recommended  by  this  Committee  would  provide  a  rational 
basis  for  sorting  out  conflicting  jurisdictional  claims  on  an  international  level. 
The  basic  principle  would  be  territoriality.  Jurisdiction  on  other  principles 
would  be  subordinate  to  jurisdiction  based  on  territoriality. 

As  lawyers,  we  owe  a  duty  to  bring  a  semblance  or  order  to  the  present 
anarchic  state  of  international  jurisdictional  law.  We  do  not  believe  that 
jurisdiction  should  merely  lie  in  the  country  that  gets  custody  of  the  offender 
first.  We  therefore,  recommend  that  the  bill  be  amended  in  the  manner  specified. 

APPENDIX  A 

Comparative  Analysis  of  Extraterritorial  Criminal  Bases   in 
Legislative  Proposals  to  Reform   Federal  Penal   Code 

1.  The  purpose  of  this  memorandum  is  to  analyze  the  extraterritorial  Federal 
criminal  jurisdictional  bases  contained  in  current  legislative  proposals  to  re- 
form Federal  Penal  Law.  The  proposals  analyzed  are  the  Senate  Judiciary 
Committee  Draft  (S-l),  and  the  Department  of  Justice  proposal  (S1400.  HR 
6046-03rd  Congress,  Second  Session). 

2.  Each  of  the  current  proposals  to  reform  and  codify  Title  18  is  based  on 
the  Peport  of  the  National  Commission  to  Reform  Federal  Penal  Law  and 
provides  extraterritorial  bases  for  Federal  Criminal  Jurisdiction.  The  attached 
analysis  is  compared  with  the  National  Commission's  proposal.  Each  would 
apply  a  comprehensive  code  of  substantive  criminal  offenses  extraterritorially 
unless  there  is  an  express  limitation  restricting  the  application  of  a  particular 
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offense  to  territorial  limits.  It  should  be  noted  that  the  jurisdictional  bases  do 
not  create  substantive  crimes.  They  merely  provide  for  the  use  of  Federal 
jurisdiction  if  the  base  matches  a  substantive  crime  defined  in  Part  II. 

.'{.  Bach  of  the  proposals  makes  use  of  the  five  principles  of  jurisdiction  to  pre- 
scribe  rules  Of  criminal  .sanctions  recognized  in  international  law.  These  prin- 
ciples are  : 

a.  Territorial  principle,  determining  jurisdiction  by  reference  to  the  place 
where  the  offense  is  committed. 

b.  Nationality  principle,  determining  jurisdiction  by  reference  to  the  national 
character  or  duty  of  allegiance  of  the  person  committing  the  offense. 

c.  Protective  principle,  determining  jurisdiction  by  reference  to  the  national 
interest  injured  by  the  offense. 

d.  Passive  personality  principle,  determining  jurisdiction  by  reference  to  na- 
tionality or  national  character  of  the  person  injured  by  the  offense. 

e.  Universality  principle,  determining  jurisdiction  on  the  basis  of  the  uni- 
versal interest  of  all  States  to  enforce  prescriptive  norms  against  acts  con- 
demned by  the  community  of  nations,  i.e..  piracy,  air  piracy,  gmve  breaches  of 
the  law  of  war.  Such  jurisdiction  is  generally  prescribed  or  codified  in  multi- 
lateriaJ  treaties  or  conventions. 

4.  The  foregoing  principles  are  not  mutually  exclusive,  and  the  jurisdictional 
bases  analyzed  herein  do  not  fit  neatly  under  one  principle  exclusively.  There 
is  considerable  overlap.  For  convenience  of  analysis,  however,  the  principle 
most  nearly  applicable  is  used. 

5.  In  considering  the  proposed  provisions  of  extraterritorial  criminal  juris- 
diction it  should  be  borne  in  mind  that  they  deal  with  Federal  authority  to 
prescribe  rules  of  conduct  and  not  necessarily  with  the  power  to  enforce  those 
rules.  Under  international  law  a  state  having  jurisdiction  to  prescribe  a  rule 
of  conduct  does  not  necessarily  have  jurisdiction  to  enforce  it  in  all  circum- 
stance. Jurisdiction  to  enforce  is  narrower  and,  in  general,  it  is  limited  to  the 
territory  of  the  state,  unless  another  sovereign  expressly  or  impliedly  author- 
izes the  exercise  of  criminal  enforcement  jurisdiction  in  the  receiving  state's 
territory.  In  general,  enforcement  can  be  effected  only  after  successful  extradi- 
tion and  measures  to  produce  necessary  evidence.  The  administrative  difficul- 
ties to  accomplish  these  steps  are  sufficiently  great  as  to  impose  a  significant 
limitation  on  routine  enforcement  of  criminal  law  based  on  extraterritorial 
crime. 

PASSIVE  PERSONALITY 
[Nationality  of  victim] 


Brown  Commission 


Senate  Judiciary  Staff  (S-l) 


Department  of  Justice 
(S.  1400-H.R.  6046) 


Section  208(a).  Crime  of  violence  where 
victim  or  intended  victim  is  the  President 
or  Vice  President,  the  President-elect  or 
Vice  President-elect,  Msmber  of  Con- 
gress, or  Federal  Judge,  candidate  for 
President  or  Vice  President,  member  ro 
member  designate  of  Cabinet. 

Section  208(h).  Any  offense  committed 
against  a  national  of  the  United  Sta'es 
outside  of  the  jurisdiction  of  any  nation. 
(i.e.,  Antarctica,  outer  space). 


Section  1  lA7(a).  The  victim  is  a 
Federal  public  servant.* 

Section  1-1  A4(57),  defines  "public 
servant"  as  an  officer  or  employee 
of  a  government,  including  a  legis- 
lator, judge,  and  any  psrson  oar- 
ticioating  as  juror,  adviser,  con- 
sultant licensee  or  contractor  or 
otherwise  in  performing  a  govern- 
mental function. 


Section  204(a).  Crime  of  violence 
whose  victim  or  intended  victim  is  a 
U.S.  official  or  a  Federal  public 
servant  outside  the  United  States 
for  the  puroose  of  performing  dip- 
lomatic duties. 

Section  204(h).  Substantially  similar 
to  Brown,  sec.  208(d). 


•Section  111  defines  U.S.  official  as  the  President,  President-elect,  the  Vice  President,  the  Vice  President-elect,  a  Mem- 
ber of  Congress,  a  member-elect  of  Congress,  a  Justice  of  the  Supreme  Court,  or  a  Cabinet  member. 


Comments  on  Passive  Personality  Base 

1.  The  Brown  Commission  and  Department  of  Justice  drafts  limit  use  of  the  Passive  Personality  Base  to: 

a.  Crimes  of  Violence. 

b.  Very  important  victims. 

2.  The  Senate  Judiciary  Staff  on  the  other  hand  expands  this  base  to  any  type  of  crime  which  has  a  victim  and  opens 
up  the  protected  class  to  all  Federal  public  servants. 

3.  As  this  jurisdictional  base  is  in  no  way  affected  by  the  nationality  of  the  offender,  the  Senate  Judiciary  Commitee 
Staff  version  is  overbroad.  It  could  involve  the  exercise  of  US  Federal  jurisdiction  in  fairly  minor  cases  of  theft  or  assault  by 
a  national  of  the  host  State,  against  a  member  of  the  U.S.  forces  or  against  a  contractor's  employee. 

4.  The  Department  of  Justice  version  extends  the  Brown  draft  protection  to  "public  servants  performing  diplomatic 
duties."  The  latter  phrase  is  ambigious  and  might  include  domestic  servants  and  clerical  personnel  of  diplomatic  missions. 
In  view  of  the  extraordinary  nature  of  this  jurisdictional  base,  it  might  be  well  to  limit  the  protection  to  "public  servants 

'holding  diplomatic  rank."  This  would  exclude  technical  and  administrative  staffs  and  domestic  servants  of  diplomatic 
missions.  See  Article  1,  Vienna  Convention  on  Diplomatic  Relation,  TIAS  7502. 
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PROTECTIVE  PRINCIPLE 
[Protection  of  Government  interest  or  function] 


!Brown  Commission 


Senate  Judiciary  Staff  (S-l) 


Department  of  Justice 
(S.  140C-H.R.  6046) 


Section  208(c).  Offense  consists  of  forgery 
or  counterfeiting,  etc.,  of  the  seals,  cur- 
rnncy,  stamps,  other  public  documents  of 
the  United  States;  Derjury  in  an  official 
proceedings  of  ttv*  United  States;  false 
statement  in  a  matter  within  jurisdiction 
of  the  U.S.  Government;  fraud  against 
United  States;  theft  of  property  in 
which  the  United  States  has  an  interest. 

Section  208(e).  Offense  is  a  Federal  offense 
involving  entry  of  persons  or  property 
into  the  United  States. 


Section  l-lA7(b).  The  property 
which  is  subject  to  the  offense  is 
owned  by  or  in  the  custody  or 
control  of  the  United  States  or  is 
being  manufactured,  constructed, 
or  stored  for  the  United  States. 


Section  l-lA7(cl).  (1)  espionage  or 
sabotage  against  the  United  States 
(2)  trafficking  in  drugs  destined  for 
eventual  distribution  or  sale  in  the 
United  States;  (3)  substantially 
similar  offenses  as  those  enumer- 
ated in  section  208(c)  Brown 
Commission  draft. 

Section  l-lA7(f).  Substantially  simi- 
lar to  section  208(e),  Brown  Com- 
mission draft. 


Section  204(b).  The  offense  is  sabo- 
tage against  the  United  Slates, 
espionage,  disclosing  or  mishandl- 
ing national  defense  information, 
or  disclosing  or  unlawfully  ob- 
taining classified  information. 


Section  204(c).  Substantially  similar 
offenses  as  those  enumerated  in 
section  208(c),  Brown  Commission 
draft,  plus;  (1)  bribery  or  graft 
involving  a  public  servant;  (2) 
impersonation  of  a  public  servant  of 
the  United  States. 

Section  204(d).  Offense  involves  the 
manufacture  or  distribution  of 
narcotics  or  other  drugs  for  import 
into  the  United  States. 

Section  204(e).  Similar  to  section 
208(e),  Brown  Commission  draft. 


Comments  on  Protective  Principle 

1.  Both  the  Senate  Committee  and  the  Administration  bill  include  Treason  as  well  as  espionage  and  sabotage.  In  view  of 
the  fact  that  an  element  of  treason  under  both  of  these  bills  is  that  the  alleged  traitor  be  a  U.S.  national  (Senate  Bill) 
or  that  he  "owes  allegiance"  to  the  U.S.  (Dept.  of  Justice  Bill),  the  offense  of  treason  is  carried  under  the  Nationality 
Principle  in  this  analysis. 

2.  Sabotage  in  the  Senate  Staff  Bill  (Sec  2-5B4)  and  the  Department  of  Justice  Bill  (Sec  1111)  are  so  broadly  defined 
as  to  include  a  lawful  act  of  war  by  enemy  military  personnel.  In  the  event  such  a  precapture  offense  should  be  charged 
against  a  prisoner  of  war  he  could  assert  justification  in  defense.  (See  Sec  1-3C3,  Senate  Committee  draft;  Sec  521, 
Department  of  Justice  Bill). 


NATIONALITY  PRINCIPLE 
[Nationality  or  duty  of  allegiance  to  United  States| 


Brown  Commission 


Senate  Judiciary  Staff  (S-l) 


Department  of  Justice  (S.  1400- 
H.R.  6040) 


Section  208(b).  The  offense  is  treason, 
espionage,  or  sabotage  by  a  national  of 
the  U.S. 

Section  208(c).  If  committed  by  a  national 
or  resident  of  the  U.S.,  any  other1  ob- 
struction or  interference  with  a  U.S. 
Government  function. 

Section  208(.f).  The  offense  is  committed  by 
a  federal  public  servant  who  is  outside 
the  U.S.  because  of  official  duties,  or  by 
a  member  of  his  household  residing 
abroad,  or  by  a  person  accompanying 
the  military  forces  of  the  U.S. 

Section  208(g).  The  offense  is  committed 
by  ...  a  national  of  the  U.S.  outside  the 
jurisdiction  of  any  nation. 


Section  l-lA7(d).  The  offense  is . . . 
treason.2 

Section  l-lA7(c).  The  offense  is  com- 
mitted by  a  citizen  of  the  United 
States  exceot  that  this  section  is 
not  applicable  if  the  conduct  is  not 
prohibited  under  the  law  of  the 
territorial  jurisdiction  in  which  it 
is  committed. 


Section  204(b).  The  offense  is  treason.3 


Section  204(c).  Same  as  Brown  Com- 
mission Draft  Sec  208(c). 

Section  204(g).  Same  as  Brown  Com- 
mission Draft  Sec  208(f). 

Section  204(h).  Same  as  Brown  Com- 
mission Draft  Sec  208(g:. 


1  Note:  Exception  of  208(c)  as  enumerated  under  protective  principle. 

2  See  comment  under  Protective  Principle. 

3  See  comment  under  Protective  Principle. 
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Comment?  on  Nationality  Principle 

1.  Section  208  f  (Brown  Commission),  l-lA7c  (Senate  Judiciary  Draft)  and  Sec  204(g)  (Department  of  Justice  Bill) 
would  fill  three  serious  gaps  in  the  spectrum  of  U.S.  criminal  sanctions: 

a.  American  diplomatic  personnel  are  immune  from  the  criminal  law  of  the  receiving  state.  In  the  absence  of  U.S.  criminal 
sanctions  denouncing  offenses  against  the  peace  and  order  of  the  community,  they  are  also  immune  from  U.S.  law  with 
respect  to  most  homicides,  and  other  crimes  affecting  private  interests.  Other  countries  generally  provide  for  criminal 
sanctions  against  their  nationals  for  crimes  committed  abroad  on  the  nationality  principles. 

b.  In  time  of  peace  civilians  employed  by,  serving  with,  and  accompanying  the  U.S.  armed  forces  abroad  are  not  amenable 
to  any  U.S.  jurisdiction  for  offenses  against  peace  and  order  of  the  community.  (Reid  v.  Covert,  354  U.S.  1  (1957);  Kinsella 
v.  U.S.  ex  rel  SinRleton,  361  U.S.  234  (1960);  Grisham  v.  Hagen,  361  U.S.  278  (1960);  McElroy  v.  U.S.  ex  rel  Guagliardo, 
361  U.S.  281  (I960)). 

c.  There  is  no  U.S.  forum  which  now  has  constitutional  statutory  authority  to  try  former  servicemen  for  military  offenses 
and  offenses  against  the  peace  and  order  of  a  community  if  such  offenses  were  committed  abroad  while  the  individual 
was  in  the  armed  forces.  (U.S.  ex  rel  Toth  v.  Quarles,  350  U.S.  11  (1955)). 

2.  Sec  208  f  of  the  Brown  Commission  draft  has  been  criticized  as  providing  the  US.  criminal  jurisdiction  over  non-U. S. 
nationals  who  happen  to  fit  within  the  definition  of  "federal  public  servants,"  the  foreign  dependents  of  a  federal  public 
servant,  and  foreigners  who  happen  to  accompany  the  U.S.  forces  abroad  As  the  type  offenses  reached  under  this  base  are 
not  those  directly  prejudicing  a  Governmental  function,  it  was  suggested  that  the  protective  principle  was  being  stretched 
too  far.  The  Department  of  Justice  draft  is  subject  to  the  same  comment.  If  this  objection  is  deemed  meritorious,  Sec  208(g) 
(Brown  Commission)  and  Sec  204  h  (Dept  of  Justice)  can  be  changed  to  read: 

"The  offense  is  committed  by  a  national  of  the  U.S.  or  by  a  person  who  owes  allegiance  to  the  United  States  who  (1) 
is  a  federal  public  servant  who  is  outside  the  United  States  because  of  official  duties,  or  (2)  a  member  of  the  household 
of  such  a  federal  public  servant  residing  abroad,  or  (3)  a  person  accompanying  the  military  forces  of  the  U.S." 

3.  The  Senate  Judiciary  Staff  draft  obviates  the  criticism  noted  with  respect  to  the  other  two  versions,  but  applies  extra- 
territorial jurisdiction  to  all  U.S.  nationals,  subject  only  to  the  provision  that  the  conduct  denounced  by  U.S.  law  must  also 
be  criminal  under  the  law  of  the  host  stale. 

This  approach  is  consistent  with  the  criminal  codes  of  most  other  countries,  but  it  would  ostensibly  subject  every  tourist 
to  U.S.  criminal  jurisdiction  for  offenses  essentially  local  in  nature.  The  practical  problems  of  bringing  minor  cases  to  trial 
in  the  U.S.  would,  however,  limit  any  tendency  to  implement  this  authority  on  a  large  scale. 


TERRITORIAL  PRINCIPLE 


Brown  Commission 


Senate  Judiciary  Staff  (S-l) 


Department  of  Justice 
(S.  1400-H.R.  6046) 


Section  208(d).  The  accused  participates 
outside  the  United  States  in  a  Federal 
offense  committed  in  whole  or  in  part 
within  the  United  States  or  the  offense 
constitutes  an  attempt,  solicitation,  or 
conspiracy  to  commit  a  federal  offense 
offense  within  the  United  States. 


Section  l-lA7(e).  Substantially  simi- 
lar to  Brown  Commission  draft. 


Section  204(e).  Substantially  similar 
to  Brown  Commission  Draft. 


UNIVERSALITY  PRINCIPLE 


Brown  Commission 


Senate  Judiciary  Staff  (S-l) 


Department  of  Justice 
(S.  1400-H.R.  6046) 


Section  208(g).  Such 
vided  by  treaty. 


jurisdiction  is  pro- 


Section   l-lA7(f).  Same  as   Brown 
Commission  Draft. 


Section  204(i).  The  offense  is  com- 
prehended by  the  generic  terms  of, 
and  is  committed  under  circum- 
stances specified  by,  an  interna- 
tional treaty  or  convention  adhered 
to  and  ratified  by  the  United  States 
which  provides  for,  or  requires  the 
United  States  to  provide  for,  such 
jurisdiction. 


Comments  on  Universality  Principle 

1.  Each  of  the  draft  bills  would  provide  a  jurisdictional  base  for  the  exercise  of  criminal  jurisdiction  as  provide  by  treaty, 
provided  the  substantive  offense  is  otheiwise  defined  in  Part  II.  Among  the  treaties  thus  implemented  would  be: 

a.  Convention  on  Offenses  Committed  on  Board  Aircraft,  Tokyo  Convention,  14  September  1963  (TIAS  6788). 

b.  Hague  Hijacking  Convention,  16  December  1970  (TIAS  7192). 

c.  Convention  for  the  Suppression  of  Unlawful  Acts  Against  the  Safety  of  Civil  Aviation,  Montreal  Convention,  23 
September  1971  (TIAS  7570  . 

d.  Common  Articles  49-50,51-51/129-130/146- 147/ of  the  Geneva  Conventions  of  1949  for  the  Protection  of  War  Victims, 
(TIAS  3362,  3363,  3364,  and  3365).  These  provisions  require  the  parties  to  the  Geneva  Conventions  to  enact  legislation 
necessary  to  provide  effective  penal  sanctions  for  persons  committing  or  ordering  the  commission  of  grave  breaches  of  the 
Geneva  Conventions.  Under  present  U.S.  statutory  law  only  military  courts  have  the  universal  jurisdiction  contemplated 
in  the  Conventions,  but  the  erosion  of  military  jurisdiction  over  civilians  and  former  service  members  has  raised  doubts 
concerning  the  constitutiona.ity  of  such  military  jurisdiction. 

2.  It  should  be  noted  that  all  grave  breaches  enumerated  in  Articles  50  51  130  147  are  not  defined  in  Part  II,  but  the 
most  serious  ones  involving  unlawful  homicides  and  assaults  are  obviously  covered.  Gaps  in  the  spectrum  of  substantive 
offenses  can  be  considered  later.  The  important  objective  is  to  provide  for  jurisdiction  in  the  Federal  courts  to  try  all 
persons,  regardless  of  their  nationality  or  status,  against  whom  there  exists  probable  cause  to  believe  that  they  have 
committed  a  grave  breach  of  the  conventions. 

3.  The  language  of  the  Department  of  Justice  draft  is  intended  to  make  the  clause  more  specific.  The  only  substantive 
difference  noted,  however,  is  affected  by  the  words:  "an  international  treaty  or  convention  adhered  to  and  ratified  by  the 
U.S."  This  would  provide  a  jurisdictional  base  for  offenses  (otherwise  included  among  the  substantive  crimes  of  Part  II) 
as  soon  as  the  United  States  ratifies  the  instrument  whether  or  not  the  treaty  is  legally  effective.  Under  the  Brown  Com- 
mission and  Senate  Committee  drafts  the  treaty  could  not  furnish  a  jurisdictional  base  until  it  becomes  legally  effective. 
Many  multilateral  treaties  do  not  become  effective  until  a  certain  proportion  of  States  ratify  it. 
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ArrENDIX  B 

Relationship  Between  Extraterritorial  Provisions  of  Proposed  Federal 
Criminal  Code  aind  Extradition  Treaties  to  Which  the  United  States  Is 
a  Party 

The  overwhelming  majority  of  extradition  treaties  to  which  the  United  States 
is  u  party  rest  primarily  on  the  territorial  principle,  with  some  accommoda- 
tion for  sea  and  air  crimes.  The  proposed,  Code's  assertion  of  American  criminal 
jurisdiction  over  persons  icho  commit  crimes  outside  United  States  territory 
is  clearly  beyond  the  contemplation  of  all  but  a  few  of  the  more  recent 
treaties  signed  by  the  United  States.  At  the  same  time,  the  expanded  extra- 
territorial scope  of  the  proposed  Code  represents  no  affront  to  the  proprieties  of 
international  law.  Indeed,  it  may  well  be  argued  that  the  United  States  merely 
series  to  assert  a  criminal  jurisdiction  more  consonant  with  the  extraterritorial 
claims  to  be  found  in  most  civil  law  penal  codes.  Nevertheless,  assertion  of 
criminal  jurisdiction  over  a  person  not  presently  within  the  territorial  domain 
of  the  United  States  for  the  commission  of  a  crime  outside  that  domain,  how- 
ever much  sanctioned  by  the  general  practice  of  States,  can  be  effective — in 
the  absence  of  abduction— only  if  the  asylum  state  agrees  to  surrender  the 
person  over  whom  jurisdiction  is  claimed.  Treaties  of  extradition  have  tradi- 
tionally provided  the  rules  and  procedures  by  which  the  asylum  State  delivers 
up  persons  to  the  State  asserting  criminal  jurisdiction. 

An  examination  of  American  treaties  reveals  that  many  express  themselves 
in  language  similar  to  that  of  the  United  States — Great  Britain  agreement  of 
1931,  eff.  1932,  which  subjects  to  surrender  persons  whose  crimes  were  "com- 
mitted within  the  jurisdiction  of  the  one  Party  .  .  .  (and  who)  shall  be 
found  within  the  territory  of  the  other".  The  semantic  argument  might  be 
made  that  since  such  treaties  regularly  distinguish  between  the  "jurisdiction" 
of  the  requesting  State  and  the  "territory"  of  the  requested  State,  the  pro- 
posed Code's  assertions  of  extraterritorial  jurisdiction  fit  within  the  language 
of  these  agreements.  Thus,  an  assault  on  a  federal  employee  in  England  will 
have  been  "committed  within  the  'jurisdiction'  of"  the  United  States,  once 
the  Code  became  law.  In  practice,  however,  the  word  "jurisdiction,"  as  used 
in  such  clauses,  has  been  uniformly  interpreted  as  the  territorial  jurisdiction 
of  the  requesting  State.1  The  German-American  agreement  of  1930,  eff.  1931, 
actually  employs  the  words  "territorial  jurisdiction"  when  referring  to  the 
place  of  the  fugitive's  conduct.  Thus,  the  territorial  principle  has  prevailed  in 
the  interpretation  and  practice  of  extradition  treaties.  Since  the  proposed  Code 
invokes  principles  of  jurisdiction  in  addition  to  the  strictly  territorial,  it  is 
apparent  that  most  treaties  to  which  the  United  States  is  a  party  will  require 
revision. 

Precedent  for  a  departure  from  rigid  adherence  to  the  territorial  principle 
is  to  be  found  in  several  recent  treaties  of  extradition.  The  Spanish-American 
treaty,  rff.  1971,  provides  in  Article  III,  B.  in  part,  that:  "when  the  offense 
for  which  the  extradition  has  been  requested  has  been  committed  outside  the 
territory  of  the  requesting  Party,  extradition  may  be  granted  if  the  laws  of  the 
requested  Party  provide  for  the  punishment  of  such  an  offense  committed  in 
similar   circumstances." 

It  would  seem  to  follow  that  an  American  request  to  extradite  a  person  from 
Spain  for  an  act  committed  outside  American  territory  would  be  entertained 
by  the  Spanish  government — assuming  the  latter  resolved  to  waive  any  con- 
current jurisdiction  it  might  have  over  the  act — if,  first,  the  nature  or  type  of 
act  were  generally  punishable  by  Spanish  law  and  if,  secondly,  Spanish  law 
asserted  extraterritorial  jurisdiction  over  that  kind  of  act  when  done  outside 
Spanish  territory.  The  second  condition  seems  the  only  plausible  meaning  of 
the  phrase  "committed  in  similar  circumstances."  Of  course,  such  a  request 
would  not  be  made  at  the  present  time  since  the  proposed  Code  is  not  yet  law : 


1  "In  practice  of  extradition,  the  jurisdiction  of  the  requesting  State  and  of  the 
requested  asylum  State  over  the  defendant  is  hased  upon  the  principle  of  territoriality. 
The  treaty  offense  must  have  heen  committed  within  the  territorial  jurisdiction  of  the 
requesting  state  and  the  fugitive  must  he  found  within  the  territorial  jurisdiction  of 
•  he  asylum  State."  American  Journal  of  International  Law,  50.  190.").  "The  Now 
Extradition  Treaties  of  the  I'nited  States",  Alona  E.  Evans.  The  older  standard 
treatises   on    extradition    agree   on    this    point. 
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aor  conversely,  for  the  same  reason,  would  a  Spanish  request  provoked  by  an 

act  outside  Spanish  territory  be  entertained  by  the  American  authorities — - 
American  law  generally  failing  at  present  to  punish  for  an  act  "committed  in 
similar  circumstances",  i.e.  outside  American  territory. 

The  T8raeli-Americ<m  Convention  of  Jt)H,i  eff.  l'JU.i,  also  breaches  the  territor- 
ial principle,  declaring  in  Article  III: 

"When  the  offense  has  been  committed  outside  the  territorial  jurisdiction  of 
the  requesting  Party,  extradition  need  not  be  granted  unless  the  laws  of  the 
requested  Party  provide  for  the  punishment  of  such  an  offense  committed  in 
similar  circumstances." 

This  treaty  is  at  one  with  the  Spanish  article  in  laying  down  the  two  condi- 
tions of  like  offense  and  commission  in  similar  circumstances.  It  is  at  variance 
in  its  use  of  the  phrase  "territorial  jurisdiction"'  rather  than  simply  "territory,"' 
the  former  phrase  being  defined  elsewhere  in  the  Israeli  agreement  to  clearly 
embrace  not  only  territorial  waters  and  air  space  but  also  vessels  and  air- 
craft belonging  to  one  of  the  Parties  or  to  their  citizens  or  corporations  when, 
upon  or  over  the  high  seas.  The  Spanish  treaty  however,  defines  '•territory'' 
in  similar  fashion  and  thus  the  distinction  in  terminology  here  is  not  crucial. 

A  more  significant  difference  perhaps  between  the  two  articles  is  the  Israeli 
"need  not  be  granted  unless"  as  opposed  to  the  Spanish  "may  be  granted."  It 
appears  that  under  the  Israeli  phraseology  extradition  is  obligatory  if  all  con- 
ditions are  met,  while  the  Spanish  preserves  a  measure  of  discretion  for  the 
requested  Party  even  should  the  necessary  conditions  be  fulfilled.  This  apparent 
discretion  extends  even  to  the  fulfillment  of  a  third  condition  laid  down  l>v 
Article  III,  B,  of  the  Spanish  treaty  which  takes  into  account  the  possibility 
of  rival  extradition  requests :  ".  .  .  and  if  the  person  whose  surrender  is  sought 
is  not  also  the  subject  of  a  request  from  another  State  whose  jurisdiction  over 
the  person  may  take  preference  for  territorial  reasons  and  in  respect  of  which 
there  exists  an  equal  possibility  of  acceding  to  a  request  for  extradition." 

This  latter  condition  is  instructive  in  another  respect,  i.e.,  in  the  phrase 
"whose  jurisdiction  over  the  person  may  take  preference  for  territorial  rea- 
sons .  .  ."  Even  in  the  very  Article  which  releases  extradition  from  the  con- 
straints of  strict  territoriality,  the  primacy  of  that  principle  yet  asserts  itself. 
If  territoriality  no  longer  be  the  only  jurisdictional  basis  for  extradition,  it 
remains  nevertheless  primus  inter  pares. 

In  accord  with  the  shift  from  the  strict  territorial  principle  are  the 
Swedish-AmeriCQn  treaty  eff.  1963,  and  the  Brazilian-American  treaty,  eff. 
196',.  Article  IV   (2)   of  the  Swedish  reads: 

"When  the  offense  ("crime  or  offense"  in  Article  IV  of  the  Brazilian)  has 
been  committed  outside  the  territorial  jurisdiction  of  the  requesting  State, 
the  request  for  extradition  need  not  be  honored  unless  the  laws  of  the  request- 
ing State  and  those  of  the  reqtiested  State  authorize  prosecution  ("punish- 
ment"— Brazilian)  of  such  offense  ("crime  or  offense" — Brazilian)  under  cor- 
res|K>nding  circumstances  ("in  this  circumstance" — Brazilian)." 

Similar  in  language  to  the  Israeli  agreement,  these  treaties  contain  the  added 
condition  that  the  laws  of  the  requesting  Party  also  authorize  prosecution. 
This  requirement  seems  but  a  statement  of  the  obvious,  at  least  for  the  ordi- 
nary situation  where  the  requesting  State  intends  to  prosecute,  it  being  un- 
likely that  a  State  would  seek  or  grant  extradition  if  the  penal  laws  of  the 
requesting  State  did  not  extend  extraterritorially  to  the  act  in  question.  On 
the  other  hand  it  may  have  reference  to  circumstances  where  the  latter  is 
requesting  extradition  as  a  courtesy  to  a  third  State  who  wishes  to  prosecute 
but  has  no  treaty  with  the  asylum  state:  it  may  also  contemplate  a  situation 
where  the  requesting  State  is  seeking  to  prosecute  for  acts  done  in  a  third 
State. 

The  Brazilian  and  Swedish  agreements  contain  further  provisions  which  dis- 
tinguish them  from  other  treaties  and  also  from  each  other.  Article  V  of  the 
Brazilian  treaty  provides: 

"Extradition  shall  not  he  granted  in  any  of  the  following  circumstances:  (1) 
when  the  requested  State  is  competent,  according  to  its  laws,  to  prosecute  the 
person  whose  surrender  is  sought  for  the  crime  or  offense  for  which  fhat  per- 
son's extradition  is  requested  and  (2)  the  requested  State  intends  tn  exercise 
jurisdiction  " 

This  article  at  once  asserts  the  territorial  and  j>ersonality  principles,  both 
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to  the  detriment  of  liberal  extradition  practice.  First  of  all,  it  makes  explicii 
what  is  surely  implicit  in  all  extraterritorial  extradition  treaties — the  requested. 
Stale  can  and  may  punish  a  wrongdoer  for  criminal  acts  done  within  its  own 
territory,  even  though  those  very  acts  may  render  him  liable  to  the  extraterri- 
torial jurisdiction  of  the  other  Party.  Secondly,  the  broad  extraterritorial  crim- 
inal jurisdiction  asserted  by  civil  law  codes  such  as  the  Brazilian  over  the 
acts  of  nationals  likewise  provides  a  basis  under  this  Article  for  refusing  an 
extradition  request.  It  follows  from  the  blanket  proscription  of  Article  V  that 
an  American  demand  for  a  Brazilian  who  carried  out  his  conduct  on  American 
territory  to  the  sole  injury  of  an  American  interest  will  not  be  honored  if 
Brazil  decides  to  prosecute.  In  view  of  the  strong  Brazilian  policy  against 
extradition  of  nationals — only  begrudgingly  relaxed  elsewhere  in  this  treaty — 
it  seems  likely  that  Brazil  would  decide  to  itself  prosecute  in  such  a  situation. 
Artice  V  of  the  Brazilian  treaty  thus  imposes  an  explicit  limitation  on  the 
general  applicability  not  merely  of  the  extraterritorial  principle  acknowledged 
in  Article  IV,  but  of  a  separate  provision  (to  be  considered  below)  which 
authorizes  discretionary  surrender  of  nationals.  In  the  final  analysis  Article  V 
severely  circumscribes  the  effectiveness  of  the  entire  treaty. 

Like  the  Brazilian  treaty,  Article  IV  (1)  of  the  Swedish  agreement  imposes 
a  general  limitation  on  its  extraterritorial  provisions :  "Extradition  need  not 
be  granted  for  an  offense  which  has  been  committed  within  the  territorial 
jurisdiction  of  the  requested  State  .  .  .".  This  explicit  adherence  to  the  terri- 
torial principle ;  however,  is  tempered  by  the  rest  of  the  provision :  ".  .  .  but 
if  the  offense  has  been  committed  in  the  requested  State  by  an  officer  or  em- 
ployee of  the  requesting  State,  who  is  a  national  of  the  requesting  state,  fhe 
executive  authority  of  the  requested  State,  shall,  subject  to  its  law,  have  the 
power  to  surrender  the  person  sought  if,  in  its  discretion,  it  be  deemed  proper 
to  do  so." 

This  explicit,  recognition  of  the  personality  or  nationality  principle  as  a  basis 
for  extradition  accommodates  to  a  large  extent  the  assertions  of  subdivision 
(c)  of  Section  1-1A7  of  the  Senate  version  of  the  proposed  Code;  its  insertion 
in  the  treaty  also  reflects  the  fact  that  Swedish  law  asserts  broad  extraterri- 
torial criminal  jurisdiction  over  the  crimes  of  its  subjects.1  Unlike  the  Brazilian 
treaty,  the  Swedish  agreement  employs  this  principle  to  liberalize  extradition 
practice. 

The  French- American  Supplementary  Convention  (eff.  1971)  to  the  Oonven- 
1  tion  of  1909,  acknowledges  the  extraterritorial  principle:  Without  prejudice 
!  to  the  jurisdictional  provisions  of  Article  I  of  this  Convention,  when  the 
:  offense  has  been  committed  outside  the  territory  of  both  Contracting  Parties, 
extradition  may  be  granted  if  the  laws  of  the  requested  Party  provide  for 
i  the  punishment  of  such  an  offense  committed  in  similar  circumstances. 

Similar  to  the  Spanish  treaty  in  its  discretionary  emphasis  (the  use  of 
;  "may"  as  opposed  to  "need  not  .  .  .  unless")  an)d  generally  similar  to  other  re- 
cent treaties  in  its  requirements  of  like  offenses  and  similar  circumstances,  it 
differs  markedly  from  all  of  them  in  its  use  of  the  phrase,  "committed  outside 
the  territory  (or  territorial  jurisdiction)  of  the  requesting  Party  (or  requesting 
State)".  By  their  terms  at  least,  they  embrace  acts  committed  within  the 
territory  of  the  requested  State — other  provisions  being  inserted  (as  in  the 
Brazilian  and  Swedish  agreements)  to  qualify  the  plain  meaning.  The  French 
supplementary  provision,  however,  apparently  rules  out  immediately  the  possi- 
bility of  extradition  for  crimes  committed  in  the  requested  State.  Only  if  the 
extraterritorial  crime  is  done  outside  the  territory  of  both  States  will  extradi- 
tion be  granted.  Here  the  primacy  of  the  territorial  principle  is  explicitly  ex- 
pressed, placing  the  French  treaty  close  to  the  Brazilian  in  its  preservation 
of  prime  jurisdiction  for  the  requested  State  in  any  matter  conceivably  affect- 
ing its  interests. 

The  provisions  of  the  five  recent  American  extradition  treaties  just,  consid- 
ered represent  various  attempts  to  accommodate  extraterritorial  principles  of 
criminal  jurisdiction.  All  agree  on  two  conditions  precedent  to  the  granting 
of  extradition — the  laws  of  the  requested  State  must  provide  punishment  for 

_=  "If  a  crimp  has  been  committer!  outside  the  Realm  by  a  Swedish  citizen  or  by  an 
alien  domiciled  in  Sweden,  he  shall  be  tried  according  to  Swedish  law  and  in  a 
Swedish  court." — Swedish  Penal   Code,   Chapter   2,   Section   2. 
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(1)  a  like  offense,  (2)  committed  abroad.  Several  of  the  treaties  reflect  in 
one  way  or  another  a  continuing  adherence  to  the  primacy  of  the  territorial 
principle,  using  it  to  limit  the  treaty  obligations  of  the  requested  State.  At  the 
same  time  acknowledgement  is  granted  the  personality  principle,  the  Brazilian 
treaty  relying  upon  it  to  narrow  the  duty  to  extradite,  the  Swedish  agreement 
employing  this  principle  in  the  manner  intended  to  give  fuller  effect  to  its 
extraterritorial  provisions.  As  codes  of  numerous  civil  law  States  claim  juris- 
diction over  their  own  nationals  for  extraterritorial  acts,  the  Swedish  treaty 
(the  Brazilian  example  notwithstanding)  may  well  serve  as  a  model  for  future 
extradition  treaty  revisions  seeking  to  accommodate  the  assertions  of  the  pro- 
posal code. 

II.  In  its  enumeration  of  independent  bases  of  extraterritorial  jurisdiction, 
the  proposed  Code  is  devoid  of  any  reference  to  persons  who  are  not  citizens 
of  the  United  States.  The  only  reference  to  citizenship  at  all  in  the  Senate 
version  is  in  subdivision  (c>  of  Section  1-1 A7,  discussed  above,  establishing 
the  American  citizenship  of  the  offender  as  a  separate  basis  of  jurisdiction. 
The  House  version  likewise  asserts  jurisdiction  in  certain  instances  where  the 
offender  or  victim  is  an  American  national.  No  qualifications  or  exceptions  for 
non-United  States  citizens  are  to  be  found  in  any  of  the  several  and  separate 
categories  upon  which  extraterritorial  jurisdiction  is  based.  Prima  facie  the 
proposed  Code  claims  jurisdiction  over  the  extraterritorial  acts  of  non-citizens 
of  the  United  States. 

Assertion  of  criminal  jurisdiction  over  the  acts  of  foreigners  done  albroad  is 
reflected  in  a  number  of  civil  law  codes,  though  they  appear  to  vary  in  terms 
of  reach.  The  French  code,  for  example,  restricts  such  assertion  to  a  limited 
category  of  cases  deemed  particularly  vital  to  French  interests.  Thus  Article 
694  of  the  French  code  claims  jurisdiction  over  every  foreigner  who  outside 
the  territory  of  the  Republic  renders  himself  guilty,  either  as  a  perpetrator 
or  an  accomplice,  of  a  major  or  minor  crime  against  the  security  of  the  State 
or  of  the  counterfeiting  of  the  seal  of  the  State  or  current  national  moneys. 

It  is  obvious  that  both  versions  of  the  proposed  Code  go  further  in  their 
extraterritorial  jurisdictional  claims.  The  Swedish  penal  code,  on  the  other 
hand,  lends  support — as  do  other  European  penal  laws — to  the  American  asser- 
tion of  jurisdiction  based  on  citizenship  of  the  victim.  Thus  Sweden  claims 
jurisdiction  over  crimes  of  aliens  done  abroad  if  the  crime  was  committed 
against  Sweden,  a  Swedish  citizen,  or  a  Swedish  group,  institution  or  organi- 
zation or  against  at  alien  domiciled  in  Sweden,  Oh.  2,  Sec.  3  (2),  Swedish 
Penal  Code.  Other  European  codes  assert  similar  jurisdictional  claims  under 
various  principles  of  international  law. 

Precisely  where  the  proposed  code  fits  within  the  spectrum  of  extra  territorial 
jurisdictional  claims  by  States  over  aliens  depends  ultimately  on  the  actual 
interpretations  and  practices  of  those  States.  Even  assuming,  however,  that 
the  Code's  claims  are  compatible  with  those  of  other  governments,  the  practical 
question  remains  of  how  the  United  States  can  effectively  exercise  this  juris- 
diction. As  treaties  of  extradition  are  the  normal  means  by  which  an  aggrieved 
State  brings  within  the  physical  domain  of  its  courts  accused  persons  residing 
abroad,  the  concrete  issue  is  whether  or  not  nationals  of  the  requested  States 
are  extraditable  under  treaties  to  which  the  United  States  is  a  party. 

A  survey  of  current  American  extradition  treaties  reveals  that  in  terms  of 
treatment  of  nationals  of  the  requested  State,  these  treaties  may  be  generally 
divided  into  four  categories — 1)  those  which  do  not  refer  at  all  to  such  persons, 
2)  those  which  exempt  the  requested  State  from  any  obligation  to  surrender  its 
own  nationals,  3)  those  which  contain  an  exemption  clause  as  in  2)  above  but 
add  a  clause  to  the  effect  that  the  requested  State  nevertheless,  at  its  discre- 
tion, may  surrender  its  own  nationals,  and  4)  one  which  specifically  states  that 
nationality  is  not  a  grounds  for  refusing  to  extradite. 

Representatives  of  treaties  which  make  no  reference  to  nationals  of  the  re- 
quested State  is  the  United  States-Great  Britain  agreement  of  1931  eff.  1932. 
Both  countries  have  long  interpreted  such  treaties  as  applying  to  all  persons : 
citizens  as  well  as  non-citizens,  of  the  requested  State.  Since  the  treaty  applies 
by  its  terms  to  all  persons  and  makes  no  specific  exception  for  any  particular 
class,  the  requested  State  is  bound  by  the  treaty  to  deliver  up  its  nationals 
to  the  other  party. 
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This  interpretation  is  traditional  among  common-law  nations.8  So  fundamental 
is  this  attitude  that  on  occasion  both  Great  Britain  and  the  United  States 
have  waived  reciprocity  in  permitting  surrender  of  their  citizens  to  nations 
who  refuse  to  deliver  up  their  own  nationals.  Thus  the  Supreme  Court  upheld 
the  authority  of  the  federal  executive  to  surrender  an  American  citizen  to 
Italy  under  a  treaty  devoid  of  reference  to  citizens  of  the  requested  State,  de- 
spite the  fact  that  Italy  had  repeatedly  refused  to  surrender  its  own  nationals 
to  the  United  States — maintaining  (in  direct  opposition  to  the  common  law 
view)  that  principles  of  public  law  establish  that  citizens  of  the  requested 
State  are  impliedly  exempted  from  extradition  treaties  unless  expressly  in- 
cluded.  Charlton   v.  Kelly,  212!)  U.S.  447    (1913). 

The  Italian  position,  as  cited  in  the  Kelly  case,  signifies  the  basic  hostility 
of  civil  law  nations  to  surrender  of  their  nationals.  At  the  time  of  the  deci- 
sion the  municipal  law  of  Italy  absolutely  prohibited  the  extradition  of 
nationals.  This  prohibition  became  law  in  1890,  years  after  the  signing  of  the 
Italian-American  extradition  treaty  in  18GS  (cf.  Kelly,  supra,).  Thus  the  Italian 
interpretation  of  the  treaty  was  clearly  dictated  by  its  domestic  legislation. 
In  194(>.  following  a  1930  modification  of  Italian  law  which  permitted  extradi- 
tion of  nationals  if  "specifically  provided  for  in  an  international  convention", 
the  Italian  government  agreed  in  an  Exchange  of  Notes,  eff.  1946,  with  the 
United  States  that  the  treaty,  in  view  of  the  present  state  of  Italian  law, 
would  henceforth  apply  to  "individuals  having  Italian  citizenship." 

The  history  of  the  Italian  treaty  reflects  the  divergence  in  attitudes  between 
the  civil  law  and  common  law  nations  with  respect  to  the  surrender  of  na- 
tionals. More  significant,  however,  than  the  negative  interpretation  by  civil 
law  countries  of  treaties  which  make  no  mention  of  nationals,  is  the  tradi- 
tional insistence  of  these  nations  on  the  inclusion  of  specific  exemption  clauses 
for  nationals  of  the  requested  State.  Such  clauses  almost  invariably  reflect 
municipal  laws  prohibiting  or  severely  restricting  the  surrender  of  nationals. 

Typical  of  exemption  clauses  is  the  old  version  of  Article  V  (later  amended, 
1970  cf  below)  of  the  French-American  treaty  of  1909:  "Neither  of  the  contract- 
ing Parties  shall  be  bound  to  deliver  up  its  own  citizens  or  subjects  unlder  the 
stipulations  of  this  convention."  The  plain  wording  of  this  provision  might  be 
well  construed  as  granting  discretion  to  both  Parties  to  either  acquiesce  in  or 
deny  a  request  to  surrender.  Yet  French  practice  since  the  middle  of  the  19th 
Century  has  been  to  continually  refuse  to  surrender  French  nationals,  both 
under  treaties  with  exemption  clauses  of  this  sort  and  under  treaties  of  the 
type  discussed  earlier,  where  nothing  is  said  of  nationality.4  The  practical,  as 
opposed  to  the  logical,  consequence  of  exemption  clauses,  has  been  simply  to 
support  the  right  of  civil  law  countries  to  refuse  to*  deliver  up  their  own  citi- 
zens. 

American  judicial  interpretation  of  Article  V  of  the  French-American  treaty 
of  1909  reinforced  the  negative  effect  of  such  exemption  clauses.  In  Valentine  v. 
U.S.  ex  rel  NeidecJcer,  299  U.S.  5(1936)  the  Court,  finding  that  the  American 
executive  has  no  power  to  surrender  American  citizens  in  the  absence  of  an 
Act  of  Congress  or  a  treaty  conferring  such  power,  held  that  since  the  French- 
American  treaty  imposed  no  duty  to  surrender  nationals,  the  treaty  failed  to 
confer  any  power  to  do  so. 

Drawing  on  the  history  of  this  and  other  treaties  and  citing  the  traditional 
American  view  that  treaties  devoid  of  reference  to  nationals  do  confer  such 
power,  the  court  rejected  the  notion  that  a  grant  of  discretionary  power  to 
the  executive  could  be  implied  from  the  provision. 

A  number  of  extradition  treaties  containing  exemption  clauses  also  include 
specific  grants  of  discretionary  authority  to  the  executives  of  each  contracting 
party  to  surrender  their  own  citizens.  Some  of  these  treaties  long  antedate  the 
Neidcckcr  decision,  such  as  the  American-Japanese  treaty  of  1886.  Others  are 
of  more   recent    vintage   and   obviously    accommodate   the    Neideekcr   decision. 


^  I. A.  Shearer.  Extradition  in  International  Law,  1971.  ■ — 121-123  Shearer  suggests 
that  the  common  law  attitude  to  surrender  of  nationals  is  rooted  in  the  strictly  terri- 
torrial  view  that  common  law  nations  have  long  held  that  regard  to  criminal  juris- 
diction. As  opposed  to  those  who  practice  under  civil  law  codes  with  wide 
international  reach,  "there  is  .  .  .  ever  present  in  the  minds  of  Anglo-American  lawyers 
the  spectre  of  persons  committing  crimes  abroad  with  impunity  so  long  as  they  escape 
the   iurisditcion   of  the  locus  delicti  and   return   to   their   homeland."    (p.    122). 

4  Shearer,   op.cit.,   Ch.   4. 
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Thus.  Article  V  Of  the  French  American  treaty,  discussed  above,  was  amended 
in  1970,  eff.  1971,  I"  read  as  follows: 

"There  is  no  obligation  upon  the  requested  Stale  to  grant  the  extradition  of 
a  person  who  is  a  national  of  the  requested  Slate,  hut.  the  executive  authority 
of  the  requested  stale,  shall,  insofar  as  the  legislation  of  the  State  penults 
have  the  power  to  surrender  a  national  of  that   state,  if,  in  its  discretion,  it 

01     deemed    proper    to   do    SO." 

That  the  amendment  was  made  to  accommodate  the  United  States  is  clear 
from  the  facl  that  French  municipal  law  still  prohibits  the  extradition  of 
French  citizens.'  Similar  exemption  clauses  conferring  discretionary  authority 
are  to  he  found  in  American  treaties  with  Sweden,  Brazil  and  Spain,  all  con- 
cluded between  F.Hil  and  1971.  It  is  instructive  to  note  that  the  Brazilian  treaty 
did  nni  become  effective  until  some  two  years  after  the  agreement  was  signed, 
a  protocol  being  added  at  the  request  of  Brazil,  setting  forth  an  interpretation 
of  the  discretionary  clause  which  stressed  the  lack  of  obligation  to  deliver  up 
one's  own  nationals.  Significant  here  is  the  provision  of  Article  V  discussed 
above,  which  forbids  extradition  for  acts  which  the  requested  State  is  com- 
petent to  prosecute  and  intends  to  prosecute.  The  combined  effect,  of  these 
Articles  giyes  to  the  Brazilian  government  a  strong  basis  for  declining  to 
surrender  iis  nationals,  even  for  acts  committed  outside  its  territory. 

One  treaty  which  specifically  adheres  to  the  common  law  position  on  surren- 
der of  the  requested  state's  national  is  the  Israeli- American  agreement  effec- 
tive 196S.  Article  I V  states:  "A  requested  Party  shall  not  decline  to  extradite 
a  person  sought  because  such  person  is  a  national  of  the  requested  Party." 

The  Israeli  treaty,  and  treaties  which  make  no  reference  to  nationals  of  the 
requested  State — where  both  Parties  to  such  treaties  adopt  the  common  law- 
view — obviously  represent  the  type  of  current  instruments  which  might  effectu- 
ate some  of  the  various  extraterritorial  jurisdictional  claims  of  the  proposed 
Code.  The  great  majority  of  treaties  to  which  the  United  States  is  a  party, 
however,  contain  exemption  clauses  for  nationals  of  the  requested  State,  some 
of  which  accommodate  American  judicial  requirements  by  the  addition  of  a 
discretionary  authority  clause.  Such  clauses  reflect  on  the  part  of  the  non- 
American  party  either  a  strong  national  policy  against  the  extradition  of  na- 
tionals or  a  municipal  law  expressly  forbidding  their  surrender.  Nevertheless,  a 
modification  of  these  laws  and  policies  will  he  necessary  before  full  effect  can 
be  given  to  most  of  the  extraterritorial  jurisdictional  provisions  of  the  pro- 
posed Code.  Since  most,  states  now  assert  broad  criminal  jurisdiction  over  the 
extraterritorial  acts  of  their  ow?n  citizens,  it  appears  unlikely  that  many  will 
acknowledge  a  need  to  revise  traditional  policies  hostile  to  extradition  of  na- 
tionals. 

In  conclusion,  most  of  the  treaties  of  extradition  to  which  the  United  States 
is  a  party  will  require  major  revisions  to  accommodate  the  jurisdictional  as- 
sertions of  the  proposed  Code.  The  vast  majority  of  current  treaties  are  rooted 
in  the  principle  of  territorial  jurisdiction.  Several  agreements  of  the  past  dec- 
ade. (Israel,  Sweden,  Brazil.  Spain  and  France)  reflect  a  departure  from 
strict  adherence  to  this  concept  and  permit  extradition  for  extraterritorial 
offenses  under  certain  conditions.  Perhaps  the  most  realistic  provision  among 
these  treaties,  from  the  viewpoint  of  a  potentially  successful  extradition,  is 
to  he  found  in  the  Swedish  Article  which  restricts  its  application  to  an  offender 
who  is  an  officer,  employee  and  national  of  the  requesting  State.  While  such 
a  provision  does  not  fully  accommodate  the  assertions  of  the  proposed  Code. 
it  offers  a  practical,  reasonable  concession  to  the  interests  of  the  requesting 
State.  The  provisions  of  these  recent  treaties  should  and  will  no  doubt  serve  as 
guidelines  in  future  efforts  to  revise  the  strictly  territorial  conventions  on  ex- 
tradition. 

The  surrender  of  nationals  of  the  requested  State  complicates  the  general 
question  of  extraterritorial  jurisdiction.  Most  treaties  specifically  deny  any 
obligation  on  the  part  of  a  State  to  surrender  its  own  citizens.  Most  of  the 
recently  negotiated  treaties  mentioned  above  do  make  concessions  to  executive 


5 Extradition  Law  of  1927.  Art.  .°>(1).  The  1070  admendment  to  the  French-American 
Treaty  is  another  example  <>f  American  willingness  to  waive  reciprocity  on  the  matter 
of  surrendering  nationals.  Dnder  the  treaty  as  it  now  stands,  the  American  executive 
has  actual  authority  to  surrender  Americans:  the  authority  given  the  French  executive 
to  deliver  up  French  nationals  is  merely  potential,  since  "the  legislation  of  that  State 
(France)"   still   does   not    permit  the   extradition  of  French   citizens. 
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discretion  on  this  issue — but  the  very  exercise  of  this  discretion  must  be  con- 
sistent with  the  municipal  laws  of  the  requested  State.  Only  the  Israeli  agree- 
ment expressly  eliminates  nationality  as  a  basis  for  refusing  extradition.  Cer- 
tain procedents,  however,  for  the  surrender  of  a  State's  own  citizens  is  to  be 
found  both  in  diplomatic  practice  under  treaties  which  do  not  refer  to  the 
question,  as  well  as  in  old  but  current  agreements  granting  executive  discretion 
in  the  same  manner  as  those  recently  put  into  force.  Nevertheless,  the  issue 
is  potentially  controversial.  States  may  well  be  recluctant  to  change  longstand- 
ing laws  and  policies  in  order  to  accommodate  an  expansion  of  extraterritorial 
criminal  jurisdiction  by  the  United  States.  It  is  clear,  however,  that  the  over- 
whelming majority  of  extradition  treaties  to  which  the  United  States  is  a 
party  must  be  revised,  not  only  to  comply  with  the  proposed  Code  but  with 
the  bidding  of  the  NeidecJcer  decision  as  well. 

APPENDIX  C 

Proposed  International  Criminal  Court 

For  some  crimes  which  are  by  their  nature  international  in  scope  there  is 
the  distinct  possibility  that  sometime  in  the  future  an  International  Criminal 
Court  might  be  created.  Such  international  crimes  would  include  war  crimes, 
piracy  on  the  high  seas,  airplane  hijacking,  and  international  drug  traffic.  Per- 
haps when  such  a  Court  is  created,  the  United  States  should  relinquish  to  that 
international    body  jurisdiction  over  such  matters. 

In  order  to  make  such  an  international  criminal  court  workable,  however, 
we  would  need  to  develop  further  a  body  of  international  law  that  now  exists 
only  partially  and  we  would  need  to  build  an  international  criminal  court  sys- 
tem on  a  regional  basis  with  provisions  for  appeal  that  would  win  the  respect 
and  confidence  of  members  of  the  Bar  throughout  the  world. 

Such  proposals  are  under  study  by  responsible  legal  scholars.  See,  for  ex- 
ample, the  study  by  the  World  Peace  Through  Law  Center  entitled  "Through 
a  Feasible  International  Criminal  Court"  made  under  the  supervision  of 
Professor  Robert  K.  Woetzel  of  Boston  College,  who  is  also  President  of  the 
Foundation  for  the  Establishment  of  an  International  Criminal  Court.  See  also 
the  draft  convention  on  International  Crimes  and  the  draft  statute  for  an 
International  Criminal  Court  developed  at  the  Wingspread  Conference  Center 
in  Racine,  Wisconsin  in  1972. 

It  is  interesting  to  note  that  Sections  2,  3  and  4  of  Article  3  of  the  Wingspread 
Draft  Convention  on  International  Crimes  provides  for  the  following  jurisdic- 
tion for  the  proposed  International  Criminal  Court: 

"2.  Acts  specified  by  the  following  international  agreements : 

"a.  Crimes  against  peace  as  they  are  defined  in  the  Charter  of  the  Inter- 
national Military  Tribunal  for  the  Trial  of  the  Major  War  Criminals  of  1945; 

•i).  War  crimes  as  they  are  defined  in  the  Charter  of  the  International  Mili- 
tary Tribunal  for  the  Trial  of  the  Major  War  Criminals  of  1945: 

"c.  Acts  subject  to  criminal  sanctions  under  the  Geneva  Conventions  of 
1949; 

"d.  Crimes  against  humanity  as  they  are  defined  in  the  Charter  of  the  In- 
ternational Military  Tribunal  for  the  Trial  of  the  Major  War  Criminals  of 
1945 ; 

"e.  Genocide  as  defined  in  the  Convention  on  the  Prevention  and  Punishment 
of  the  Crime  of  Genocide  of  1948 ; 

"f.  Slavery,  slave  trade  and  related  practices  as  provided  for  in  the  Slavery 
Convention  of  1926,  the  Protocol  of  1953,  and  the  Supplementary  Convention 
of  1956 : 

''g.  Piracy  as  defined  in  the  Convention  on  the  High  Seas  of  1958; 

"h.  Hijacking  and  related  offenses  as  they  are  defined  in  the  Convention  for 
the  Suppression  of  Unlawful  Seizure  of  Aircraft  of  1970  and  the  Convention  for 
the  Suppression  of  Unlawful  Acts  against  the  Safety  of  Civil  Aviation  of  1971: 

"i.  International  traffic  in  drugs  and  other  acts  subject  to  criminal  sanctions 
under  the  Single  Convention  on  Narcotic  Drugs  of  1961  and  the  Amending 
Protocol  of  1972. 

"3.  Acts  belonging  to  any  of  the  following  general  categories — 

"a.  The  planning,  preparation,  initiation  or  waging  of  a  war  of  aggression ;  or 
a  war  in  violation  of  international  treaties,  agreements,  or  assurances. 
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"b.  War  crimes,  being  violations  of  the  laws  and  customs  of  war  committed 
in  armed  conflicts  of  an  International  or  non-international  character; 

■v.  Crimes  against  humanity,  being:  "(i)  Genocide;  "(ii)  mass  murder, 
extermination,  enslavement,  deportation,  and  other  inhumane  acts  committed 
against  any  civilian  population;  "(Hi)  persecutions  on  political,  racial,  religious 
or  cultural   grounds; 

"il.  Slavery,  slave  trade  and  related  practices; 

"e.  Piracy  ; 

"f.  Unlawful  seizure  of  aircraft  or  unlawful  acts  against  the  safety  of  civil 
aviation  ; 

"g.  Unlawfully  taking  across  a  national  frontier  a  person  kidnapped  for 
political,  racial  or  religious  reasons  who  was  engaged  in  governmental  or 
public  activities  ; 

"h.  Acts  of  violence  directed  against  persons  who  enjoy  protection  under 
international   law   in   respect  of  their  function   or  office; 

•i.  International  acts  of  terrorism,  being  criminal  acts  and  intended  or 
calculated  to  create  a  state  of  terror  in  the  minds  of  particular  persons,  or  a 
group  of  persons  or  the  general  public : 

"j.  International  traffic  in  drugs  that  is  made  illicit  by  international  law; 

"k.  International  pollution  or  spoliation  of  the  environment  causing  sub- 
stantial harm  to  the  health,  safety  and  welfare  of  mankind. 

"4.  Acts  which  constitute — 

"a.  Complicity  in  or  culpable  failure  to  prevent  the  commission  of  any  of  the 
above  offenses ;  or 

"b.  Attempts  to  commit  any  of  the  offenses  defined  under  paragraph  2  sub- 
paragraphs b  to  i  and  paragraph  3  subparagraphs  b  to  k  inclusive." 

Many  of  the  offenses  outlined  in  Article  3  of  the  Wingspread  Draft  Con- 
vention on  International  Crimes  are  identical  to  those  covered  by  the  extra- 
territorial provisions  of  the  proposed  new  Federal  Criminal  Code.  Perhaps 
such  offenses  would  be  better  tried  by  an  International  Criminal  Court.  If 
such  an  International  Criminal  Court  is  created  in  the  future,  consideration 
should  be  given  to  amending  the  Federal  Criminal  Code  to  provide  that 
diligent  prosectuion  of  a  similar  offense  before  the  International  Criminal 
Court  would  automatically  supercede  an  assertion  by  the  United  States  of 
extra-territorial  jurisdiction. 

National  District  Attorneys  Association, 

Chicago,  III,  June  31,  1978. 
Hon.  James  O.  Eastland, 
Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Eastland  :  I  am  writing  you  on  behalf  of  the  National  District 
Attorneys  Association  to  express  our  continued  interest  in  the  Congress'  con- 
sideration of  a  new  federal  criminal  code  and  to  again  express  our  concern  with 
the  iK>ssibility  of  unnecessary  expansion  of  federal  criminal  jurisdiction. 

William  Cahn,  testifying  as  President  of  the  National  District  Attorneys 
Association  before  the  Subcommittee  on  Criminal  Law  and  Procedures  on 
May  L':'>.  1972,  voiced  this  Associations'  strong  opposition  to  the  expansion  of 
federal  criminal  jurisdiction  contained  in  the  proposed  of  the  National  Com- 
mission on  Reform  of  Federal  Criminal  Laws.  He  noted  that  that  proposed 
code  posed  the  danger  of  expanding  federal  criminal  jurisdiction  to  the  point 
where  it,  would  be  almost  fully  concurrent  with  that  of  the  states.  The  National 
District  Attorneys  Association  favors  a  strong  federal  code  but  one  which 
keeps   federal   functions   within   their  proper   sphere. 

We  are  pleased  to  note  that  our  views  and,  similar  views  expressed  by 
others,  have  been  taken  into  consideration  by  the  drafters  of  the  two  bills 
now  before  this  Committee — S.  1,  introduced  by  Senators  MeClellan,  Ervin.  and 
Ilruska,  and  S.  1400,  introduced  by  Senators  Hruska  and  MeClellan.  The  reach 
of  federal  jurisdiction  proposed  by  the  Natinal  Commission  has  been  reduced 
in  S.  1  and  S.  1400.  For  example,  that  provision  of  the  National  Commission's 
proposed  code  which  would  permit  the  federal  government  to  prosecute  for  a 
common    law    crime    committed    in    the    course    of    a    federal    crime    has    been 
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markedly  restricted  in  the  approach  taken  by  S.  1  (which  would  permit  ;i 
higher  sentence  in  a  limited  number  of  such  instances)  and  by  S.  1400 
(which  would  permit  the  prosecution  of  such  offenses  in  a  separate  count  in 
an  even  more  limited  number  of  such  instances).  In  our  view,  the  compound 
grading  approach  of  S.  1  and  the  ancillary  jurisdiction  approach  of  S.  1400 
are  both  acceptable  as  drafting  techniques,  but  we  favor  the  more  restrictve 
application  employed  in  S.   1400. 

While  the  two  bills  now  before  the  Committee  have,  in  different  degrees, 
overcome  many  of  the  problems  we  foresaw  with  the  jurisdiction  expansion 
Droposed  by  the  National  Commission,  we  strongly  urge  this  Committee  to 
consider  further  reductions  in  the  scope  of  federal  jurisdiction.  It  is  not 
necessarily  sufficient  that  a  proposed  new  federal  criminal  code  be  limited 
fo  the  reach  of  existing  federal  jurisdiction,  which  is  already  excessively 
broad  in  some  areas.  We  continue  to  believe  that  the  most  effective  law 
enforcement  is  local  law  enforcement.  As  noted  by  Mr.  Cahn :  "If  local  law 
enforcement  in  some  areas  has  not  achieved  the  full  measure  of  its  promise, 
the  proper  federal  response  is  the  furnishing  of  financial  aid  and  technical 
associstance  that  will  help  the  states  to  maintain  a  high  standard  of  per- 
formance." 

In  sum,  while  there  is  need  for  a  strong  criminal  code,  there  is  no  need 
for  a  major  expansion  of  federal  jurisdiction  or  even  for  the  maintenance  of 
current  federal  jurisdiction  in  some  areas.  We  urge  this  Committee  to  restrict 
the  compass  of  federal  jurisdiction  to  situations  in  which  such  jurisdction  is 
clearly  in  the  national  interest. 
Yours  very  truly, 

Carol  S.  Vance, 

President. 


Comments  on  S.  1400 

U.S.  Department  of  the  Interior, 

Indian  Civil  Rights  Task  Force, 

Office  of  the  Solicitor, 
Washington,  D.C.  February  16,  1973. 
Memorandum  To :  James  J.  Clear,  Division  of  Indian  Affairs. 
From  :  Indian  Civil  Rights  Task  Force. 
Subject :   Criminal  Law  Reform  Proposals  of  Department  of  Justice. 

Insofar  as  the  provisions  relating  to  Indians  are  concerned,  the  code 
proposal  of  the  Department  of  Justice  is  an  improvement  over  the  proposals 
of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws,  particularly 
their  proposed  25  USC  §  212.  The  Justice  proposal,  however,  retains  some  of 
the  questionable  elements  of  the  proposal   of  the  National   Commission. 

As  we  understand  the  Justice  Department  proposals.  Section  P203  would 
extend  all  federal  enclave  laws,  both  felony  and  misdemeanor,  to  the  Indian 
country  "except  to  the  extent  that  a  state  has  exclusive  jurisdiction  thereover 
as  provided  in  Title  25  or  to  the  extent  that  the  local  tribe,  band,  community, 
group  or  Pueblo  has  punished  an  offense  committed  therein  by  an  Indian."  The 
one  exception  to  this  extension  of  federal  enclave  laws  is  found  in  proposed 
Section  U1871  (a)  which  would  specifically  exclude  application  of  the  Assimila- 
tive Crimes  Act  (18  USC  13)  within  the  Indian  country.  Thus  state  laws 
would  be  applicable  within  Indian  country  only  to  the  extent  that  the  state 
itself  had  jurisdiction  to  enforce  its  law  therein.  The  extent  to  which  a 
state  may  exercise  jurisdiction  within  Indian  country  is  not  stated  in  the 
present  proposal  but  remains  to  be  defined  in  a  further  proposal  to  be  included 
in  Title  2~>  of  the  U.S.  Code.  Finally.  Section  P205  provides  that  the  exist- 
ence of  federal  jurisdiction  over  an  offense  does  not  in  itself  preempt  tribal 
jurisdiction  over  the  same  conduct  or  the  same  offense. 

While  Sections  U1871  and  P205  appear  to  be  significant  improvements  over 
the  proposals  of  the  National  Commission,  we  have  substantial  doubts  as  to 
the  merits  of  Section  P203.  There  are  three  aspects  of  this  section  that 
appear  questionable:  (1)  the  unlimited  extension  of  federal  enclave  laws 
over  offenses  involving  Indians  in  the  Indian  country:  (2)  questions  arising 
from  application  of  Section  P203  ousting  federal  jurisdiction  over  offenses 
already   punished    by   a    tribe    and    Section   205   providing   that    federal    juris- 
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diction  over  an  offense  dues  ool    preempt    tribal  jurisdiction   over   t lie  same 
conduct;  and   (3)   the  as  yet  undefined  exclusion  from  federal  jurisdiction  of 

those   mailers  over   winch   a    state   has   exclusive  criminal   jurisdiction. 

The  expansion  of  federal  jurisdiction  proposed  by  the  Department  of 
Justice  raises  the  same  questions  and  issues  as  the  proposal  of  the  National 
Commission.  The  comments  set  forth  in  Part  A  of  our  memorandum  of  De- 
cember 1  1th  analyzing  the  proposed  reform  of  the  Natioal  Commissions  are 
equally  applicable  to  the  proposal  of  the  Department  of  Justice  insofar  as 
expansion  of  federal  jurisdiction  is  concerned  .The  basic  feature  of  both 
proposals  in  this  respect  is  that  they  fail  to  distinguish  between  the  situation 
that  prevails  in  a  federal  enclave  in  which  the  jurisdiction  of  the  federal 
government  is  sole  and  exclusive  and  the  situation  that  prevails  in  Indian 
country  where  the  Indian  communities  maintain  their  own  political  organiza- 
tions with  full  authority  to  legislate  on  their  own  behalf  as  they  see  their 
own  needs. 

The  Commentary  to  the  proposal  of  the  National  Commission  stated  thai 
one  reason  for  expanding  federal  jurisdiction  in  Indian  country  was  to  fdl 
a  void  that  existed  as  to  offenses  of  more  than  misdemeanor  grade  which 
were  no!  included  within  the  Major  Crimes  Act.  the  assumption  being  that 
tribal  courts  could  not  reach  such  conduct.  Kidnapping  was  cited  as  an 
example  of  such  an  offense.  See  Commentary  to  25  USC  212.  Vol.  VIII 
Working  Papers,  page  1524.  This  was  an  erroneous  assumption  on  the  part 
of  the  draftsman  as  was  shown  in  Part  B  of  our  December  14th  memorandum. 

There  are  two  notable  problems  with  the  Major  Crimes  Act  (18  USC  1153) 
of  Constitutional  dimension  which  result  in  discriminatory  treatment  against 
Indian  defendants.  First,  a  series  of  decisions  has  held  that  an  Indian 
charged  with  an  offense  under  the  Major  Crimes  Act  is  not  entitled  to  an 
instruction  on  a  lesser  included  offense.  (See  Part  B  III  of  our  December 
14th  memorandum).  Second,  the  adoption  of  state  definitions  of  offenses  and 
state  penal  provisions  frequently  results  in  harsher  penalties  and  lower 
quantum  of  proof  than  would  apply  to  the  same  offense  committed  by  a 
white  man  against  an  Indian.  This  has  resulted  in  dismissal  of  indictments 
against  Indian  defendants  on  Constitutional  grouds.  See  United  States  v. 
Kuwanyaioma,  Cr.-70-104  Phx  WPC  (D.  Ariz.,  1970).  The  proposals  of  the 
National  Commission  and  the  Department  of  Justice  to  repeal  the  Major 
('rimes  Act  and  reduce  or  simply  eliminate  the  exceptions  under  the  General 
Crimes  Act  (18  USC  1152)  would  cure  these  Consitutional  deficiencies,  but 
lii"  suae  result  could  also  be  accomplished  by  amendment  of  the  Major  Crimes 
Act.  thus  avoiding  the  sweeping  application  of  all  federal  enclave  laws  to  the 
Indians  country. 

We  note  an  apparent  conflict  between  the  provision  of  Section  P205  pro- 
viding that  federal  jurisdiction  shall  not  preempt  tribal  jurisdiction  and 
Section  P203  ousting  federal  jurisdiction  after  punishment  under  the  local 
law  of  the  tribe. 

One  of  the  matters  Of  gravest  concern  with  respect  to  the  proposal  of  the 
National  Commission  was  the  effect  their  proposal  would  have  on  tribal 
court  jurisdiction.  In  Tart  P»  of  our  memorandum  of  December  14fh.  we 
pointed  out  that  the  Commissions'  proposal  (25  USC  212)  appeared  to  strip 
tribes  of  jurisdiction  over  anything  except  misdemeanor  conduct  and  that  this 
would  result  in  chaos  in  both  the  tribal  and  the  federal  courts.  The  proposal 
of  the  Department  of  Justice  in  Section  E205  would  eliminate  this  problem  by 
accepting  concurrent  tribal  jurisdiction  over  conduct  which  also  constituted  a 
violation  of  federal  law.  This  implicify  adheres  to  the  concept  of  separate 
sovereignities  enunciated  by  the  Eighth  Circuit  in  United  Strifes  v.  Kills  Plenty. 
4fifi  F.L'd  240  (8th  Cir..  1072)  and  thus  avoids  the  problems  which  would 
otherwise  arise  by  application  of  the  rules  of  double  jeopardy  and  collateral 
estoppel  which  were  the  subject  of  United  States  v.  Kills  Plenty,  supra,  and 
United  States  v.   DeMarrias,  441   F.2d  1.°.04    (8th  Cir..  1071). 

While  Section  P205  makes  it  clear  that  the  jurisdictional  base  of  the  tribal 
courts  is  not  effected  by  the  assertion  of  federal  offense  by  an  Indian  would 
oust  federal  jurisdiction.  (The  purpose  of  this  provisions  is  to  bar  double 
prosecution.  We  suggest  the  word  "punishment"  be  changed  to  "prosecution."* 
A.S  you  aptly  point  out.  under  the  provisions  of  the  Civil  Rights  Act  of  100S 
( 2.~>  USC  1301  (t  8ea.)   the  penal  lowers  of  an  Indian  tribe  are  limited  to  six 
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months  in  jail  and  a  $500.00  line  for  any  one  offense.  The  inclusion  of  this 
provisions  in  Section  P203  causes  us  to  wonder  if  the  author  of  that  section 
may  believe  that  the  jurisdiction  of  tribal  courts  is  limited  to  conduct  of 
misdemeanor  grade.  This  was  asserted  by  the  National  Commission  in  their 
Commentary  to  2.~>  USC  212.  In  our  memorandum  of  December  14th  analyzing 
this  proposal  of  the  National  Commission  we  pointed  out  that  despite  the 
limited  penal  power  of  the  tribal  courts,  under  present  law  there  does  not 
appear  to  be  any  limitation  on  the  types  of  offenses  over  which  the  tribal 
courts  can  exercise  jurisdiction.  We  also  pointed  out  that  dicta  in  a  few 
recent  cases  suggesting  that  the  Major  Crimes  Act  "withdrew"  jurisdiction 
from  the  tribes  was  contrary  to  Congressional  intent  and  not  iu  accord  with 
the  rules  of  construction  of  tribal  powers  laid  down  by  the  courts  over  the 
years. 

A  rule  which  limits  the  type  of  conduct  over  which  the  tribal  courts  may 
exercise  jurisdiction  will  have  serious  consequences  for  both  federal  and 
tribal  courts.  This  was  dealt  with  at  length  in  our  Decemher  14th  memorandum, 
on  the  other  hand,  so  long  as  the  penal  power  of  the  tribal  courts  is  limited 
t<  six  months  in  jail  and  a  $500.00  fine,  it  does  not  make  sense  to  oust 
federal  jurisdiction  over  all  offenses  which  have  been  prosecuted  by  a  tribe. 
The  best  solution  to  the  problem  would  appear  to  be  a  combination  of  the 
proposals  of  the  National  Commission  and  the  Department  of  Justice  which 
would  preserve  exclusive  tribal  jurisdiction  over  a  limited  class  of  offenses, 
bar  federal  prosecution  subsequent  to  tribal  proceedings  in  non-felony  case-;. 
and  reaffrm  the  separate  sovereignty  of  Indian  tribes  by  providing  that  in 
no  case  shall  the  existence  of  federal  jurisdiction  preempt  the  laws  or 
jurisdiction  of  an  Indian  tribe. 

With  respect  to  the  question  of  state  jurisdiction  within  Indian  country. 
Section  P203  provides  for  federal  jurisdiction  within  Indian  country  "except 
to  the  extent  that  a  state  has  exclusive  criminal  jurisdiction  thereover  as 
provided  in  Title  2.T'.  The  proposed  section  for  inclusion  in  Title  25  is  not 
included  in  the  Justice  proposals. 

Presumably  this  section  would  recodify  those  provisions  of  the  1968  Civil 
Rights  Act  (25  CSC  §1301  ct  scq.)  authorizing  assumption  of  jurisdiction  by 
the  states.  As  you  note  the  effect  of  this  statute  on  residual  tribal  jurisdiction 
has  not  yet  been  determined.  To  the  extent  tribal  rights  are  expressly  pre- 
served under  these  statutes  the  tribes  retain  law  enforcement  powers.  Quechan 
Tribe  v.  Rowe,  350  F.Supp.  106  (S..D.  Calif..  1972).  With  respiect  to  those 
matters  over  which  the  state  has  assumed  jurisdiction,  at  least  one  tribe,  the 
Colville's  in  the  state  of  Washington,  is  asserting  concurrent  jurisdiction. 
This  effort  is  apparently  motivated  by  a  feeling  among  the  tribe  that  the 
state  has  not  performed  the  obligations  which  it  assumed  in  a  satisfactory 
manner.  The  Justice  Department  or  the  Congress  might  wish  to  consider 
amendatory  legislation  which  would  specifically  provide  for  concurrent  state 
and  tribal  jurisdiction  in  these  areas. 

A  second  provision  which  Justice  may  well  contemplate,  including  in  Title 
2."  is  a  codification  of  the  rule  laid  down  in  United  States  v.  McBratney,  194 
U.S.  621  (1881)  and  Draper  v.  United  States.  164  U.S.  240  (1896).  The 
National  Commission,  in  2~>  I'SC  212,  proposed  to  codify  this  rule  in  the 
following  manner:  (2)  (a)  Offenses  Not  Involving  Indians.  Any  state's  juris- 
diction over  an  offense  committed  within  Indian  country  but  not  committed 
by  or  against  an  Indian  or  against  his  property,  and  the  force  and  effect  of 
its  criminal  laws  with  respect  thereto,  shall  be  the  same  as  elsewhere  within 
the  state. 

As  formulated  this  rule  would  provide  a  more  stringent  limitation  on  the 
jurisdiction  of  the  United  States  than  exists  under  present  law.  It  would 
also  tend  to  preclude  any  further  consideration  of  either  granting  or  recog- 
nizing tribal  jurisdiction  over  non-Indians.  The  essential  thrust  of  the 
McBratney  and  Draper  decisions  was  that  a  crime  by  one  non-Tndian  nrene- 
trated  against  another  non-Indian  even  though  committed  within  an  Indian 
reservation,  did  not  effect  only  legitimate  interest  of  the  Indian  tribe  and 
therefore  was  not  within  the  scope  of  the  protective  responsibility  of  the 
federal  government  to  the  Indians.  At  the  same  time  McBratney  and  Draper 
were  decided  the  Supreme  Court  banded  down  its  decision  in  Utah  ami 
Northern  Railway  v.  Fisher.  116  U.S.  28   (1885)    upholding  the  power  of  a 
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territorial  government  to  tax  a  non-Indian  corporation's  property  within  a 
reservation  on  the  grounds  that  such  tax  laws  did  not  interfere  with  any 
tribal  interest   snbjecl   to  federal   protection. 

To  uphold  that  [state]  jurisdiction  in  all  eases  and  to  the  fullest  extent 
would  undoubtedly  interfere  with  the  enforcement  of  the  treaty  stipulations?. 
and  might  thus  draft  provisions  designed  for  the  security  of  the  Indians 
But  it  is  not  necessary  to  insist  upon  such  general  [federal]  jurisdiction 
for  the  Indians  to  enjoy  the  full  benefit  of  the  stipulations  for  their  protection. 
The  authority  of  the  Territory  may  rightfully  extend  to  all  matters  not 
rfering  with   that   protection.   110  T'.S.  28.  31. 

[1  .!  statutory  provision  is  to  he  formulated  regarding  state  jurisdiction 
within  Indian  country  it.  should  track  the  interference  test  laid  down  in  the 
Utah  nml  Northern  Railway  decision.  Such  a  tesl  is  entirely  compatible  with 
UcBratpey  and  Draper.  The  proposal  of  the  .National  Commission  is  not,  because 

would    oust    federal    and  or  tribal   jurisdiction   over  ••my   offense   by  a    non- 
Indian   which   did    not   actually   injure   the   person   or   property    of   an    Indian. 
Injury  is  not  a  prerequisite  to  interference. 
Sincerely  yours, 

Peter  S.  Taylor. 

Attorney  Advisor. 

P.S.-  A  easy  now  pending  before  the  Supreme  Court,  Kceble  v.  United 
stuffs.  No.  72-5323  raises  the  issue  of  federal  jurisdiction  over  lesser  offenses 
included  within  a  felony  charged  under  the  Major  Crimes  Act.  While 
there  is  no  challenge  to  tribal  jurisdiction,  there  is  great  potential  for  dicta 
to  the  affect  that  the  Major  Crimes  Act  "withdrew"  tribal  jurisdiction  or 
vested  "exclusive"  jurisdiction  in  the  federal  courts.  Such  a  holding  would  be 
contrary  to  the  proposal  in  Section  P205  and  contrary  to  our  analysis  of  the 
present  law.  See  Part  B  of  our  December  14th  memorandum. 

This  problem  should  be  brought  to  the  attention  of  the  Justice  Department 
attorney  in  charge  of  the  Keeble  case. 


U.S.  Department  of  the  Interior, 

Indian  Civil  Rights  Task  Force. 

Office  of  the  Solicitor. 
Washington,  D.C.,  April  28.  1973. 
Thomas  Smithson,  Esq. 
c/o  Native  American  Rights  Fund, 
1.506  Broadway, 
Boulder,  Colo. 

Dear  Tom  :  Pursuant  to  our  conversation  of  April  26,  I  am  enclosing  two 
papers  which  outline  our  analysis  of  the  proposal  of  the  National  Commission 
on  Reform  of  Federal  Criminal  Laws  (i.e.,  25  U.S.C.  212)  and  the  reform 
proposals  of  the  Department  of  Justice  (i.e..  Senate  Bill  No.  1400).  Also 
enclosed  is  a  letter  we  wrote  in  connection  with  the  petitions  for  certiorari  in 
Kills  Plenty  v.  U.S.,  and  Kceble  v.  U.S.  which  I  believe  helps  to  explain  our 
concern  in  these  "double  jeopardy"  and  "collateral  estoppel"  cases.  I  consider 
it  very  unfortunate  that  the  court  denied  cert  in  the  Kills  Plenty  case  for  the 
two  cases  together  would  have  lent  themselves  to  a  complete  exposition  on 
the  federal   tribal   court  relationships. 

The  paper  titled  "Outline  of  Indian  Country  Recommendations,  etc."  is  a 
summary  of  a  very  detailed  memorandum  dated  December  14,  1972,  which 
analyzed  the  National  Commission's  proposed  legislation  in  the  light  of 
existing  law.  This  December  14th  memorandum  provides  back-up  research 
for  most,  if  not  all.  of  the  statements  contained  in  the  Outline.  It  runs 
approximately  80  pages  and  I  will  forward  it   to  you  within  the  next  few  days. 

Our  analysis  of  the  reform  proposals  of  the  Department  of  Justice  is  based 
on  this  December  14  memorandum.  The  draft  which  Justice  submitted  to 
Interior  for  their  comments  did  not  number  the  Sections  or  Chapters  in  the 
same  fashion  as  now  appears  in  Senate  Bill  No.  1400.  nor  was  if  complete. 
Most  significantly  the  Justice  draft  did  not  include  Section  3243  which  now 
appears  in  Senate  Bill  No.  1400.  The  cross  reference  section  numbers  between 
our  analysis  and  Senate  Bill  No.  1400  are  as  follows:  Justice  Draft.  P203.  P205. 
U1871,  :  Senate  Bill,  S.  1400.  203.  205.  1881,  32-12. 
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The  apparent  conflict  between  Section  3242  and  Section  203  is  not  noted 
in  our  analysis  nor  was  it  commented  upon  by  the  Department  of  Interior 
for  the  obvious  reason  that  it  was  not  presented  to  us.  I  am  doubtful  whether 
Section  3242  can  be  read  as  limiting  the  extension  of  federal  jurisdiction 
over  Indian  country  granted  to  the  courts  under  Section  203.  It  is  a  juris- 
diction and  venue  statute  which  no  longer  appears  necessary.  It  appears  to 
be  a  carry  over  from  early  legislation  which  was  required  when  Indian 
country  did  not  compose  any  part  of  a  state  or  territory.  The  decisions  in 
U.S.  v.  McBntiney,  104  U.S.  621  (1881)  and  Draper  v.  U.S.,  164  U.S.  240 
(1896)  holding  Indian  reservations  to  be  a  part  of  the  state  within  which 
they  were  located  eliminated  the  need  for  this  type  or  jurisdiction  and  venue 
si  a t  ul  e.  For  an  explanation  of  this  point,  see  Ex  parte  Crow  Dog,  109  U.S. 
556  (1883)  at  page  559.  Supportive  of  this  point  is  the  fact  that  the  existing 
l.S.  Code  does  not  contain  any  special  jurisdiction  and  venue  provision  for 
offenses  committed  in  regular  federal  enclaves. 

About  two  weeks  ago  1  discussed  these  reform  proposals  with  Robert  Pirtle 
of  Ziontz,  Pirtle  and  Morisset  Law  Offices.  I  know  his  firm  is  very  interested 
in  this  subject  and  I  am  therefore  sending  a  copy  of  this  letter  and  enclosure 
to  them. 

Very  truly  yours, 

Peter  S.  Taylor, 

Attorney  Adviser. 


Outline  of  Indian  Country  Recommendations  by  the  National  Commission 
on  Reform  of  Federal  Criminal  Laws 

The  Indian  Civil  Rights  Task  Force,  in  preparation  of  the  revision  of  the 
Interior  Department  treatise  entitled  Federal  Indian  Law,  has  engaged  in  con- 
siderable research  concerning  criminal  jurisdiction  within  Indian  country.  As 
part  of  this  effort  we  have  examined  Indian  country  proposals  submitted  by 
the  National  Commission  on  Reform  of  Federal  Criminal  Laws  to  the  Con- 
gress in  1971.  The  principal  proposal  made  by  this  Commission  would  be  a 
new  provision  in  Title  25  of  the  United  States  Code,  25  U.S.C.  §212  (a  copy 
thereof  and  the  Commission  "Comment"  thereon  are  attached  hereto). 

This  proposed  §212  is  not  contained  in  the  Commission's  Final  Report  to 
Congress,  and  thus  apparently  has  been  distributed  to  the  Indian  community 
on  a  limited  basis.  The  outline  below  of  §212  is  intended  merely  to  highlight 
its  major  effects. 

Proposed  §212  is  an  attempt  to  codify  in  one  statute  the  jurisdictional  pro- 
visions now  found  in  several  sections  of  Title  18  of  the  United  States  Code. 
These  include  is  U.S.C.  §  1151  (definition  of  Indian  country).  §  1152  (General 
Crimes  Act  extending  federal  enclave  laws  to  Indian  country),  §1153  (Major 
Crimes  Act),  and  §1102  (P.L.-280).  Because  §212  was  submitted  to  ('(digress 
by  the  National  Commission  "without  special  knowledge  and  intensive  study" 
of  Indian  country  jurisdictional  relationships,  it  purports  merely  to  "restate*' 
those  relationships  as  they  now  exist.  See  attached  "Comment"  at  page  1524. 

Based  on  our  understanding  of  current  law,  however,  we  fear  that  §212 
may  be  interpreted  to  effect  significant  changes  in  the  jurisdictional  status  quo, 
primarily  at  the  expense  of  tribal  court  powers.  We  believe  also  that  §212 
confuses  many  legal  issues  and  ignores  others,  again  principally  to  the  detri- 
ment of  the  tribes.  We  emphasize  that  these  views  are  those  of  the  Task  Force, 
functioning  as  a  legal  research  unit,  and  they  are  not  made  officially  on  behalf 
of  the  Interior  Department. 

MAJOR   EFFECTS   OF   PROPOSED    2  5    U.S.C.    §  212 

I.   Offenses  by  Indians  Within  Indian  Country 

A.  Definition  of  Indian 

§212  maintains  present  jurisdictional  distinctions  based  on  the  status  of 
an  offender  or  victim  as  either  "Indian"'  or  "non-Indian."  It  fails,  however,  as 
do  most  federal  criminal  laws,  to  define  these  key  terms.  However,  the  Na- 
tional  Commission  has  recommended  Congressional   study   of  who  is  an  "In- 
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dian"  for  jurisdictional  purposes.  But  it  has  not  suggested  any  definitions  in 
this  area  for  Congressional  adoption. 

B.  Definition  of  Indian  Country 

S212  replaces  current  18  U.S.C.  §1151.  but  retains  the  threshold  definition  of 
Indian  Country"  contained  in  §1151:  (1)  reservations:  <2)  dependent  Indian 
communities ;  and  (3)  trust  or  restricted  allotments.  There  is  apparently  no 
intention  to  change  judicial  interpretations  to  date  of  §1151,  most  significantly 
the  ride  of  Seymour  v.  8upt.,  368  U.S.  351  (1962),  that  non-Indian  owned  land 
within  a  reservation  is  Indian  Country. 

The  commentary  to  §212,  however,  ignores  the  numerous,  and  often  poorly 
reasoned,  judicial  decisions  that  have  held  various  reservations  to  he  either 
dissolved  entirely,  or  reduced  in  original  size,  by  virtue  of  the  reservation 
allotment  policies  of  the  late  ISOO's  and  early  1900's.  Seymour  v.  Supt.,  is  the 
key  ruling  in  this  area  (and  the  only  one  by  the  United  States  Supreme  Court 
since  enactment  of  18  U.S.C.  1151  in  194S).  In  our  view  many  state  courts, 
and  even  some  federal  courts,  have  failed  to  follow  properly  the  rules  in 
Seymour,  which  as  a  general  matter  are  very  favorable  to  the  tribes.  Since 
the  National  Commission  has  noted  in  its  commentary  only  the  Seymour  case, 
it  seems  fair  to  say  that  reservation  boundary  disputes  not  yet  decided  by 
the   U.S.    Supreme  Court   remain   open   issues   unaffected  by    new    §212. 

The  National  Commission  also  fails  to  resolve  directly  whether  tribal 
jurisdiction  is  co-extensive  with  the  limits  of  "Indian  country,''  that  is. 
whether  tribes,  as  a  matter  of  law,  share  jurisdiction  with  the  federal  govern- 
ment over  offenses  by  or  against  Indians  that  occur  not  only  within  reserva- 
tions but  also  within  dependent  Indian  communities  or  Indian  allotments 
located  outside  reservations.  Although  most  tribal  codes  restrict  tribal  court 
] tower  to  on-reservation  crimes,  we  believe  that  there  is  strong  legal  support 
for  extension  of  that  power  to  off -reservation  areas  of  "Indian  country."  Par- 
ticularly significant  in  this  respect  may  be  the  as  yet  unresolved  issue  of  what 
constitutes  a  "dependent  Indian  community"'  beyond  the  borders  of  a  reserva- 
tion. Originally  this  phrase  was  used  by  the  U.S.  Supreme  Court  with  principal 
reference  to  the  Pueblos  and  other  tracts  of  land  se|t  aside  for  Indians  as  a 
reservation  with  defined  boundaries.  But  a  federal  appellate  court  had  held 
recently  that  land  outside  of  a  reservation,  purchased  by  a  tribe  from  non- 
Indian  and  treated  by  the  BIA  as  a  dependent  Indian  community  was  "Indian 
country"  for  purposes  of  federal  criminal  laws. 

C.  Expansion  of  Federal  Felony  Jurisdiction  Over  Offenses  by  Indians  '[Yilhin 

Indian  Country 

One  of  the  most  far-reaching  changes  under  proposed  §212  is  the  expansion 
of  exclusive  federal  jurisdiction  over  every  felony  committed  by  an  Indian 
(regardless  of  victim)  within  Indian  Country.  The  new  version  of  Title  18, 
United  State  Code,  suggested  by  the  National  Commission,  contains  a  vastly 
greater  number  of  felony  offenses  than  present  Title  18.  U.S.C.  (Under  new 
18  U.S.C,  a  "felony"  is  any  federally  defined  offense  with  a  possible  sentence 
in  excess  of  one  year).  Tribal  courts  would  appear  to  lose  jurisdiction  over 
any  conduct  that  was  covered  by  one  of  these  new  federal  felony  definitions. 
In  our  view  this  alters  present  law  as  follows  : 

(1)  Offenses  By  One  Indian  Against  Another  Indian  Within  Indian 
Country 
At  present  federal  courts  have  jurisdiction  over  such  offenses  when  one  of 
of  the  thirteen  "Major  Crimes"  in  IS  U.S.IO.  1153  is  involved.  (There  are  a 
few  other  "Major"  or  felony  offenses,  such  as  assaulting  a  federal  officer, 
that  are  also  within  federal  jurisdiction).  The  tribes,  have  e.relusire  jurisdic- 
tion over  all  other  offenses  between  Indians,  whether  labeled  "felony"  or 
"misdemeanor."  It  is  our  opinion  that  the  tribes  also  possess  concurrent  juris- 
diction with  the  federal  courts  over  offenses  listed  in  the  Major  Crimes  Act. 
It  is.  of  course,  true  that  under  the  Civil  Rights  Act  of  1068  the  power  of  a 
tribal  court  to  impose  sentence  is  limited  to  six  months  in  jail  and  $500.00 
fine  for  any  one  offense,  but  this  does  not  limit  the  conduct  which  is  subject 
to  tribal  cotirt  review.  It  has  sometimes  been  stated  that  federal  power  under* 
the  Major  Crimes  Act  is  e.relusire.  The  theory  behind  this  statement  is  that 
when  Congress  enacted  the  Major  Crimes  Act.  they  "withdrew"  from  the  tribes 
jurisdiction  over  those  offenses.  As  a  matter  of  both  statutory  analysis  and 
legislative  history  of  that  Act.  we  find  the  assumption  incorrect.  Tn  our 
analysis  both  tribal  and  federal  courts  now  could  successively  prosecute  con- 
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duct  that  amounts  to  a  major  crime  since  each  court  is  an  arm  of  a  different 
sovereign  and  thus  not  subject  to  the  Double  Jeopardy  prohibitions  <>f  the 
Fifth  Amendment. 

These  current  principles  are  altered  by  the  National  Commission's  finding 
that  under  present  law  tribes  do  not  have  any  "felony"  jurisdiction,  (sec 
attached  "Comment"  at  1523).  The  Commission  then  purports  to  "restate"  this 
rule  in  §212  by  limiting  tribal  court  jurisdiction  to  "misdemeanors"  (defined 
in  proposed  Title  18,  "U.S.C.,  as  federally  defined  offenses  carrying  possible 
punishment  of  less  than  one  year's  imprisonment). 

Certain  definitions  of  crimes  set  forth  in  various  tribal  codes  parallel  or 
nearly  proximate  offenses  contained  in  the  Major  Crimes  Act.  Among  these 
are  offenses  such  as  breaking  and  entering — proxiinntes  burglary;  burning — 
equivalent  of  arson ;  sexual  offenses  such  as  carnal  relations  with  a  minor 
child ;  forgery  and  fraudulent  checks — a  form  of  larceny  ;  theft — the  equiva- 
lent of  larceny ;  and  various  assault  ordinances.  If  it  is  accepted  that  tribes 
do  not  have  jurisdiction  over  offenses  included  in  the  Major  Crimes  Act.  then 
the  validity  of  many  of  these  tribal  statutes  or  ordinances  would  be  doubtful, 
even  under  existing  law.  Proposed  §212  would  appear  to  remove  any  doubt  as 
to  concurrent  tribal  jurisdiction  by  adopting  the  "withdrawal"  theory  and 
denying  to  the  tribes  jurisdiction  over  any  conduct  which  might  be  subject  to 
federal  prosecution  as  a  felony. 

Under  §212  the  impact  of  withdrawal  of  tribal  jurisdiction  is  not  limited 
to  the  thirteen  crimes  now  included  within  the  Major  Crimes  Act.  The  pro- 
posed revision  of  Title  18,  United  States  Code,  extends  a  comprehensive 
federal  criminal  code  which  "*  *  *  attempts  to  define  all  serious  crimes,  in- 
cluding those  whose  principal  incidence  is  limited  to  federal  enclaves."  (see 
National  Commission's  Final  Report  at  page  23).  Among  the  many  new  pro- 
visions which  would  be  added  by  the  revised  Code  to  the  federal  catalogue 
of  offenses  applicable  to  conduct  by  Indians  within  Indian  country  are  such 
crimes  as  willfully  damaging  tangible  property  of  another  (§1705),  breaking 
into  an  automobile  with  intent  to  commit  a  crime  (§1713),  unauthorized  use 
of  a  motor  vehicle  (§1736),  conduct  which  creates  a  substantial  risk  of  bodily 
injury  or  death  to  another  (this  would  extend  even  to  reckless  driving) 
(§1613),  making  of  threats  to  commit  a  crime  of  violence  (§1614),  and 
felonious  restraint,  which  could  include  attempted  seduction,  mistaken  arrest 
or  even  initiation  ceremonies  into  social  clubs  (§1632.  as  explained  in  Vol  II 
of  the  National  Commission's  Working  Papers  at  pages  858,  859).  (NOTE: 
The  National  Commission's  Final  Report  (364  pages),  and  three  volumes  of 
Working  Papers  (totaling  1748  pages)  are  available  at  the  Government  Print- 
ing Office.  Wash.,  D.C.  20402.  We  have  attached  hereto  the  five  pages  fiJom 
Vol.  Ill  of  the  Working  Papers,  which  discuss  new  §212.). 

(2)  Offenses  By  An  Indian  Against  A  Non-Indian  Within  Indian  Country 
At  present  the  federal  and  tribal  courts  share  concurrent  jurisdiction  over 
offenses  by  an  Indian  against  a  non-Indian  in  Indian  country,  whether  the 
offense  is  classified  as  a  felony  or  misdemeanor.  In  our  opinion,  this  concurrent 
jurisdiction  includes  offenses  set  forth  in  the  Major  Crimes  Act  (IS  U.S.C. 
1153).  With  the  exception  of  those  crimes  included  within  the  Major  Crimes 
Act.  tribal  "punishment"  of  an  Indian  for  an  offense  against  a  non-Indian 
bars  any  subsequent  federal  prosecution.  (See  18  U.S.C.  1152). 

New  §212  would  change  these  present  rules  by  eliminating  entirely  from 
the  reach  of  tribal  courts  the  prosecution  of  conduct  by  an  Indian  against  a 
non-Indian  that  fell  within  one  of  the  numerous  new  "felony"  definitions  in 
Title  18,  U.S.C.  Jurisdiction  of  the  tribal  court  over  offenses  by  an  Indian 
against  a  non-Indian  would  be  limited  to  conduct  classified  as  a  misdemeanor 
under  federal  law.  or  conduct  not  classified  as  a  crime  under  federal  law. 

It  should  be  noted  that  one  beneficial  effect  of  the  proposed  §212  is  to 
eliminate  the  discrimination  that  now  results  when  an  Indian  is  tried  under 
the  Major  Crimes  Act  according  to  state  penal  laws  that  are  more  harsh  (in 
terms  of  lesser  burden  of  proof  and  greater  maximum  sentences)  than  federal 
laws  which  apply  to  a  non-Indian  in  esssentially  the  same  situation  (i.e.. 
where  the  victim  is  an  Indian).  Under  new  §212  every  "felony"  involving  an 
Indian  victim,  whether  the  offender  is  an  Indian  or  not.  will  be  defined  and 
punished  according  to  federal  law.  While  we  believe  that  this  is  a  very 
desirable  reform,  it  is  not  necessary  that  §212  be  enacted  in  order  to  achieve 
this  result.  A  simple  amendment  of  the  Major  Crimes  Act.  adopting  federal 
law  rather  than  state  law  as  a  basis  for  criminal  prosecution  and  punishment, 
would  achieve  the  same  result  without  expanding  federal  felony  jurisdiction 
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over  Indians  in  Indian  country  or  depriving  the  tribes  of  their  present  juris- 
diction. 

1).  Expansion    of    Federal    Lesser-Included    Misdemeanor    Jurisdiction    Over 
Uff*  n.si  g  By  Indians  Within  Indian  Country 

Proposed  §212  would  extend  federal  jurisdiction  over  "misdemeanors"  com- 
mitted by  an  Indian  when  such  misdemeanors  constitute  lesser-included  offenses 
or  a  charged  federal  •felony."  For  example,  an  Indian  charged  in  federal  court 
with  the  felony  of  assault  with  a  dangerous  weapon  within  Indian  Country 
could  receive  a  jury  instruction  on  the  lesser-included  misdemeanor  of  simple 
assault.  Under  current  court  rulings  such  an  instruction  would  not  be  per- 
mitted in  a  Major  Crimes  Act  prosecution  on  the  ground  that  Congress  limited 
federal  jurisdiction  under  that  Act  to  the  thirteen  offenses  listed  herein. 

This  change  affords  an  Indian  defendant  the  protection  now  accorded  to  a 
non-Indian  tried  under  18  U.S.C.  §1152  for  assault  with  a  dangerous  weapon 
(or  other  major  crime)  involving  an  Indian  victim.  It  thereby  ends  the  serious 
disadvantage  to  an  Indian  that  the  lower  federal  courts  have  upheld,  namely 
that  a  jury  must  either  convict  the  Indian  defendant  of  the  charged  felony  or 
else  acquit  him  entirely.  He  is  denied  the  possibility  of  a  verdict  tempered 
with  compassion  which  results  in  a  lesser  penalty.  However,  like  the  new- 
distinction  between  federal  '•felony''  and  tribal  •'misdemeanor"  jurisdiction, 
this  beneficial  result  is  exacted  at  the  expense  of  potential  disruption  and 
loss  of  jurisdiction  in  the  tribal  courts.  This  is  more  fully  explained  in  the 
following  section. 

E.  The    "Felony"    and    ''Misdemeanor'''    Relationships    Between    Federal    and 

Tribal  Courts 

As  noted  above,  under  the  proposed  §212  federal  jurisdiction  is  extended  to 
include  lesser  offenses  included  within  a  charged  federal  felony.  §212  is  not 
a  grant  of  jurisdiction  to  the  tribes.  On  the  contrary,  it  is  a  grant  of  juris- 
diction to  the  federal  courts.  As  we  have  previously  noted,  a  grant  of  juris- 
diction to  the  federal  courts  does  not  necessarily  take  away  jurisdiction  from 
the  tribes.  The  jurisdictional  problem  created  by  §212  does  not  arise  because 
of  a  failure  to  grant  sufficient  jurisdiction  to  the  tribe  or  because  it  grants 
too  much  jurisdiction  to  the  federal  courts.  The  problem  is  created  because 
of  the  failure  of  §212  to  recognize  that  tribal  courts  can  and  do  at  this  time 
exercise  jurisdiction  over  conduct  by  Indians  which  would  also  constitute  a 
crime  under  the  Major  Crimes  Act.  Present  tribal  jurisdiction  is  illustrated 
by  the  tribal  code  provisions  that  parallel  or  overlap  provisions  in  the  Major 
Crimes  Act. 

The  jurisdictional  problem  over  these  lesser  included  offenses  is  created 
by  the  provision  in  §212(3)  (b)  which  provides  that  "punishment"  of  an 
Indian  under  the  local  law  of  the  tribe  for  conduct  constituting  a  federal 
offense  which  is  a  felony  shall  be  subject  to  the  provisions  of  the  proposed 
§707  and  709  of  Title  18.  These  sections  provide  rules  under  which  the  federal 
courts  may  prosecute  by  another  court,  for  example  a  state  or  a  tribal  couit. 
It  is  clear  from  reading  these  rules  and  from  fhe  Commentary  to  §212  that 
judgments  in  tribal  court  for  conduct  which  might  support  a  federal  felony 
prosecution  are  considered  null  and  void  as  being  beyond  the  jurisdiction 
of  the  tribal  court. 

The  difficulties  for  both  the  federal  and  tribal  courts  operated  by  this  rule 
can  be  easly  illustrated  by  reference  to  our  example  of  the  Indian  charged 
with  assault  with  a  deadly  weapon.  Assume  there  is  evidence  that  the  defendant 
was  so  intoxicated  that  he  could  not  form  the  necessary  intent  to  be  convicted 
of  the  felony  of  assault  with  a  deadly  weapon  but  he  nevertheless  was  suffi- 
ciently aware  of  what  he  was  doing  that  he  might  be  convicted  of  the  lesser 
crime  of  simple  assault.  This  was  the  situation  in  Kills  Crow  v.  U.S.,  451  F.2d 
323  (8th  Cir.,  1971). 

Under  the  rules  proposed  by  §212(3)  (b)  when  the  case  is  brought  before 
the  tribal  judge  he  would  see,  after  examining  the  evidence,  that  the  conduct 
charged  might  constitute  a  federal  felony.  Thus  under  §212  the  offense  would 
be  beyond  the  jurisdiction  of  the  tribal  court.  On  the  other  hand,  when  the 
defendant  is  brought  before  the  federal  court  the  judge  might  well  feel  the 
evidence  is  not  really  sufficient  to  support  a  federal  felony  charge.  Thus  he 
too  would  have  to  decline  jurisdiction  because  his  court,  has  jurisdiction  over 
the  lesser  offense  only  if  there  is  sufficient  evidence  to  support  the  charged 
felony.  This  determination  by  the  federal  court  may  not  be  made  until  time 
of  trial,  months  after  the  alleged  crime  w;is  committed. 
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Thus  it  appears  that  proposed  §212(3)  (b)  causes  two  problems:  (1)  it 
takes  from  the  tribes  jurisdiction  over  lesser  included  offenses  and  (2)  it 
creates  jurisdictional  confusion  in  both  federal  and  tribal  courts.  This  prob- 
lem would  be  eliminated  if  the  proposed  statute  would  recognize  and  accept 
jurisdiction  of  the  tribe  over  all  conduct,  whether  it  be  classified  as  a  felony 
or  a  misdemeanor. 

F.  The  Use  Of  State  Laws  Against  Indians  In  Federal  Courts 

The  National  Commission  has  proposed  a  major  change  concerning  the 
extent  to  which  state  penal  laws  will  be  applied  generally  as  federal  offenses 
in  federal  prosecutions.  Unfortunately,  however,  the  Commission  has  not 
declared  expressly  in  new  §212  how  this  general  reform  will  affect  the  use 
of  state  laws  against  Indians  in  federal  courts.  And  the  Commission  commen- 
tary to  §212  ignores  the  key  issue  of  whether  Congress  has  ever  intended  to 
date  that  federal  courts  should  adopt  or  "assimilate"  state  offenses  allegedly 
committed  by  an  Indian  within  Indian  country. 

The  general  change  effected  by  the  "assimilated  offenses"  provision  in  pro- 
posed 18  U.S.C.  §209  is  that  all  state  offense  definitions  would  apply  within 
federal  enclaves,  unless  superceded  by  or  inconsistent  with  new  federal  offense 
definitions,  but  with  the  crucial  stipulation  that  the  assimilated  state  laws 
would  only  be  punished  as  federal  "misdemeanors."  In  other  words,  regard- 
less of  the  permissible  sentence  under"  state  law,  once  properly  assimilated  as 
a  federal  offense  the  state  crime  could  carry  no  more  than  a  maximum,  of  one 
year  in  a  federal  prison.  Under  the  present  "Assimilative  Crimes  Act,"  18  U.S.C. 
§13,  both  the  state  offense  definition  and  the  full  state  penalty  are  incorporated 
as  federal  law  applicable  to  federal  enclaves.  The  theory  behind  the  change 
is  that  only  Congress,  after*  deliberation,  should  enact  serious  (i.e.,  "felony") 
penalties  for  enclaves  over  which  it  has  special  powers  and  duties  (such  as 
military  reservations,  national  parks,  high  seas,  etc.). 

However,  neither  new  §212  nor  its  commentary  explain  directly  how  this  new 
•'Assimilated  Offenses'  measure  will  affect  Indians  within  Indian  country. 
§212(1)  does  equate  Indian  country  with  a  federal  enclave  for  jurisdictional 
purposes,  and  thus  the  apparent,  though  unspoken,  intent  is  that  state  laws 
will  be  used  in  federal  courts  against  Indians  where  (a)  the  conduct  in  ques- 
tion is  not  penalized  or  protected  by  one  of  the  new  federal  offense  definitions, 
and  (b)  the  "victim"  of  the  offense  is  neither  an  Indian  nor  his  property  (in 
other  words,  where  there  is  no  readily  identifiable  "victim,"  for  example 
traffic  offenses).1 

There  is  some  judicial  support  for"  the  view  that  Congress  intended  the 
present  Assimiltative  Crimes  Act  to  reach  Indians  in  Indian  country.  The  U.S. 
Supreme  Court  has  decided  only  that  that  Act  may  be  applied  to  offenses  by 
a  non-Indian  against  an  Indian  victim.  Briefly,  we  find  persuasive  reasons  for 
believing  that  Congress  may  have  never  intended  that  state  laws  should  be 
applied  against  Indians  in  the  federal  courts  through  the  Assimilative  Crimes 
Act,  especially  where  non-Indian  victims  were  not  involved. 

Section  II.    Offenses  By  Non-Indians   Within  Indian  Country 

A.    Denial  Of  Tribal  Jurisdiction 

New  §212  would  divide  jurisdiction  over  crimes  by  non-Indians  within  In- 
dian country  between  federal  and  state  authorities,  as  discussed  in  Subsec- 
tion B  below.  The  language  of  §212  does  not  speak  directly  to  tribal  power  over 
non-Indian  violator's  of  tribal  law.  However,  it  seems  clear  from  the  attached 
"Comment"  that  the  draftsmen  of  §212  intend  that  the  tribes  shall  not  be 
empowered  to  impose  any  criminal  penalties  (imprisonment  or  fines)  upon 
non-Indians. 

This  apparent  denial  of  tribal  power  is  based  on  the  draftsmen's  views 
that  at  present  "(T)ribal  courts  have  no  jurisdiction  to  try  non-Indians"  and 
that  "Indian  law  enforcement  officers  often  cannot  arrest  non-Indian  offenders 
in  Indian  country ;  they  can  onJy  evict  them."  ( "Comment"  at  page  1523, 
1526).  When  these  Commission  comments  are  read  with  §212   (which  is  silent 


1  New  §  212  continues  the  current  jurisdictional  confusion  surrounding  the  supposed 
distinction  between  offenses  involving  "victims"  and  crimes  without  "victims."  As  we 
note  in  Section  II  below,  this  distinction  also  creates  problems  under  §  212's  division 
of  jurisdiction  over  non-Indian  offenders  within  Indian  country.  Adequate  treatment  of 
the   "victim-victimless"   test  requires   a  detailed  analysis  we  are  now  completing. 
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itself  on  the  issuci.  the  apparent  intent  is  that  tribal  remedies  against  trouble- 
some whites  shall   be  limited   to  exclusion  or  removal   from   the   reservation. 

The  National  Commission  does  not  offer  any  legal  analysis  to  support  their 
view  that  tribes  presently  do  not  have  any  criminal  jurisdiction  over  non- 
Indians,  nor  did  the  Commission  undertake  any  survey  of  tribal  officials  con- 
cerning the  problems  posed  by  non-Indian  law  violators.  The  Commission 
commentary  does  note  briefly  that  "(F)ederal  prosecutors  are  understandably 
reluctant"  to  try  whites  for  "minor  offenses"  against  Indians  (""Comment"  at 
page  1526),  and  that  "(I)n  practice,"  non-Indian  offenses  not  involving  Indian 
victims   "are  always  tried  by   the  state."    ("Comment"   at  page  1523). 

Research  by  the  Task  Force  has  failed  to  disclose  any  judicial  decision 
that  lias  squarely  addressed  the  issue  of  tribal  criminal  jurisdiction  over  non- 
Indians  within  Indian  country.  Two  decisions  in  the  late  ISOO's  did  suggest 
this  result  but  in  each  case  the  statements  as  to  tribal  jurisdiction  over  non- 
Indians   were  dicta  and   therefore  are  not  binding  law. 

The  Solicitor  of  the  Interior  Department,  in  an  opinion  rendered  in  August 
1970,  concluded  that,  tribes  lack  power  to  prosecute  non-Indians.  This  con- 
clusion is  based  on  the  theory  that  Congress  withdrew  such  tribal  jurisdiction 
by  enacting  and  re-enacting  the  language  of  the  General  Crimes  Act.  now 
is  I'.S.C.  $1152.  That  Act  extends  federal  enclave  jurisdiction  over  offenses 
within  Indian  country,  with  the  provision  that  it  shall  not  apply  to  (1)  offenses 
between  Indians,  (2)  offenses  by  an  Indian,  regardless  of  victim,  which  the 
tribe Jhas  'punished,"  or  (3>  offenses  which,  by  treaty,  are  reserved  to  the 
exclusive  jurisdiction  of  the  tribe.  Since  the  first  two  exceptions  apply  only 
to  Indians,  and  since  early  treaty  provisions  giving  tribes  authority  over 
whites  are  apparently  not  effective  today,  the  Solicitor  concluded  that  tribes 
cannot  impose  criminal  penalties  upon  non-Indians. 

The  August  1970  opinion  reflects  a  long-standing  administrative  view  by 
the  Department  of  Justice,  Interior  and  B.I. A.,  which  undoubtedly  accounts 
in  large  part  for  the  fact  that  few  tribes  have  attempted  to  assert  criminal 
jurisdiction  over  non-Indians.  While  the  Solicitor's  views  thus  conform  with 
historical  practice,  our  research,  discloses  that  since  passage  of  the  1834 
Intercourse  Act  (the  basic  forerunner  of  present.  18  U.S.C.  §1152),  Congress 
has  given  little  meaningful  examination  to  the  question  of  tribal  criminal 
power  over  non-Indians.  It  is  possible  that  a  reasonable  legal  argument  might 
be  made  to  support  the  existence  of  tribal  jurisdiction  over  non-Indian  offenders 
within  a  reservation  (and  also,  perhaps,  within  "Indian  country"  located 
(>Htxi<lc  of  a  reservation). 

Within  the  past  year  ordinances  have  been  enacted  which  assert  tribal 
jurisdiction  over  any  violation  of  tribal  law  by  a  non-Indian  of  the  Gila  River 
and  Salt  River  reservations.  These  tribal  code  provisions  were  reviewed  by 
the  Department  of  the  Interior  before  they  went  into  effect.  The  Department 
reaffirmed  the  legal  view  of  the  1070  Solicitor's  opinion,  but  nevertheless  de- 
clined either  to  approve  or  disapprove  the  ordinances.  Instead,  the  validity 
of  the  measures  was  treated  as  a  "policy  decision  to  be  resolved  by  the  BTA. 
The  Bureau  did  not  veto  the  ordinances  and  they   are  now  in  effect. 

Although  neither  the  Gila  River  nor  the  Salt.  River  provision  has  l>een 
attacked  yet  in  the  courts  by  a  non-Indian,  circumstances  are  ripe  for  the 
first  direct  judicial  determination  of  the  existence  or  non-existence  of  tribal 
criminal  jurisdiction  over  non-Indians.  However.  Congressional  acceptance  of 
the  National  Commission's  viewpoint  in  proposed  §212 — that  the  tribes  do 
not  now  possess  such  jurisdiction,  either  actual  or  potential — would  appear  to 
foreclose  any  possibility  of  a   judicial  determination   favorable  to  the  tribes. 

Indpendent  of  the  current  legal  validity  of  tribal  criminal  power  over  non- 
Indians,  both  the  National  Commission  and  the  1970  Solicitor's  opinion  fail 
to  note  the  practical  necessity  in  many  cases  for  some  extension  of  tribal 
criminal  jurisdiction  over  whites.  This  necessity  arises  from  the  inability  or 
unwillingness  of  some  federal  and  An-  state  officials  to  prosecute  non-Indians 
for  crimes  within  Indian  country.  Coupled  with  this  lack  of  federal-state 
enforcement  is  the  frequenl  ineffectiveness  of  exclusion  or  removal  from  the 
reservation  as  the  only  available  tribal  remedy.  Moreover,  recent  judicial  inter- 
pretations of  the  1968  "Indian  Bill  of  Rights"  suggest  that  there  may  be 
serious  limits  now  on  the  t  raditioally  unfettered  power  of  the  tribes  to 
Inde  or  remove  non-Indians  from  the  reservation.  Proposed  §212  does  not 
discuss  or  even  consider  these  practical  factors,  except  to  note  briefly  that 
federal     non-enforcement     against     non-Indians    may    generate    some    problems. 
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B.  Division  of    Jurisdiction   Between    Federal  and  State  Courts 

Proposed  §212's  denial  of  tribal  criminal  jurisdiction  over  non-Indians  is 
compounded  by  the  partial  lack  of  clarity  in  the  proposal's  attempt  to  divide 
such   jurisdiction    between   federal   and   state   courts. 

As  we  read  §212,  the  state  would  have  jurisdiction  in  Indian  country  over 
offenses  by  non-Indians  that  at  not  committed  "against  an  Indian  or  against 
his  property."  (see  §212(2)  (a),  attached  hereto).  Conversely,  federal  courts 
would  exercise  jurisdiction  over  non-Indian  offenders  where  the  "victim"  was 
"an  Indian"  or  "his  property." 

These  federal-state  divisions  are  clear  enough  in  those  cases  where  an 
individual  Indian  or  his  property  can  lie  readily  identified  as  the  "victim" 
of  an  offense.  To  this  extent,  new  §212  would  maintain  the  rules  announced  by 
the  U.S.  Supreme  Court  that:  (1)  states,  to  the  exclusion  of  federal  authori- 
ties, have  jurisdiction  over  offenses  by  one  non-Indian  against  another  non- 
Indian  within  Indian  country  (see  U.S.  v.  McBratney,  104  U.S.  621  (18S1)  : 
Draper  v.  U.S.,  164  240  (1896)  ;  New  York  ex  ret.  Ray  v.  Martin,  326  U.S.  496 
(1946)):  and  (2)  federal  courts,  to  the  exclusion  of  the  states  have  juris- 
diction over  crimes  by  a  non-Indian  against  an  Indian  or  his  property  (see 
Doneltii  v.  U.S.,  228  U.S.  243,  272  (1913)  ;  Williams  v.  U.S.,  327  U.S.  711,  715 
n.10  (1946)). 

We  note  that  although  the  McBratncy-Draycr-Martin  line  of  cases  may  bo 
(and  have  been)  critized  as  legally  incorrect,  the  National  Commission  has 
cited  them  with  approval  and  would  codify  their  principles  for  the  first  time  in 
a  federal  statute.  This  statutory  codification,  in  new  §212,  would  remove  the 
posibility  that  the  federal  (or  state)  courts  themselves  might  reject  or  modify 
McBratney  et  al.  as  outdated  or  theoretically  erroneous.  The  possibility  is 
significant  because  the  legal  principles  originating  with  McBratney  in  1881 
form  the  basis  for  much  of  the  power  that  a  state  can  exercise  today  over 
non-Indians  within  Indian  country  (including,  in  the  view  of  a  few  state 
courts,  the  power  of  the  state  to  apply  its  hunting  and  fishing  laws  to  whites 
on  a  reservation). 

Beyond  §212's  uncritical  restatement  of  McBratney.  however,  we  find  it 
somewhat  confusing  to  determine  the  federal-state  jurisdictional  lines  created 
by  S212's  "Indian  victim"  test.  Application  of  this  test  appears  unclear  in  two 
areas:  first,  as  to  cases  where  an  Indian  tribe  or  its  communally-owned  land 
is  the  "victim"  involved ;  and  second,  where  the  non-Indian  offense  does  not 
involve  either  an  individual  Indian  or  a  tribe  as  an  identifiable  "victim,"  but 
does  nonetheless  significantly  affect  the  interests  of  the  Indian  community  as 
a  whole. 

Section  III.   Si)ecial   State  Jurisdiction    Over  Offenses   By   or   Against   Indians 
Under  Public  Law  280  And  Other  Federal  Acts 

The  jurisdictional  issues  which  we  have  outlined  in  Sections  I  and  II 
concern  §212's  proposed  allocations  of  jurisdiction  in  states  which  have  not 
been  delegated  or  which  have  not  assumed  jurisdiction  over  offenses  by  or 
against  Indians  within  Indian  country  pursuant  to  special  Congressional  act. 
Proposed  25  U.S.C.  §212(2)  (b)  attempts  to  codify  specific  instances  where 
such  delegations  or  assumptions  have  occurred.  The  Interior  Department 
response  of  June  ."».  1972  to  the  Attorney  General  concerning  the  proposed 
Federal  Code  revisions  recommends  a  substantial  reworking  of  subsection 
212(2)  (b)  in  order  "to  state  in  more  general  language  the  scope  of  state 
jurisdiction  over  offenses  committed  by  or  against  Indians  in  the  Indian 
country."  (Letter  of  the  Assistant  Secretary  of  the  Interior  to  the  Attorney 
General    Tune   5.    1972.    at    page   6). 

Although  these  Departmental  recommendations  appear  advisable,  we  note 
that  neither  the  draftsmen  of  proposed  25  U.S.C.  S212  nor  the  Department's 
response  thereto  raise  several  troublesome  questions  that  now  exist  concerning 
the  scope  of  criminal  jurisdiction  accorded  states  under  P.L.  280  (codified 
at  18  U.S.C.  §1162  and  28  U.S.C.  §1360  note),  as  amended  in  1908  by  P.L. 
284  (codified  at  25  U.S.C.  §1321  to  1326).  One  principal  issue  centers  upon 
whether  P.L.  280  pre-empted  all  tribal  criminal  jurisdiction  in  affected  states. 
The  National  Congress  of  American  Indians,  in  an  Amicus  Gurial  brief  fPed 
in  the  United  States  Supreme  Court  in  Tonasket  v.  Washington.  No.  71-1031 
(argued  on  Dec.  12-13.  1972)  framed  the  matter  this  way:  The  big  unresolved 
question  is  whether  the  state's  jurisdiction  is  exclusive  or  concurrent.  If  con- 
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current,  the  tribe  would  retain  the  ability  to  legislate  (consistent  with  state 
law)  and  operate  its  own  enforcement  machinery  in  areas  that  the  state 
neglects  to  cover.  Jf  exclusive,  then  the  tribes'  powers  of  self-government  nave 
been  much  more  severely  curtailed,  and  law  and  order  services  much  less 
likely  to  be  provided  in  a  satisfactory   way.    (NCA1  Amicus  Brief  at  3). 

There  is,  however,  no  effect  to  examine  the  validity  of  various  state  juris- 
dictional assumptions  under  P.L.-2S0,  nor  the  practical  effectiveness  of  state 
law  enforcement  on  particular  reservations  or  in  particular  states. 

INTRODUCTION   TO  ANALYSIS  OF  TITLE  25   U.S.C.    2112   PROPOSED  BY   THE   NATIONAL 
COMMISSION    O.N    REFORM     OK    FEDERAL    CRIMINAL    LAWS 

Copies  of  the  relevant  federal  statutes  now  in  effect  in  Indian  country  are 
compiled  in  Appendix  A  of  this  memorandum.  Copies  of  the  proposed  25  U.S.C. 
212,  with  the  draftsmen's  commentary  and  all  relevant  sections  of  the  proposed 
revised  Title  18  U.S.C,  are  compiled  in  Ai*pendix  B.  Of  assistance  in  review- 
ing this  analysis  would  be,  at  this  point,  the  rereading  of  federal  statutes 
now  in  effect  and  familiarizaiton  with  the  proposed  25  U.S.C.  212  together 
with  its  commentary. 

The  stated  objective  of  the  draftsmen  of  proposed  Title  25  U.S.C.  §212  is 
to  postpone  substantial  reform  of  criminal  law  in  Indian  country  and  simply 
restate  the  existing  relationships.  Commentary,  page  1524. 

2.  The  effect  of  the  Proposed  Provision.  There  is  obviously  little  change  that 
can  be  effected  in  these  fluctuating  jurisdictional  relationships  by  a  reform 
of  the  substantive  criminal  law.  Nor  are  we  able  now.  without  special  knowl- 
edge and  intensive  study  of  the  continued  need  for  existing  jurisdictional  dis- 
tinctions and  potential  effects  of  any  change,  to  propose  significant  changes 
in  the  existing  jurisdictional  relationships.  Rather  than  venture  into  an  area 
requiring  reforms  with  which  we  are  substantially  unfamiliar,  the  proposal 
for  the  most  part  is  an  effort  to  continue  the  existing  relationships,  but 
restate  them  in  terms  of  the  proposed  Code. 

Contrary  to  this  statement  the  proposed  Title  25  US..C.  §212  will  cause  a 
substantial  change  in  the  existing  law. 

Proposed  section  212(1)  provides  that  "Indian  country  shall  be  deemed  to 
be  part  of  the  special  maritime  and  territorial  jurisdiction  of  the  United 
States,  as  defined  in  §210  of  revised  Title  18."  Proposed  §212(3)  (a)  provides 
"Federal  jurisdiction  under  this  section  shall  not  extend  to  any  offense 
which  is  not  a  felony  if  it  is  committed  by  one  Indian  against  the  person  or 
property  of  another  Indian,  unless  §202  of  Title  18  applies."  Section  202 
provides.  "If  federal  jurisdiction  of  a  charged  offense  exists,  federal  jurisdic- 
tion to  convict  of  an  included  offense  defined  in  a  federal  statute  likewise 
exists." 

The  effect  of  these  proposals  is  to  repeal  the  present  Major  Crimes  Act  (18 
U.S.C.  1153)  and,  in  effect,  broaden  the  application  of  the  present  General 
Crimes  Act  (18  U.S.C.  1152)  to  include  crimes  by  one  Indian  against  the 
person  or  property  of  another  Indian  except  misdemeanors.  Federal  juris- 
diction would  extend  to  misdemeanor  offenses  by  one  Indian  against  another 
only  as  a  lesser  included  offense  to  a  felony.  The  present  General  Crimes  Act 
then  might  well  be  amended  so  as  to  read  as  follows : 

IK  U.S.C.  1152  "Except  as  otherwise  expressly  provided  by  law,  the  general 
laws  of  the  United  States  as  to  the  punishment  of  offenses  committed  in  any 
place  within  the  sole  and  exclusive  jurisdiction  of  the  United  States,  except 
the  District  of  Columbia,   shall   extend   to   the   Indian   country. 

This  section  shall  not  extend  to  misdemeanor  offenses  committed  hy  one 
Indian  against  the  person  or  property  of  another  Indian,  except  as  a  lesser 
offense  included  within  a  chained  felony.  .  .  ."(italics  words  supplied) 

This  increases  federal  jurisdiction  over  Indians  within  Indian  country  and 
encroaches  upon  the  governmental  powers  of  Indian  tribes  to  a  very  significant 
extent.  In  addition,  the  proposed  revision  of  federal  criminal  law  fails  to 
grapple  with  the  question  of  the  application  of  the  Assimilative  Crime  Act  (18 
U.S.C.  13)  to  Indians  within  the  Indian  country.  Although  it  has  been  held  thai 
the  Assimilative  Crimes  Act  does  apply  to  Indians  in  Indian  country,  the  ex- 
tent of  its  application  has  never  been  explored.  Only  one  reported  case  has  ever 
directly  applied  that  section  in  the  context  of  a  victimless  crime,  while  earlier 
cases  suggest  that  such  extension  of  the  law  is  erroneous.  This  is  the  subject  of 
comment  in  Part  A  of  this  memorandium. 

Some  of  the  reforms  which  the  proposed  revision  seeks  to  achieve  are  lauda- 
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tory.  Unfortunately,  however,  the  proposed  solutions  would  uniformly  be 
achieved  at  the  expense  of  tribal  i>owers.  Proposed  Title  25  U.S.C.  212  (3)  at- 
tempts to  resolve  existing  questions  with  respect  to  the  divisions  of  federal 
and  tribal  jurisdiction  and  eliminate  problems  of  multiple  prosecution.  Presum- 
ably the  author  of  this  proposal  is  of  the  opinion  that  this  section  does  little 
to  change  the  existing  federal — tribal  relationship.  But  this  opinion  is  the 
product  of  a  misconception  of  the  sovereign  attributes  of  the  tribes  and  a 
misunderstanding  of  the  jurisdiction  presently  exercised  by  tribal  courts.  The 
salutory  objectives  which  the  proposed  section  seeks  to  achieve  might  well  be 
accomplished  through  minor  amendment  of  existing  law.  The  jurisdictional 
problem  between  federal  and  tribal  courts  is  the  subject  of  comment  in  Part 
P>  of  this  memorandium. 

Finally,  proposed  Title  25  U.S.C.  212  (2)  would  codify  the  rule  laid  down 
in  U.S.  v.  McBratney,  104  U.S.  621  (1881)  and  Draper  v.  U.S.,  164  U.S.  240 
(1896)   by  providing  as  follows: 

"Any  state's  jurisdiction  over  an  offense  committed  within  Indian  country  but 
not  committed  by  or  against  an  Indian  or  against  his  property,  and  the  force 
and  effect  of  its  criminal  laws  with  respect  thereto,  shall  be  the  same  as  else- 
where within  the  state." 

The  McBratney  and  Draper  cases  represented  a  significant  departure  from 
the  prior  case  law  defining  the  status  of  Indian  country.  Whether  those  cases 
were  rightly  or  wrongly  decided  appears  a  moot  issue  at  this  juncture  since 
the  case  law  has  adhered  to  their  edict  for  nearly  100  years.  In  any  event, 
those  rulings  have  never  before  had  the  benefit  of  statutory  sanction.  Before  this 
section  is  passed  into  law,  consideration  should  be  given  to  the  effect  this 
will  have  on  existing  federal  jurisdiction  in  Indian  country  over  non-Indian 
offenders,  particularly  in  the  area  of  victimless  offenses  such  as  traffic  offenses, 
fish  and  game  violations,  disorderly  conduct,  etc.  In  addition,  in  the  concluding 
portion  of  the  commentary  which  accompanies  25  U.S.C.  212,  the  author  calls 
for  a  study  of  the  problem  of  tribal  jurisdiction  over  non-Indians,  noting  that 
federal  prosecutors  are  "understandably  reluctant"  to  prosecute  minor  offenses. 
In  addition  to  upsetting  existing  federal  jurisdiction  enactment  of  25  U.S.C. 
212(2)  would  appear  to  render  the  need  for  a  study  of  tribal  jurisdiction 
over  non-Indian  offenders  moot  by  closing  the  door  to  possible  recognition  of 
tribal  or  federal  jurisdiction  over  non-Indians  for  victimless  offenses.  These 
matters  are  the  subject  of  comment  in  Part  C  of  this  memorandum. 

Analysis  of  the  jurisdictional  issues  outlined  above  is  limited  to  the  proposed 
allocations  of  jurisdiction  in  states  which  have  not  been  delegated  or  which  have 
not  assumed  jurisdiction  over  offenses  by  or  against  Indians  within  Indian 
country  pursuant  to  special  Congressional  act.  Proposed  25  U.S.C.  §212  (2)  (b) 
attempts  to  codify  specific  instances  where  such  delegations  or  assumptions  have 
occurred.  The  Departmental  response  of  June  5,  1972  to  the  Attorney  General 
concerning  the  proposed  Federal  Code  revisions  recommends  a  substantial 
reworking  of  subsection  212(2)  (b)  in  order  "to  state  in  more  general  language 
the  scope  of  state  jurisdiction  over  offenses  committed  by  or  against  Indians 
in  the  Indian  country-"  (Letter  of  the  Assistant  Secretary  of  the  Interior  to 
the  Attorney  General.  June  5,  1972,  at  page  6;  see  Appendix  C). 

Although  these  Departmental  recommendations  appear  advisable,  we  note  that, 
neither  the  draftsmen  of  proposed  25  U.S.C.  §212  nor  the  Department's  response 
thereto  raise  several  troublesome  questions  that  now  exist  concerning  the 
scope  of  criminal  jurisdiction  accorded  states  under  P.L.  280  (codified  at  18 
U.S.C.  §1162  and  28  U.S.C.  §1360  note),  as  amended  in  1968  by  P.L.  284 
(codified  at  25  U.S.C.  §§1321  to  1326).  Perhaps  the  principal  issue  centers  upon 
whether  P.L.  280  preempted  all  tribal  criminal  jurisdiction  in  affected  states. 
The  National  Congress  of  American  Indians,  in  an  Amicus  Curia  brief  filed  in 
the  United  States  Supreme  Court  in  Tonasket  v.  Washington,  No.  71-1031 
(argued  on  Dec.  12-13,  1972)    framed  the  matter  this  way: 

"The  big  unresolved  question  is  wmether  the  state's  jurisdiction  is  exclusive 
or  concurrent.  If  concurrent,  the  tribe  would  retain  the  ability  to  legislate 
(consistent  with  state  law)  and  operate  its  own  enforcement  machinery  in 
areas  that  the  state  neglects  to  cover.  If  exclusive,  then  the  tribe's  powers  of 
self-government  have  been  much  more  severely  curtailed,  and  law  and  order 
services  much  less  likely  to  be  provided  in  a  satisfactorv  way.  (NCAI  Amicus 
Brief  at  3)." 

If  Congress  undertakes  a  broad  study  of  Indian  country  criminal  jurisdic- 
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Mi  n  prefactory  to  action  on  the  current  proposals,  we  believe  that   thorough 
exploration  of  P.L.  280  dilemmas  should  be  included. 

Congressional  examination  might  also  be  directed  during  such  a  study  toward 
clarification  of  who  is  an  '•Indian'*  Cor  jurisdictional  purposes.  As  we  briefly 
discuss  in  Pari  C  infra  (at  note  1)  Congress  has  never  mandated  the  precise 
contours  of  this  key  term  and  the  case  law  thereon  is  not  completely  definitive. 
The  National  Commission  on  Reform  of  Federal  Criminal  Laws  has  not  sug- 
gested an  appropriate  definition  but  has  noted  the  need  for  same.  See  Com- 
mentary to  proposed  ^'L,lL,.  infra  Appendix  B,  at  1526. 

TABLE  OF  CASES  AND  OTHER  MATERIAL  CITED 

Section  Page 

Cases' 

Bartkusv.  Illinois,  359  U.S.  121  (1959) Pt.  B,V  ....  1.7 

Colliflower  v.  Garland.  342  F.  2d  3G9  <9th  Cir..  1965) Pt.  B.V 4,  5.  fi 

Donnelly  v.  U.S.,  288  U.S.  243(1913) Pt.  A.ll 3 

Draper  v.  U.S.,  164  U.S.  240(1896) .    Intro.  4; 

Pt  A.ll 3,5 

Pt.  A, III....  2 

Ex  parte  Crow  Dog,  109  U.S.  556(1883) Pt.  A, 1 1 6.10 

Pt.  B,ll 1.8.9 

Pt.  B.V 1,8 

Glover  v.  U.S.,  219  F.  Supp.  19  (D.  Mont.,  1963).... Pt.  B,ll  ....  3,4 

Pt.  B,IV 1,2 

Gray  v.  U.S., 394  F.  2d  96  (9th  Cir.,  1967) Pt.  B,ll 6 

Henry  v.  U.S.,  432  F.  2d  114  (7th  Cir.,  1971),  cert,  den.,  400  U.S.  1011  (1971),  opinion  modi-     Pt.  A, II 4 

tied,  434  F.  2d  1283  (7th  Cir.,  1971).                                                                                     Pt.  B, II 6,8,9 

Pt.  B,V 8 

In  re  Fredenherg,  65  F.  Supo.  4  (E.D  Wise,  1946).... Pt.  A,l! 6 

In  re  Mayfied,  Pet.,  141  U.S.  107  (1891) Pt.  A, II 6 

In  re  Wilson,  140  U.S.  575(1891) Pt.  A.ll     .  9.10 

Iron  Crow  v.  Oglala  Sioux,  129  F.  Supp.  15  (W.D.  S.D.,  1S56),  affd.,  231  F.  2d  89  (8th  Cir.,     Pt.  A.ll 10 

1956).                                                                                                                                   Pt.  B.ll .  3.14 

Pt.  B.V  ...  1,4,5 

Kennedy  v.  District  Court,  400  U.S.  423  (1971) Pt.  B.V  5 

Kills  Crow  v.  U.S.,  451  F.  2d  323  (8th  Cir.,  1971) Pt.  B,l 10.11 

Pt.  B.I  1 1  1,2 

Pt.  B,IV 2 

Pt.  B.VI 2 

Lone  Wolf  v.  Hitchcock,  187  U.S.  553  (1903) Pt.  B,V  ....  4 

Moore  v.  Illinois,  14  How.  13(1852) Pt.  B,V  ....  1.7 

Native  American  Church  v.  Navajo  Tribal  Council,  272  F.  2d  131  (10th  Cir.,  1959) Pt.  B,V     .  .  1 

Pet.  of  Carmen,  165  F.  Supp.  942  (N.D.  Calif.,  1958),  affd.,  Dickson  v.  Carmen,  270  F.  2d  809    Pt.  B.I  I 6 

(9th  Cir.,  1958),  cert,  den.,  361  U.S.  973  (1958). 

Seneca  Constitutional  Rights  Org.  v.  George,  Civil  No.  1972-152  (W.D.  N.Y.,  1972). Pt.  B,V 5 

Pet  of  McCord,  151  F.  Supp.  132  (D.  Alaska,  1957) Pt.  B.I II 1 

Sam  v.  U.S.,  385  F.  2d  213  (10th  Cir.,  1967)...     Pt.  B.ll  ....  3 

Settler  v.  Yakima  Tribal  Court,  419  F.  2d  486  (9th  Cir.,  1969),  cert,  den.,  398  U.S.  S03  (1970).  _  Pt.  B,V 4,  5,  6 

State  v.  Campbell,  (Minn.,  1893)55  N.W.  553 Pt.  A.ll 6 

State  v.  Jackson,  (Minni,  1944)  16  N.W.  2d  752 Pt.  A, II 6 

Talton  v.  Mayes,  163  U.S.  376  (1896). Pt.  A.ll 6 

Pt.  B,V 1 

U.S.  v.  Davis,  148  F.  Supp.  478  (D.N.D.,  1957)  appeal  d.smissed,  244  F.  2d  717  (8th  Cir.,  19E7).  PI.  B, I II ....  2 

U.S.  v.  Davis,  429  F.  2d  522  (8th  Cir.,  197C) Pt.  B,l 10 

rt.  B.lll 1,2 

U.S.  v.  De  Marrias,  441  F.  2d  1304  (8th  Cir.,  1971) Pt.  B,V 2,3 

U.S.  v.  Jacobs,  113  F.  Supp.  203  (E.D.  Wise,  1953),  appeal  dismissed,  346  U.S.  892  (1953).   Pt.  B.lll..  .  1.2 

U.S.  v.  Joe,  452  F.2d  653  (10th  Cir.,  1971),  cert,  den.,  32  L.  Ed.  134  (1972) Pt.  B,l 10 

Pt.  B.IM 1.2 

U.S.  v.  Kagama,  118  U.S.  375  (1886). Pt.  A, II 10 

Pt.  B.ll 1 

U.S.  v.  Keeble,  459  F.  2d  757  (8th  Cir.,  1972) Pt.  B.lll 1 

U.S.  v.  Kills  Plenty,  No.  71-1661  (8th  Cir.,  1972).. Pt.  B,V 2,3,4.  7 

U.S.  v.  Lanza,  260  U.S.  377  (1922) Pt.  B,V 1,7 

U.S.  v.  La  Plant,  156  F.  Supp.  660  (D.  Mont.,  1957).... Pt.  A.ll 4 

Pt.  B.ll 3,10,11 

Pt.  B.V 2,8 

U.S.  v.  McBratney,  104  U.S.  621  (1881) Intro.  4 

Pt.  A.ll 3,5 

Pt.  A.ll I 2 

U.S.  v.  Peiican,  232  U.S.  442  (1914) Pt.  A.ll 3 

U.S.  v.  Red  Wolf,  172  F.  Supp.  168  (0.  Mont.  1959). Pt.  B.I  I 10 

Pt.  B.lll....  1 

U.S.  v.  Rider,  282  F.  2d  476  (9th  Cir.,  1960) Pt.  B.lll....  1 

U.S.  v.  Rogers,  4  How.  567  (1846) Pt.  B.I  I 8 

U.S.  v.  Sharpnack,  355  U.S.  286  (1958) Pt.  A.ll 8 

U.S.  v.  Sosseur,  181  F.  2d  873  (7th  Cir.,  1950). Pt.  A.ll 5 

U.S.  v.  Quiver,  241  U.S.  602  (1916).... Pt.  A, II 1,5,6 

Pt.  B.ll 14 

Pt.  B.V 1 

U.S.  v.  Whaley,  37  Fed.  14  (C.C.  S.D.  Calif.,  1888) Pt.  B.I  I 2,3 

Walks-on-Top  v.  U.S..  372  F.  2d  422  (9th  Cir.,  1967),  cert,  den.,  389  U.S.  879  (1967) Pt.  A,l 5 

Williams  v.  Lee,  358  U.S.  217  (1958).. Pt.  A.I  I  s 10 

Pt.  B,V 15 

Worcester  v.  Georgia,  6  Pec.  i!5  (1832) Pt.  B,V 1,5,7 


7441 

TABLE  OF  CASES  AND  OTHER  MATERIAL  CITED-Continued 


Statutes: 

Assimilative  Crimes  Act  of  1825;  4  Stat.  115 Pt.  A,  II....  8 

Civil  Rights  Act  of  1968;  82  Stat.  77,  25  U.S.C.  §  1301  et  seq Pt.  B,  I 10 

Pt.  B,  V....  5 

Pt.  B,  VI...  2 

Indian  Intercourse  Act  of  1834;  4  Stat.  733. Pt.  A,  II 6 

Indiin  Reorganization  Act  of  1934;  48  Stat.  984  24  U.S.C.  §461  et  seq.. Pt.  B,  V 6 

Code  of  Federal  Regulations: 

Title  25,  CFR,  Chapter  1,  Subchapter  B: 

Saction  11.2(b) Pt.  B,  II....  11 

Section  11.11 Pt.  B,  I 9,10 

Pt.  B,  V....  6 
Congressional  Record 

Vol.  16,  Part  II,  Pg.  934 Pt.  B,  II 2 

House  Report  Nr.  474,  23rd  Cong  ,  1st  Sess.,  (1843).... Pt.  B,  II....  8, 12 

Sol  ci tor 's  opinions: 

Auf.  1,  1940 Pt.  B,  IL...  11 

Nov.  12,  1940 P!.  B,  II....  11 

Nov.  26,  1940 .---  Pt.  B,  IL...  11 

Law  reviews: 

70  Haivard  Law  Review  685  (1957).. Pt.  A,  IL...  6 


Taut  A  Expansion  of  Federal  jurisdiction"  over  Indians  in  Indian  county 

(Proposed  section  212    (1)    and    (2) 

/.  Analysis  of  the  proposed  212  (1). 

Under  the  proposed  code  revisions,  §§1151,  1152  and  1153  of  Title  18  are 
eliminated  and  these  jurisdictional  sections  are  reformulated  and  compiled  in 
the  proposed  §212  of  Title  25.  Subsection  one  of  the  new  212  provides  that, 
"Indian  Country  shall  he  deemed  to  he  a  part  of  the  special  maritime  and 
territorial  jurisdiction  of  the  United  States'',  and  then  goes  on  to  list  the  three 
classes  of  Indian  country  listed  in  the  present  §1151,  i.e.,  Indian  reservations, 
dependant  Indian  communities  and  outstanding  allotments.  In  volume  III,  page 
1524  of  their  working  papers,  the  commentators  offer  their  own  explanation 
of  the  import  of  the  proposed  changes: 

Suhsecfion  (1)  of  the  draft  proposed  here  substantially  restates  the  general 
principle  that  Federal  jurisdiction  exists  over  offenses  committed  in  the  Indian 
country,  as  it  does  over  offenses  committed  on  Federal  enclaves:  the  subsection, 
as  stated,  marks  no  substantial  change  from  the  first  paragraph  of  present  18 
U.S.C.  §1152.  But,  since  virtually  all  the  offenses  defined  in  the  proposed 
Code  would  apply  to  Federal  enclaves,  this  subsection  would  operate  to  render 
Indians  committing  any  felony  subject  to  the  provision  of  the  proposed  Code. 
Indians  would  lie  subject  to  the  same  felony  penalties,  regardless  of  whether 
the  victim  is  an  Indian  or  non-Indian. 

What  the  commentators  intend  then  is  to  combine  the  effects  and  scope  of 
the  present  jurisdictional  sections  1151  through  1153.  However,  by  explicitly 
defining  Indian  country  as  a  part  of  the  special  territorial  jurisdiction  of  the 
United  States,  that  is.  a  federal  enclave,  the  authors  make  it  clear  that  the 
intended  effect  is  that  all  laws  applicable  to  federal  enclaves  are  applicable  to 
offenses  committed  in  Indian  country.  The  significant  aspects  of  this  proposal 
are  twofold:  (il  Indian  country  will  Ire  considered  the  full  equivalent  of  a 
federal  enclave  rather  than  remain  a  distinctly  defined  territory.  In  short,  this 
conferral  of  enclave  status  on  Indian  country  will  sever  the  rich  historical  con- 
notations and  qualifications  which  the  law  has  recognized  as  accruing  to  that 
term,  (ii)  Subject  to  the  qualifications  listed  in  subsections  (2)  and  (3)  of 
212.  the  full  range  of  federal  enclave  laws  will  be  applicable  to  offenses  com- 
mitted in  Indian  country.  Briefly,  subsection  (2)  excepts  offenses  invoving  only 
non-Indians  from  federal  enclave  jurisdiction  and  recognizes  that  state  juris- 
diction applies  to  such  conduct.  Subsection  (3)  provides  that  "federal  juris- 
diction shall  not  extend  to  any  offense  which  is  not  a  felony  if  it  is  committed 
by  one  Indian  against  the  person  or  property  of  another  Indian,  unless  S2<>2 
(authorizing  federal  jurisdiction  over  lesser  included  offenses  where  the  basis 
for  federal  felony  jurisdiction  already  exists)    applies."  The  clear  implication 
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is  that  tribal  courts  and  not  the  federal  courts  shall  have  exclusive  jurisdiction 
over  such  conduct. 

The  extent  to  which  this  would  expand  the  scope  of  federal  jurisdiction  in 
Indian  country  beyond  its  present  limits  will  be  seen  in  light  of  the  brief  out- 
line of  existing  law  which  follows  in  §  II  of  this  part  of  the  memorandum 
and  the  serious  procedural  difficulties  posed  will  be  explored  in  Part  B.  How- 
ever, it  may  be  helpful  at  this  point  to  briefly  discuss  several  of  the  more  ob- 
vious potential    effects   of   the   proposals. 

(a)  Equalization  of  penalties. — As  the  commentators  state,  one  of  their 
objectives  in  extending  all  enclave  felony  offenses  to  Indians  in  Indian  coun- 
try is  to  insure  equality  of  felony  penalties  to  Indian  offenders,  regardless  of 
whether  the  victim  is  an  Indian  or  non-Indian.  As  the  commentators  explain 
on  page  1521  ;  '"Further,  this  process  of  distinguishing  offenses  committed  by 
an  Indian  against  a  non-Indian  from  offenses  committed  by  an  Indian  against, 
an  Indian  has  led  to  clearly  unwarranted  differentiations:  for  example,  a 
present  provision  in  18  U.S.C.  §1153  makes  the  penalty  for  rape  depend  upon 
whether  the  victim  was  or  was  not  an  Indian."  As  to  lesser  offenses,  Indians 
would  still  be  subject  to  varying  sentences  depending  on  the  identity  of  the 
victim  because  of  the  differences  in  sentencing  power  of  the  tribal  courts.  For 
a  misdemeanor  offense  a  federal  court  under  the  proposed  revisions  could  still 
impose  a  sentence  of  up  to  one  year  [cf.  18  U.S.C.  3001]  while  a  tribal  court  can 
only  sentence  for  up  to  six  months  under  the  limitations  of  the  1968  Indian 
Civil  Rights  Act.    (25  U.S.C.  1302(7)). 

(b)  Elimination  of  the  Major  Crimes  Act. — The  Major  Crimes  Act,  18  U.S.C. 
5il  153,  presently  furnishes  the  basis  for  federal  jurisdiction  over  thirteen  major 
offenses  as  committed  by  Indians  in  Indian  country.  (See  Part  A,  II  of  this 
memorandum  for  an  outline  of  present  federal  jurisdiction  over  Indians  in 
Indian  country.)  The  proposed  §  212  would  eliminate  the  need  for  such  a  sta- 
tute by  extending  federal  jurisdiction  over  all  conduct,  coming  within  the  defini- 
tion of  all  federal  felony  offenses  applicable  to  enclaves.  This  would  encom- 
pass then  not  only  all  the  major  offenses  listed  in  18  U.S.C.  §1153  but  the  whole 
range  of  enclave  felonies.  In  effect  the  clause  in  the  present  General  Crimes 
Act  excepting  application  of  federal  enclave  laws  to  offenses  by  one  Indian 
against  the  person  or  property  of  another  Indian  and  leaving  exclusive  juris- 
diction over  such  offenses  to  the  tribes  would  be  amended  so  as  to  limit  the  force 
of  the  exception  only  to  misdemeanor  grade  conduct.  (See  Introduction  to  this 
memorandum,  page  2).  This  would  be  a  significant  expansion  of  federal  power 
since  at  present  the  tribes  possess  exclusive  jurisdiction  over  inftra-Indian  of- 
fenses not  enumerated  in  18  U.S.C.  §1153  or  covered  by  the  general  laws  of 
the  United  States,  i.e.,  those  laws  applicable  within  the  United  States  wherever 
committed,  and  thus  distinguishable  from  federal  enclave  laws. 

One  of  the  principal  reforms  which  the  proposed  revision  of  criminal  law 
seeks  to  achieve  is  elimination  of  wholesale  adoption  of  state  laws  within 
federal  enclaves  as  is  presently  the  case  under  the  existing  Assimilative  Crimes 
Act.  (18  U.S.C.  §13).  Thus  the  proposed  revision  would  reduce  all  assimilated 
crimes  to  misdemeanor  grade.  Proposed  18  U.S.C.  §209.  This  reduction  in  the 
application  of  state  laws  within  federal  enclaves  brings  with  it  a  correspond- 
ing need  to  expand  the  federal  criminal  code  to  encompass  conduct  previously 
governed  by  state  laws.  This  is  precisely  what  the  proposed  revision  would  do 
by  supplying  a  comprehensive  federal  criminal  code  which  ".  .  .  attempts  to 
define  all  serious  crimes,  including  those  whose  principal  incidence  is  limited 
io  federal  enclaves."  See  Commentary  to  18  U.S.C.  §209.  quoted  infra  at  page 
6.  Thus  the  proposal  encompassed  in  25  U.S.C.  §212  would  not  be  limited  to  ex- 
tending all  existing  federal  felony  statutes  to  intra-Indian  offenses  within 
Indian  country.  It  would  in  fact  make  applicable  to  such  offenses  a  far 
broader,  comprehensive  federal  code  designed  to  supplant  those  laws  of  local 
governments  which  have  always  before  been  relied  upon  to  govern  conduct 
within  federal  enclaves.  This  may  be  of  little  significance  to  those  commun- 
ities, i.e..  States,  which  have  never  had  any  jurisdiction  within  a  federal 
enclave,  but  to  the  Indian  community,  which  has  never  before  been  subject  even 
to  the  existing  federal  enclave  laws  (except  for  offenses  committed  against 
non-Indians)  and  which,  with  the  exception  of  the  thirteen  major  crimes, 
has  always  been  at  liberty  to  establish  their  own  criminal  code  and  regulate 
their  own  internal  affairs,  the  impact  is  great. 
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Since  the  proposed  revision  adopts  some  rather  revolutionary  new  approaches 
to  defining  criminality,  it  is  difficult  to  project  with  exactitude  what  conduct 
would  become  subject  to  federal  prosecution  under  the  new  code.  However, 
among  the  many  new  provision  which  would  be  added  by  the  revised  code  to 
the  federal  catalogue  of  offenses  applicable  to  conduct  by  Indians  within 
Indian  country  are  such  offenses  as  willfully  damaging  tangible  property  of 
another  (Section  1705),  breaking  into  an  automobile  with  intent  to  commit  a 
crime  (Section  1713),  unauthorized  use  of  a  vehicle  (Section  1736),  conduct 
which  creates  a  substantial  risk  of  bodily  injury  or  death  to  another  (this  would 
extend  even  to  reckless  driving)  (Section  1613),  making  of  threats  to  commit 
a  crime  of  violence  (Section  1614),  and  felonious  restraint  which,  according 
to  the  explanation  in  Vol.  II,  Working  Papers,  pages  858,  859.  could  include 
attempted  seduction,  mistaken  arrest  or  even  initiation  ceremonies  into  social 
clubs   (Section  1632). 

This  catalogue  of  new  crimes  is  by  no  means  exhaustive.  The  working  papers 
supplementing  the  proposed  revision  of  the  Assimilative  Crimes  Act  clearly 
anticipates  that  Congress  will  wish  to  add  additional  offenses  as  future  imple- 
mentation of  the  panoply  of  enclave  statutes  contained  in  the  present  revision 
may  reveal  the  need.  Thus  new  and  additional  crimes  will  be  extended  to 
Indians  in  Indian  country  without  specific  attention  to  the  requirements  of  the 
Indian  communities  but  rather  on  the  basis  of  need  within  enclaves  in  which 
federal  jurisdiction  is  exclusive. 

In  explanation  of  the  proposed  25  U.S.C.  §212  the  Committee  states  that  they 
do  not  propose  to  change  the  existing  jurisdictional  relationships  between  fed- 
eral, tribal  and  state  governments.  (See  Introduction,  page  1.  quoting  Com- 
mentary to  Section  212).  The  extent  to  which  the  proposal  would  alter  the 
existing  federal-tribal  relationship  is  manifest  from  the  above  discussion.  The 
proposal  to  extend  all  federal  enclave  laws  to  Indians  within  Indian  country 
without  regard  to  the  power  of  the  tribes  to  regulate  their  own  internal  affairs 
would  uproot  a  statutory  scheme  and  jurisdictional  framework  that  has  existed 
since  the  very  founding  of  the  United   States  government. 

(c)  General  lairs  of  the  United  States. — In  the  commentary  accompanying 
the  proposed  212.  the  authors  offer  their  own  analysis  of  existing  law.  On 
page  1525  they  observe,  ".  .  .  that  Federal  jurisdiction  over  these  minor 
offenses  is  excluded  (under  the  new  212(3)  (a)),  only  for  those  offenses 
involving  the  enclave  type  jurisdiction  which  is  the  subject  of  this  section; 
minor  offenses  involving  another  Federal  jurisdiction  base,  harassment  by 
telephone  for  example)  will  be  federally  prosecutable."  The  authors  then 
cite  a  recent  9th  circuit  case  as  uphoding  federal  jurisdiction  over  an  assault 
by  an  Indian  on  another  Indian  who  was  a  federal  officer:  '"The  exception 
granted  to  Indians  who  abuse  other  Indians  is.  by  the  terms  of  the  statute 
(IS  U.S.C.  1152),  only  an  exception  from  federal  enclave  law,  and  not  from  the 
general  law  of  the  United  States.'  "  Walks  on  Top  v.  U.S.,  372  F.2d  422.  425 
(!>th  Cir..  1967).  cert.  den..  389  U.S.  S7!>  (1967).  It  is  instructive  to  note  at 
this  point  the  reliance  of  the  commentators  on  this  case  as  a  theoretical  pre- 
mise. If  one  assumes  that  all  general  laws  of  the  United  Stataes  apply  of 
their  own  force  to  Indian  against.  Indian  offenses  in  Indian  country  and  that 
laws  enacted  especially  for  areas  of  exclusive  federal  jurisdiction  (enclaves) 
will  also  apply  to  inter-Indians  offenses  except  for  non-felony  grade  offenses, 
then  a  special  law  applying  certain  major  offenses  would  be  superfluous  (i.e..  the 
Major  Crimes  Act),  in  view  of  this  expansion  of  federal  jurisdiction.  The 
authors  then  are  at  least  logically  consistent  in  their  choice  to  eliminate  the 
Major  Crimes  Act  as  a  separate  jurisdictional  base. 

(d)  Effect  of  the  Proposals  on  Applications  of  the  Assimilative  Crimes  Act. — 
Finally,  before  attempting  a  brief  outline  of  existing  law  on  the  present  extent 
of  Federal  jurisdiction  over  inter-Indian  offenses  in  Indian  country  in  order 
to  better  understand  the  potential  effect  of  the  proposed  code,  an  additional 
aspect  of  the  revision  should  be  pointed  out.  On  page  1524  of  the  working 
papers  following  §212,  Title  25,  the  commentators  observed,  ".  .  .  moreover  all 
major  crimes  would  be  federally  defined,  and  no  Federal  court  interpretation 
of  state  laws  on  the  subject  would  be  necessary."  This  conclusion  follows  in 
light  of  the  combined  effect  of:  (1)  The  revisers  redefinition  of  the  Assimila- 
tive Crimes  Act.  through  which  Assimilative  offenses  are  reduced  to  mis- 
demeanors, and    (2)    Present  Major  Crimes  Act  is  superceded  by  212    (1).   In 
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the  proposed  Title  18,  §209  Assimilated  Offenses,  would  replace  the  present 
18  U.S.C.  L3,  Laws  of  States  adopted  for  areas  within  federal  jurisdiction.  The 
commentary  following  proposed  29  explains  the  effect  <>f  the  change  in  present 
Assimilated  ('rimes  law  which  is  relevant  to  our  inquiry. 

"This  section  would  replace  is  D.S.C.  SK!.  The  major  change  it  would  effect 
would  lie  to  limit  the  grading  for  assimilated  crimes  to  Class  A  misdemeanors. 
The  policy  expressed,  which  is  similar  to  that  of  §306  (no  crime  outside  of 
Title  IS  is  more  than  a  Class  A  misdemeanor  i .  is  that  serious  federal  Con- 
sequences should  occur  only  in  response  to  conduct  which  is  outlawed  following 
legislative  consideration  by  those  committees  in  Congress  with  expertise  in  penal 
legislation.  The  limitation  is  justified  in  the  context  of  ths  Code,  which  at- 
tempts to  define  all  serious  crimes,  including  those  whose  principal  incidence  is 
limited  to  federal  enclaves.  With  a  more  comprehensive  federal  law  applicahle 
to  enclaves,  it  is  prudent  to  minimize  the  consequences  of  the  wholesale  pur- 
chase of  not  only  the  grossly  disparate  existing  state  laws  and  penalties,  hut 
also  those  which  may  he  enacted  by  state  legislatures  in  the  future.  See.  e.g., 
the  capital  crime  of  grave  desecration  i  Georgia  ). 

"The  burden  thus  shifts  to  the  proponent  of  any  specific  felony  not  included 
in  the  Code  to  add  it  rather  than  to  rely  on  assimilation.  Offenses  which  are 
assimilated  become  federal  offenses  and.  since  they  are  prosecuted  in  federal 
courts,  an-  governed   by   federal   rules  of  procedure.-' 

It  would  seem  tit  follow  then  that  federal  jurisdiction  over  infra-Indian 
offenses  in  Indian  Country  does  not  extend  to  non-felonies  except  as  lesser 
included  offenses.  (See  -1-  <•''>' mi).  Since  an  assimilated  offense  could  never 
he  more  than  a  misdemeanor  (proposed  18  U.S.C.  209(2)),  state  law  could 
not  he  applied  to  infra-Indian  offenses  at  all. 

In  addition,  federal  misdemeanor  jurisdiction  under  the  Assimilative  Crimes 
Act  over  Indians  for  offenses  against  non-Indians  or  victimless  offenses  would 
he  barred  if  the  Indian  defendant  had  already  been  prosecuted  by  a  tribal 
court.  25  U.S.C.  212(3)  (hi. 

Of  course,  as  to  federal  jurisdiction  over  offenses  by  non-Indians  against 
Indians  in  Indian  country,  the  Assimilative  Crimes  Act  applies  to  misdemeanor 
grade  offenses. 

//.  Outline  of  existing  late  on  the  extent  of  Federal  jurisdiction  orer  Indians  in 
Indian  country 

A.  Historical  and  Statutory  Development. — In  United  states  v.  Quiver,  241 
U.S.  602  (1916),  a  case  involving  the  attempted  prosecution  of  two  Indians  for 
adultery  alleged  to  have  heen  committed  on  one  of  the  Sioux  reservation  in 
South  Dakota.  Mr.  Justice  Van  Devanter  succintly  summarizes  the  early  devel- 
opment and  scope  of  Federal  jurisdiction  in  this  area: 

"At  an  early  period  it  became  the  settled  policy  of  Congress  to  permit  the 
personal  and  domestic  relations  of  the  Indians  with  each  other  to  he  regulated 
and  offenses  by  one  Indian  against  the  person  or  property  of  another  Indian 
to  he  dealt  with,  according  to  their  tribal  customs  and  laws.  Thus  the  Indian 
Intercourse  Acts  of  May  li).  1706.  c.  30.  1  Stat.  469,  and  of  March.  1802,  c.  13. 
2  Stat.  139.  provided  for  the  punishment  of  various  offenses  by  white  persons 
against  Indians  and  by  Indians  against  white  persons,  hut  left  untouched  those 
by  Indians  against  each  other:  and  the  act  of  June  30.  1834,  c.  161  §25.  4  Stat. 
72f>.  733.  while  providing  that  "so  much  of  the  laws  of  the  United  States  as 
provides  for  the  punishment  of  crimes  committed  within  any  place  within  the 
sole  and  exclusive  jurisdiction  of  the  United  States  shall  )ve  in  force  in  the 
Indian  country'*,  qualified  its  action  by  saying,  "the  same  shall  not  extend  to 
crimes  committed  by  one  Indian  against  the  person  or  property  of  another 
Indian."  That  provision  with  its  qualification  was  later  carried  into  the  Revised 
Statutes  as  §§2145  and  2146.  This  was  the  situation  when  this  court,  in  Ex 
parte  Crow  Dog,  !<>!>  U.S.  556.  held  that  the  murder  of  an  Indian  by  another 
Indian  on  an  Indian  reservation  was  not  punishable  under  the  laws  of  the 
United  States  and  could  he  dealt  with  oidy  according  to  the  laws  of  the  tribe. 
The  first  change  came  when,  by  the  act  of  March  3.  1885.  c  341.  §  !».  23  Stat. 
362.  385,  now  §328  of  the  Penal  Code.  Congress  provided  for  the  punishment  of 
murder,  manslaughter,  rape,  assault  with  intent  to  kill,  assault  with  a  dan- 
gerous weapon,  arson,  burglary  and  larceny  when  committed  by  one  Indian 
against  the  person  or  property  of  another  Indian.  In  other  respects  the  policy 
remained  as  before." 
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Presently,  more  than  a  half  century  later,  federal  criminal  jurisdiction  con- 
tinues to  he  based  almost  exclusively  on  the  prongs  of  these  two  federal  laws 
now  codified  at  §§1152  and  1153  and  Title  18.  Section  1152,  known  as  the  Gen- 
t-nil Crimes  Act,  provides  that  the  general  federal  enclave  laws  shall  extend  to 
Indian  country  with  the  exception  of  offenses  committed  "by  one  Indian  against 
the  person  or' property  of  another  Indian,  nor  to  any  Indian  committing  any 
offense  in  the  Indian  Country  who  has  been  punished  by  the  local  law  of  the 
tribe,".  As  of  a  1968  amendment,  §1153  specifies  thirteen  "major"  offenses  ap- 
plicable without  qualification  to  any  Indian  committing  the  same  in  Indian 
country.  Conceptually,  we  may  view  the  Major  Crimes  Act  as  an  exception  to 
1152s  exception,  more  easily  understood  perhaps  in  view  of  Mr.  Justice  Van 
Devanter  exposition  of  the  law's  development  in  this  area,  {supra,  see  also 
Part  B  II  of  this  memo). 

B.  Analysis  of  jurisdiction  by  person  of  offender,  or  victim,  or  both. — Under 
existing  law  jurisdiction  over  an  offense  in  Indian  country  as  between  federal, 
tribal  or  state  courts  depends  upon  the  identification  of  the  person  of  the  offen- 
der and  victim  or  both.  For  purposes  of  further  discussion  we  can  briefly  out- 
line this  division  as  follows: 

la)  Both  offender  and  victim  are  Indian:  Tribal  jurisdiction  is  exclusive 
except  for  major  crimes  offenses  listed  in  18  U.S.C.  1153  or  conduct  covered 
by  a  federal  statute  of  general  applicability.  [For  example.  IS  U.S.C.  1163  makes 
it  a  federal  offense  to  embezzle  from  a  tribal  organization  and  federal  juris- 
diction would  extend  to  an  offender  regardless  of  person,  i.e.,  Indians  and  non- 
Indians  alike.] 

(b)  Both  offender  and  victim  are  non-Indians:  Under  the  McBratney-Draper 
[U.S.  v.  McBratney,  104  U.S.  621  (1881)  and  Draper  v.  U.S.,  164  U.S.  240 
(1896)],  rule  a  judicial  exception  is  created  to  federal  jurisdiction  and  the 
state  courts  have  jurisdiction  where  no  federal  base  would  otherwise  exist, 
i.e..  where  there  is  no  basis  of  federal  jurisdiction  other  than  the  fact  that 
the  offense  takes  place  in  Indian  country. 

(c)  Non-Indian  offender  and  Indian  victim:  The  McBruincy-Drapcr  excep- 
tion doesn't  reach  this  conduct  because  of  the  federal  interest  in  protection  of 
Indians  and  federal  jurisdiction  is  exclusive  of  the  state.  [Donnelly  v.  U,8., 
288.   U.S.  243    (1013),    U.S.,  v.  Pelican,  232  U.S.  422    (1014)]. 

(d)  Indian  offender  and  non-Indian  victim:  The  United  States  and  the  tribes 
have  concurrent  jurisdiction.  Tribal  prosecution  bar  subsequent  federal  prosecu- 
tion unless  a  federal  base  otherwise  exists,  i.e.,  a  major  crimes  offense,  etc., 
[See  para.  (a),  supra,  18  U.S.C.  1152,  1153;  U.S.  v.  LaPlant,  156  F.  Supp.  660 
(D.  Mont  1057)  :  Henry  v.   U.S.,  432  F.2d  114   (7th  Cir.,  1071)]. 

(e)  Offense  by  a  non-Indian  not  involving  a  victim:  If  there  is  no  federal 
base  other  than  the  fact  that  the  conduct  takes  place  in  Indian  country,  the 
state  has  jurisdiction.  If  the  conduct  has  some  relation  to  a  protected  federal 
interest  federal  jurisdiction  may  be  applicable  or  tribal  courts  may  take  jur- 
isdiction where  a  tribal  interest  is  involved  at  least  to  the  extent  of  exercising 
their  exclusionary  power.  Case  law  on  the  question  of  tribal  jurisdiction  over  a 
non-Indian  is  scarce  and  applicable  federal  statutes  don't  appear  to  reach  the 
question.  There  is  some  authority  concluding  that  the  tribes  would  have  no 
jurisdiction  over  non-Indian  offenders  but  it  is  interesting  to  observe  that  some 
tribes  have  apparently  began  to  assert  some  authority  beyond  the  scope  of  just 
the  exclusionary  power  over  non-Indians.  [See  Part  C  of  this  memo  for  discus- 
sion of  this  issue]. 

(f)  Offenses  by  an  Indian  not  involving  a  victim.  Once  asserted,  tribal  jur- 
isdiction is  exclusive  by  virtue  of  the  exception  of  federal  enclave  law  found 
in  §1152.  (U.S.  v.  LaPlant.  supra).  That  is,  except  for  an  otherwise  overridding 
federal  base.  (See  (a)  and  (d) supra) ■  There  is  authority  for  the  proposition 
that  federal  jurisdiction  for  offenses  in  this  category  also  applies  through  The 
Assimilative  Crimes  Act.  (U.S.  v.  Sosseur,  181  F.2d  873  (7th  Cir.,  1950), 
gambling  offenses  under  state  law).  This  would  be  in  effect  where  tribal  juris- 
diction is  not  asserted  and  there  is  no  overriding  federal  jurisdictional  base. 
However,  the  U.S.  Supreme  Court  in  the  Quiver  case,  supra,  construed  this 
statutory  exception  to  federal  jurisdiction  broadly  enough  to  include  a  similar 
type  of  victimless  offense  and  these  two  decisions  have  yet  to  be  reconciled. 

To  briefly  summarize  then,  under  McBratney-Draper  the  state  has  jurisdic- 
tion over  offenses  involving  only  non-Inidians  in  Indian  country.  The  tribe  lias 
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exclusive  jurisdiction  over  offenses  involving  only  Indians  except  where  the 
conducl  fits  an  offense  defined  by  either  the  Major  ("rimes  Act  (18  U.S.C.  1153) 
or,  a  law  of  general  applicability,  in  which  case  the  federal  government  win 
have  jurisdiction.  As  to  Offenses  by  nun-Indians  against  Indians,  federal  juris- 
diction applies  and  is  exclusive  except  Cor  the  limited  potential  for  tribal 
jurisdictii.ii  in  exclude  nun-Indians  from  the  reservation  and,  arguably,  to 
!  roteci  tribal  interests.  Offenses  by  Indians  against  non-Indians  are  within  the 
concurrent  jurisdiction  of  tribe  and  federal  authorities.  Under  1152,  where  the 
tribe  does  not  prosecute  the  federal  government  may.  We  see  then  that,  the  only 
areas  where  the  federal  government  can  apply  federal  enclave  laws  including 
the  Assimilative  Crimes  Act  are  to  (1)  Offenses  by  non-Indians  against  Indians 
or  victimless  offenses  involving  a  federally  protected  interest.  (2)  Offense?  by 
Indians  against  non-Indians  where  the  tribe  elects  not  to  prosecute.  (3)  Victim- 
less offenses  by  Indians  not  prosecuted  by  the  tribe.  However,  even  in  the 
absence  of  tribal  prosecution,  the  extent  to  which  state  law  may  be  applied  to 
Indians  through  the  Assimilative  Crimes  Act  is  questionable.  [U.S.  v.  Quiver, 
supra.  See  also.  In  re  Mayfield,  Petitioner,  141  U.S.  107  (1891)  ;  State  v. 
Campbell  .(.Minnesota.  1893)  55  X.W.  553;  State  v.  Jackson,  (Minn.,  1944)  16 
N.W.  2d  752.  /,/  re  Fredenberg,  65  F.Supp.  4  (E.D.  Wise,  1946)].  [See  para 
f].  All  other  areas  of  conduct  are  either  exclusively  state,  exclusively  tribal  or 
exclusively  founded  on  another  federal  jurisdictional  base  (e.g.,  the  Major 
Crimes  Act.) 

c.  Application  of  the  Assimilative  Crimes  Act  <>f  offenses  by  Indians  in  Indian 
country,  a  special  problem. — Section  1152  makes  applicable  to  ai*eas  defined  as 
Indian  country  the  "General  laws  of  the  United  States  as  to  punishment  of 
offenses  committed  in  any  place  within  the  sole  and  exclusive  jurisdiction  of 
the  United  States."  As  the  excerpt  from  the  Quiver  case,  (a)  supra,  illustrates, 
the  langauge  of  this  statute  is  taken  almost  verbatim  from  the  1834  Indian  Inter- 
course Act.  (4  Stat.  733).  It  is  clear  that  historically,  by  passage  of  this  legis- 
lation Congress  was  providing  a  jurisdictional  basis  for  the  extension  of  federal 
authority  to  Indian  country  where  heretofore  there  was  no  such  basis,  the  only 
governmental  entity  being  the  tribal  unit.  [Ex  parte  Crotv  Dog,  109  U.S.  556 
(1883)  :  Talton  v.  Haves,  163  U.S.  376  (1896).  There  would  appear  to  be  no 
reason  for  not  concluding  that  the  intent  and  purpose  behind  these  earlier 
acts  survive  through  their  re-enactment  and  codification  into  their  present  form. 

The  Assimilative  Crimes  Act  is  one  of  the  federal  enclave  laws  and  as  such 
is  appliable  to  Indian  country  through  the  General  Crimes  Act.  An  excellent 
though  brief  analysis  of  the  workings  of  this  law  in  relation  to  enclave  law  in 
general  can  be  found  on  page  77  et  seq.  Vol.  I  of  the  Code  Revisers  Working 
Papers  : 

"Section  7  of  Title  18,  United  States  Code,  defines  places  that  fall  within  the 
"special  maritime  and  territorial  jurisdiction  of  the  United  States".  (Federal 
enclave)  Other  provisions  of  Title  18  define  specific  offenses  that  become  Federal 
crimes  when  committed  within  that  jurisdiction.  For  the  special  maritime  and 
territorial  iurisidietion :  §§113  and  114  deal  wth  assault  and  maiming: 
S§oT>l  and  662  treat  larceny  and  receiving  stolen  property:  various  homicide 
offenses  are  covered  in  §§1111-1113;  sex  offenses  are  in  §§2031-2032:  and 
robbery  is  in  §2111. 

"Section  13  of  Title  IS.  the  so-called  Assimilative  Crimes  Act.  .  .  .:  (See 
appendix  to  this  memo  for  IS  U.S.C.  §13). 

"This  section  (§13)  thus  deals  with  conduct  not  covered  by  a  specific  Federal 
criminal  statute  that  occurs  within  the  special  maritime  and  territorial  juris- 
diction and  also  occurs  within  the  territorial  limits  of  a  State,  territory,  posses- 
sion or  district.  For  such  conduct.  §13  incorporates  by  reference  the  Sfate  crimi- 
nal law  that  woidd  be  applicable  if  the  conduct  bad  not  occurred  on  the  Federal 
enclave  and  makes  if  applicable  as  Federal  criminal  law.  The  result  is  that  on 
Federal  enclaves  that  are  physically  located  within  the  borders  of  a  State, 
there  are  two  possible  sources  of  Federal  crimes— specific  Federal  provisions 
or.  where  there  are  no  such  provisions,  State  criminal  law  made  applicable 
by  force  by  §13.  The  latter  category  of  crime  is  generally  referred  to  as  an 
assimilated  crime — viz.,   State  criminal  law   is  assimilated  into  Federal   law. 

Federal  crimes  whose  Federal  connection  is  based  upon  the  place  of  com- 
mission  may  be  contrasted   with   other  forms  of  Federal   criminal   jurisdiction. 
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There  is  a  large  category  of  Federal  crimes  that  may  fairly  be  described  as 
nonterritorial  in  nature;  they  are  not  Federal  crimes  because  of  where  they 
occur  but  rather  because  some  other  type  of  Federal  interest  is  affected — e.q., 
protection  of  the  integrity  of  Federal  currency,  or  of  Federal  officers  perform- 
ing their  duties,  or  because  it  provides  a  useful  adjunct  to  State  law  enforce- 
ment.'' 

The  first  Assimilative  Crimes  Act  (4  Stat.  115,  1825)  was  enacted  with  the 
intent  of  filling  a  jurisdictional  vacujum  which  existed  in  areas  where  the  fed- 
i  t-.-i I  government  exercised  sole  and  exclusive  jurisdiction,  i.e.,  federal  enclaves. 
There  being  no  federal  common  law  of  crimes,  prosecution  within  a  federal 
enclave  had  to  be  based  on  a  federally  defined  offense.  Since  not  all  forms 
of  conduct  that  could  be  considered  disruptive  of  society  has  been  reached  by 
such  statutory  definitions,  without  an  assimilative  Crimes  Act,  a  jurisdictional 
vacuum  in  the  law  to  reach  just  such  conduct  would  exist.  The  Assimilative 
('rimes  Act  allows  federal  authorities  to  reach  such  conduct  by  assimilating  the 
laws  of  the  srate  in  which  the  enclave  is  located.  Thus,  the  primary  intent  of  this 
Act  has  always  been  to  regulate  conduct  in  areas  of  exclusive  federal  jurisdic- 
tion so  that  these  federal  enclaves  do  not  become  a  haven  for  criminal  activities. 
(U.S.  v.  Sharpwck,  355  U.S.  286  (1958)  ;  see  also,  "The  Federal  Assimilative 
Crimes  Act",  70  Harv.  L.  Rev.  G85,  1957). 

It  seems  clear  then  that  the  Assimilative  Crimes  Act  has  only  a  limited  ap- 
plication to  Indian  Country  along  with  other  federal  enclave  laws.  As  opposed 
to  a  truly  defined  federal  enclave  (IN  U.S.C.  7.  supra)  where  federal  jurisdic- 
tion is  sole  ami  exclusive  ami  there  exists  the  potential  for  a  complete  juris- 
dictional gap  in  regulatory  laws,  the  only  such  vacuum  that  would  exist  in 
Indian  country  were  it  not  for  the  Assimilative  Crimes  Act  would  be  over 
offenses  by  non-Indians  against  Indians  and  by  Indians  against  non-Indians 
where  the  tribe  elects  not  to  prosecute,  of  course,  the  fact  that  enclave  law 
has  only  limited  application  to  Indian  country  is  precisely  because  Indian  reser- 
vations have  never  had  the  same  legal  status  as  a  properly  defined  federal 
enclave.  Obviously,  the  basis  for  this  difference  is  the  fact  that  tribal  authority 
within  the  territorial  confines  of  Indian  country  has  always  been  recognized 
as  filling  what  would  otherwise  be  a  regulatory  and  governmental  vacuum. 
In  speaking  of  this  very  distinction,  the  Supreme  Court  has  explained : 

"The  words,  'sole  and  exclusive',  in  section  2145  (predecessor  to  the  General 
Crimes  Act.  18  U.S.C.  1152)  do  not  apply  to  the  jurisdiction  extended  over 
the  Indian  Country,  but  are  only  used  in  the  description  of  the  laws  which  are 
extended  to  if  (In  re  Wilson,  140.  U.S.  575.  578  (1891)). 

The  distinction  that  the  Wilson  court  draws  is  between  an  extension  of  juris- 
diction which  is  sole  and  exclusive  and  an  assertion  of  jurisdiction  that  is  by 
its  very  nature  "limited".  Recognition  of  this  distinction  is  crucial  to  seeinti 
the  difference  berween  Indian  country  and  federal  enclaves  properly  speaking. 
Section  1152  proj>erly  refers  to  that  generic  class  of  enclave  laws  as  those  ap- 
plicable to  "any  place  within  the  sole  and  exclusive  jurisdiction  of  the  U.S.,' 
because,  as  the  commentators  point  out,  that  is  the  form  in  which  enclave  laws 
are  put  when  drafted,  (i.e.,  18  U.S.C.  81  makes  it  a  federal  offense  to  commit 
arson  within  the  special  maritime  and  territorial  jurisdiction).  However,  de- 
scription of  enclave  laws  in  this  way  inevitably  leads  to  the  type  of  confusion 
that  Wilson  court  was  confronted  with.  As  we  have  attempted  to  point  out, 
federal  jurisdiction  over  Indian  country  is  not  sole  and  exclusive  but  concur- 
rent with  that  of  the  tribes,  (see  also  Part  B  of  this  memo)  and  exclusive 
only  in  reference  to  the  state's  jurisdictional  powers  and  then  only  in  care- 
fully defined  circumstances.    (U.S.  v.  Kaqama,  118  U.S.  375   (1886)). 

The  reason  that  the  courts  have  always  accorded  a  special  status  to  Indian 
country  has  been  in  deference  to  the  long  standing  recognization  of  the  inher- 
ent right  of  the  tribe  to  govern  itself.  (E.r  parte  Crow  Boa.  supra  Williams  v. 
Lee,  358  U.S.  217  (1958)  ;  Iron  Crow  v.  Oqlala  Sioux,  129.  F.Supp.  15 
(W.D.S.O.,  1956).  aff'd  231  F.2d  89   (8th  Cir.,  1956). 

777  Conclusion 

On  the  basis  of  our  relatively  brief  analysis,  it  seems  evident  that  the  pro- 
posed 25  U.S.C.  212  would  have  a  significant  impact  on  the  existing  jurisdic- 
tional relationships  in  Indian  country.  By  expressly  equating  Indian  country 
with  the  existing  definition   of  a   federal   enclave   in    subsection    (1).    federal 
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jurisdiction  over  Inter-Indian  offenses  is  expanded  to  include  all  felony  offenses 
listed  in  the  proposed  Title  18.  Tribal  jurisdiction  is  reduced  to  include  only 
minor  offenses  by  Indians  which  arc  not  prosecuted  as  a  lesser  included 
offense  to  a  federal  felony.  Other  notable  effects  of  the  proposals  are  discussed 
in  Parts  B  and  C  of  this  memorandum. 

As  the  Code  Revisers  explain  in  the  accompanying  Commentary  10  the  pro- 
posed 212,  their  intent  is  not  to  change  existing  jurisdictional  relationships 
but  to  simply  restate  them  in  terms  of  the  proposed  code.  (Page  1524,  Working 
Papers.  Vol.  III).  The  changes  proposed  are  made  for  such  purposes  as  the 
equalization  of  penalties  as  between  Indian  offenders  regardless  of  the  identity 
of  the  victim  (see;  supra,  Part  A,  1(a)),  clarifying  the  relationships  of  trials 
under  tribal  law  to  federal  prosecutions  in  cases  of  minor  offenses,  (see; 
Part  B  of  this  memorandum),  etc.,  the  Revisers  see  these  changes  as  only 
minor.  Under  our  view  of  the  present  status  of  existing  law.  the  proposals 
would  only  either  obfuscate  an  already  complex  jurisdictional  relationship  or 
accomplish  a  shift  of  jurisdiction  over  categories  of  offenses  in  derogation  of 
long  standing  Congressional  policies  which  have  consistently  recognized  an 
enduring  right  of  self-government  in  the  tribe. 

We  do  not  take  a  position  advocating  maintenance  of  the  present  jurisdic- 
tional status  quo.  But  in  view  of  continuing  developments  in  the  areas  of 
Indian  Law  we  feel  there  is  a  need  for  a  careful  and  thorough  examination  of 
how  federal  interest  could  be  best  served  by  legislative  reform.  For  example, 
in  City  of  \<  ir  Town  v.  United  States.  454  F.2d  121,  (8th  Cir.,  1972)  the  eighth 
circuit  found  that  the  Fort  Berthold  reservation  boundaries  and  resultant 
federal  and  tribal  jurisdiction  encompassed  the  plaintiff,  a  community  which 
includes  a  substantial  number  of  non-Indians.  At  issue  is  the  extent  of  remain- 
ing state  jurisdiction  in  the  area  and  scope  of  newly  recognized  federal  and 
tribal  jurisdiction.  Arguably,  the  state  has  only  McBratney-Draper  jurisdiction 
over  non-Indians  with  whatever  regulatory  and  taxing  powers  that  implies ; 
all  else  falls  to  either  the  federal  government  or  tribal  authorities.  Depending 
on  the  sophistication  and  development  of  tribal  law  enforcement  and  judicial 
arms  among  the  various  tribes,  the  tribes  may  or  may  not  be  in  a  position 
to   assume  all    regulatory,   peace   keeping,   licensing,   etc.,    functions. 

It  is  a  debatable  point  whether  present  law  furnishes  adequate  support 
for  the  exercise  of  those  governmental  functions  by  the  tribe  over  resident 
non-Indians  but  what  is  the  alternative?  Hopefully  questions  associated  with 
existing:  jurisdictional  relationships  in  Indian  country  rather  than  be  subject 
to  the  cursory  treatment  rendered  by  the  Commission. 

PART    R      ANALYSIS     OF     TIHBAT.-FEOERAL    .TTTUSDICTTOXAT.    PXDER     PRESEXT     LAW     AXn 

AS  PROPOSED  BY  25  TT.S.C.  212(3) 

J.  Analysis  of  proposed  Title  25  U.s.C.  212(.l) 

Proposed  Title  25  XT.S.C.  212(3)  seeks  to  resolve  existing:  questions  with  re- 
spect to  the  divisions  of  federal  and  tribal  jurisidiction  and  eliminate  the 
problems  of  multiple  prosecution.  See  Comment,  on  Jurisdiction  in  Indian 
Country  ;  25  U.fi.C.  212,  Volume  ITT.  Working  Papers,  pace  1521  et  seq.  (here- 
inafter cited  as  Commentary).  The  provisions  of  subpart  (a)  of  §212(3) 
present  little  difficulty  in  interpretation,  except  in  the  area  of  victimless 
offenses.  See  Part  A  of  this  memorandum.  However,  subpart  (b)  of  this 
section  raises  a  series  of  interpretive  problems,  the  most  serious  of  which 
relates  to  the  proposed  jurisdiction  of  tribal  courts. 

The  basic  purpose  of  subpart  (b)  is  not  to  define  jurisdiction  but  rather 
to  establish  in  what  circumstances  prosecution  in  tribal  court  will  bar  suh- 
seouent  federal  prosecution.  The  Jurisdictional  questions  arise  because  of  the 
reference  in  subsection  (b)  to  §700  of  the  proposed  Title  IS  and  because  of 
the  explanatory  commentary  which  accompanies  proposed  §212.  Proposed  2." 
U.S.O.  (3)  provides  as  follows: 

C3)  Offenses  Committed  by  Tndians  (a)  Nonfelonies.  Federal  jurisdiction 
under  this  section  shall  not  extend  to  any  offense  which  is  not  a  felony  if 
it  is  committed  by  one  Indian  against  the  person  or  property  of  another 
Indian,  unless  section  202  of  Title  18  applies. 

CIO  Multiple  Prosecutions.  Punishment  of  an  Tndian  under  the  local  law 
of  the  tribe  for  conduct  constituting  a  federal  offense  which  is  not  a  felonv 
shall  be  a  bar  to  a   subsequent  federal  prosecution  of  such   Tndian  under  this 
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section.  Otherwise  sections  707  and  709  of  Title  18  apply  to  a  federal  prose- 
cution subsequent  to  a  prosecution  or  similar  proceeding  under  the  law  of  the 
tribe  as  if  such  tribal  prosecution  or  similar  proceeding  were  a  prosecution 
in  a  state. 

The  question  simply  presented  is  this :  Do  Indian  tribes  presently  share  with 
the  U.S.  concurrent  jurisdiction  over  major  offenses,  committed  by  Indians  in 
the  Indian  country,  particularly  offenses  set  forth  in  the  Major  Crime  Act? 
The  authors  of  25  U.S.C.  212,  and  the  commentary  which  accompanies  it,  are 
of  the  opinion  that  the  tribes  do  not  share  such  jurisdiction.  It  is  our  opinion 
that  this  view  is  erroneous  and  that  the  tribes  do  share  concurrent  jurisdiction. 
The  current  law  on  this  subject  is  explored  at  length  in  §11  of  this  Part.  The 
corollary  question  is  this :  Under  the  provisions  of  the  proposed  25  U.S.O. 
212(3)  will  the  tribes  share  concurrent  jurisdiction  with  the  U.S.  over  major 
offenses?  The  proposed  statute  is  not  clear  but  as  we  interpret  it  the  tribes 
will  be  divested  of  jurisdiction  over  conduct  which  constitutes  a  federal 
felony  and  also  divested  of  jurisdiction  over  lesser  offenses  included  within 
that  conduct.  The  remainder  of  §1  of  this  Part  is  devoted  to  the  interpreta- 
tion of  §212(3). 

At  the  outset,  it  is  necessary  to  ascribe  some  meaning  to  the  use  of  the  word 
"otherwise"  as  it  appears  in  §212(3)  (b).  It  is  possible  to  read  this  section  as 
saying  that  failure  of  the  tribe  to  "punish"  the  accused  Indian  will  not  be  a 
complete  bar  to  federal  prosecution.  It  appears  however  that  the  draftsmen 
intend  for  the  word  "punishment"  as  used  in  this  section  to  be  interpreted 
as  meaning  "prosecution"  for  in  explanation  of  this  section  they  state: 

"(A)nyone  properly  prosecuted  under  tribal  law,  whether  or  not  he  has 
been  'punished'  (he  may  have  been  acquitted),  cannot  subsequently  be  prose- 
cuted federally  for  the  offense  except  in  the  rare  instance  of  Attorney  General 
certification"  Commentary,  page  1525.  1526." 

Assuming  then  that  "punishment"  really  means  "prosecution," l  it  follows 
that  the  word  "otherwise"  refers  not  to  the  disposition  of  the  case  but  rather 
to  the  nature  of  the  case  adjudicated  in  the  tribal  court. 

Section  212(3)  (b)  clearly  recognizes  concurrent  jurisdiction  of  the  tribes 
over  some  offenses  also  cognizable  by  the  United  States  courts.  Since  federal 
courts  do  not  have  jurisdictions  over  misdemeanor  offenses  by  one  Indian 
against  the  person  or  property  of  another  Indian,  this  area  of  concurrency  is 
limited  to  the  following  possibilities:  (1)  misdemeanor  offenses  other  than 
those  committed  by  an  Indian  against  the  person  or  property  of  another 
Indian2,    (2)    conduct  constituting  a  federal   offense  which  is  a  felony. 

The  word  "otherwise"  is  a  disjunctive  term  clearly  implying  that  in  one 
given  set  of  circumstances  section  707  and  700  shall  be  applicable  and  that  in 
another  set  of  circumstances  these  sections  shall  not  be  applicable.  Assuming 
that  the  distinction  in  application  of  these  sections  to  tribal  court  judgments 
is  not  dependent  upon  the  disposition  of  the  case,  the  onlv  logical  meaning 
only  that  can  be  ascribed  to  the  word  "otherwise"  is  that  §212(3)  (b)  applies 
two  separate  standards  to  tribal  court  prosecution,  depending  upon  the  grade 
of  the  offense  ( conduct)  upon  which  the  tribal  court  has  rendered  judgment. 
When  the  conduct  which  gives  rise  to  tribal  prosecution  constitutes  a  federal 
offense  which  is  not  a  felony,  i.e.,  a  misdemeanor,  then  tribal  prosecution 
constitutes  a  complete  bar  to  subsequent  federal  prosecution.  But.  when  the 
conduct  which  gives  rise  to  tribal  prosecution  constitutes  something  other 
than  a  federal  offense  which  is  not  a  felony,  i.e..  a  federal  offense  which  ts 
a  felony,  then  §§707  and  709  of  the  proposed  Title  IS  apply  and  the  bar  to 
subsequent  federal  prosecution  is  qualified  by  those  sections.  This  clearly  im- 
plies that  tribal  prosecution  for  conduct  constituting  a  federal  offense  whiHi 
is  a  felony  will  bar  subsequent  federal  prosecution  in  some  circumstances.  In 
order  to  avoid  the  barrine:  effect  of  this  tribal  prosecution  the  case  must  come 
within  the  provisions  of  §§707  or  709. 


1  Tf  rh?s  is  in  fact  fhe  infpn*-  of  this  portion,  the  word  "nroseoutjon"  should  bo  snh- 
stpntp-i  for  *lio  v'O-rl  "nnpishorl".  It  is  difficult"  to  understand  '•  liv  f'>>'  worrt  n>"i*«(iiit;  .1 
v-i«  i-ot  ««ed  in  t'np  first  insrir.r>p  mi]p---s  nprhaps  it  was  simply  a  carry-over  from  flip 
pyistinsr  statutory  la n""ia!rP.   1S  T'.fa  c,   115*?. 

-  v r>    p-totvi'iIp    Af    this    tvt>p    of    offpnsp    is    a    mis^pmpano'-    comniitfpd    bv    an    Indian 

*>(rr"irist     3     TV>'>-Tr)rT  n  ri     or    a     T'pt'mloss     niiqfVnioirO''    offpnsp.     T^p     niip^rJ'>i     of     r»»'t>ol      ;'"'K- 

rMpfion    o-*°~   nr>r._Tn<li,lns    for    offprisps    against    Indians    or    affectinjr    Indian    interests    Is 
explored  elspwhprp  in  this  memor/indum. 
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While  the  above  conclusions  seem  clear  on  the  face  of  the  proposed  statute, 
t lie  commentators  explanation  of  the  applicability  of  §5707  and  709  to  tribal 
court  judgments  casts  doubt  on  the  validity  of  this  analysis.  The  commentators 
explain  that  in  the  case  of  a  person  "proi>erly"  prosecuted  under  tribal  law 
§707  shall  be  applicable,  while  in  the  case  of  a  person  "improperly'"  tried, 
570!)  shall  apply.  Commentary,  page  1525,  1526.  The  focus  of  inquiry  thus 
Shifts  to  what  is  a  "proper"  prosecution  and  what  is  an  "improper"  prose- 
cution within  the  tribal  court. 

Sections  707  and  700  set  forth  broad  rules  governing  the  jurisdiction  of 
federal  courts  to  prosecute  an  offense  subsequent  to  prosecution  in  local 
courts.  Section  707  provides  that  prosecution  under  the  law  of  a  local  gov- 
ernment shall  be  a  bar  to  a  subsequent  federal  prosecution  except  under  cer- 
tain denned  circumstances  or  when  the  Attorney  General  certifies  that  the 
interests  of  the  federal  government  would  be  unduly  harmed  if  federal  prose- 
cution were  barred.  The  provisions  of  this  section  are  in  no  way  conditioned 
upon  the  jurisdiction  of  the  "local"  court  or  any  other  element  going  to  the 
"propriety"  of  the  prosecution  in  the  local  court.  This  section  therefore  does 
not  contribute  to  the  uncertainty  of  interpretation  of  25  U.S.C.  212(3)  (b). 

The  point  of  uncertainty  is  reached  when  §709  is  read  in  conjunction  with 
§212(3)  (b).  Section  709  provides  as  follows  : 

709.  When  Former  Prosecution  Is  Invalid  or  Fraudulently  Procured. 

A  former  prosecution  is  not  a  bar  within  the  meaning  of  sections  704,  705, 
706,  707  and  70S  under  any  of  the  following  circumstances:  (a)  it  was  before 
a  court  which  lacked  jurisdiction  over  the  defendant  or  the  offense;  (b)  it 
was  for  a  lesser  offense  than  could  have  been  charged  under  the  facts  of  the 
case,  and  the  prosecution  was  procured  by  the  defendant,  without  the  knowl- 
edge of  the  appropriate  prosecutor,  for  the  purpose  of  avoiding  prosecution 
for  a  greater  offense  and  the  i>ossible  consequence  thereof;  or  (c)  it  resulted 
in  a  judgment  of  conviction  which  was  held  invalid  in  a  subsequent  proceeding 
on  a  writ  of  habeas  corpus,  coram  nobis  or  similar  process. 

In  determining  the  application  of  this  section  to  a  judgment  of  a  tribal 
court,  it  is  important  to  remember  three  things : 

(1)  Section  709  is  only  applicable  to  tribal  court,  judgments  for  conduct  con- 
stituting a  federal  offense  which  is  a  federal  felony.  Tribal  court  judgments 
for  conduct  constituting  a  misdemeanor  are  not  subject  to  this  section. 

(2)  Unless  the  tribal  court  judgment  falls  within  the  provisions  of  this 
section  (or  §707),  then  subsequent  federal  prosecution  is  barred. 

(3)  The  power  of  a  tribal  court  to  punish  for  any  one  offense  is  limited  by 
the  1968  Civil  Rights  Act  to  six  months  or  a  fine  of  $500.00  or  both. 

The  basic  question  is  simply  this :  Do  tribal  courts  share  concurrent  juris- 
diction with  the  United  States  over  conduct  which  constitutes  a  federal 
felony?  Or  is  the  jurisdiction  of  the  United  States  over  conduct  constituting 
a  federal  felony  exclusive?  The  provisions  of  25  U.S.C.  212(3)  (b)  imply  rec- 
ognition of  concurrent  tribal  jurisdiction  over  felonies,  but  the  provisions  of 
the  proposed  18  U.S.C.  709  and  the  commentary  to  25  U.S.C.  212(3)  (b)  both 
suggest  that  federal  jurisdiction  is  exclusive. 

Assume  then,  a  ease  in  which  one  Indian  is  charged  with  having  committed 
an  assault  with  intent  to  kill  against  another  Indian.  The  offense  of  assault 
with  intent  to  kill  is  now  included  in  the  Major  Crimes  Act  and  would  be 
included  in  the  revised  Title  18  as  a  federal  enclave  offense.  A  lesser  included 
offense  to  the  charge  is  simple  assault.  Assume  that  the  defendant  is  brought 
before  the  tribal  court,  charged  with  assault  with  intent  to  kill,  tried  and  con- 
victed and  sentenced  to  six  months  in  the  tribal  jail.  Does  the  tribal  prose- 
cution bar  a  subsequent  federal  prosecution  for  this  offenlse?  If  it  is  accepted 
that  tribal  courts  have  concurrent  jurisdiction  with  the  federal  government 
over  conduct  constituting  a  federal  felony,  then,  in  the  absence  of  some  pro- 
cedural irregularity  which  would  vacate  the  tribal  judgment  under  a  habeas 
corpus  or  coram  nobis  proceeding,  it  would  appear  that,  the  tribal  court  judg- 
ment was  "proper"  and  does  in  fact  bar  subsequent  federal  prosecution.  Is  this 
the  intent  of  the  draftsmen  of  25  U.S.C.  212(3) (b) ?  It  would  appear  not.  ?or 
on  this  question  they  state  : 

".  .  .  (A)nyone  properly  prosecuted  under  tribal  law.  whether  or  not  he 
lias  been  'punished'  (he  may  have  been  acquitted),  cannot  subsequently  be 
prosecuted   federally   for   the   offense  except   in   the   rare    instance   of   Attorney 
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General  certification.  At  the  same  time,  if  the  defendant  is  improperly  tried 
for  a  minor  offense  when  his  crime  was  a  serious  one,  proposed  section  709 
will  apply,  and  Federal  prosecution  will  not  he  frustrated."  Commentary, 
page  1525,  1526. 

In  what  way  will  §709  avoid  frustration  of  federal  prosecution?  under 
|709(b)  and  (c)  frustration  of  federal  prosecution  would  be  avoided  only 
under  the  most  narrow  circumstances.  It  is  clear  the  draftsmen  of  §212  con- 
template a  far  broader  application  of  §709.  This  can  only  be  derived  from 
the  provisions  of  §709(a).  And  such  a  broad  result  under  §709(a)  can  only 
be  predicated  on  the  premise  that  tribal  courts  do  not  have  jurisdiction  over 
offense  charged.  In  other  words,  that  tribal  courts  lack  concurrent  jurisdiction 
with  the  United  States  over  serious  offenses,  i.e.,  felonies.  The  judgment  of 
the  tribal  court  is  invalid  as  beyond  the  jurisdiction  of  the  tribal  court. 

It  is  hardly  surprising  that  25  U.S.C.  §212(3)  should  reach  such  a  result 
for  the  draftsmen  are  apparently  of  the  opinion  that,  under  present  law  Indian 
tribes  lack  jurisdiction  over  "serious"  offenses. 

The  tribal  courts  have  jurisdiction  over  a  number  of  minor  offenses  com- 
mitted by  Indians,  defined  for  most  tribes  by  a  Criminal  Code  drawn  up 
under  the  guidance  of  the  Department  of  the  Interior.  The  major  penalty 
authorized  under  this  Code  is  0  months'  imprisonment,  with  one  exception 
(  use  of  peyote)  which  is  punishable  by  up  to  9  months*  imprisonment.  Tribal 
courts  have  no  jurisdiction  to  try  non-Indians  nor  can  they  try  any  felony 
cases.  Commentary,  page  1523. 

Some  basic  felonies  are  not  enumerated  in  18  U.S.C.  §  1153 — for  example. 

kidnapping — so  that,  if  an  Indian  commits  the  crime  against  another  Indian 

in  Indian  country  there  is  no  jurisdiction,  either  in  a  State  court,  Federal 

district  court  or  a  tribal  court,  over  the  offense.  Commentary,  page  1524. 

The   statement   that   in   the   case   of   basic    felonies    not    enumerated    in    18 

U.S.C.    §1153 — for    example    kidnapping — committed    by    one    Indian    against 

another  Indian,  ".  .  .  there  is  no  jurisdiction,  either  in  a  State  court,  federal 

district  court   or   a   tribal   court    .    .    ."    is  patently    false.    See   the   provision 

in  Title  25  CFR,  Chapter  1,  Subchapter  B,  §11.41,  establishing  the  offense  of 

Abduction  as  a  crime  punishable  by  Courts  of  Indian  Offenses.  The  definition 

of  the  offense  set  forth  in  25  CFR,  §11.41  corresponds  with  the  definition  of 

the    federal    offense   of    kidnapping.    Compare    Title    18    U.S.C.    §1201,    note    5 

(1970  Ed). 

Section  212(3)  is  thus  premised  on  the  assumption  that  Tribal  courts  have 
jurisdiction  only  over  minor  offenses  and  cannot  try  any  felony  cases.  The 
Commentary  does  not  support  this  conclusion  with  any  reference  to  statute 
or  case  law.  It  is,  of  course,  true  that  by  virtue  of  the  Civil  Rights  Act  of 
1968  (Act  of  April  11,  1968,  Title  II,  §202,  82  Stat.  77,  25  U.S.C.  §1302(7)), 
tribal  courts  may  not  impose  for  conviction  of  any  one  offense  any  penalty 
or  punishment  greater  than  imprisonment  for  a  term  of  six  months  or  a  fine 
of  $500.00,  or  both.  The  penal  power  of  a  tribal  court  is  thus  limited  to  that 
which  could  be  wielded  by  a  federal  court  or  magistrate  for  a  petty  offense. 
See  18  U.S.C.  ]1(2)  (1970  Ed.).  But  it  is  a  great  jump  to  conclude  that  be- 
cause the  tribes  penal  power  is  limited,  the  conduct  over  which  it  can  exercise 
jurisdiction  is  also  limited. 

Presumably  the  assumption  of  the  draftsman  that  tribal  courts  lack  jurisdic- 
tion over  serious  offenses  is  an  outgrowth  of  dicta  in  a  few  recent  decisions 
suggesting  that  Indian  tribes  have  no  jurisdiction  over  those  offenses  which 
which  are  set  forth  in  the  Major  Crimes  Act.  18  U.S4O.  §1153.  These  decisions 
hold  that  in  enacting  the  Major  Crimes  Act,  Congress  "withdrew"  from  the 
tribes  jurisdiction  over  the  enumerated  offenses. 

An  analysis  of  these  decisions  and  the  history  of  the  Major  Crimes  Act  which 
rebuts  the  withdrawal  theory  and  contradicts  the  basic  premise  upon  which 
the  proposed  Title  25  U.S.C.  §212  (3)  is  founded,  follows  in  Part  B  II  of  this 
memorandum. 

If  the  tribal  courts  do  not  have  concurrent  jurisdiction  over  federal  felonies, 
do  they  retain  any  jurisdiction  over  lesser  included  offenses?  Under  the  present 
law  tribal  jurisdiction  over  lesser  included  offenses  is  unquestioned.  U.S.  v. 
Davis,  429  F.2d  522  (8th  Cir.,  1970)  ;  Kills  Crow  v.  U.S.,  451  F.2d  323  (8th 
Cir.,  1971)  ;  U.S.  v.  Joe,  452  F2d  653  (10th  Cir.,  1971),  cert,  den..  32  L.ED.  134 
(1972).  However,  under  the  proposed  25  U.S.C.  212  (3)  (b)  it  appears  that  tri- 
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bal  jurisdiction  over  these  Lesser  included  offenses  would  be  taken  away:  [inso- 
far as  the  provisions  of  subsection  (b)  bar  subsequent  federal  prosecution, 
this  bar  extends  to  "cond  rhicb  does   nol  constitute  a  federal  felony. 

have  already  seen  thai  under  the  provisions  of  25  U.S.C.  §212  (3)  the 
tribal  court  would  nol  bave  jurisdiction  over  the  charged  offense  of  assault 
with  intent  to  kill  and  thai  this  denial  of  tribal  jurisdiction  develops  from  the 
application  of  STti'.i  (a)  of  Title  is  to  the  tribal  court  judgment.  By  the  same 
force  of  reasoning  the  tribal  court  will  lose  jurisdiction  over  the  lesser  in- 
cluded offense.  Following  our  hypothetical,  while  the  charged  offense  of  simple 
assault  would  lie  within  t  he  jurisdiction  of  the  tribal  court,  the  "conduct"  upon 
which  the  charge  is  based  would  still  constitute  a  federal  felony,  i.e..  assault 
with  intent  to  kill.  And  under  the  provision  of  §212(3)  (b)  it  is  the  conduit  of 
the  accused,  not  the  charge  against  him,  which  triggers  the  application  of 
§709(a).  Thus  the  judgment  of  the  tribal  court,  even  on  the  lesser  included 
offense,  would  be  subject  to  application  of  §79  and  the  judgment  of  the  tribal 
court  would  be  nullified  as  beyond  the  jurisdiction  of  the  tribal  court. 

A  rule  such  as  that  proposed  in  §212(3)  which  would  Strip  tribal  courts  of 
jurisdiction  over  major  crimes  and  lesser  included  offenses  will  create  a  myriad 
of  problems  for  boih  the  tribal  and  federal  court  system.  What  if,  as  was 
the  situation  in  the  Kills  CroiV  case,  supra,  there  is  evidence  that  the  defendant 
was  so  intoxicated  that  he  may  not  have  been  able  to  form  the  necessary  intent 
to  be  guilty  of  the  greater  offense?  Could  the  tribal  court  properly  assume 
jurisdiction  over  the  case  on  the  charged  lesser  offense  of  simple  assault,  know- 
ing that  a  factual  question  existed  which  was  beyond  the  jurisdiction  of  that 
court  to  determine  and  which,  if  subsequently  found  against  the  defendant 
in  a  federal  proceeding  would  nullify  the  tribal  court  judgment?  And  could 
the  U.S.  Attorney,  knowing  that  a  factual  question  existed  which  would 
establish  federal  jurisdiction  and  deny  tribal  jurisdiction,  decline  to  prosecute 
in  federal  court  on  the  grounds  that  it  was  a  borderline  case  or  because  the 
ends  of  justice  would  be  satisfied  by  a  prosecution  in  tribal  court?  Could  the 
Department  of  the  Interior  or  even  the  Department  of  Justice  properly  advise 
tlie  tribal  judges  to  disregard  the  apparent  statutory  limitations  upon  their 
jurisdiction  and  proceed  as  if  such  limits  did  not  exist?  The  answer  to  these 
questions  certainly  appears  to  be  No! 

What  then  is  the  solution  to  these  problems?  It  lies  in  the  recognition  that 
the  tribes  now  have  and  should  in  the  future  have  a  full  range  of  jurisdiction 
over  offense  within  Indian  country — that  as  to  those  offenses  over  which  the 
federal  government  has  asserted  some  jurisdiction,  the  tribes  nevertheless 
retain  concurrent  jurisdiction.  The  legal  ramifications  of  this  question  are 
examined  in  full  in  the  remaining  sections  of  this  Part  B  of  this  memorandum. 

77.    The  Major  Crimes  Act  expanded  Federal  jurisdiction  over  Indians  but  did 

wit  thereby  limit  Tribal  jurisdiction.  The  Tribes  share  concurrent  jurisdic- 
tion with  the  United  States  over  offenses  enumerated  in  both  the  Major 
Crimes  Act  and  tlie  General  Crimes  Aet 

Prior  to  the  enactment  of  the  Major  Crimes  Act  in  1S85.  Indian  tribes  had 
sole  and  exclusive  jurisdiction  over  all  crimes  committed  by  one  tribal  mem- 
ber against  the  person  or  property  of  another  tribal  member.  Ex  parte  Croir 
Dog,  Pit)  U.S.  556  (1883).  Although  there  appeared  no  firm  constitutional  base 
for  asserting  federal  jurisdiction  over  crimes  by  one  Indian  against  another, 
the  legality  of  the  Major  Crimes  Act  was  upheld  on  the  grounds  that  (1)  tribal 
Indians  were  wards  of  the  federal  government,  and  (2)  the  weakened  condi- 
tion of  the  Indian  tribes  required  the  imposition  of  the  federal  government  in 
order  to  secure  law  and  order  among  the  Indians.  U.S.  v.  Kag'ama,  118,  U.S. 
375  (1886). 

It  has  been  contended  that  this  statute,  enacted  for  purposes  of  insuring 
punishment  of  tribal  Indians  and  avoiding  retaliatory  murders  in  accordance 
with  the  customary  law  of  some  Indian  tribes,  effectively  withdrew  from  the 
tribes  jurisdiction  over  the  offenses  named  therein,  thus  taking  away  from 
them  the  power  to  punish  their  own  members.  This  contention  is  not  borne 
out  by  the  legislative  history  of  the  Act.  The  first  version  of  the  Major 
('rimes  Act  was  introduced  on  the  floor  of  the  House  of  Representatives  in 
1885  as  an  amendment  to  the  Indian  Appropriations  Bill.  As  originally  pre- 
sented, it  reads  in  part  as  follows: 
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•'•Sec.  10.  That  immediately  upon  and  after  the  passage  of  this  act  all 
Indians  within  the  provisions  of  this  act  committing  againsl  the  person  or 
property  of  another  Indian  any  of  the  following  crimes,  namely,  murder,  man- 
slaughter, rape,  assault  with  intent  to  kill,  aggravated  assault  and  battery, 
arson,  burglary  and  larceny,  within  any  Territory  of  the  United  States,  and 
either  within  or  without  an  Indian  reservation,  shall  lie  subject  therefor  to  the 
laws  of  such  Territory  relating  to  said  crimes,  and  shall  be  tried  therefor 
in  the  same  courts  and  in  the  same  manner  and  not  otherwise,  and  shall  he 
subject  to  the  same  penalties  as  are  all  other  persons  charged  with  the  com- 
mission of  said  crimes  respectively.***".  Congressional  Record,  volume  16, 
Part  II,  page  934. 

At  the  suggestion  of  Congressman  Budd,  this  amendment  was  modified  so  as 
to  delete  the  words  "and  not  otherwise,"  in  order  to  avoid  stripping  tribal 
courts  of  concurrent  jurisdiction. 

"Mr.  Budd.  I  desire  to  suggest  another  modification  of  the  amendment — to 
strike  out  the  words  'and  not  otherwise.'  The  effect  of  this  modification  will  lie 
to  give  the  courts  of  the  United  States  concurrent  jurisdiction  with  the  Indian 
courts  in  the  Indian  country.  But  if  these  words  be  not  struck  out,  all  jurisdic- 
tion of  these  offenses  will  he  taken  from  the  existing  tribunals  of  the  Indian 
country.  I  think  it  sufficient  that  the  courts  of  the  United  States  should  have 
concurrent  jurisdiction  in  these  cases."  Ibid,  page  934. 

There  was  no  debate  on  the  modification  proposed  by  Mr.  Budd  but  the 
amendment  was  adopted  by  the  House  in  the  modified  form. 

The  case  of  U.S.  v.  Whaley,  37  Fed.  14  (C.  C.  S.  D.  Calif.,  1888)  has  been 
cited  by  commentators  to  the  effect  the  Major  Crimes  Act  withdrew  tribal 
jurisdiction.  The  case  itself  is  inconclusive  in  this  regard  and  is  at  best  very 
weak  authority  on  the  point.  The  opinion  was  written  by  the  tribal  court,  one 
judge  sitting,  and  involved  only  the  question  of  whether  the  court  should 
accept  a  plea  of  guilty  to  manslaughter  as  opposed  to  compelling  trial  for 
first  degree  murder.  The  defendants  were  accused  of  having  executed  a  tribal 
medicine  man.  suspected  of  poisoning  other  tribal  members,  upon  orders  from 
the  tribal  council.  The  principle  defense  was  lack  of  notice  of  the  new  federal 
law,  i.e.,  the  Major  Crimes  Act.  The  power  and  jurisdiction  of  the  tribe  to 
order  the  execution  was  not  specifically  treated  in  the  opinion,  though  lack 
of  such  jurisdiction  may  have  been  assumed  sub  silenoio. 

It  does  not  appear  that  U.S.  v.  Whaley,  supra,  has  ever  been  cited  or  relied 
upon  as  authority  for  the  above  proposition  in  any  subsequent  case.  A 
few  recent  cases  have  commented  to  the  effect  that  the  Major  Crimes  Act 
withdrew  jurisdiction  from  the  tribe  over*  offenses  named  therein  but  in  each 
instance  such  comments  were  dicta.  Iron  Grow  v.  Ogllala  Sioux  Tribe.  129 
F.Supp.  15  (W.D.S.D..  1956),  affd.  231  F.2d  89  (8th  Cir..  1956):  U.S.  v. 
LaPlant,  156  F.Supp.  660  (D.  Mont,  1957)  :  Glover  v.  U.S.,  219  F.  Supp.  19  (D. 
Mont.,  1963)  :  Sam  v.  U.S.,  3S5  F.2d  213  (10th  Cir..  1967).  Of  these  cases  only 
Glover  and  Sam  had  fact  situations  which  properly  raised  the  question  of 
••withdrawal."  and  each  of  these  cases  was  disposed  of  on  other  grounds. 

The  Sam  case  involved  an  appeal  from  a  conviction  of  rape  under  the  Major 
Crimes  Act  on  the  Grounds  that  the  trial  court  erred  in  denying  a  motion 
for  continuance  in  order  to  secure  newr  counsel.  In  disposing  of  the  case,  the 
court  noted  that  one  defendant's  aims  was  to  secure  a  transfer  of  the  case  to 
the  Navajo  Tribal  Court.  The  court  simply  stated  that  "the  case  was  beyond 
the  jurisdiction  of  the  Tribal  Court."  citing  only  the  Major  Crimes  Act,  IS 
U.S.C.  1153.  In  the  Glover  case  the  court  denied  a  writ  of  habeas  corpus  from 
a  conviction  for  driving  while  intoxicated,  no  drivers  license,  and  petty  larceny 
in  the  Tribal  Court  of  the  Confederated  Salish  and  Kootenai  Tribes  of  the 
Flathead  Reservation.  Defendant's  petition  was  premised  on  the  lack  of  appel- 
late rights  in  Tribal  Court  and  lack  of  proper  legal  counsel.  (These  arguments 
were  disposed  of  against  the  defendant).  Although  tribal  jurisdiction  over  the 
offenses  charged  does  not  appear  to  have  been  raised  by  the  litigants,  the 
court  affirmed  tribal  jurisdiction  over  the  D.  W.  I.  offense  and  driving  without 
a  license.  The  court  refused  to  determine  the  validity  of  the  conviction  for 
petty  lafceny  on  the  grounds  sentence  for  that  offense  had  not  begun  to  run, 
but  in  so  holding  the  court  did  state  that  in  its  opinion  the  Major  Crimes  Act 
did  divest  the  tribes  of  jurisdiction  over  the  crimes  set  forth  in  the  Major 
Crimes  Act. 
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"It  has  long  been  settled  that,  except  where  withdrawn  by  Congress  in  the 
exercise  of  its  plenary  powers  over  Indian  affairs,  jurisdiction  of  criminal 
offenses  by  Indians  in  the  Indian  country  rests  with  the  Indian  Tribes.  Ex 
parte  Crow  Dog,  109,  U.S.  556,  3  S.Ct.  396.  27  L.Ed.  1030:  Talton  v.  Mayes, 
103  U.S.  370.  16  S.Ct.  986.  41  L.Ed.  196;  Iron  (Vow  v.  Ogallala  Sioux  Tribe. 
129  F.Supp.  15,  D.C.W.D.S.D.,  affirmed  8  Cir.,  231  F.2d  89;  United  states  v. 
LaPlant,  I>.(\  Mont.,  156  F.Supp.  000.  In  1S85,  Congress  passed  what  has  now 
become  known  as  the  Ten  Major  Crimes  Act,  which  withdrew  from  Indian  Tribes 
jurisdiction  of  certain  crimes  and  vested  jurisdiction  of  those  crimes,  when 
committed  by  an  Indian  in  Indian  country,  exclusively  in  the  federal  courts. 
In  re  Carmen's  Petition,  D.C.N.D.Cal.S.D.,  165  F.Supp.  942,  affirmed  Dickson 
v.  Carmen,  9  Cir.  270  E.2d  809.  Iron  Crow  v.  Ogallala  Sioux  Tribe,  supra; 
United  states  v.  LaPlant,  supra.  The  crimes  now  Included  in  the  Ten  Major 
Crimes  Act,  of  which  the  tribes  are  divested  of  jurisdiction  and  of  which 
jurisdiction  rests  in  the  federal  courts  are  murder,  manslaughter,  rape,  incest, 
assault  with  intent  to  kill,  assault  with  a  dangerous  weapon,  arson,  burglary, 
robbery  and  larceny.  18  U.S.C.A.  §§1153,  3242.  However,  withdrawal  of  tribal 
jurisdiction  as  to  these  major  crimes  left  tribal  jurisdiction  as  to  the  other 
crimes  undisturbed.  I  nited  States  v.  Quiver,  241  U.S.  602,  30  S.Ct.  099.  60 
L.Ed.  1196;  United  States  v.  Jacobs,  D.C.E.D.  Wis.,  113  F.Supp.  203;  State  v. 
McClure,  127  Mont.  534,  268  P.2d  029:  Iron  Crow  v.  Ogallala  Sioux  Tribe, 
supra ;  United  States  v.  LaPlant,  supra. 

T3]  Therefore,  it  appears  that  as  to  at  least  two  of  the  offenses  with  which 
petitioner  was  charged,  i.e.,  driving  while  intoxicated  and  no  driver's  license, 
jurisdiction  remains  in  the  tribe,  and  the  tribal  court  could  properly  exercise 
jurisdiction  with  reference  to  those  offenses.  As  to  the  third  offense  for  which 
petitioner  was  sentenced,  petty  larceny,  it  would  seem  that  the  tribal  court 
would  be  without  jurisdiction  of  that  offense,  if  petty  larceny  is  included  within 
the  meaning  of  the  term  larceny  as  used  in  Sections  1153  and  3242.  However, 
this  need  not  be  decided  now  for  reasons  which  will  become  apparent."  219  F. 
Sunn.  19,20. 

Many  cases  do  refer  to  the  Major  Crimes  Act  as  having  vested  "exclusive" 
jurisdiction  over  the  offenses  in  the  federal  government,  but  such  comments 
are  almost  uniformly  directed  to  questions  involving  a  clash  of  jurisdictional 
claims  between  state  and  federal  courts.  See  for  example;  Gray  v.  U.S.,  394 
F.2d  96  (9th  Cir.,  1967).  Petition  of  Carmen,  165  F.Supp.  942.  (N.D.  Calif.. 
1958).  affd.,  Dickson  v.  Carmen,  270  F.2d  809  (9th  Cir.,  1958),  cert.  den.. 
361  U.S.  973. 

Only  one  federal  case  of  recent  vintage  has  engaged  in  any  analytical  effort 
to  ascertain  what  Congress  intended  to  accomplish  bv  enactment  of  the  Major 
Crimes  Act.  Henry  v.  U.S.,  432  F.2d  114  (7th  Cir.  1971).  cert,  den.,  400  U.S. 
1011  (1971),  opinion  modified,  434  F.2d  1283  (9th  Cir.,  1971).  The  case  involved 
a  challenge  to  an  indictment  of  an  Indian  for  rape  of  a  non-Indian  under  the 
General  Crimes  Act.  The  court  agreed  but  held  that  defendant  was  not  preju- 
diced because  whether  prosecuted  under  either  statute  the  elements  of  the 
offense  charged  were  the  same: 

******* 

"Henry  contends  that  the  indictment  is  defective  because  it  charges  viola- 
tions of  5S1152  and  2031,  whereas  the  charges  should  be  violations  of  §1153 
of  Title  18,  United  States  Code. 

******* 

"The  appellant  argues  that  the  language  of  this  statute,  also  known  as  the 
Major  Crimes  Act,  is  plain  and  clear  on  its  face  and  should  have  been  used 
in  the  indictment. 

"The  government  contends  that  despite  the  'or  other  person'  language  of 
§1153.  legislative  history  demonstrates  that  the  section  was  intended  to  apply 
only  to  crimes  committed  by  an  Indian  against  another  Indian. 

"According  to  the  government,  §  1153  was  adopted  against  a  backdrop  of 
Congressional  outrage  over  the  effects  of  Ex  parte  Crow  Dog,  109  (1883) 
ousting  federal  territorial  courts  of  jurisdiction  over  crimes  committed  by  one 
Indian  against  another.  In  Crow  Dog  the  court  sustained  the  validity  of  a 
statute  which  excluded  federal  jurisdiction  over.  "*  *  *  crimes  committed  by 
one  Indian  against  the  person  or  property  of  another  Indian  (and  to  any 
Indian  committing  any  offense  in  the  Indian  country  who  has  been  punished 
by  the  local  law  of  the  tribe  *  *  *."  (emphasis  supplied). 
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"The  statute  construed  by  the  Crow  Dos  court  was  §2146  of  t lie  Revised 
Statutes  first  enacted  in  the  Indian  Intercourse  Act  of  1834.  The  statute  by 
excluding  from  federal  jurisdiction  "any  Indian  committing  any  offense  in 
the  Indian  country  who  has  been  punished  by  the  local  laws  of  the  tribe"  not 
only  excluded  from  federal  court  jurisdiction  cases  involving  Indian  offenders 
and  Indians  victims,  but  also  excluded  cases  involving  Indian  offenders  and 
non-Indian  victims  when  the  offense  was  covered  by  local  laws  of  the  tribe. 

•"The  inclusion  in  S  214<i  of  'any  offense,'  which  obviously  includes  non- 
Indian  victims,  demonstrates  the  reason  why  Congress  included  the  words 
"or  any  other  person"  in  §1153.  Contrary  to  the  government's  contention,  the 
"other  person"  language  cannot  be  disregarded  as  not  being  a  Congressional 
remedy  for  the  lacunae  created  by  the  Crow  Dog  decision.  Just  as  Congress 
found  it  desirable  to  find  a  remedy  for  the  ousting  of  federal  jurisdiction  over 
crimes  committed  by  one  Indian  against  another,  it  applied  the  same  remedy 
for  the  ousting  of  federal  jurisdiction  over  crimes  committed  by  an  Indian 
agaittst  'any  other  person.'  432  F.2d  114,  116-117. 

Without  question  the  "sole  and  exclusive"  jurisdiction  exercised  by  Indian 
tribes  at  the  time  of  Ex  parte  Crow  Dog,  supra,  was  invaded  by  the  Major 
Crimes  Act.  But  did  this  enactment  establishing  federal  jurisdiction  neces- 
sarily strip  the  tribe  of  any  and  all  jurisdiction  over  these  crimes,  or  did  it 
merely  diminish  tribal  jurisdiction,  leaving  the  tribes  with  residual  or  con- 
current jurisdiction  over  these  offenses?  The  Henry  case  states  that  the  pur- 
pose of  the  Major  Crimes  Act  was  to  "remedy  the  ousting  of  federal  jurisdic- 
tion." The  assertion  by  the  United  States  of  jurisdiction  over  certain  specified 
crimes  does  not,  per  se,  withdraw  tribal  jurisdiction  over  those  same  offenses, 
nor1  should  that  implication  be  drawn  for  the  prevailing  doctrine  is  that 
Congress  must  expressly  limit  tribal  powers. 

Since  the  decision  in  U.S.  v.  Rogers,  4  How.  567  (1846),  the  Supreme  Court 
has  asserted  that  the  United  States  had  potential  jurisdiction  to  punish 
offenses  by  tribal  Indians,  whether  committed  against  non-Indians  or  against 
other  tribal  Indians.  At  the  time  the  General  Crimes  Act  was  enacted  in  1834, 
however.  Congress  clearly  doubted  the  scope  of  its  jurisdiction  over  Indians 
in  Indian  country.  House  Report  No.  474,  23rd  Cong.,  1st  Sess.  (1834),  infra. 
In  either  event,  the  provision  in  the  General  Crimes  Act  (18  U.S.C.  1152) 
excluding  application  of  its  provisions  to  ".  .  .  crimes  committed  by  one  In- 
dian against  another  Indian  or  to  any  Indian  committing  any  offense  in  the 
Indian  country  who  has  been  punished  by  the  local  law  of  the  tribe  .  .  .,"  is 
a  statement  of  policy  adhered  to  from  the  earliest  statutes  to  leave  to  the 
tribes  the  regulation  by  themselves  of  their  own  domestic  affairs  and  the 
maintenance  of  order  and  peace  among  their  own  members  by  the  adminis- 
tration of  their  own  laws  and  customs.  Ex  part  Croic  Dog,  supra  at  page  568. 
If  was  this  statutory  provision,  read  in  the  light  of  the  treaty  provisions  which 
resulted  in  the  failure  of  federal  jurisdiction  in  Crow  Dog  case,  not  any  in- 
herent limitation  on  the  sovereign  powers  of  the  United  States  compelled  by 
virtue  of  tribal  jurisdiction  over  the  offense. 

It  was  the  decision  in  the  Crow  Dog  case  which  prompted  Congress  to 
enact  the  Major  Crimes  Act.  The  act  itself  does  not  "withdraw"  tribal  juris- 
diction over  the  named  offenses.  It  merely  asserts  federal  jurisdiction  as  to 
those  offenses.  The  statute  was  not  enacted  to  prevent  tribes  fi'om  punishing 
Indian  offenders.  On  the  contrary,  it  was  passed  to  "remedy  the  ousting  of 
federal  jurisdiction"  caused  by  the  exceptions  contained  in  the  General  Crimes 
Act.  Henry  v.  U.S.,  supra. 

With  this  perspective  in  mind,  the  Major  Crimes  Act  should  be  rend  in 
pari  materia  with  the  General  Crimes  Act  and  the  Major  Crimes  Act  be 
construed  as  a  withdrawal  of  tribal  jurisdiction  over  the  offenses  enumer- 
ated but  rather  as  a  modification  of  the  clause  in  the  General  Crimes  Act 
excluding  federal  criminal  jurisdiction.  Given  this  interpretation,  the  ti'ihes 
would  no  longer  have  sole  and  exclusive  jurisdiction  over  all  crimes  com- 
mitted by  one  Indian  against  the  person  or  property  of  another  Indian.  As 
to  those  crimes  enumerated  in  the  Major  Crimes  Act,  the  United  States  would 
not  he  hound  by  the  exclusionary  clause  in  the  General  Crimes  Act  and  the 
trihes   jurisdiction   would   be   concurrent   with    the   United    States. 

There  is  no  legal  impediment  to  this  interpretation.  The  mere  fact  that  an 
offense  may  be  cognizable  in  the  United  States  courts  does  not  per  force  oust 
the  tribe  of  jurisdiction.  Thus  it  has  been  held  that  tribal  courts  may  exer- 
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dse  jurisdiction  over  offenses  which  are  also  cognizable  in  federal  courts 
under  the  General  Crimes  Act.  U.8.  v.  LaPlant,  supra;  U.S.  v.  Red  Wolf, 
dicta,  lr2  V.  Supp.  "KM  (I).  Mont.,  1959).  In  LaPlant  it  was  held  that  prose- 
cuti  punishment  of  the  defendant  by  the  tribal  court  barred  subsequent 

prosecution  of  defendanl  by  the  United  States.  This  decision  was  based  on  the 
exclusionary  provision  in  the  General  Crimes  Act.  The  court  also  suggested 
"double  jeopardy"  as  an  alternative  ground  fur  the  holding  but,  it'  the  "separate 
sovereign"  doctrine  applies  between  the  United  states  and  Indian  Tribes, 
dy  would  n"t  constitute  a  liar  to  subsequent  federal  prosecution. 
(See  Part  B  V  of  this  memorandum). 

The  holding  in  LaPlant  that  tribal  courts  shared  concurrent  jurisdiction 
with  the  federal  courts  over  Indians  committing  offenses  that  were  subject  to 
prosecution   under  the  General   Crimes   Act    conforms  to   the  opinion   which   has 

long  been   held  by   the  Department  of  the   Interior.    See  Cohen   Memo   to  (' n. 

of  Indian  Affairs — 8/1/40 ;  Flanery  .Memo  to  Comm.  of  Indian  Affairs— 
11/12/40;  Kirgis  .Memo  to  Asst.  Secretary— 11  /26/40.  The  reflations  written 
in  1935  for  courts  of  Indian  offenses  also  recognize  concurrency  of  jurisdic 
between  federal  and  tribal  courts.  Title  25,  OFR,  Chpt.  1.  Subchpt.  R.  §11.2(b). 
Indeed,  the  provision  in  the  General  Crimes  Act,  excluding  federal  jurisdiction 
when  the  offending  Indian  has  been  punished  by  the  local  law  of  the  tribe,  is 
itself  a  recognition  of  the  fact  that  an  offense  may  he  subject  to  the  jurisdic- 
tion of  both  the  tribe  and  the  Tinted  States.  It  is  declarative  of  a  federal 
policy  to  encourage  the  tribes  to  punish  members  who  have  committed  offenses 
against  non-Indians  and  to  withhold  or  restrict  the  exercise  of  federal  jurisdic- 
tion in  those  cases  where  the  tribe  has  taken  appropriate  action. 

It  might  be  argued  that  the  effect  of  the  Oeneral  Crimes  Act  on  tribal 
jurisdiction  is  not  as  far  reaching  as  that  of  the  Major  Crimes  Act,  on  the 
theory  that  the  General  Crimes  Act  specifically  recognized  continued  tribal 
jurisdiction  by  inclusion  of  the  exception  for  crimes  already  punished  by  the 
tribe.  U.S.  v.  LaPlant,  supra,  seems  to  accept  this  theory.  But  this  provision 
in  the  General  Crimes  Act  was  not  added  until  1854  (Act  of  March  27.  1854,  1<) 
Stat.  2fi0).  And  tribal  jurisdiction  over  members  who  offended  against  non- 
Indians  was  never  questioned  prior  to  the  enactment  of  this  provision.  To  the 
contrary,  when  the  General  Crimes  Act  was  enacted  into  permanent  law  in 
18S4  (Act  of  June  30.  1834,  4  Stat.  729,  §25)  Congress  entertained  no  doubt 
that  tribes  had  jurisdiction  over  their  members  for  offenses  committed  against 
hon-IndianS  and  expressed  doubt  as  to  federal  jurisdiction  over  such  Indian 
offenders. 

"In  consequence  of  the  change  in  our  Indian  relations,  the  laws  relating  to 
crimes  committed  in  the  Indian  country,  and  to  the  tribunals  before  whom 
offenders  are  to  be  tried,  require  revision.  By  the  act  of  3d  March.  1817.  the 
criminal  laws  of  the  United  States  were  extended  to  all  persons  in  the  In- 
dian country,  without  exception,  and  by  that  act.  as  well  as  that  of  30th  March, 
1S02.  they  might  be  tried  wherever  apprehended.  It  will  he  seen  that  we  can- 
not, consistently  with  the  provisions  of  some  of  our  treaties,  and  of  the  terri- 
torial act.  extend  our  criminal  laws  to  offences  committed  by  or  against  In- 
dians, of  which  the  tribes  have  exclusive  jurisdiction;  and  it  is  rather  of 
courtesy  than  of  right  that  we  undertake  to  punish  crimes  committed  in  that 
territory  by  and  against  our  own  citizens.  And  this  provision  is  retained 
principally  on  the  ground  that  it  may  be  unsafe  to  trust  to  Indian  law  in  the 
early  stages  of  their  Government.  It  is  not  perceived  that  we  can  with  any 
justice  or  propriety  extend  our  laws  to  offences  committed  by  Indians  against 
Indians,  at  any  place  within  their  own  limits.  House  Report  No.  474,  23rd 
Cong..  1st  Sess.   (1831).  page  13." 

Clearly,  then,  the  clause  in  the  General  Crimes  Act  staying  the  hand  of 
federal  authority  in  those  cases  where  an  Indian  has  been  punished  by  the 
tribe  does  not  add  to  the  jurisdiction  of  the  tribe.  To  the  contrary,  it  limits 
federal  jurisdiction  in  those  cases  where  the  tribe  has  acted.  By  the  same  token, 
the  lack  of  such  a  clause  in  the  Major  Crimes  Act  cannot  he  interpreted  as 
either  adding  to  or  detracting  from  the  jurisdiction  of  the  tribe.  Tt  merely 
means  that  as  to  those  major  offenses  there  enumerated  the  hand  of  federal 
authority  will  not  he  limited  simply  because  the  tribe  has  acted  to  punish  the 
offender  or  because  the  victim  happened  to  be  Indian. 

Jurisdictional  differences  between  the  General  Crimes  Act  and  the  Major 
Crimes  Act  do  thus  exist.  But  these  differences  are  in  federal  jurisdiction,  not 
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tribal.  Federal  jurisdiction  under  the  General  Crimes  Act  is  restricted  by  the 
terms  of  the  statute  when  the  tribe  has  exercised  its  jurisdiction.  But,  as  to 
offenses  enumerated  in  the  Major  Crimes  Act,  no  such  limitation  applies. 

The  power  of  the  federal  government  to  exercise  jurisdiction  over  Indian 
offenses  is  not  contingent  upon  withdrawal  or  denial  of  tribal  jurisdiction,  and 
the  assertion  of  federal  jurisdiction  does  not  per  force  impair  tribal  jurisdiction. 
It  is  clear  that  the  two  sovereigns  can  and  do  exercise  concurrent  jurisdiction 
over  crimes  under  the  General  Crimes  Act.  It  is  a  cardinal  rule  that  Indian 
tribes  retain  all  of  their  attributes  of  sovereignty  except  where  expressly 
taken  away  by  Congress.  U.S.  v.  (Juicer,  241  U.S.  002  (1916)  ;  Iron  Crow  v. 
Oglalla  Sioux  Tribe,  supra.  There  is  nothing  in  the  Major  Crimes  Act  specifi- 
cally withdrawing  tribal  jurisdiction  and  the  events  leading  to  its  enactment 
do  not  suggest  that  Congress  intended  to  accomplish  anything  more  than  to 
remedy  the  ouster  of  federal  jurisdiction  which  was  brought  about  by  the  ex- 
clusionary clause  in  the  General  Crimes  Act.  The  statements  in  the  cases  that 
tribal  jurisdiction  over  crimes  set  forth  in  the  Major  Crimes  Act  has  been 
withdrawn  are  dicta  and  the  conclusion  is  inescapable  that  tribes  retain  con- 
current jurisdiction  with  the  United  States  over  conduct  which  constitutes 
an  offense  under  the  Major  Crimes  Act. 

III.    The  problem  of  lesser  included  offenses.  Although  tribes  .share  concurrent 
jurisdiction  with  the  Tinted  States  over  offenses  enumerated  in  the  Major 
Crimes  Act,  the  United  States  does  not  share  concurrent  jurisdiction  with 
the  tribes  over  lesser  included  offenses 
Four  recent  cases  have  held  that  the  Major  Crimes  Act  does  not  vest  federal 
courts   with  jurisdiction   over   lesser   included   offenses  Because   of   the   exclu- 
sionary clause   in   the   General   Crimes   Act,   the   tribal   courts   have   exclusive 
jurisdiction  over  these  lesser  included  offenses.  Thus,  it  wras  held  that  the  trial 
did  not  err  in  refusing  to  give  instructions  to  juries  on  lesser  included  offenses 
such  as  simple  assault   or  assault  and  battery  in  prosecutions  under  the  Major 
Crimes  Act  for  assault  with  a  dangerous  weapon,  U.S.  v.  Davis,  429  F.2d  552 
(8th  Cir.,   1070),  assault  with  intent  to  do  great  bodily  injury.  Kills   Crow  v. 
U.S.,  451  F.2d  323  (8th  Cir..  1971)  ;  U.S.  v.  Keeble,  459  F.2d  757  (8th  Cir.,  1972)  ; 
or  rape,   U.S.  v.  Joe,  452  F.2d  (553   (10th  Cir.,  1971),  cert,  den.,  32  L.  Ed.  134 
(1972). 

Both  Davis  and  Kills  Crow  cite  as  authority  prior  cases  involving  questions 
of  statutory  rape  as  a  lesser'  included  offense  of  forcible  rape.  U.S.  v.  Rider, 
2S2  F.2d  476  (9th  Cir.,  1960)  ;  U.S.  v.  Red  Wolf,  172  F.Supp.  168  (D.  Mont.. 
1959)  ;  Petition  of  McCord,  151  F.  Supp.  132  (D.,  Alaska,  1957)  ;  U.S.  v.  .Jacobs. 
113  F.Supp.  203  (E.  D.  Wise,  1953),  appeal  dismissed,  346  U.S.  892  (1953).  The 
reliance  of  Davis  and  Kills  Crow  on  these  cases  is  somewhat  questionable  since 
the  cases  were  decided  on  the  ground  that  Congress  had  specifically  rejected 
inclusion  of  statutory  rape  as  one  of  the  major  crimes  when  the  Major  Crimes 
Act  was  amended  in  1932.  To  the  same  effect,  see :  U.S.  v.  Davis,  148  F.Supp. 
478  (D.  N.  D.,  1957),  appeal  dismissed.  244  F.2d  717  (8th  Cir.,  1957).  In  addi- 
tion, it  appears  that  in  most  jurisdictions,  statutory  rape  is  not  a  lesser  in- 
cluded offense  of  forcible  rape.  U.S.  v.  Jacobs,  supra. 

While  the  holdings  in  Davis,  Kills  Crow  and  Joe  appear  to  be  eminently 
correct,  they  result  in  a  serious  inequity  to  the  Indian  defendant  standing 
before  the  federal  bar.  In  the  Kills  Crow  case,  Judge  Stephenson,  dissenting, 
would  have  held  that  the  denial  to  defendant  of  instructions  on  a  lesser  in- 
cluded offense  abridged  a  fundamental  due  process  right : 

"Because  these  instructions  gave  the  jury  no  alternative  but,  to  convict  on 
the  greater  offense  or  to  acquit,  and  because  part  of  the  same  evidence  sup- 
portive of  a  verdict  of  the  greater  offense  conld  have,  under  other  and  proper 
instructions,  justified  a  verdict  on  the  lesser  offense  was  prejudicial  to  the 
defendant  and  that,  thereby  he  was  deprived  of  a  fundamental  Due  Process 
right. 

"Whatever  may  be  the  soundness  and  contemporary  vitality  of  the  'guardian 
and  ward'  concept  in  other  contexts  of  the  relationship  between  the  Indian 
and  the  federal  government,  I  am  unpersuaded  by  the  notion  that  such  a 
theory  can  furnish  a  plausible  predicate  for  the  conclusion  that  because  Arnold 
Francis  Kills  Crow  is  an  Indian  there  is  a  rational  basis  for  extending  him 
less  than  full  Fifth  Amendment  Due  Process  treatment.    I   think,   contrarfty. 
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thai  such  :i  conclusion  runs  afoul  of  ihe  well  established  principle  of  Supreme 
Court  decisional  law  that  the  Fifth  Amendment  proscribes  discrimination 
thai  .--  'so  unjustifiable  as  to  be  violative  of  due  process.'  451  F.2d  323,  828. 

In  addition  to  denial  of  lessor  included  offense  instructions,  the  ouster  of 
federal  jurisdiction  over  lesser  included  Offenses  also  deprives  the  defendant 
of  any  opportunity  to  plea  bargaining. 

This  patent  inequity  is  one  of  the  evils  which  the  proposed  revision  of  crim- 
inal law  in  Indian  country  seeks  to  remedy.  Thus.  25  l.S.C.  212(3)  (a)  would 
vest  in  federal  courts  jurisdiction  over  lesser  offenses  included  within  a  charged 
federal  felony.  The  objective  is  salutory  hut  the  remedy  need  not  he  so  sweei>- 
ing  as  to  divest  Indian  courts  of  jurisdiction  over  conduct  which  would  con- 
stitute a  federal  felony.  As  will  be  shown,  such  a  solution  will  create  more 
problems  than  it  solves.  A  more  oxiKnlient  solution  is  a  simple  amendment  to 
the  present  Major  Crimes  Act  extending  federal  jurisdiction  to  lesser  offenses 
included  within  the  offenses  there  enumerated. 

IV.  Denial  or  withdrawal  of  concurrent  tribal  jurisdiction  over  federal  offenders 
will  create  problems  in  both  the  tribal  and  Federal  legal  systems 

Divestiture  of  tribal  courts  of  concurrent  jurisdiction  over  conduct  which 
also  constitutes  a  federal  offense  as  proposed  in  25  D.S.C.  212(3)  or  interpre- 
tation of  the  Major  Crimes  Act  as  having  withdrawn  tribal  jurisdiction  over 
the  offenses  set  forth  therein  will  create  a  myriad  of  jurisdictional  and  law- 
enforcement  problems  in  both  the  tribal  and  federal  systems. 

The  most  glaring  example  of  the  difficulties  which  will  be  encountered  if 
the  Major  Crimes  Act  is  held  to  have  •'withdrawn*'  tribal  jurisdiction  over 
offenses  named  therein  is  found  in  the  case  of  Glover  v.  U.S.,  219  F.Supp.  19 
(D.  Mont.,  1963),  in  which  the  court  expressed  its  opinion  that  the  term 
"larceny"  in  the  Major  Crimes  Act  included  petty  larceny  and  that  tribal 
jurisdiction  over  such  offenses  had  been  withdrawn.  This  opinion  is  dicta  since 
the  case  was  disposed  of  on  other  grounds.  This  statement  by  the  Glover  court 
with  respect  to  jurisdiction  over  petty  larceny  has  apparently  been  disregarded 
by  the  tribal  and  federal  courts,1  but  if  it  were  adhered  to,  a  substantial  burden 
over  this  minor  offense  would  be  added  to  the  federal  courts  and  federal  prose- 
cutorial i>ersonnel,  and  the  integrity  of  the  tribal  court  system  would  be  reduced 
to  a  farce. 

Certain  definitions  of  crimes  set  forth  in  various  tribal  codes  parallel  or 
nearly  proximate  offenses  contained  in  the  Major  Crimes  Act.  Among  these  are 
offenses  such  as  breaking  and  entering — proximates  burglary :  burning — equiva- 
lent to  arson ;  sexual  offenses  such  as  carnal  relations  with  a  minor  child  : 
forgery  and  fraudulent  checks — a  form  of  larceny :  theft — the  equivalent  of 
larceny;  and  various  assault  ordinances.  If  the  Glover  withdrawn!  rationale 
were  to  be  ultimately  affirmed  and  the  Major  Crimes  Act  interpreted  as  having 
taken  jurisdiction  from  the  tribes,  all  of  these  tribal  code  provisions  would  be 
outmoded  and  it  would  be  necessary  for  each  tribe  to  rewrite  its  tribal 
ordinances. 

Of  even  greater  significance  is  the  problem  presented  by  questions  of  lesser- 
included  offenses.  As  previously  noted  in  Part  B  I.  the  proposed  25  F.S.C. 
§212(3).  by  reference  to  IS  F.S.O.  709(a).  appears  to  provide  that  tribal  courts 
would  have  no  jurisdiction  over  conduct  which  might  support  a  federal  felony 
prosecution.  The  first  function  of  every  court  is  to  determine  its  own  jurisdic- 
tion over  the  case  before  it.  This  statute  would  cast  upon  every  Judge  sitting 
in  tribal  court  a  threshold  burden  of  sorting  through  a  thicket  of  federal 
statutes  and  case  decisions  to  determine  whether  the  offense  charged  over- 
lapped with  a  federal  felony  statute  or  the  evidence  in  the  case  would  support 
a  charge  in  the  federal  court. 

A  quotation  from  .Tndce  Stephenson's  dissenting  opinion  in  the  Kills  Crow 
case,  supra,  setting  forth  the  ride  regarding  instructions  on  lesser  included 
offenses  illustrates  the  depth  of  this  problem  : 

"The  income  tax  evasion  case  of  Sansovte  v.  United  Ftatrs.  3S0  U.S.  343.  349- 


i  Q-lorer  Involved  n  member  of  the  Confederate^  KMi.<*b  and  TCootoieni  Tribes  in  Mon- 
tana. Four  years  after  Clover,  however,  the  Blackfeet  Tribe  (also  subjoet  to  the  juris- 
rUctionnl  reacn  of  the  (Hover  court)  declared  in  Chapter  1-  Section  1  (page  3)  oc  the 
Hlarkfrct  Tribal  Lain  and  Order  Code,  (19157)  that  "[A'ls  a  practical  matter,  the 
Federal  authorities  sometimes  tarn  over  to  the  Tribal  authorities  cases  of  aggravated 
assault  or  petty  larceny." 
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350,  85  S.Ct.  1004,  1009,  13  L.Ed.  2d  S82  (1965),  affirming  331  F.2d  2S7,  294-295 
(CAS  1964),  contains  an  explication  of  the  applicable  standard.  The  Court 
stated  : 

"'Thus,  ' f i  1  n  a  case  where  some  of  the  elements  of  the  crime  charged  them- 
selves constitute  a  lesser  crime,  the  defendant,  if  the  evidence  Justine  [s]  it 
*  *  *  [is]  entitled  to  an  instruction  which  would  permit  a  finding  of  guilt 
of  the  lesser  offense.'  *  *  *  But  a  lesser-offense  charge  is  not  proper  where,  on 
the  evidence  presented,  the  factual  issues  to  be  resolved  by  the  jury  are  the 
same  as  to  both  the  lesser  and  greater  offenses.  *  *  *  In  other  words,  the  lesser 
offense  must  be  included  within  but  not,  on  the  facts  of  the  case,  be  com- 
pletely encompassed  by  the  greater.  A  lesser-included  offense  instruction  is 
only  proper  where  the  charged  greater  offense  requires  the  jury  to  find  a  dis- 
puted factual  element  which  is  not  required  for  conviction  of  the  lesser- 
included  offense. 

"The  focus,  then,  centers  on  two  factors:  (1)  evidence  to  support  and  justify 
the  lesser  offense  charged,  and  (2)  whether  the  greater  offense  requires  the 
jury  to  find  a  disputed  factual  element  not  required  for  conviction  of  the 
lesser  offense.'  "  451  F.2d  323,  327-28. 

Thus,  before  a  court  can  decide  whether  an  instruction  on  a  lesser*  included 
offense  is  proper,  it  must  examine  two  factors:  (1)  Whether  the  elements  of 
the  greater  offense  include  all  the  elements  of  the  lesser  offense  plus  other  ele- 
ments in  addition.  If  the  greater  offense  requires  proof  of  elements  A,  B,  C  and 
D,  and  the  lesser  offense  requires  only  proof  of  A,  B  and  C.  then  an  instruction 
on  the  lesser  offense  would  be  in  order.  But  if  the  elements  of  the  lesser  offense 
include  all  of  the  elements  of  the  greater  offense — in  other  words  A.  B,  C  and 
D — then  it  is  completely  encompassed  by  the  greater  offense  and  no  instruction 
on  the  lesser  offense  may  be  given.  While  the  second  offense  may  be  "lesser/'  it 
is  not  a  "lesser  included''  offense.  (2)  Whether  there  is  a  factual  dispute  on  the 
evidence  which  permit  a  finding  of  guilty  on  the  lesser  offense  but  acquittal  on 
the  greater  offense.  If  evidence  is  offered  to  prove  elements  A,  B,  C  and  D.  but 
pojnt  D  is  subject  to  dispute,  the  instruction  on  the  lesser  offense  is  appropriate. 
If  the  dispute  centers  on  elements  A,  B,  or  C,  but  element  D  is  not  disputed, 
then  an  instruction  on  the  lesser  offense  is  not  appropriate. 

To  view  this  problem  from  the  eyes  of  the  tribal  Judge,  it  would  be  neces- 
sary for  him  to  approach  his  case  in  the  reverse  of  the  federal  court.  He  would 
first  have  to  determine  that  the  provision  of  the  tribal  code  under  which  the 
defendant  is  charged  does  not  overlap  or  correspond  to  a  federal  felony  statute. 
Second,  he  would  have  to  examine  the  evidence  in  the  ease  to  be  sure  that  it 
proved  only  points  A,  B  and  C,  for  if  point  D  were  also  proved  or  if  there 
were  evidence  which  tended  to  prove  point  D.  then  under  the  provisions  of 
25  U.S.C.  212(3)  the  ease  would  be  beyond  the  jurisdiction  of  his  court.  In 
short,  passage  of  the  proposed  25  U.S.C.  212(3)  in  its  present  form  would 
create  a  jurisdictional  jungle  in  the  tribal  courts. 

In  addition  to  the  problems  created  in  tribal  courts,  passage  of  25  U.S.C. 
212(3)  would  impose  a  substantial  burden  on  federal  district  courts  and  federal 
investigative  and  prosecutorial  personnel.  The  statute  would  limit  the  discre- 
tion they  are  now  free  to  employ  in  determining  whether  an  offense  should  be 
prosecuted  as  a  federal  offense  or  whether  the  ends  of  justice  would  be  satis- 
fied with  a  prosecution  by  tribal  authorities.  If  the  facts  in  the  case  could 
reasonably  support  a  conviction  of  a  federal  felony,  then  por  force  the  prose- 
cutor must  conclude  there  is  no  tribal  jurisdiction.  Thus,  it  appears  be  cannot 
decline  to  prosecute  merely  because  the  facts  present  a  borderline  case  or 
because,  due  to  mitigating  circumstances,  the  ends  of  justice  would  be  amply 
served  by  a  prosecution  in  tribal  court  . 

As  an  additional  element  of  confusion,  it  is  not  clear  at  what  stage  in  the 
legal  proeeedings  jurisdiction  over  lesser  included  offenses  finally  vests  in 
the  federal  courts.  Section  202  of  the  proposed  Title  18.  U.S.C.  provides  that 
"(I)f  federal  jurisdiction  of  a  charged  offense  exists,  federal  jurisdiction  to 
convict  of  an  included  offense  defined  in  a  federal  statute  likewise  exists."  No 
clarification  is  offered,  either  in  the  proposed  code  or  in  the  commentary,  to 
explain  how  or  when  federal  jurisdiction  of  the  charged  offense  will  be  de- 
termined. Tn  addition,  the  Committee  consciously  postponed  making  any  recom- 
mendations as  to  burden  of  proof  on  issues  of  jurisdiction,  etc.  See  Comment  on 
Proof  and   Presumptions :    Section   103,   Vol.    I   Working   Papers,   pages   11-13, 
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Since  the  provisions  relating  to  jurisdiction  over  Indian  offenses  are  fraught 
with  the  same  potential  for  prosecutorial  abuse  ;is  thai  suggested  with  refer- 
ence t<<  the  proposed  statute  of  limitations,  i.e.,  ".  .  .  arbitrary  and  unwarranted 
overcharging  for  purposes  of  avoiding  a  limitation  period  .  .  .,"  or,  in  the  con- 
text Of  the  Indian,  overcharging  in  order  to  secure  jurisdiction  over  an  offense 
which  the  federal  court  would  otherwise  lack,  it  seems  only  Logical  that  the 
same  rules  would  apply  in  the  determination  of  federal  jurisdiction  under  both 
sections.  See  Comment  on  Limitation  of  Time  upon  Prosecutions;  Section  701, 
Vol.  1  Working  Papers,  pages  281,  1207-98.  To  avoid  this  potential  abuse,  sec- 
tion 701(6)  (b)  (i)  Of  proposed  Title  18  establishing  limitations  provides  that 
the  evidentiary  burden  to  sustain  federal  jurisdiction  over  a  lesser  included 
offense  rests  upon  the  government  and  in  the  absence  of  sufficient  evidence 
t"  sustain  a  conviction  of  the  major  offense  charged  (i.e.,  evidence  sufficient 
to  create  a  question  of  fact  for  the  determination  of  the  trier  of  fact),  then 
federal  jurisdiction  over  the  lesser  offense  fails.  Federal  jurisdiction  over  a 
lesser  included  offense  would  not  vest  with  finality  until  all  evidence  has  been 
submitted  at  the  trail  and  the  case  actually  submitted  to  the  trier  of  fact  for 
determination  on  the  charged  major  offense.  In  the  event  of  a  directed  verdict 
of  acquittal  on  the  charged  major  offense,  jurisdiction  over  any  lesser  included 
offense  would  fail. 

Certainly  federal  jurisdiction  should  not  be  finally  fixed  on  the  basis  of 
Unsupportable  allegations  contained  in  a  criminal  complaint  or  even  an  in- 
dictment by  a  federal  grand  jury.  A  safeguard  against  prosecutorial  abuse  such 
as  that  proposed  above  appeal's  appropriate  and  perfectly  in  harmony  with 
existing  case  law  placing  the  burden  of  proof  in  criminal  cases  upon  the 
government. 

As  between  state  and  federal  courts  the  rule  does  not  create  any  problems 
inasmuch  as  the  proposed  revision  of  federal  criminal  law  does  not  condition 
federal  jurisdiction  upon  exclusion  or  withdrawal  of  state  jurisdiction.  HowT- 
ever.  if  section  212(3)  of  Title  25  is  held  to  have  "withdrawn"  tribal  juris- 
diction over  conduct  constituting  a  federal  felony  and  lesser  offenses  included 
therein,  then  the  rule  will  necessarily  delay  tribal  prosecutions  until  such 
time  as  a  determination  has  been  made  by  a  federal  instrumentality  (either 
a  federal  court  or  a  federal  grand  jury)  that  there  is  insufficient  evidence 
to  support  the  charged  felony. 

So  long  as  the  separate  sovereignty  of  Indian  tribes  is  recognized,  there  does 
not  appear  to  be  any  sound  reason  to  make  federal  and  tribal  jurisdiction 
mutually  exclusive.  See  Part  B  V  of  this  memorandum.  Tf  this  arbitrary  ouster 
of  jurisdiction  of  tribal  courts  is  avoided  and  concurrent  jurisdiction  of  tribal 
courts  over  major  offenses  within  Indian  country  is  acknowledged,  the  problems 
outlined  above  will  be  eliminated. 

Y.  Indian  tribes  arc  distinct  political  entities  vhosc  sovereignty  is  recognized 
by  hut  not  derived  from  the  United  states.  The  doctrine  of  double  jeopardy 
and  collateral  estoppel  is  not  applicable  between  separate  sovereigns.  There 
is.  therefore,  no  legal  stricture  vhich  impels  divesting  tribes  of  concurrent 
jurisdiction  with  the  United  States 

The  doctrine  of  double  jeopardy  and  collateral  estoppel  is  not  applicable 
between  separate  sovereigns  and  therefore,  absent  some  overriding  federal 
Statute  or  treaty,  prosecution  of  a  defendant  in  a  tribal  court  does  not  bar 
subsequent  federal  prosecution   for  the  same  or  a   related  offense. 

Tt  is.  of  course,  axiomatic  that  Indian  tribes  are  distinct  political  entities 
whose  separate  sovereignty  has  been  uniformly  recognized  by  the  Federal 
novernment  throughout  our  history,  and  that  the  powers*  of  the  tribe  to  govern 
their  own  internal  matters  is  derived  not  from  a?iv  federal  or  state  grant  or 
charter.  Hut  rafhpr  from  their  own  inherent  sove^ei-mfy.  Worcester  v.  Cenraia. 
00  Pet.  51K  (1832)  :  E.r  parte  Crow  Dog.  supra.  Taltnnv.  Maven.  1033  TT.S  3TR 
(18961  :  U.R.  v.  Quiver,  sunra;  Iron  Crow  v.  OglJaJo  Siou.r  Tribe.  su»>-n;  Native 
American  Church  v  Twain  Tribal  Council.  272  F.2d  131  (10th  Cir..  10n0t. 
Williams  v.  Lee.  358  TT.S.  217  (10"0).  Under  the  doctrine  of  "sonarato  sover- 
eignties" if  has  been  cloarlv  established  that  an  iwHvidns-il  who  in  n  single 
net  offends  against  the  laws  of  mor'o  than  one  sovereign,  i.e..  '">ofh  state  ind 
federal,  may  constitutional^-  be  nnnisbed  hv  l>otb  lifnnre  v.  Jllinois,  11  TTow. 
13  (18K2V;  TT.fV.  v.  Lanza.  °on  r.s.  f!77  nnw\  :  Harfku*  v.  tTTAvnin  r*~o  TT.S. 
121    (1959).  Tf  this  be  true  of  the  state  and  federal  governments,  then  of  neces- 
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sity  it  is  true  of  the  tribal  and  federal  governments  where  the  sovereignty  of 
each  is  in  no  way  related  to  or  derived  from  the  other. 

Only  one  case  has  suggested  that  the  doctrine  of  double  jeopardy  is  ap- 
plicable as  between  tribal  and  federal  courts,  and  that  statement  is  dicta. 
U.S.  v.  LaPlant,  supra.  As  previously  noted,  that  case  held  that  prosecution 
and  punishment  of  a  defendant  by  the  tribal  court  barred  subsequent  prose- 
cution of  defendant  by  the  United  States.  The  decision  was  based  on  the  ex- 
clusionary provision,  in  the  General  Crimes  Act,  but  the  court  suggested 
"double  jeopardy"  as  an  alternative  ground  for  the  holding. 

Since  the  holding  in  LaPlant,  the  "double  jeopardy''  question  has  twice  been 
raised  in  the  Eighth  Circuit,  U.S.  v.  DeMarrias,  441  F.2d  1304  (Sth  Cir..  1971) 
and  U.S.  v.  Kills  Plenty.  No.  71-1661  (8th  Cir.,  1972),  and  in  each  case  the 
defendant  asserted  that  his  conviction  in  tribal  court  on  a  charge  of  driving 
while  under  the  influence  of  intoxicating  liquor  or  drugs  and  of  having  an 
open  receptacle  containing  alcoholic  beverages  in  his  vehicle  barred  a  subse- 
quent prosecution  in  federal  court  for  involuntary  manslaughter  arising  from 
the  operation  of  his  vehicle,  on  the  grounds  that  such  prosecution  placed  him 
in  double  jeopardy.  The  appellant  contended  that  the  tribal  court  and  the 
federal  district  court  should  be  considered  arms  of  the  same  sovereign.  The 
court  noted  that  this  issue  presented  a  "novel  and  troublesome  question" 
but  found  that  it  wTas  not  necessary  to  resolve  the  issue  since  the  offenses 
charged  in  the  tribal  court  were  not  the  same  as  that  charged  in  the  federal 
indictment,  and  therefore  would  not  bar  the  subsequent  prosecution  for  man- 
slaughter even  if  the  tribal  and  federal  courts  were  arms  of  the  same  sovereign. 

In  the  Kills  Plenty  case  a  similar  fact  pattern  was  presented  but  with  a 
distinct  difference.  The  prosecution  in  the  tribal  court  for  operating  a  vehicle 
while  intoxicated,  etc..  resulted  in  the  acquittal  of  the  defendant.  At  his 
subsequent  trial  in  federal  court  for  involuntary  manslaughter  arising  from 
the  operation  of  his  vehicle,  appellant  objected  to  introduction  of  any  evi- 
dence of  intoxication  and  moved  to  strike  any  allegations  of  intoxication  from 
the  federal  indictment.  Appellant  contended  that,  the  issue  of  intoxication  had 
already  been  litigated  in  tribal  court  with  a  finding  in  his  favor,  and  presenta- 
tion of  evidence  on  his  question  in  the  federal  prosecution  was  barred  under 
the  rules  of  collateral  estoppel,  the  cousin  to  double  jeopardy.  As  in  the 
DeMarrias  case,  appellant's  argument  hinged  on  the  theory  that  the  tribal 
court  and  the  federal  district  court  were  arms  of  the  same  sovereign.  And 
as  in  the  DeMarrias  case,  the  court  again  avoided  the  issue,  holding  that 
under  the  facts  of  the  ease  collateral  estoppel  would  not  lie  whether  or  not 
the  two  courts  were  found  to  be  arms  of  the  same  sovereign. 

The  decision  in  Kills  Plenty,  however,  was  by  a  divided  court,  the  dissenting 
judge  holding  that  tribal  and  federal  courts  should  be  considered  arms  of  the 
same  sovereign  and  that  the  rules  of  collateral  estopped  shoTild  apply.  By  way 
of  footnote,  the  majority  of  the  court  noted  its  disagreement  with  the  dis- 
senting judge,  stating  that  although  their  decision  does  not  reach  the  question 
of  separate  sovereignty.  ".  .  .  it  is  our  view  that  the  Tribal  Courts  are  not 
arms  of  the  same  sovereign  .  .  .,"  citing  Iron  Crow  v.  Ogllala  Siou.r  Tribe, 
stipra. 

The  dissenting  judge  in  the  Kills  Plenty  case  premised  his  opinion  on  the 
sovereignty  question  on  the  control  which  the  federal  government  "potentially 
may  exercise  and  has  exercised  over  the  Indian  Tribal  Courts."  citincr  as 
evidence  of  the  potential  power  of  the  United  States  the  holding  in  Lone 
Wolf  v.  Hitchcock.  187  U.S.  553  (1903),  and  as  evidence  of  the  exercise  of 
that  power  the  Indian  Civil  Rights  Act  of  1968  (25  U.S.C.  1301-1341).  Similar 
relied  upon  in  the  dissenting  opinion  in  Kills  Plenty. 

Garland.  342  F.2d  369  (9th  Cir..  1965)  and  Settler  v.  Yakima  Tribal  Court. 
419  F.2d  4S6  (9th  Cir..  1969).  cert.  den..  398  U.S.  903  (1970),  which  are  also 
relied  upon  in  the  dissenting  opinion  in  Kills  Plenty. 

While  the  Colliflower  and  Settler  decisions  would  erode  the  concept  of  In- 
dian tribes  as  separate  sovereigns  from  the  United  States,  they  nevertheless 
stop  far  short  of  holding  that  tribal  courts  and  federal  courts  are  amis  of 
the  same  sovereign.  The  sole  issue  decided  in  Collitloirer  and  Settler  was  to 
establish  that  judgments  of  tribal  courts  are  suhject  to  review  by  federal 
courts  by  means  of  the  writ  of  habeas  corpus.  Colli floirer  and  Settler  reached 
this  result  by  asserting  that  tribal  courts  are  sufficiently  identified  with  the 
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federal  government  to  support  judicial  review  of  tribal  court  decisions  by 
habeas  corpus  luit  botb  decisions  acknowledge  thai  tribal  courts  are  sufficiently 
divorced  from  the  federal  government  thai  Constitutional  standards  have  not 
in  the  past  been  applicable  to  tribal  court  proceedings. 

In  1968,  Congress  passed  the  Indian  Civil  Rights  Act  (Ad  of  April  1J.  1968, 
Title  II.  82  Stat.  77;  25  I'.s.c.  1302)  establishing  statutory  standards  of  pro- 
cedures and  rights  within  the  tribal  governmental  system  and  providing  for 
federal  review  of  tribal  conn  decisions  by  means  of  habeas  corpus.  While  tliis 
Act  mandated  by  statute  the  results  which  Colliflower  and  Settler  sought  to 
achieve,  al  the  same  time  il  constituted  a  Congressional  recognition  of  the  con- 
tinued sovereign  powers  of  the  tribes,  Seneca  Constitutional  Rights  Organiza- 
tion, ei  al.  v.  George,  Civil  No.  1972-152  (W.D.N.Y.,  L972),  and  thus  implicitly 
rejects  the  rationale  of  those  two  cases. 

The  reasoning  process  of  the  Colliflower  and  Settler  courts  stand  in  sharp 
contrast  to  the  continuous  line  of  decisions  from  Worcester  v.  Georgia,  supra, 
to  William*  v.  Lee,  supra,  and  Kennerly  v.  District  Court,  too  U.S.  423  i  L971) 
acknowledging  and  supporting  tribal  sovereignty.  The  Iron  Grow  decision 
.stands  in  particularly  sharp  relief  against  Colliflower  and  Settler,  for  the  court 
in  Iron  Crow  held  that  the  source  of  power  of  the  tribal  courts  was  drawn 
from  the  inherent  sovereignty  of  the  tribe,  whereas  Colliflower  and  Settler 
maintained  that  the  power  of  the  tribal  courts,  at  least  to  some  extent,  was 
derived  from  the  federal  action  which  originally  established  a  '-tribal  court" 
system. 

Under  ColUfl&wer  and  Settler,  the  original  sin  of  the  tribes  was  in  accept- 
ing the  white  man's  institution,  i.e.,  courts,  as  a  means  of  disi>ensing  justice, 
for  had  the  tribes  retained  their  traditional  systems  there  would  be  no  taint  of 
federal  involvement.  Nor  is  there  any  apparent  means  of  redemption  for  the 
tribes,  for  the  courts  in  Colliflower  and  Settler  argue  that  the  reorganization 
of  the  tribe  under  the  Indian  Reorganization  Act  of  1934  (48  Stat.  9S4.  25 
II.S.C.  476)  and  the  adoption  by  the  tribe  of  a  code  of  laws  which  corresponds 
to  the  regulations  in  Title  25  CFR.  Chpt.  1,  Subchpt.  B.  stands  as  additional 
evidence  of  federal  involvement.  Thus  a  statute  which  was  intended  to  reverse 
the  disintegration  of  tribal  governments  and  foster  the  sovereignty  of  Indian 
tribes  is  relied  upon  by  the  Colliflower  and  Settler  courts  to  find  an  even  fur- 
ther diminishment  of  the  independent  poltical  status  of  Indian  tribes  and 
their  institutions. 

The  court  in  Colliflower  apparently  recognized  the  potential  impact  of  its 
decision  and  therefore  carefully  stated  that  its  decision  was  restricted  to  the 
facts  in  that  case.  It  cautioned  against  reading  its  opinion  as  expressing  any 
view  on  the  applicability  of  Constitutional  standards  to  the  tribal  court  sys- 
tem, either  directly  or  even  through  the  Fourteenth  Amendment.  This  is  a 
lone  measure  from  finding  the  tribal  court  and  the  federal  courts  to  be  arms 
of  the  same  sovereign  for1  if  they  were,  the  Constitutional  standards  would 
neces«arilv  apply  in  both  court  systems  directly  and  with  equal  vigor,  thus 
denying  tribes  even  that  degree  of  latitude  presently  accorded  the  separate 
sta  tes. 

The  reasoning  of  the  dissent  in  the  Kills  Plenty  case  thus  appears  to  be 
faulty  on  at  least  four  scores  fl)  It  extends  the  Colliflower-Settler  rationale 
far  beyond  the  limitations  outlined  by  the  courts  in  those  decisions:  (2)  Tt 
ignores  the  reaffirmation  of  tribal  sovereignty  implicit  in  the  19fi8  Indian 
Rights  Act.  (3)  It  runs  counter  to  180  years  of  statutory  and  judicial  precedent, 
and  (4)  It  would  declare  a  change  in  the  political  status  of  Indian  tribes  in 
such  a  fashion  as  to  merge  their  identity  into  that  of  the  federal  sovereign, 
thus  rendering  tribal  institutions  "arms  of  the  same  sovereign."  The  courts 
have  long  recognized  that  only  Congress  has  the  power  to  define  the  political 
relationship  of  Indian  tribes  in  relation  to  the  United  States.  It  is  clearly 
with  good  reason  that  the  majority  in  Kills  Plenty  concluded  that  tribal  and 
federal  courts  are  not  arms  of  the  same  sovereign. 

ftiven.  then,  that  the  courts  will  adhere  the  decisions  stemming  from  Wor- 
cester v.  Georgia,  supra,  in  1882  to  the  present  recognizing  the  separate  sov- 
ereignty of  Indian  tribes,  it  follows  under  the  "double  jeopardy"  doctrine 
laid  down  in  Moore  v.  Illinois,  supra,  U.S.  v.  Lanza,  supra,  and  Bartkus  v. 
Illinois,  supra,  that  a  prosecution  in  a  tribal  court  will  not  bar  a  subsequent 
prosecution  in  the  federal  court  or  vice  verv?a.  The  only  impediment  to  subse- 
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quent  federal  prosecution  is  that  found  in  the  exclusionary  clause  of  the 
General  Crimes  Act,  J7./S.  v.  LuPlant,  supra.  As  noted  in  Part  B  of  this  memo- 
randum, this  "impediment"  does  not  extend  to  the  crimes  enumerated  in  the 
Major  Crimes  Act,  as  that  Act  was  passed  simply  to  remedy  the  ouster  of 
federal  jurisdiction  contained  in  the  General  Crimes  Act,  Ex  parte  Crow  Day, 
supra;  U.S.  v.  Henry,  supra. 

Despite  the  implication  in  the  commentary  that  tribal  sovereignty  was 
terminated  by  wardship,  the  proposed  revision  of  federal  criminal  law  recog- 
nizes that  Indian  tribes  are  separate  sovereigns  and  that  tribal  courts  are 
not  arms  of  the  federal  sovereign.  This  is  illustrated  by  Chapter  7  of  the  pro- 
posed Title  18  setting  forth  rules  barring  multiple  prosecutions.  Section  706  of 
Title  18  provides  rules  for  application  to  former  prosecutions  in  courts  of  the 
same  sovereign  under  different  bodies  of  law,  naming  specifically  prosecutions 
under  the  Uniform  Code  of  Military  Justice,  and  the  Codes  of  the  District  of 
Columbia,  Canal  Zone  Code,  Puerto  Rico  and  the  territories  and  possessions 
of  the  United  States.  In  contradistinction,  prosecution  in  tribal  courts  are 
governed  by  Section  707  and  709  which  are  applicable  to  prosecutions  in  courts 
of  other  sovereigns. 

Such  treatment  is  consistent  with  the  decision  recognizing  separate  sov- 
ereignty of  the  tribes  and  contradicts  the  holding  of  dissent  in  Kills  Plenty 
and  the  thrust  of  the  reasoning  in  (Jollifloiver  and  Settler.  Thus,  even  under 
the  proposed  revision  there  is  no  restriction  upon  subsequent  federal  prose- 
cution except  as  may  be  imposed  by  statute. 

V.  Conclusion  and  solution 

If  the  Major  Crimes  Act  is  interpreted  as  having  limited  or  withdrawn  the 
general  jurisdiction  of  Indian  tribes  over  the  offenses  set  forth  in  that  Act, 
a  myriad  of  jurisdictional  and  law  enforcement  problems  will  be  created  in 
both  the  federal  and  tribal  legal  systems.  The  proposed  25  U.S.C.  212(3) 
would  not  only  codify  this  adverse  interpretation  of  the  Major  Crimes  Act,  it 
would  also  extend  the  doctrine  to  include  all  lesser  included  offenses. 

The  solution  to  the  problem  of  preserving  the  powers  of  Indian  tribes  but 
avoiding  ouster  of  federal  jurisdiction  lies  in  the  continued  recognition  of  the 
separate  sovereignty  of  the  tribes  and  an  interpretation  of  the  Major  Crimes 
Act  which  recognizes  concurrent  jurisdiction  of  the  tribes  over  crimes  included 
within  the  Major  Crimes  Act.  The  inequities  to  which  an  Indian  defendant  is 
now  subject  under  the  law  and  which  25  U.S.C.  212  seeks  to  correct  may  also  be 
reduced,  if  not  eliminated,  by  minor  amendments  of  existing  statutes. 

One  of  the  major  thrusts  of  the  proposed  revision  of  Title  18  of  the  United 
States  Code  is  to  modify  the  existing  law  on  double  jeopardy  so  as  to  pro- 
hibit multiple  prosecutions  between  the  states  and  federal  sovereigns  except  in 
the  very  narrow  circumstances  described  in  sections  707-709  of  the  proposed 
Title  18,  U.S.C.  The  reference  to  these  sections  in  proposed  25  U.S.C.  212(3) 
would  apply  to  tribal-federal  prosecutions  the  same  rules  that  would  apply 
between  state-federal  prosecutions.  But  a  cursory  examination  of  the  difference 
in  degree  of  jeopardy  attaching  to  a  prosecution  in  tribal  court,  as  opposed 
to  state  courts  reflects  the  minimal  importance  of  conforming  the  tribal-federal 
jurisdictional  divisions  to  the  proposed  double  jeopardy  rules  for  state-federal 
prosecutions.  The  maximum  sentence  which  can  be  imposed  upon  a  defendant 
for  any  one  offense  in  tribal  court  is  limited  by  the  1968  Civil  Rights  Act  (25 
U  S.C.  1301)  to  six  months  and  $500.00.  whereas  the  renal  power  of  the  indi- 
vidual states  is  equal  to  that  of  the  federal  courts,  including  in  appropriate 
circumstances  possible  imposition  of  a  death  sentence. 

The  court  in  the  Kills  Crow  case,  supra,  made  special  note  of  the  importance 
to  r11"  Indian  community  of  their  court  system  : 

"The  remaining  question  is  whether  Congress,  having  elected  to  afford  federal 
recognition  to  certain  Indian  offenses,  properly  may  decline  to  create  federal 
jurisdiction  over  all  Tndian  offenses.  This  question  is  colored  by  the  likelihood 
that  such  selectiveness  will  result  in  racially  tinged  procedural  distinctions 
such  as  the  one  here  at  issue.  We  conclude,  however,  that  distinctions  created 
through  Congressional  restraint  in  enacting  Indian  criminal  legislation  are 
neither  invidious  nor  capricious  and  are.  in  fact,  generally  beneficial  to  In- 
dians. This  is  so  basically  because  Indian  tribal  courts  have  inherent  juris- 
diction over  all  internal  criminal  matters  not  taken  over  by  the  federal  gov- 
ernment.   United  States  v.   Quiver,  241  U.S.  602,  36   S.Ct.  699,   60  L.Ed.   1196 
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(1916)  :  Iron  Crow  v.  Oylaia  Sioux  Tribe,  231  F.2d  S9  (Sth  Cir.  1956)  Several 
recent  law  review  commentaries  have  discussed  the  centrality  of  tribal  courts 
to  the  preservation  of  Indian  identity  and  the  proper  and  efficient  administra- 
tion Of  justice  on  the  reservations.  Further,  the  Indian  population  itself  has 
demonstrated  its  objection  to  interference  with  the  tribal  court  system.  Finally, 
it  is  clear  that  Congress  has  been  both  mindful  and  solicitous  of  the  importance 
to  Indians  of  tribal  government  and  courts.  Sec,  e.g.,  25  U.S.C.  §±T$,  477, 
1301  et  seq. 

"Given  this  perspective,  it  would  be  difficult  indeed  for  us  to  ascribe  to 
Congress  an  invidious  motivation  for  its  reluctance  to  assert  federal  jurisdic- 
tion over  minor  criminal  offenses  committed  by  Indians  on  reservations.  Nor 
do  we  think  that  the  particular  discriminatory  effect  relied  upon  here  over- 
balances the  value  of  leaving  with  the  tribal  courts  jurisdiction  over  such 
offenses.  Cf.,  United  States  ec  rel.  DcFhtmer  v.  Mancusi,  443  F.2d  940  (2nd 
Cir.  1!)71  ) .  451  F.I'd  323,  326,  327." 

Considering  the  difference  in  magnitude  of  potential  punishment  in  state 
courts  as  opposed  to  tribal  courts,  the  importance  to  the  Indian  community  of 
maintaining  a  viable  court  system  certainly  outweighs  and  overbalances  the 
benefits  which  might  accrue  to  an  individual  by  conforming  the  tribal-federal 
jurisdictional  divisions  to  the  proposed  double  jeopardy  rules  for  state—federal 
prosecutions  as  the  proposed  25  U.S.C.  212(3)  would  have  it. 

An  alternative  solution  to  the  exposure  of  the  individual  to  multiple  penal- 
ties might  be  a  single  amendment  to  the  Major  Crimes  Act  which  would  pro- 
vide that  time  served  in  the  tribal  jail  or  fines  paid  to  the  tribal  court  for 
conduct  incidental  to  the  federal  charge  shall  be  credited  against  any  sentence 
imposed  under  the  Major  Crimes  Act.  An  additional  recommendation  on  reform 
of  sentencing  under  both  the  Major  and  General  Crimes  Acts  would  be  lan- 
guage providing  that  penalties  for  violations  of  either  of  those  Acts  shall  be 
imposed  in  accordance  with  federal  law  but  such  sentence  may  not  exceed 
the  maximum  sentence  which  could  have  been  imposed  by  a  court  of  the  state 
in  which  the  crime  occurred  for  the  same  or  similar  conduct.  This  would  have 
the  value  of  limiting  the  potential  exposure  of  an  Indian  in  federal  court  to 
the  same  penalty  his  white  brother  is  exposed  to  in  a  state  court  for  the  same 
offense.  At  the  same  time  it  avoids  wholesale  adoption  of  state  penal  laws 
which  frequently  prescribe  penalties  far  in  excess  of  those  Congress  is  will- 
ing to  impose  for  the  same  conduct.  See  commentary  to  proposed  Title  18 
U.S.C.  §209.  Assimilative  Offenses,  quoted  in  Part  A  of  this  memorandum. 

Assuming  that  concurrent  jurisdiction  of  tribal  courts  is  continued,  another 
desirable  reform  in  this  area  might  be  an  addition  to  existing  law  to  provide 
that  in  prosecutions  before  either  federal  or  tribal  courts,  the  hearing  shall  be 
dc  novo  and  that  no  evidence  admitted  in  any  prior  proceeding  shall  be  ad- 
missible in  the  subsequent  prosecution  without  proper  proof  anew,  and  testi- 
mony by  the  defendant  in  one  proceeding  shall  not  waive  his  risrhts  against 
self-incrimination  in  a  subsequent  proceeding.  This,  at  least,  would  avoid  one 
of  the  Constitutional  dilemmas  of  the  present  multiple  prosecution  rules 
which  the  proposed  revision  seeks  to  rectify. 


ZlONTZ,    PlRTLE,    MOBISSET   &    EbNSTOFF, 

Seattle,  Wash.,  February  22,  tfn',. 
Hon.  John  L.  McCleelan, 
Chairman,    Subcommittee    <>»    Criminal    Lairs    and    Procedures.    Senate    Office 

Building,  Washington,  D.C. 
Re:  Establishment  of  Commission  on  Indian  Jurisdiction  ;  Reform  of  the  Federal 

Criminal  Laws,  S.  1  and  S.  1400. 
Dear  Senator  McCleixan:  We  are  general  counsel  for  the  Colvillo  Confede- 
rated Tribes,  the  Lnmmi  Indian  Tribe,  the  Makah  Indian  Tribe  and  the  Suaua- 
misli  Indian  Tribe  in  the  State  of  Washington.  In  our  capacity  as  general  counsel 
for  Indian  tribes,  we  have  been  involved  during  the  last  10  years  in  numerous 
criminal  lawsuits  involving  both  Indians  and  non-Tndians  on  reservations  in  the 
State  of  Washington.  We  have  also  assisted  our  clients'  tribes  in  developing  new 
law  and  order  codes  comporting  with  the  1968  Indian  Civil  Rights  Act,  and  have 
assisted  them  in  strengthening  the  law  and  order  and  judicial  system  on  their 
reservations. 
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We  filed  a  statement  on  behalf  of  three  Washington  Tribes  and  testified 
together  with  Mel  Tonasket,  chairman  of  the  Colville  Confederated  Tribes  and  Joe 
Lawrence,  chairman  of  the  Makah  Indian  Tribe  before  your  Subcommittee  in 
Washington,  D.C.,  on  June  12,  1973.  At  that  time  and  in  our  research  and  legal 
activities  since  that  time,  we  have  concluded  that  no  proper  revision  of  the  federal 
criminal  code  can  be  made  without  extensive  field  hearings  concerning  tribal, 
State  and  Federal  criminal  jurisdiction  on  Indian  reservations. 

Accordingly,  we  hereby  request  on  behalf  of  the  Colville  Confederated  Tribes, 
the  Lummi  Indian  Tribes,  the  Makah  Indian  Tribe,  and  the  Suquamish  Indian 
Tribe  that  a  Commission  be  established  to  hold  field  hearings  on  the  issue  of 
criminal  jurisdiction  on  Indian  reservations  at  the  earliest  possible  date.  We 
further  request  that  this  letter  be  made  a  part  of  the  hearing  before  the  subcom- 
mittee on  S.  1  and  S.  1400.  We  would  be  extremely  happy  to  assist  your  subcom- 
mittee in  this  regard  in  any  way  possible. 
Very  truly  yours, 

Robert  L.  Pirtle. 


[Whereupon  at  12:30  p.m.  the  subcommittee  adjourned  subject  to 
the  call  of  the  Chair.] 


REFORM  OF  FEDERAL  CRIMINAL  LAWS 


THURSDAY,   MAY  30,    1974 

U.S.  Senate, 

SlTJCOMMITTEE  ON  CRIMINAL  LAWS  AND  PROCEDURES 

or  the  Committee  on  the  Judiciary, 

Washington,  D.C~ 

The  subcommittee  met,  pursuant  to  recess,  at  10:20  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Roman  Hruska,  presid- 
ing. 

Present :  Senator  Hruska. 

Also  present :  Paul  C.  Summitt,  chief  counsel ;  Douglas  R.  Marvin, 
minority  counsel;  Dennis  C.  Thelen,  assistant  counsel,  and  Mabel  A. 
Downey,  clerk. 

Senator  Hruska.  The  subcommittee  will  come  to  order.  Because 
he  is  engaged  in  other  Senate  business,  the  chairman  of  this  subcom- 
mittee has  designated  this  Senator  to  preside  this  morning,  which  I 
am  happy  to  do. 

We  will  continue  our  inquries  and  our  hearing  on  the  bills  S.l  and 
S.  1400  which  are  on  the  general  subject  of  reform  of  the  Federal 
criminal  law,  to- wit  the  Criminal  Code  as  it  is  contained  in  Title  18. 

Mr.  Henry  Petersen  is  here,  the  Assistant  Attorney  General  of  the 
Criminal  Division  of  the  Department  of  Justice.  He  will  give  a  state- 
ment, shortly.  He  is  accompanied  by  Ronald  Gainer  and  Fred  Hess. 

It  is  expected  that  he  will  testify  in  his  own  fashion  for  a  little 
while,  and  then  respond  to  quest-ions.  You  have  furnished  the  com- 
mittee with  a  copy  of  your  statement,  Mr.  Petersen.  The  statement 
will  be  included  in  toto  at  the  conclusion  of  your  testimony. 

TESTIMONY  OF  HON.  HENRY  E.  PETERSEN 

Mr.  Petersen.  Very  good.  Senator,  thank  you  very  much.  I  appre- 
ciate the  opportunity  to  appear  before  the  committee,  and  appreciate 
the  efforts  that  you  have  put  into  this,  Senator,  and  indeed  the  man- 
ner in  which  our  respective  stall's  have  cooperated.  I  think  this  is  a 
classic  example  of  the  manner  in  which  legislation  should  be  ac- 
complished. You  can  get  a  little  lost  at  times  because  there  are  three 
or  four  versions  of  this  thing,  and  the  subject  is  complex;  I  am  sure 
the  work  was  time-consuming,  and  I  think  it  will  be  very,  very 
profitable,  and  the  credit  goes  to  3^011  and  the  other  Senators  on  tlie 
committee. 

Senator  Hruska.  Well,  at  this  point  I  want  to  indicate  our  great 
appreciation,  from  the  committee's  standpoint,  for  the  very  unquali- 
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Bed  cooperation  of  your  department,  and  particularly  your  division, 

Mr.  Petersen.  Your  staff  has  gone  out  of  their  way  to  accommodate 

members  of  our  staff,  and  the  time  and  effort  they  have  put  into  this 

matter  is  appreciated.  It  is  complicated,  tedious  work;  but  it  is  a  very 

necessary  task.  So,  we  want  to  thank  you  for  your  part. 

Mr.  Petersen.  You  are  very  welcome,  Senator,  we  were  pleased  to 
help. 

I  have,  at  the  outset,  a  very  detailed  memorandum  that  was  pre- 
pared by  the  staff  of  the  Department  of  Justice,  which  is  some  70 
pages  long,  and  which  explains  our  position  on  the  various  measures 
before  the  committee,  I  would  like  to  introduce  that  into  the  record, 
if  I  may.  (Seep.  748(5.) 

Senator  Hruska.  It  will  be  printed  in  the  record,  following  the 
text  of  your  statement. 

Mr.  Petersen.  Thank  you,  sir. 

We  have  before  us  chapter  13  of  the  Code  which  contains  an 
amalgam  of  provisions  all  related  to  offenses  involving  Government 
operations.  These  offenses,  as  a  group,  are  of  crucial  importance, 
providing,  in  effect,  a  bulwark  against  criminal  encroachments  upon 
the  very  processes  of  Government  itself.  As  such,  they  are  paramount 
among  the  substantive  offenses,  for  without  the  deterrent  effect  af- 
forded by  a  broad,  useable,  and  effective  series  of  provisions  of  this 
nature,  our  system  of  justice  would  be  rendered  vulnerable  to  serious 
erosion. 

The  provisions  of  this  chapter  logically  can  be  divided  into  six 
different  subgroups,  each  of  which  I  propose  to  discuss  seriatim, 
pointing  out  the  more  important  offenses  and  some  changes  in  cur- 
rent law  that  are  contained  in  the  proposed  Code. 

The  first  subgroup  of  offenses  in  chapter  13  covers  offenses  that 
deal  with  obstruction  of  Government  functions.  Of  the  two  sections 
contained  in  this  subgroup,  the  one  that  is  of  greater  importance  is 
section  1301 — obstructing  a  Government  function  by  fraud.  As  you 
know,  under  current  law  it  is  a  crime  to  engage  in  a  conspiracy  to 
defraud  the  Government.  The  concept  of  defrauding  the  Government 
has  been  given  a  very  broad  reading  by  the  courts ;  it  clearly  includes 
nonmonetary  fraud. 

The  classic  Supreme  Court  definition  of  the  scope  of  the  statute 
reads  it  to  include  any  conspiracy  designed  to  impair,  obstruct,  or 
defeat  a  lawful  function  of  any  department  of  Government,  Under 
this  broad  reading,  the  present  statute  has  been  used  to  prosecute 
persons  who  have  obtained  inside  information  from  Government 
employees:  instigators  of  sham  marriages  designed  to  defeat  the 
immigration  laws;  and  persons  who  have  made  false  statements  in 
order  to  secure  services  from  the  National  Labor  Relations  Hoard. 

The  important  thing  to  note  is  that  the  present  statute,  IS  U.S.C. 
371,  readies  only  conspiracies — leading  to  the  somewhat  anomalous 
situation  of  a  conspiracy  offense  with  no  corresponding  substantive 
offense.  There  is  no  valid  reason  why  one  who  acts  alone  to  defraud 
the  Government  should  escape  prosecution  for  conduct  which  would 
be  punishable  if  he  had  received  help  from  others. 

The  Department's  proposal  creates  a  substantive  offense  using  some- 
what more  specific  language  derived  from  the  wealth  of  case  law 
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on  the  subject,  than  does  the  present  law.  Section  1301  prohibits  "ob- 
structing, impairing,  or  perverting  a  Government  function"'  by  de- 
frauding the  Government  in  any  manner.  This  language,  while 
broad,  is  necessary  to  match  the  variety  of  ways  in  which  the  orderly 
processes  of  Government  may  be  subverted.  For  that  reason,  too,  it 
is  unnecessary  under  the  Department's  proposal,  as  under  present 
law,  that  the  perpetrator  benefit  from  his  act  or  even  that  the  Govern- 
ment suffer  some  pecuniary  or  property  loss.  It  is  loss  enough  and 
harm  enough  if  the  system  of  Government  is  intentionally  perverted 
for  whatever  motivation  or  with  whatever  degree  of  success.  As  ob- 
served by  the  Second  Circuit  in  United  /States  v.  Pehz,  433  F.  2d  (2d 
Cir.  1970),  "An  agreement  whereby  a  Federal  employee  will  act  to 
promote  private  benefit  in  breach  of  his  duty  comes  within  the 
statute  if  the  proper  functioning  of  the  Government  is  significantly 
affected  thereby."  It  is  decisions  such  as  Peltz,  and  a  host  of  others, 
that  section  1301  seeks  to  preserve. 

It  should  be  mentioned  that  neither  S.  1  nor  the  National  Com- 
mission version  included  a  substantive  offense  in  this  area,  apparently 
since  it  was  felt — incorrectly — that  conduct  properly  encompassed  by 
the  section  was  covered  by  other  provisions  of  the  drafts.  The  Com- 
mission did  raise  the  possibility  of  including  such  a  section,  and  S. 
1400  has  done  so  because  we  believe  it  to  be  important  to  continue 
the  statutory  coverage  and  the  case  law  existing  under  the  present 
provision  concerning  conspiracy  to  defraud  the  Government. 

The  second  subgroup  of  offenses  in  chapter  13  deals  with  obstruc- 
tions of  law  enforcement.  Its  coverage  includes  a  variety  of  crimes, 
including  accessory  liability,  laundering  the  proceeds  of  a  crime, 
bail  jumping,  escape,  introducing  contraband  into  correctional  facil- 
ities, and  fleeing  prosecution  or  summons. 

Three  of  these  offenses  warrant  some  detailed  discussion.  The  first 
because  of  its  general  interest;  the  second  because  its  coverage  is 
somewhat  novel;  and  the  third  because  the  problems  presented  are 
fairly  complex  and  deserve  some  elucidation. 

The  first  of  these  sections  is  section  1311,  Hindering  Law  Enforce- 
ment. It  reaches  conduct  generally  covered  in  current  law  by  the 
statutes  dealing  with  accessories  after  the  fact  and  misprision  of 
felony.  The  acts  prohibited  by  this  section  are  carefully  limited  to 
that  conduct  which  is  directed  at  interfering  with  the  discovery, 
the  apprehension,  the  conviction,  and  punishment  of  criminals.  The 
prohibited  conduct  itself  includes  concealing  a  person;  providing  him 
with  the  means  to  avoid  apprehension;  warning  him  of  impending 
discovery;  and  tampering  with  evidence  or  potential  evidence. 

It  should  be  noted  that  for  conduct  to  be  in  violation  of  section 
1311  it  is  not  required  that  the  underlying  offense  in  fact  be  com- 
mitted. It  is  sufficient  that  the  defendant  knows  that  the  person  aided 
is  being  sought  for  a  crime,  whether  or  not  it  is  later  determined 
that  he  actually  committed  the  underlying  offense.  The  rationale  for 
this  provision  is,  of  course,  that  the  existence  of  a  crime  or  the  guilt 
of  an  alleged  perpetrator  are  not,  under  our  system  of  Government, 
matters  for  individual  determination.  That  one  believes  that  a  person 
sought  by  the  Government  is  innocent  or  the  victim  of  some  form 
of  persecution  is  not  grounds  for  aiding  that  person  to  avoid  a 
trial  on  the  merits. 
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It  should  be  also  noted  that  the  National  Commission  formulation 
and  the  proposal  embodied  in  S.  1  are  virtually  identical  with  these 
provisions  of  section  1311  of  S.  1400. 

A  separate  paragraph  of  the  oil'ense  covers  (he  identical  conduct 
with  a  separate  culpability  standard,  but  only  with  regard  to  certain 
specified  crimes.  This  is  primarily  a  grading  technique  on  the  theory 
that  hindering  law  enforcement  in  connection  with  these  especially 
heinous  crimes-  for  instance,  treason  and  Presidential  assassination 
—  is  particularly  dangerous  to  society1,  and  ought  to  be  punished  more 
severely  even  though  committed  with  a  lesser  degree  of  culpability. 

The  second  section  in  this  subgroup  that  I  wish  to  highlight  is 
section  1  ?>  1 12  ''Aiding;  Consummation  of  a  Crime".  To  a  large  extent 
accessory  conduct  is  covered  by  section  1311.  However,  that  offense 
is  directly  concerned  only  with  aiding  the  perpetrator  in  avoiding 
capture  or  conviction;  section  1312  seeks  to  punish  those  who  aid 
the  perpetrator  (or  some  other  person)  by  disposing  of.  hiding,  or 
laundering  the  proceeds  of  a  crime,  or  otherwise  assisting  another 
in  profiting  from  a  crime. 

The  statute  serves  an  important  deterrent  function  because,  by 
reducing  the  possible  means  of  profiting  from  the  crime,  the  motiva- 
tion for  persons  to  engage  in  the  cirme  is  also  reduced.  That  effect, 
and  the  concept  codified  here  for  general  applicability,  is  presently 
recognized  in  two  sections  of  current  title  18.  The  first,  section  1202, 
prohibits  the  receiving,  possessing,  or  disposing  of  the  proceeds  of 
ransom  money  knowingly  obtained  by  a  kidnapping.  The  second, 
section  2118(c),  prohibits  much  the  same  activities  with  regard  to 
the  proceeds  of  a  bank  robbery. 

By  expanding  the  coverage  to  include  the  proceeds  or  profits  from 
any  Federal  crime,  section  1312  has  the  singularly  salutary  effect  of 
reducing  motivation  to  commit  all  Federal  offenses.  Moreover,  if  the 
assistant,  the  fence,  or  the  frontman  for  investment  of  illegally  ob- 
tained funds,  knows  that  he  himself  is  criminally  liable  for  his  help- 
ful support,  he  is  much  more  likely  to  cooperate  actively  with  law 
enforcement  officers  who  are  seeking  to  convict  the  principal. 

The  proposal  made  by  section  1312  is  not  entirely  novel.  It  has 
been  suggested  both  by  the  Model  Penal  Code  and  by  the  National 
Commission.  The  S.  1400  version  follows  these  earlier  proposals  by 
requiring  that  the  conduct  be  in  the  form  of  assistance  to  another 
person.  There  does  not  appear  to  be  any  reason  to  charge,  for  in- 
stance, the  thief  who  invests  the  proceeds  of  his  crime  with  being  an 
accessory  to  himself.  The  thief's  liability  for  the  underlying  offense 
is  a  sufficient  penalty  to  achieve  as  much  of  a  deterrent  effect  as  may 
be  obtained  and  to  assure  the  availability  of  an  adequate  sentence  for 
most  forms  of  such  criminal  conduct.  It  is  a  contemplated  part  of 
almost  every  theft  that  the  goods  will  be  disposed  of,  just  as  it  is  a 
contemplated  part  of  every  attempted  crime  that  an  effort  to  complete 
the  crime  will  be  made.  Federal  criminal  law  does  not  permit  charg- 
ing persons  Avith  both  the  attempted  perpetration  and  the  actual 
completion  of  the  same  offense,  and  section  1312  does  not  propose  to 
create  a  second  offense  with  respect  to  a  single  actor  seeking  to  profit 
from  his  crime. 
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The  third  section  within  tibia  subgroup  that  I  would  like  to  discuss 
is  Escape,  section  1314.  This  section  required  the  resolution  of  several 
policy  issues  concerning  the  precise  conduct  to  be  prohibited  in  the 
escape  section  of  the  Code.  One  issue  concerns  the  conduct  to  be  in- 
cluded in  the  definition  of  the  offense.  The.  offense  was  drafted  in  sec- 
tion 1314  to  include  not  only  an  escape  in  the  traditional  sense,  but 
a  failure  to  return  following  temporary  leave  granted  for  a  specific 
purpose  and  for  a  limited  period — such  as  a  furlough  to  attend  a 
relative's  funeral  or  a  release  for  part-time  employment.  Another 
issue  concerns  the  nature  of  the  custody  from  which  the  escape  is 
made.  Under  section  1314  the  escape  must  be  from  ''official  deten- 
tion", a  term  defined  in  section  111  to  begin  at  the  point  of  arrest. 
Although  the  line  could  have  been  drawn  earlier — at  lawful  stop 
and  frisk  situations,  for  example — arrest  is  a  logical  point  because 
arrest  must  be  based  on  a  warrant  or  probable  cause  and  thus  is  at 
least  presumptively  justifiable.  Moreover,  from  the  point  of  arrest 
on,  the  detaining  officers  are  more  likely  to  be  dealing  with  a  person 
who  may  be  desperate  and  who  may,  therefore,  be  a  real  danger  to 
the  lives  of  those  detaining  him — thus  warranting  a  penal  sanction 
for  escaping  from  such  detention. 

There  are  a  variety  of  ''official  detention"  situations  defined  in 
section  111.  the  general  definitions  section  of  S.  1400,  all  of  which 
need  not  be  listed  at  this  time.  It  might  further  be  noted  only  that 
official  detention  does  not  include  such  other  post-arrest  release  situa- 
tions as  freedom  on  bail,  and  release  conditions  placed  on  juvenile  de- 
linquents. 

One  final  point  worth  mentioning  about  this  section  is  that  it  con- 
tains a  limited  affirmative  defense.  Where  a  defendant  can  show  that 
his  escape  was  not  from  prison;  that  it  created  no  real  risk  of  harm 
to  others;  and  that  his  detention  was  in  bad  faith,  a  defense  to  an 
escape  prosecution  will  exist.  Such  a  defense  is  not,  in  and  of  itself, 
a  legal  necessity.  The  very  act  of  escape  may  cause  danger  to  both 
the  participants  and  to  innocent  bystanders.  Moreover,  the  matter  of 
the  validity  of  an  arrest  can  and  should  be  challenged  in  court,  and 
rights  redressed  in  that  forum.  However,  we  must  also  recognize  that 
an  innocent  person  who  is  the  victim  of  a  bad  faith  arrest  may  well 
act  without  thinking  and  flee.  In  balance,  and  in  the  very  limited 
circumstances  set  forth,  it  appears  appropriate  that  the  defense  be 
included  in  the  Code. 

Senator  Hruska.  Is  such  a  defense  available  now? 

Mi-.  Petersen.  Under  current  law,  no,  sir. 

Senator  Hruska.  Under  case  law  I 

Mr.  Petersen.  Well,  I  suppose  there  may  be  mitigating  circum- 
stances which  would  affect  a  verdict  of  a  jury,  but  it's  not  labeled 
under  the  laws  of  defense  as  such. 

Senator  Hruska.  Weil,  would  this  qualify  the  limitation  of  that 
defense  i 

Mr.  Petersen.  Yes,  sir. 

It  should  be  added  that,  in  all  other  situations,  the  unilateral  de- 
cision by  a  prisoner  that  his  detention  is  improper  or  illegal,  even 
if  he  is  correct,  will  not  insulate  him  from  the  possibility  of  prosecu- 
tion for  escape. 
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The  third  subgroup  of  offenses  in  chapter  13  contains  eight  sec- 
tions designed  to  cover  the  wide  range  of  criminal  conduct  that  is 
categorized  under  the  rubric  of  "obstructioD  of  justice".  As  used  in 
S.  1400,  that  term  refers  to  actual  and  potential  interference  with 
judicial,  legislative,  and  administrative  official  proceedings.  Thus, 
■these  sections  deal  with  improperly  influencing  witnesses  and  jurors, 
and  with  threatening  informants,  as  well  as  with  tampering  witli 
evidence.  I'lider  the  more  common  meaning  of  the  term,  offenses  that 
are  covered  in  sections  1311-1316  such  as  misprision  of  a  felony, 
accessories  after  the  fact,  and  similar  activities  would  be  included. 
They  are  not,  under  S.  L400  among  the  obstruction  of  justice  provi- 
sions unless  of  course  they  involve  such  acts  as  witness  bribery  or 
an  attempt  to  "fix"  a  jury. 

For  the  obstruction  of  justice  subgroup,  it  would  probably  be  help- 
ful to  give  a  brief  description  of  each  of  the  eight  offenses  with 
some  emphasis  placed  on  section  1323.  Some  of  the  important  points 
that  can  be  stressed  concerning  statutes  in  this  group  are  also  im- 
portant to  the  official  graft  and  corruption  subgroup,  and  I  will 
discuss  those  points  in  the  context  of  those  latter  sections. 

Section  132]  covers  witness  bribery.  It  covers  both  the  person  who 
oilers  or  gives  the  bribe  and  the  bribe  recipient  where  they  have 
entered  into  a  quid  pro  quo  agreement  concerning  a  witness'  testi- 
monv.  Specifically  excluded  from  coverage  are  such  things  as  the 
acceptance  of  witness  fees  paid  by  the  court  and  reasonable  compen- 
sation for  expert  witnesses.  Closely  analogous  coverage  is  found  in 
present  law  in  18  TT.S.C.  Section  201. 

Section  1323  deals  with  a  less  subtle  form  of  tampering — that  of 
force,  violence,  or  threats,  to  influence  a  witness  or  an  informant.  The 
witness  or  informant  who  may  not  be  susceptible  to  monetary  in- 
fluence may  well  be  intimidated  by  force  or  threats  of  force.  As  the 
offense  is  drafted  in  S.  1400,  the  force  or  threat  need  not  be  aimed 
at  the  witness  himself,  but  can  be  directed  at  any  person,  for  the  very 
obvious  reason  that  threats  to  family  or  friends  can  have  as  great 
an  influence  as  threats  aimed  directly  at  the  target. 

Section  1323  also  coiitains  a  general  provision — adapted  from  cur- 
rent law — which  was  the  subject  of  careful  deliberation  in  the  draft- 
ing stages  of  S.  1400.  This  provision  makes  it  an  offense  to  do  "any 
other  act  improperly  to  influence,  or  to  obstruct,  impair,  or  pervert'' 
the  administration  of  justice  or  the  conduct,  of  an  official  proceeding. 
This  is  the  catch-all  phrase  presently  codified  in  18  U.S.C.  1503  and 
1505  where  it  is  set  forth  as  corruptly  or  in  any  manner  affecting  the 
due  administration  of  justice. 

There  are  some  persuasive  arguments  for  retaining  this  catchall 
phrase  in  a  Code  that  generally  employs  narrowly  defined  and  very 
specific  offenses.  First,  the  phrase,  in  much  the  same  language,  has 
withstood  constitutional  assault — and  received  judicial  support — since 
at  least  1831.  Second,  its  history  in  the  courts  lias  been  one  of  rela- 
tively narrow  interpretation,  with  no  record  to  indicate  that  it  has 
been  applied  in  an  abusive  manner.  Third,  and  most  important  of 
all.  it  is  clearly  impossible  to  determine  in  advance  all  the  acts  and 
devices  which  the  human  mind  may  invent  to  obstruct  the  operation 
of  justice.  As  an  example,  about  30  years  ago  a  case  was  prosecuted 
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under  the  catchall  clause  in  which  a  defendant,  in  order  to  cause  a 
mistrial  in  his  case,  arranged  for  unnecessary  abdominal  surgery.  It 
would  take  a  clever  draftsman  to  foresee  that  kind  of  activity.  With- 
out such  a  clause  the  Congress  would  be  forced  to  draft  a  number  of 
separate  statutes  of  very  limited  use  to  cover  novel  obstructions  as 
they  arose — quite  probably  after  prosecution  had  proved  impossible 
on  the  given  set  of  facts. 

If  the  Congress  were  writing  on  a  clean  slate  we  might  hesitate  in 
offering  for  consideration  this  kind  of  broad  phraseology.  However, 
we  have  more  than  a  century  of  experience  and  judicial  interpretation 
and  approval  which  has  served  to  give  some  life  and  meaning  to  what 
is  by  now  a  phrase  of  art.  In  that  light,  and  in  light  of  the  manifest 
necessity  of  the  broadest  prohibition  on  obstruction  of  justice,  the 
proposal  seems  to  us  to  be  both  desirable  and  justifiable. 

Section  18*2-1  deals  with  acts  of  retaliation  directed  against  wit- 
nesses and  informants.  Retaliation  under  this  section  may  be  either 
by  bodily  injury  or  by  property  damage.  This  offense  conceivably 
could  have  been  covered  under  the  general  assault  provision  and 
property  destruction  provisions  of  the  Code,  but  it  was  felt  necessary 
to  single  out  such  conduct  for  special  treatment  where  it  involved 
actions  which  are  inherently  damaging  to  the  administration  of  jus- 
tice and  to  grade  such  conduct  accordingly.  Moreover,  S.  1400  pro- 
vides ancillary  jurisdiction  where  the  acts  include  such  things  as 
murder,  aggravated  assault,  or  arson. 

The  last  four  sections  of  the  obstruction  of  justice  series  are  fairly 
simple.  The  first,  section  1325,  punishes  any  tampering  with  physical 
evidence.  Such  conduct  is  punished  without  regard  to  the  technical 
admissibility  of  evidence,  since  existence  of  the  crime  ought  not  to 
be  dependent  upon  evidentiary  technicalities  of  which  the  perpetrator 
may  have  no  knowledge. 

The  next  section,  1820,  covers  the  problem  of  improper  communi- 
cations with  jurors.  Of  course,  there  are  many  quite  proper  com- 
municatioMs  that  are  made  to  jurors  daily.  Courts  give  their  instruc- 
tions and  respond  to  questions  once  the  jury  has  begun  its  delibera- 
tions. What  this  section  reaches  are  communications  with  jurors  or 
their  families  where  the  motivation  is  to  alter  the  result  of  the  jury's 
deliberations  outside  the  bounds  of  traditional  courtroom  practices. 

Section  1327  concerns  the  monitoring  of  jury  deliberations.  There 
is  no  need  to  stress  the  obvious  importance  of  maintaining  the  secrecy 
of  deliberations  of  juries — both  grand  and  petit — and  the  necessity 
of  protecting  that  secrecy  from  manual  or  electronic  surveillance. 

Senator  Hruska.  At  that  point,  Mr.  Petersen,  do  you  recall  some 
20  years  ago  when  one  of  our  well-known  universities  thought  that 
it  would  be  a  novel  experience  to  bug  a  jury  room;  and  they  proceeded 
to  do  so.  I  forgot  which  university  it  was,  do  you  recall  that? 

Mr.  Petersen.  I  don't  recall  the  incident. 

Senator  Hruska.  The  university  was  doing  it  on  a  scholarly  and  re- 
search basis.  The  researchers  thought  it  would  be  very  revealing  to 
discover  the  decisionmaking  process  of  juries  and  also  probably  to 
show  the  futility  of  finding  a  rationale  underlying  the  decision  of  the 
jury.  I  wonder  if  you  have  a  recollection  of  that. 

Mr.  Petersen.  Mr.  Gainer  does. 
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Senator  Hruska.  It  might  have  been  in  the  niitklle  1930's,  perhaps 
the  beginning  <>1'  the  l'.Ho's.  somewhere  in  there. 

Mr.  Gainer.  It  was  a  University  of  Chicago  study,  as  I  recall. 

Senator  Hruska.  That's  the  one.  I  suppose  that  such  a  scheme 
would  be  considered  illegal  under  this  section. 

Mr.  Petersen.  Yes,  sir. 

The  last  section  in  this  series,  section  1328,  prohibits  demonstra- 
tions intended  to  influence  judicial  proceedings.  Basically  it  sets 
guidelines  adopted  from  a  decision  of  the  Supreme  Court  and  a 
provision  of  existing  law,  18  I'.S.O.  1507,  requiring,  in  effect,  that 
courthouse  demonstrations  be  kept  a  reasonable  distance  from  the 
courthouse  or  other  judicial  meeting  places. 

Senator  Hi:isk.\.  Mr.  Petersen,  would  there  be  included  in  that 
the  formation  of  a  delegation  of  citizens  who  call  on  the  judge,  either 
during  or  after  the  trial,  to  remonstrate  with  him  on  either  the  lack 
of  a  sentence  in  jail,  or  the  Lightness  of  a  sentence  in  jail  '. 

Mr.  Petersen.  Well,  I  don't  think  it  would  include  a  delegation 
that  visited  the  courtroom  as  such;  it  would  include  demonstrations 
outside  of  the  courtroom  which  are  designed  to  interfere  with  the 
functions  of  the  courthouse.  But  simply  an  association  of  citizens 
who  went  to  see  the  judge  to  express  opinions  in  a  reasonable  sort 
of  wav.  I  don't  believe  would  be  covered. 

Now,  if  that  persisted,  say,  over  30  days,  and  was  simply  a  harass- 
ing technique,  I  think  it  might  conceivably  fall  under  the  section;  but 
simply  an  expression  of  views  would  not  be  covered,  Senator. 

The  fourth  subgroup  of  offenses  in  chapter  13  deals  with  criminal 
contempt.  These  offenses  consolidate  a  variety  of  contempt  statutes 
currently  found  throughout  the  United  States  Code.  In  addition,  S. 
1400,  creates  specific  and  carefully  defined  offenses  for  many  of  the 
more  typical  kinds  of  contemptuous  conduct  covered  under  the  broad 
language  of  present  law.  The  intended  result  is  to  complement  the 
power  of  the  court  to  punish  criminal  contempt  by  making  the  more 
serious  varieties  of  contempts  subjects  to  prosecution  as  ordinary 
offenses. 

These  sections  deal  only  with  criminal  contempt.  The  existence, 
separately  or  concurrently,  of  civil  contempt  powers  is  left  unim- 
paired. The  difference  between  the  two  types  of  contempt  is  reason- 
able well  settled.  The  civil  contempt  power  is  remedial  in  purpose, 
designed  to  induce  compliance  with  a  court  order.  The  criminal  con- 
tempt power  is  punitive,  designed  to  vindicate  the  authority  of  the 
court. 

One  offense  section  in  the  contempt  series  that  is  worthy  of  note  is 
section  1383  concerning  refusal  to  testify.  This  section  makes  it  an 
Offense  to  refuse  to  testify  after  being  ordered  to  do  so  by  the  presid- 
ing officer,  in  the  case  of  contempt  of  Congress,  or  the  judge,  magis- 
trate, or  referee  in  other  situations.  Of  course,  there  are  times  and 
circumstances  when  a  witness  may  be  privileged  not  to  testify,  and 
a  defense  is  provided  to  cover  those  situations. 

As  the  committee  is  aware,  the  Supreme  Court  cases  that  deal  with 
contempt  of  Congress  require  that  the  question  ordered  to  be  an- 
swered be  pertinent.  This  requires  that  the  question  not  only  be 
relevant,  but  that  in  addition,  the  subject  under  inquiry  be  within  the 
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jurisdiction  of  the  committee  or  the  House  of  Congress  involved; 
moreover  the  pertinency  of  the  question  must  be  explained  to  the  wit- 
ness. Section  1333  carefully  trades  the  requirements  set  forth  by  the 
Supreme  Court  in  this  area. 

Senator  Hruska.  At  that  point,  Mr.  Petersen,  you  refer  to  the 
jurisdiction  of  the  committee  of  the  House  of  Congress.  Isn't  the 
basic  fundamental  consideration  there  that  there  must  be  a  legitimate 
legislative  objective  % 

Mr.  Petersen.  There  must  be  a  legitimate  legislative  objective,  and 
the  questions  must  be  germane.  I  think;  that  is  the  word  the  Con- 
gress itself  uses,  in  the  conduct  of  its  proceedings,  whether  or  not 
specific  matters  are  appropriate  for  discussion.  More  precisely  the 
terms  are  "relevancy  and  materiality",  in  terms  of  the  questions  to 
be  asked,  pertinency  to  the  subject  matter  under  inquiry. 

Senator  IIruska.  Of  course,  it  does  not  have  to  refer,  necessarily, 
to  a  pending  piece  of  legislation,  nor  even  a  proposed  piece  of  legis- 
lation. 

Mr.  Petersen.  No,  sir. 

Senator  IIruska.  It  can  be  in  the  nature  of  legislative  oversight. 

Mr.  Petersen.  That's  correct. 

Senator  Hruska.  That  may  be  a  broad  subject. 

Mr.  Petersen.  That's  correct,  But  the  oversight  function  itself 
must  be  circumscribed,  and  the  witness  must  understand  what  is  en- 
compassed by  that  circumscription. 

Senator  Hruska.  That  is  correct. 

Mr.  Petersen.  A  further  requirement  is  that  the  witness  must  be 
advised  that  a  refusal  to  answer  may  lead  to  criminal  prosecution. 
Since  it  is  far  better  for  all  concerned  that  the  witness  answer  the 
question,  it  is  clear  that  such  a  requirement  as  an  element  of  the 
offense  is  reasonable,  Whether  the  proceeding  be  before  the  Congress, 
a  court,  or  an  administrative  agency,  the  purpose  of  asking  questions 
is  to  elicit  answers,  and  the  inclusion  of  this  provision  is  supportive 
of  that  goal. 

There  are  two  situations  that  section  1833  will  not  reach.  The  first 
concerns  the  witness  who  appears  and  is  sworn  but  gives  only  evasive 
answers  such  as  "I  don't  remember'',  when  it  is  clear  or  can  be  estab- 
lished that  he  does  remember.  This  is  treated,  as  it  always  has  been, 
as  perjury.  Of  course,  some  evasive  answers  will  be  literally  true 
answers  and  due  to  the  Supreme  Court's  decision  in  United  States  v. 
Bronston,  409  U.S.  359,  (1973),  we  cannot,  and  do  not  prosecute 
those  cases. 

The  second  situation  concerns  the  witness  who  appears  but  refuses 
to  be  sworn.  That  offense  is  covered  by  section  1832  which  also  covers 
those  witnesses  who  fail  to  appear  or  produce  information. 

The  general  contempt  statute,  section  1831,  contains  two  provisions 
that  should  receive  brief  comment.  The  first,  a  codification  of  existing 
law,  allows  a  person  already  found  guilty  of  contempt  to  be  prose- 
cuted for  any  substantive  offenses  involved  in  the  conduct  that  con- 
stituted the  contempt.  The  theory  behind  this  provision,  which  finds 
support  in  the  cases  as  an  exception  to  the  double  jeopardy  bar,  is 
that  an  act  done  in  contempt  of  the  authority  of  a  court  has  an 
added  element  to  it  and  should  therefore  be  prosecuted,  even  if  the 
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conduct  amounts  to  a  separate  crime  that  also  may  be  prosecuted, 
simply  to  preserve  the  dignity  and  integrity  of  the  judicial  system. 
Dual  punishment  is  avoided  by  a  provision  requiring  that  any  period 
of  imprisonment  imposed  and  served  under  the  contempt  conviction 
Ix1  credited  to  the  sentence  imposed  for  the  underlying  offense. 

The  section's  second  provision  that  is  worth  noting  is  one  which 
allows  an  unlimited  line  where  the  contempt  involves  the  disobedience 
of  certain  lawful  orders  such  as  temporary  restraining  orders  and 
other  forms  of  injunctive  relief.  Such  a  provision  is  necessary  because 
injunctive  relief  and  other  final  orders  may  be  designed  to  bar  very 
serious  conduct,  such  as  widespread  stock  swindles  or  irreversible 
destruction  of  property.  To  place  a  monetary  limit  on  the  imposable 
fine  would  permit  the'  potential  violator  to  weigh  the  maximum 
economic  loss  from  the  fine  against  the  potential  economic  gain  of 
the  disobedience-.  This  factor,  coupled  with  the  requirement  that  the 
order  disobeyed  be  a  lawful  one,  serves  to  balance  the  various  in- 
terests. 

The  fifth  subgroup  of  offenses  in  chapter  13  concerns  the  perjury 
and  false  statement  provisions.  With  some  alterations  in  coverage 
and  in  evidentiary  matters,  the  statutes  are  basically  a  recodification 
of  current  law.  As  the  committee  is  aware,  the  basic  difference  be- 
tween perjury  and  false  statements  is  that  the  former  must  be  under 
oath  while  the  latter  need  not  be. 

Perjury  is  a  crime  which  for  generations  has  entailed  many  unique 
evidentiary  requirements.  Until  the  recent  past  it  was  universally  re- 
quired that  there  be  two  witnesses  to  establish  the  falsity  of  the 
statement.  In  addition,  it  was  regularly  held  that  perjury  could  not 
be  established  by  circumstantial  evidence.  The  Congress  in  the  pass- 
age of  the  Organized  Crime  Control  Act  of  1970,  under  the  leader- 
ship of  this  committee,  determined  that  these  requirements  were  out- 
moded in  light  of  the  jury's  ability  to  weigh  the  evidence  and  to 
determine  its  relative  value,  and  in  light  of  the  general  requirement 
in  all  criminal  cases  that  guilt  must  be  established  beyond  a  reason- 
able doubt.  The  perjury  provisions  of  S.  1400  continue  that  decision 
of  the  Congress  and  specifically  eliminate  the  special  evidentiary  re- 
quirements. 

One  element  which  has  traditionally  been  part  of  our  perjury  laws, 
and  which  would  remain  so  under  S.  1400  is  the  requirement  that  the 
false  statement  under  oath  be  material.  However,  it  was  felt,  in  ac- 
cord with  the  position  taken  by  the  National  Commission,  that  some 
coverage  should  be  provided,  with  appropriately  lower  penalties, 
for  false  statements  made  under  the  sanctity  of  an  oath  but  which 
turn  out  to  be  immaterial. 

The  witness  may  have  no  real  knowledge  of  the  purpose  of  the 
questions  he  is  asked;  his  own  judgment  as  to  the  materiality  of 
questions  may  be  erroneous.  However,  whether  he  judges  a  question 
to  be  material  or  not.  the  witness  who  lies  under  oath  has  clearly  en- 
gaged in  culpable  conduct;  it  doesn't  aid  the  searching  function. 

Since,  however,  the  effect  of  his  false  answer  is  bv  definition  not 

•  •  • 

disruptive  of  the  course  of  the  proceedings,  the  potential  punish- 
ment should  be  below  that  applicable  for  perjury.  An  offense  cover- 
ing such  false  swearing,  graded  as  a  misdemeanor,  is  included  in 
section  1342  of  S.  1400. 
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The  basic  false  statement  section  of  S.  1400 — section  1343 — is  as 
broadly  stated,  as  is  the  current  general  provision  in  18  U.S.C.  1001. 
Under  present  law,  there  are  a  wide  variety  of  false  statement 
statutes,  some  covering  statements  made  to  any  Government  agency 
and  others  covering  only  specific  agencies.  Since  the  former  usually 
carry  heavier  penalties  than  the  more  particular  statutes,  there  has 
been  much  litigation  over  whether  a  person  who  makes  a  false  state- 
ment before  a  particular  agency  can  be  charged  under  the  general 
statute  where  a  particular  statute  with  a  lesser  punishment  exists. 
The  courts  have  held  that  the  decision  is  within  the  bounds  of  pro- 
secutorial discretion,  but  it  serves  both  logic  and  the  general  princi- 
ples behind  codification  to  narrow  the  number  of  statutes  and  reduce 
or  eliminate  litigation  on  these  points. 

While  all  of  the  sections  in  this  group  are  roughly  equivalent  to 
those  contained  in  the  National  Commission's  Final  Report,  there 
are  some  significant  differences.  In  the  area  of  false  statements,  one 
difference  is  that  oral  false  statements  are  covered  completely  in  S. 
1400  while  they  were  generally  not  covered  by  the  National  Commis- 
sion. Another  difference  of  significance  is  the  treatment  of  the  so- 
called  "exculpatory  no"  situation.  The  general  theory  of  the  "exculpa- 
tory no"'  defense  to  a  false  statement  prosecution  is  that  where  a 
person  being  questioned  merely  denies  his  guilt  of  a  criminal  offense 
to  a  law  enforcement  officer  no  prosecution  should  follow  since  the 
officer,  expecting  that  the  suspect  will  deny  his  guilt  in  any  event,  is 
not  misled  by  the  denial.  The  National  Commission  accepted  this 
theory,  and  extended  the  concept  to  include  any  statement  made  by 
a  person  under  criminal  investigation.  We  think  that  goes  too  far. 
Indeed,  we  now  think  that  even  the  more  limited  approach  of  S.  1400, 
which  permits  the  defense  to  be  raised  in  cases  involving  oral  state- 
ments or  written  denials  of  guilt  unaccompanied  by  other  false  state- 
ments, also  goes  too  far.  Upon  further  review — and  indeed  some 
prodding  from  your  staff — we  believe  that  all  such  statements  cal- 
culated to  mislead  a  public  official  ought  to  be  cognizable  under  the 
criminal  justice  system,  although  perhaps  made  subject  to  a  lesser 
penalty  than  ordinarily  applicable  to  other  false  statements. 

One  change  from  the  approach  of  current  law  concerns  the  t}Tpes  of 
investigations  covered  bv  the  false  statement  statutes.  As  currently 
in  force,  most  false  statement  statutes  refer  to  matters  "within  the 
jurisdiction"  of  government  agencies.  There  is  some  case  law  in  this 
area  to  support  the  view  that  jurisdiction  means  adjudicative  juris- 
diction— the  final  settlement  of  the  rights  of  parties.  Thus  under 
this  view  an  FBI  criminal  investigation  has  been  held  not  to  be 
within  the  jurisdiction  of  that  agency  since  the  Bureau  would  not 
finally  determine  the  rights  of  the  party.  We  believe  such  decisions 
to  be  unsound  under  present  law,  and  certainly  unsound  in  policy. 
Section  1343  therefore  avoids  the  use  of  the  word  "jurisdiction", 
opting  instead  for  the  term  "government  matter"  and  defining  that 
term  in  a  manner  sufficiently  broad  to  avoid  unduly  restrictive  ac- 
tions. 

Senator  Hruska.  Before  you  go  any  further,  in  reality  section  1001 
is  a  catch-all,  isn't  it? 

Mr.  Petersen.  Yes,  sir;  and  that  is  one  principle  that  is  involved 
in  codification  of  that  section.  While  that  is  a  general  section,  there 
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are  a  wide  variety  of  false  statement  statutes  throughout  present  law 
that  would  be  applicable  to  administrative  agencies  and  other  agen- 
cies of  government.  The  principal  motive  here  is  to  encompass  all  of 
t  hose  within  one  section. 

Senator  Hrttska.  Well,  now.  you  say  there  are  a  wide  variety  of 
false  statement  statutes  throughout  the  Code. 

Mr.  Petersen.  Mr.  Gainer  tells  me  there  are  47. 

Senator  HatTSEA*  Does  S.  1400  now  reduce  the  number? 

Mr.  Petersen.  Yes,  sir. 

Senator  Uiti  ska.  And  relies  upon  a  general  provision. 

Mr.  Petersen.  Yes,  sir. 

Senator  Hrtj&kA;  Suppose  there  is  an  application  for  a  loan  from 
the  SBA  and  there  is  either  an  erroneous  or  false  statement  in  the 
application  as  to  either  the  property  owned  or  assets.  Would  that  be 
covered  by  Federal  law  under  this  proposal? 

Mr.  Petersen.  Well,  it  will  be  covered  under  the  present  18  U.S.C. 
1001,  and  it  will  also  be  covered  under  the  new  Code.  I  honestly 
don't  know  whether  there  is  a  specific  false  statement  statute  as  to 
the  Small  Business  Administration. 

Senator  HruSka.  That  will  be  within  the  act  itself. 

Mr.  Petersen.  Yes,  sir. 

Senator  Hrtska.  Very  well. 

Mr.  Petersen.  The  sixth  subgroup  of  offenses  in  chapter  13  deals 
with  official  corruption,  graft,  and  intimidation  involving  public 
officials.  The  essence  of  these  offenses  is  the  interference  with,  or  the 
perversion  of  governmental  processes  by  improperly  pressuring  or 
importuning  government  employees.  In  this  group  of  offenses  are 
bribery,  graft,  and  acts  of  force  or  coercion  directed  against  public 
servants. 

The  two  most  important  sections  cover  bribery  and  graft — sections 
1351  and  1352.  As  was  noted  earlier  with  regard  to  witness  bribery, 
the  fundamental  distinction  between  these  two  offenses  is  that  bribery 
covers  quid  pro  quo  agreements  while  graft,  covers  the  situation  where 
the  agreement  is  tacit  or  is  otherwise  not  directly  subject  to  proof, 
or  where  all  that  can  be  established  is  that  the  "gift"  was  as  a  result 
of,  or  in  expectation  of  some  official  action. 

Senator  Hriska.  Or  perhaps  inaction. 

Mr.  Petersen-.  And  inaction,  Senator,  that  is  correct.  Both  offenses 
are  presently  contained  in  18  U.S.C.  201. 

In  order  to  clarify  the  concept  that  ministerial  as  well  as  discre- 
tionary acts  are  intended  to  be  covered  by  these  offenses  the  hoped  for 
or  agreed  upon  action  may  be  either  an  official  action  or  a  violation 
of  a  legal  duty  by  the  public  servant. 

Unlike  most  of  the  other  offenses  in  chapter  13,  jurisdiction  over 
the  offenses  of  bribery  and  graft  will  exist  even  where  the  public 
servant  is  not  a  Federal  public  servant  if  such  a  traditional  factor 
justifying  Federal  involvement  as  the  use  of  the  mail  or  interstate 
travel  in  the  course  of  the  offense  is  also  present.  There  is  a  substan- 
tial reason  for  reaching  state  and  local  bribery  and  graft  offenses 
under  the  federal  statute.  The  very  nature  of  the  crime — the  corrup- 
tion of  public  officials — may  serve  to  preclude  any  effective  State 
prosecution  of  these  offenses.  The  recent  Federal  prosecutions  of  a 
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wide  variety  of  New  Jersey  state  officials  serves  to  emphasize  tliis 
point.  The  fact  that  much  of  the  corruption  was  caused  by  organized 
crime  figures  provides  an  additional  rationale  for  Federal  involve- 
ment in  what  on  the  surface  may  seem  to  be  strictly  local  matters. 
Such  Federal  jurisdiction  under  the  Travel  Act,  18  U.S.C.  1952,  has 
proved  to  he  of  exceptional  value  in  combating  corruption,  and  its 
availability  should  be  continued  in  the  Code. 

Senator  Hruska.  As  a  matter  of  fact,  Mr.  Petersen,  New  Jersey 
had  a  situation  much  like  it.  The  reason  for  including  that  in  the 
statute,  which  was  enacted  just  a  very  few  years  ago  was  that  in 
many  situations  the  corruption  and  the  influence  of  the  bribery  and 
corruption  were  so  widespread  that  it  permeated  the  entire  political, 
and  executive,  and  law  enforcement  agencies  within  a  given  com- 
munity, metropolitan  area,  or  within  the  whole  State;  and  if  that 
were  to  be  confined  within  the  jurisdiction  of  only  the  State,  society 
would  be  without  any  means  to  correct  that  situation  without  Federal 
jurisdiction  asserting  itself;  isn't  that  correct? 

Mr.  Petersen.  Yes,  sir. 

Senator  Hruska.  Isn't  that  the  rationale  of  it? 

Mr.  Petersen.  Yes,  sir.  As  a  matter  of  fact,  it's  rather  clear  to 
someone  like  yourself,  when  you  think  about  it,  that  the  Federal 
Government  cannot  police  violations  of  law  throughout  the  States, 
all  we  can  do  is  occupy  a  leadership  position. 

But,  every  administration  that  I  have  served  in  the  Justice  De- 
partment has  taken  as  a  cardinal  point  of  policy  that  public  corrup- 
tion, whether  it  be  State  or  Federal,  ought  to  be  fought  wherever 
possible.  The  current  statute,  18  U.S.C.  1952  was  enacted,  I  guess  in 
1961,  and  was  considered  to  be  the  real  beginning  of  an  organized 
crime  program  with  many  benefits  from  the  statute.  And  we  think  the 
results  in  terms  of  prosecution  of  organized-crime  related  corrup- 
tion have  been  most  beneficial. 

Senator  Hruska.  That  was  very  extensively  debated  in  our  Com- 
mission hearings,  and  of  course  in  the  treatment  of  the  law  itself. 

Mr.  Petersen.  I  think  it  has  been  generally  accepted,  Senator. 

Another  important  aspect  of  these  two  sections  is  that  the  public 
servant,  at  the  time  the  bribery  or  graft  took  place,  need  not  have 
actually  taken  office.  If  it  is  announced  that  a  specific  person  will  be 
appointed  prosecutor  for  a  certain  area  and  the  next  day,  before  lie 
takes  office,  a  deal  is  made,  there  is  simply  no  reason  for  him  to  escape 
criminal  liability.  The  gravamen  of  the  offense  is  the  effect  of  corrup- 
tion on  his  future  behavior  as  a  public  servant;  the  timing  of  the  pay- 
off is  unimportant.  Consequently,  these  provisions  of  S.  1100  reach 
both  officeholder  and  the  potential  officeholder. 

The  remaining  offenses  in  the  corruption,  graft  and  intimidation 
subgroup  of  offenses  in  chapter  13  cover  such  activities  as  trading 
in  government  assistance,  basically  a  conflict  of  interest  statute  which 
reaches  a  public  servant  who  provides  extracurricular  help  in  pre- 
paring a  matter  that  will  officially  come  before  him;  trading  in  spe- 
cial influence,  which  covers  a  family  member,  friend,  or  associate  of 
a  public  servant  who  offers  to  sell  his  influence;  trading  in  public 
office,  which  is  self-explanatory  except  that,  as  formulated  in  sec- 
tion 1355,  the  crime  would  cover  not  only  public  servants  but  political 
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party  officials  engaging  in  the  forbidden  activity;  speculating  on 
official  action,  a  conflict  of  interest  provision  which  readies  a  public 
servant  who  make  a  profit  out  of  his  official  duties:  and  tampering 
with  and  retaliating  against  a  public  servant,  which  are  largely 
parallel  offenses  to  those  in  section  1323  and  1324  which  were  dis- 
cussed earlier. 

The  last  offense  in  chapter  13  which  is  found  in  section  1361,  con- 
cerns the  impersonation  of  an  official.  This  section  represents  a  sub- 
stantial codification  of  present  law  and  requires  no  special  comment. 

This  completes  a  brief  outline  of  the  offenses  contained  in  chapter 
13.  1  hope  that  the  brevity  of  this  outline  is  not  misconstrued  as  de- 
preciating  the  importance  of  these  offenses.  As  I  noted  earlier,  they 
are  of  a  crucial  importance.  Indeed,  the  values  these  provisions  are 
intended  to  help  preserve  differ  fundamentally  from  the  interests 
protected  elsewhere  in  the  Code,  for  the  primary  victim  of  these  of- 
fenses is  not  an  individual  but  the  social  structure  itself.  However 
heinous  a  crime  may  be,  if  it  touches  only  the  individual  victim  the 
effect  of  the  single  act  is  slight.  But  bribing  a  witness,  committing 
perjury,  or  obstructing  justice  are  crimes  with  countless  victims  and 
with  universal  impact.  They  chip  away  at  the  system  by  which  we 
govern  ourselves,  and  thereby,  however  slowly,  at  the  freedom  of  us 
all.  Accordingly,  no  single  group  of  proposed  offenses  deserves  more 
careful  attention  than  those  contained  in  this  chapter. 

Senator  Hruska.  Thank  you,  Mr.  Petersen,  that  is  a  very  care- 
ful I v  prepared  statement,  and  very  enlightning. 

There  are  several  major  differences  between  the  S.  1400  version  and 
the  report  of  the  National  Commission:  and  that  is  particularly  true 
with  reference  to  current  law  and  the  importance  of  protecting  Gov- 
ernment functions.  You  recited  some  examples  of  that.  Do  any 
additional  examples  of  that  variance,  or  reasons  for  such  variance 
occur  to  you? 

Mr.  Petersen.  Well,  I  think  one  is  that  we  have  restored  the  15- 
year  penalty  for  what  we  call  quid  pro  quo  bribery,  when  it  is  a 
bribery  by  agreement.  We  have  also  continued  in  the  Code  the  current 
law  offense  where  an  official  accepts  a  gratuity  in  circumstances  where 
it  is  not  possible  to  prove  the  actual  agreement;  we  see  the  payment, 
we  see  the  results  of  the  action,  we  know  the  intent  of  the  giver  and 
there  is  no  way  we  can  prove  the  intent  of  the  receiver.  That  is 
prohibited  in  this  code,  as  it  was  in  the  current  provision  of  title  18 
as  prohibiting  the  acceptance  of  a  gratuity  by  a  public  official.  We 
think'  it  is  important,  and  it  was  omitted  in  the  National  Commis- 
sion'- version. 

We  have  also  included  the  catchall  phrase  in  the  obstruction  of 
justice  statute  which  I  mentioned  earlier,  which  was  left  out  of  the 
National  Commission'  version,  and  which  I  think  was  sanctioned  by 
judicial  precedent.  It  is  vitally  necessary  because  we  are  incapable  of 
determining  in  advance  all  of  the  schemes  and  devices  that  may  be 
formulated  to  obstruct  justice. 

The  substantive  offense  of  fraud  against  the  Government  is  new,  as 
I  indicated  in  my  prior  remarks. 

Senator  Hruska.  That  is  section   1301. 

Mr.  Petersen.  Yes,  sir.  It  doesn't  make  any  sense  to  prohibit  that 
only  in  a  conspiracy  setting,  a  Government  function  can  be  impeded 
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by  the  fraud  of  a  single  individual.  We  think  it's  important  to  have 
that  in  the  code. 

Senator  Hruska.  Of  course,  we  have  had  discussions  in  regard  to 
L301,  that  that  could  be  covered  by  the  theft  provision  in  substantive 
law.  rather  than  under  1301. 

Mr.  Petersen.  We  don't  think  that  is  true  because  we  think  that 
the  Government  can  be  defrauded  seriously  where  there  is  no  pecuni- 
ary loss.  For  example,  giving  out  advance  information  with  respect 
to  the  commodity  market,  so  that  family  members,  friends,  or  asso- 
ciates will  profit  by  it;  that  is  destroying  the  viability  of  the  Com- 
modity Credit  Corporation  to  conduct  its  duties,  as  the  Congress  in- 
tended. Those  are  important  things,  to  insure  the  viability  and  inte- 
grity of  Government  functions. 

Senator  Hruska.  Now,  with  reference  to  section  1302  which  deals 
witli  the  use  of  physical  force  to  disrupt  a  Government  function,  the 
penalty  for  violation  is  set  at  a  misdemeanor.  There  is  a  possibility 
in  such  a  situation  of  serious  injury,  or  even  death  to  a  law  enforce- 
ment officer  attempting  to  serve  a  warrant,  or  subpoena. 

Is  that  kind  of  situation  taken  care  of  in  another  statute,  in  another 
section  of  the  code,  so  that  we  not  be  accused  of  being  too  light  on 
this  offense? 

Mr.  Petersen.  Yes,  sir;  this  is  one  of  the  distinctive,  and  certainly 
new  features  of  the  code  that  we  once  called  piggyback,  and  now  refer 
to,  more  elegantly  perhaps,  as  ancillary  jurisdiction.  Thus  if  a  mur- 
der, or  a  serious  assault,  occurred  in  connection  with  the  commission 
of  certain  Federal  offenses,  the  more  serious  offense  of  murder  or 
assault  may  be  prosecuted  as  a  Federal  offense,  and  therefore  be 
subject  to  a  much  severer  penalty. 

Senator  Hruska.  There  are  specific  provisions. 

Mr.  Petersen.  That's  right. 

Senator  Hruska.  Now,  section  1311,  would  you  expand  on  that  a 
little  bit;  why  do  you  think  it  proper  in  that  section  to  include  cover- 
age of  aiding  someone  who  is  merely  a  suspect  of  a  crime  and  do 
you  retain  the  offense  of  a  misprision  of  a  felony? 

Mr.  Petersen.  Well,  I  think  it  is  very  important  to  focus  on  the 
suspect.  I  think  there  is  a  rationale  for  this  provided  by  the  Supreme 
Court.  They  talk  about  the  right  of  the  defendant  coming  into  play 
when  he  becomes  a  target  of  the  investigation,  and  indeed  it  is  very 
viral  that  he  be  represented  by  counsel.  It  is  one  of  his  rights,  as  is 
the  right  to  remain  silent,  and  all  that  sort  of  thing.  No  one  has 
disputed  that,  I  don't  think. 

But  at  the  same  time,  it  is  important  to  recognize  that  as  a  suspect 
lie  incurs  an  obligation,  if  you  will,  at  that  time  vis-a-vis  the  law  en- 
forcement officer,  and  ought  to  be  responsible  for  his  actions ;  and  so, 
too.  should  be  those  who  are  trying  to  assist  and  aid  him. 

If  he  is  wanted  by  the  law  they  ought  to  recognize  that  the  law 
take  its  course ;  and  if  they  have  a  bona  fide  belief  in  the  man's  in- 
nocence, they  ought  to  go  about  that  in  the  proper  way  by  helping 
him  to  obtain  counsel,  assisting  him  in  his  defense,  not  avoiding  his 
apprehension,  or  aiding  him  to  escape,  or  providing  him  with 
weapons,  or  hiding  him  out.  That  is  simply  not  the  manner  in  which 
a  society  under  law  is  supposed  to  function. 
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Senator  Hruska.  Now,  would  you  comment  on  that  part  of  my 
question  as  to  whether  or  nor  the  offense  of  misprision  felony  is  re- 
tained '. 

Mr.  Petersen.  Thai  is,  in  my  judgment,  one  of  the  most  commonly 
misunderstood  terms  in  the  law.  Misprision  is  a  violation  undercur- 
rent law.  It  seems  to  me  there  is  very  little  understanding  of  what 
it  is.  It  is  generally  considered,  by  the  lay  person  and  by  the  press 
to  he  having  knowledge  of  a  crime  and  not  reporting  it.  And  in  that 
sense  it  is  a  terrible  misconception  and  misused.  Under  the  case  law 
i!  also  involves  affirmative  conduct  such  as  concealment;  that  is  the 
current  law.  That  is  continued  in  the  Code,  it  is  continued  with 
specific  reference  to  the  element  of  concealment.  Misprision  is  cov- 
ered under  the  new  version,  much  as  it  is  under  prior  law;  but  it's 
meaning  is  clarified  and  more  easily  understood  as  to  what  it  actually 
is. 

Senator  Hruska.  Providing  or  possessing  of  contraband  in  an 
official  detention  facility,  that  is  the  subject  of  section  1315.  The  Fed- 
eral prison  system  is  included  in  that,  provision.  How  does  that 
section  differ  from  the  current  law? 

Mr.  Petersen.  Well,  this  is  one  of  the  kind  of  tilings  that  has  been 
accomplished  by  this  rode.  The  current  provision  provides  for  a  10- 
year  penalty  across  the  board  for  introducing  contraband.  Contra- 
band could  be  anything  that  is  either  prohibited  by  law,  or  by  a 
regulation  of  the  prison.  So,  you  have  the  situation  where  one  who 
introduces  heroin  is  subject  to  a  10-year  penalty;  and  one  who  smug- 
gles in  a  cake,  if  you  will,  in  violation  of  the  prison  regulations, 
might  also  be  subject  to  a  10-year  penalty.  That  is  the  type  of  thing, 
1  think,  that  leads  to  disrespect  for  the  law;  it  is  simply  not  realistic. 

And  what  we  have  tried  to  do  is  to  grade  the  provision  according 
to  the  nature  of  the  contraband  or  the  harm  that  it  may  involve. 
So,  if  you  are  smuggling  heroin  you  are  subject  to  a  very  severe  pen- 
alty; if  you  smuggle  in  an  apple  to  give  to  your  friend,  whoever  he 
may  be,  which  is  a  violation  of  the  regulation,  there  is  a  much  lesser 
penalty. 

Senator  Hruska.  Or  a  file  in  a  birthday  cake,  that  would  be  contra- 
band. 

Mr.  Petersen.  We  put  that  somewhere  in  between. 

Senator  Hruska.  You  may  recall,  James  Bennett  was  celebrating 
his  25th  anniversary  as  director  of  prisons,  and  they  presented  him 
with  a  great  big  cake  with  a  lot  of  frosting  on  it,  and  asked  him  to 
cut  it.  He  encountered  a  hard  object,  which  turned  out  to  be  a  file, 
about  this  long  [indicating],  which  would  have  been  suitable  to  get 
through  iron  bars.  He  was  very  amused. 

Mi\  Pkteknen.  Pie  is  a  delightful  person. 

Senator  Hruska.  In  several  sections  in  the  Obstruction  of  Justice 
offense  series,  S.  1400  bars  the  defense  that  no  proceeding  was  pend- 
ing or  about  to  be  instituted.  What  is  the  basis  for  that  provision? 

Mr.  Petersen.  Well,  we  don't  really  think  that  it  is  material.  It 
always  seems  to  us  anomalous  that  if  an  individual  is  going  before 
the  grand  jury,  or  there  is  reasonable  expectation  that  there  is  going 
to  be  an  investigation  or  a  trial,  and  he  causes  a  witness  to  depart 
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the  jurisdiction,  that  lie  can  escape  criminal  liability.  The  simple 
fact  that  he  acted  one  day  before  the  proceeding  was  initiated  as  a 
reason  for  barring  prosecution  doesn't  make  much  sense;  so  we  tried 
to  strike  that.  What  is  substituted  in  an  attempt  to  avoid  interfer- 
ences with  justice,  is  an  offense  of  preventing  a  witness  from  being 
present,  or  evidence  from  being  on  hand  with  reasonable  expectations 
that  there  will  be  a  proceeding. 

So,  we  go  by  the  question  of  intent,  which  I  think  is  a  realistic  way 
to  proceed,  rather  than  the  wholly  arbitrary  fashion  of  examining 
whether  today  there  is  a  trial,  and  yesterday  there  was  not. 

Senator  Hruska.  Is  it  necessary  in  Congressional  investigations  for 
the  presiding  officer  to  warn  the  witness  of  possible  criminal  involve- 
ment if  he  refuses  to  testify '. 

Mr.  Petersen.  Yes,  sir,  it  is;  and  I  think  that  is  really  a  concept 
of  fundamental  fairness,  quite  apart  from  what  he  should,  or  should 
not  do.  From  our  own  point  of  view,  we  encounter  the  situation  in 
immunity  and  possible  contempt  actions  all  the  time.  There  are  many 
instances  where  we  could  invoke  the  immunity  statute  where  all  we 
would  get  would  be  a  contempt  prosecution;  but  what  we  are  really 
after  is  evidence. 

For  example,  we  do  not,  as  a  matter  of  policy,  immunize  a  son  to 
testify  against  his  father.  He  may  Hunk  the  character  test  and  testify 
—at  least  I  would  consider  it  flunking  in  character  to  testify  against 
a  father — but  we  don't  want  to  cause  stress  to  family  relations  in 
that  fashion.  If  he  does  not  want  to  testify  for  reasons  of  parental 
relationship,  that  would  seem  to  me  to  be  quite  understandable ;  we 
do  not  want  to  prosecute  that  person  for  contempt. 

So,  the  thrust  of  all  of  this  is  to  get  the  answers  to  the  questions 
that  are  asked;  and  when  you  warn  a  person  in  a  contempt  situation 
— giving  testimony  before  the  Congress — or  in  an  immunity  situation, 
of  the  consequences  of  a  refusal,  I  think  you  are  really  proceeding  in 
accordance  with  fundamental  fairness,  and  that  is  what  we  want  to 
do. 

Senator  Hruska.  Well,  in  the  field  of  nonmaterial  false  statements, 
you  introduce  a  new  element  in  the  statute  in  the  Federal  Code.  What 
has  been  the  history  of  prosecution  in  this  field? 

Mr.  Petersen.  I'm  really  not  prepared  to  delineate  the  history, 
Senator.  I  wish  I  were,  where  I  could  think  of  some  serious  incidents. 
I  remember  one  incident  where  a  case  was  growing  out  of  the  investi- 
gation conducted  bv  Senator  McClellan  in  the  late  '50s.  It  was  a 
very  important  and  serious  case  involving  a  substantial  labor  leader, 
and  wrong-doing  in  connection  with  Congress.  The  cases  were  lost 
because  of  what  almost  seemed  to  be  an  artificial  concept  of  mater- 
iality. Well,  you  know,  my  own  thinking  on  this  varied  over  the 
years.  My  first  reaction  was,  well,  that's  as  it  should  be  and  I  just 
opposed  the  deletion  of  materiality  for  false  statement  violations. 
1  have  come  a  long  way  since  then.  It  is  my  point  of  view  now,  and 
I  think  it  is  shared  by  our  staff,  that  the  truth  serving,  the  truth 
elucidating  process,  if  you  will,  is  poorly  served  if  witnesses  can  lie 
with  impunity,  even  if  the  question  is  not  technically  material.  That 
ought  not  to  be  determined  by  a  witness.  If  a  witness  knowingly  lies 
under  oath,  that  ought  to  be  prosecutable. 
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T  think  those  who,  in  a  serious  undertaking  as  members  of  Con- 
gress, magistrates,  or  justice  of  the  pence,  are  taking  testimony,  are 
entitled  to  believe  thai  the  witness  will  testify  truthfully.  The  con- 
cept of  eliciting  the  truth  is  besl  served  by  recognition  on  the  part  of 
all  people  thai  a  false  statement  under  oath  is  punishable  as  a  crimi- 
nal offense. 

Senator  Hruska.  Now,  in  the  section  of  retaliating  against  a  wit- 
ness, or  informant,  the  offense  is  committed  by  causing  bodily  dam- 
to  another  person,  or  damaging  the  property  of  another  person. 
As  to  the  damaging  of  another  person's  property,  does  this  section 
relate  to  physical  attacks  on  property  only? 

Mr.  Petersen.  Yes,  sir. 

Senator  Ilia  ska.  Or  does  it  include  retaliatory  acts  such  as  firing 
a  person  because  he  has  testified,  or  injuring  him  economically  si 
as  by  canceling,  or  failing  to  renew  a  contract,  or  perhaps  the  bene- 
fit thereof  \ 

Mr.  Petersen.  Well,  here  again,  as  it  is  drafted.  I  will  have  to  say 
the  viewpoint  of  the  Criminal  Division  is  that  it  relates  to  damage 
to  a  person,  physical  damage  to  the  person  or  physical  damage  to  I 
property  of  that  person:  and  that  the  so-called  economic  reprisal 
is  probably  not  covered.  It  has  been  suggested  that  this  is  the  cur- 
rent law.  although  I  can  think  of  a  couple  of  instances  where  we 
investigated  on  obstruction  of  justice  theories  on  the  basis  of  the 
possibility  that  economic  reprisal  might  be  encompassed.  The  present 
law  is  far  from  clear. 

It  lias  been  suggested,  I  think,  by  some  members  of  the  committee 
stall'  that  it  should  be  broadened  and  made  clear  that  economic  re- 
prisal is  prohibited;  we  would  not  object  to  that. 

I  have  to  point  out,  though,  that  the  problems  of  proof  are  severe, 
and  that  it  is  very  difficult  to  follow  a  chain  of  consequences  to  de- 
termine whether  the  particular  consequence  is  a  ripple  effect  of 
testifying  before  a  committee  of  Congress,  or  whether  the  person 
is  merely  unable  to  perform  his  job  or  has  alienated  his  superior 
because  of  poor  health.  There  is  a  very  difficult  proof  problem. 

Senator  Hruska.  Isn't  that  something  that  is  present  in  the  Civil 
Eights  Act? 

Mr.  Petersen.  Yes. 

Senator  Ilia  ska.  Denial  of  civil  rights  by  reason  of  economic  re- 
prisal. 

Mr.  Pktf.rsen.  Yes,  sir. 

Senator  Ilia  ska.  Is  that  a  civil  offense,  or  a  criminal  offense  under 
the  Civil  Eights  Act  of  1965,  as  amended? 

Mr.  Petersen.  I  think  it  is  criminal.  There  could  be  civil  liability 
as  well  as  criminal  in  certain  instances. 

Senator  Ilia  ska.  I  say  that  particularly  because  of  what  I  under- 
stand to  be  a  (lat  statement  that  you  would  be  opposed,  in  a  criminal 
code  of  this  kind,  as  1  understood  you,  to  include  economic  reprisal 
in  that  sense. 

Mr.  Petersen.  I  didn't  quite  say  that.  I  said  we  would  be  willing 
to  have  the  statute  broadened  to  include  economic  reprisal.  What  I 
do  say,  however,  is  that  I  think  that  in  (he  criminal  context  the 
problems  of  proof  are   very  severe.  It  is  very  difficult  to  show  the 
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causation,  or  what  is  the  proximate  cause  of  the  economic  reprisal 
that  takes  place. 

I  can  give  you  one  instance  in  connection  with  a  witness  who 
testified  before  Congress,  a  member  of  a  labor  union,  who  we  honestly 
believed  was  unable  to  obtain  a  job  because  he  was  blacklisted  by  the 
union;  we  could  not  prove  it.  We  could  see  the  man  had  testified 
and  had  reasonably  irritated  his  superiors  in  the  union,  and  we 
could  see  him  out  of  work;  but  we  couldn't  establish  the  necessary 
connection  as  a  matter  of  proof  to  show  that. 

My  only  comment  is  that  I  don't  object  to  the  principle,  and  we 
will  work  with  the  committee  stall'  in  trying  to  develop  a  workable 
draft.  1  do  think  that  the  staff  and  our  people  ought  to  be  most  con- 
cerned with  the  manner  of  proof.  One  thing  I  don't  want  is  a  statute 
on  the  books  where  it  may  be  a  paper  declaration  which  cannot  realis- 
tically be  employed. 

But,  if  we  can  see  our  way  clear  to  prove  reasonable  violations  of 
that  provision,  the  Criminal  Division  has  no  objecttion  to  it,  sir. 

Senator  Hruska.  Apparently,  I  misunderstood  the  thrust  of  )*our 
previous  statement. 

In  Section  1858  entitled  "Retaliation  against  a  public  official,  or 
public  servant",  how  does  that  protection  of  a  public  servant  differ 
from  the  reach  of  the  current  law  for  a  similar  offense? 

Mr.  Petersen.  Well,  under  current  law,  each  public  official  who  is 
subject  to  retaliatory  action  for  engaging  in  his  official  duties  has  to 
be  listed  by  a  specific  enactment  of  Congress,  and  the  list  grows  quite 
long.  The  Department  of  Justice  had  proposed,  I  believe,  in  the  last 
session  of  Congress  that  any  Federal  official  that  is  subject  to  re- 
taliatory action  because  of  his  official  conduct  be  included,  and  that 
the  offense  be  a  federal  offense.  I  don't  like  this:  apparently  Congress 
doesn't  like  it.  I  was  outvoted  in  the  Justice  Department.  I  told  them 
it  was  too  broad,  it  encompassed  all  State  jurisdictions,  segregating 
Federal  officials  from  local  officials.  Every  time  somebody  happened 
to  be  employed  by  the  Federal  Government  and  was  attacked,  or 
assaulted,  we  had  to  reach  the  question  of  whether  or  not  that  was 
because  of  his  official  duties,  which  made  prosecution  difficult. 

Under  this  version,  we  specified  for  coverage  law  enforcement 
officers  and  officials  in  penal  institutions,  and,  of  course  members  of 
Congress,  the  President,  the  Vice  President,  and  other  high  officials. 
In  addition,  any  other  group  of  Federal  officials  who  may  be  rea- 
sonably thought  to  be  subject  to  retaliatory  action  by,  or  on  account 
of  their  official  duties,  could  be  brought  under  the  coverage  of  the 
statute  by  regulations  promulgated  by  the  Attorney  General  on  a 
proper  showing. 

So,  I  think  we  solved  a  legislative  problem,  by  providing  for  some 
selectivity  in  coverino-  Federal  officials  bv  regulation.  In  all  other 
respects  we  carried  forward  the  provisions  of  the  current  law. 

Senator  Hruska.  When  you  say  that  one  of  your  objections  to  such 
an  approach  is  that  it  would  be  too  broad,  you  mean  broad  in  the 
sense  of  being  vague,  a  lack  of  specificity '. 

Mr.  Petersen.  Xo,  I  mean 

Senator  Hruska.  It  covers  too  much  territory? 
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Mr.  Petersen.  T  was  talking  about  the  proposal  submitted  to  Con- 
gress last  year,  that  all  Federal  employees  be  covered.  1  am  one  of 
those  who  think  law  enforcement  responsibility  is  by  and  large  the 
responsibility  of  the  State  and  local  governments,  and  the  Federal 
Government  ought  to  be  acting  onlv  where  there  is  a  demonstrable 
Federal  interest,  and  I'm  not  sure  that  is  clear  with  assaults  on  all 
Federal  employees. 

Now,  certainly  that  is  clear  and  is  true  where  the  action  is  because 
of  the  discharging  of  a  Federal  employee  of  Federal  responsibility, 
but  I  don't  think  that  Ought  to  encompass  the  whole  range  of 
hundreds  of  thousands  of  Federal  employees.  I  think  it  ought  to  be 
limited  to  those  situations  where  it  can  be  reasonably  expected  that 
the  action  of  the  Federal  employee  would  give  rise  to  retaliatory 
action;  a  law  enforcement  officer,  an  employee  in  a  prison,  members 
of  Congress  who  might  rise  ire  by  virtue  of  some  stand  they  may  take 
on  a  controversial  issue,  and  obviously  the  President  and  the  Vice 
President. 

Senator  Hruska.  I  have  no  further  questions.  Mr.  Summitt,  do 
you  have  any  questions? 

Mr.  Summitt.  No.  sir. 

Senator  Hruska.  Mr.  Marvin? 

Mi-.  Marvin.  I  just  want  to  follow  up  one  question  about  retaliation 
against  a  public  servant.  You  said  there  was  a  difficult  problem  of 
proof  there.  Do  you  think  it  would  be  wise  to  establish  a  presump- 
tion or  inference  that  the  discharge  or  dismissal  of  a  public  servant 
within  a  certain  specified  period  of  time  after  he  took  particular 
legal  action,  such  as  testifying  before  a  congressional  committee, 
occured  as  a  result  of  the  action  taken? 

Mr.  Petersen.  I  really  don't  think  so.  I  think  your  question  high- 
lights my  problem.  There  are  just  too  many  variables;  the  presump- 
tion may  be  wrong,  but  in  my  point  of  view  it  would  be  subject  to 
attack  because  the  inference  doesn't  necessarily  flow.  I  would  have 
some  difficulty  with  that.  I  think  this  is  the  type  of  thing  we  have  to 
think  out.  Your  question  pinpoints  the  problem  precisely.  I  don't 
think  the  presumption  would  solve  it. 

Senator  Hruska.  That  is  all,  thank  you  very  much. 

Mr.  Petersen.  Senator,  it  was  nice  to  see  you  again. 

Senator  Hruska.  The  subcommittee  is  adjourned,  subject  to  the 
call  of  the  Chair. 

Thank  you,  Mr.  Petersen,  and  your  colleagues  for  coming  before 
us. 

Mr.  Petersen.  I  am  indebted  to  them,  believe  me. 

|  The  written  memorandum  of  Henry  E.  Petersen  is  as  follows;] 

Department  of  Justice— Memorandum  on  the  Offenses  Set  Forth  in 
Chapter  13  of  the  Criminal  Code  Reform  Act  (Offenses  Involving 
Government  Operations) 

introduction 

Chapter  13  of  S.  1400  deals  with  offenses  involving  government  operations. 
This  memorandum  discusses  a  number  of  the  more  important  offenses  set 
forth  in  that  chapter,  and  a  number  of  lesser  offenses  concerning  which  ex- 
planation may  be  helpful.  Unless  of  particular  importance  to  the  offenses 
being  discussed,  matters  of  grading  and  jurisdiction  have  been  omitted. 
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Section  1301.     Obstructing  a  Government  Function  by  Fraud 

This  section  creates  a  new  substantive  offense,  patterned  after  the  conspir- 
acy provision  in  18  U.S.C.  371  concerning  the  obstructing  of  a  government 
function  by  defrauding  the  United  States.  The  section  is  designed  to  fill  a 
gap  in  existing  law  by  reaching  any  conduct  by  which  a  person  intentionally 
obstructs,  impairs,  or  perverts  a  government  function  by  fraudulent  activities, 
the  present  section  is  not  directed  at  the  obtaining  of  property,  but  rather 
at  fraudulent  conduct  the  purpose  and  effect  of  which  is  to  obstruct  a  func- 
tion of  the  federal  government. 

The  comparable  provision  in  existing  federal  law,  18  U.S.C.  371,  in  addition 
to  making  it  a  crime  to  conspire  to  commit  any  substantive  offense  against  the 
United  States,  contains  a  separate  provision,  not  tied  to  any  substantive  offense, 
which  makes  it  a  crime  to  conspire  "to  defraud  the  United  States,  or  any  agency 
thereof  in  any  manner  or  for  any  purpose." 

This  latter  provision  of  18  U.S.C.  371  has  been  broadly  construed  by  the 
courts.  The  principal  gloss  placed  upon  it  stems  from  the  holding  in  Haas  v. 
llcnkel,  216  U.S.  469  (1910).  In  that  case,  the  indictment  charged  that  certain 
speculators  in  the  cotton  market  had  conspired  with  an  employee  of  the  De- 
partment of  Agriculture  to  obtain  information  from  him  as  to  the  state  of 
the  cotton  crop  in  the  country — information  which  was  to  be  published  in  a 
report  as  a  part  of  the  Department's  regular  function.  The  conspirators  were 
alleged  to  have  bribed  the  employee  to  obtain  this  information  in  advance  of 
its  publication,  thereby  defrauding  the  United  States  by  obstructing  and  im- 
pairing it  in  the  exercise  of  its  function  of  "promulgating  fair,  impartial  and 
accurate  reports  concerning  the  cotton  crop."  Id.  at  478.  The  Supreme  Court 
sustained  the  validity  of  the  indictment  and  the  conviction.  In  commenting  on 
the  fact  that  the  indictment  did  not  charge  that  there  was  any  pecuniary  loss 
to  the  United  States,  the  Court  observed  (id.  at  479)  : 

"But  it  is  not  essential  that  such  a  conspiracy  shall  contemplate  a  finan- 
cial loss  or  that  one  shall  result.  The  statute  as  broad  enough  in  its  terms 
to  include  any  conspiracy  for  the  purpose  of  impairing,  or  obstructing,  or 
defeating  the  lawful  function  of  any  department  of  Government." 

In  Hammerschmidt  v.  United  States,  265  U.S.  182  (1924),  the  Court  again 
gave  the  statute  an  expansive  construction,  noting  that   (id.  at  18S)  : 

"To  conspire  to  defraud  the  United  States  means  primarily  to  cheat  the  Gov- 
ernment out  of  property  or  money,  but  it  also  means  to  interfere  with  or 
obstruct  one  of  its  lawful  government  functions  by  deceit,  craft,  trickery,  or 
at  least  by  means  that  are  dishonest.  It  is  not  necessary  that  the  Government 
shall  be  subjected  to  property  or  pecuniary  loss  by  the  fraud,  but  only  that  its 
legitimate  official  action  and  purpose  shall  be  defeated  by  misrepresentation, 
chicane  or  the  overreaching  of  those  charged  with  carrying  out  the  govern- 
mental intention." 

Courts  have,  however,  restricted  the  scope  of  18  U.S.C.  371  where  the  means 
used  to  obstruct  a  government  function  do  not  partake  of  fraud  or  trickery. 
For  example,  in  the  Hammerschmidt  case,  supra,  the  Conrt  reversed  the  con- 
viction of  the  defendant,  who  had  been  charged  under  the  statute  with  urging 
persons  subject  to  the  Draft  Act  to  refuse  to  register  for  conscription,  on  the 
grounds  that  the  statute  punished  only  obstruction  of  governmental  func- 
tions by  dishonest  means,  and  did  not  extend  to  "open  defiance"  of  a  govern- 
mental purpose  to  enforce  its  laws.  Similarly,  it  has  been  stated  that  mere 
failure  to  disclose  taxable  income  would  not  constitute  a  means  of  obstruction 
prohibited  bv  this  statute.  United  States  v.  Klein.  247  F.2d  908.  916  (2d  Cir. 
1957).  cert,  denied.  355  U.S.  924  (1958). 

Section  1301  of  S.  1400.  reflects  a  decision  to  include  in  the  proposed  new 
code  a  general,  substantive  offense  of  obstructing  a  government  function  by 
frand.  and  not  simply  to  continue  the  odditv  in  present  law  that  reaches  the 
conspiracy  but  not  the  substantive  conduct  that  in  fact  results  in  th^  ob- 
struction of  a  government  function.  The  National  Commission,  while  nnt  in- 
cluding a  substantive  offense  of  defrauding  the  United  States  in  its  Final 
Report,  indicated  that  this  was  an  appropriate  alternative  if  the  r-nndnsion 
were  reached  that  snch  conduct  would  not  adenuatelv  be  covered  hy  other 
provisions  of  the  Code.  Including  such  a  provision  insure  the  nvnilp^iMtv  nf  a 
basis  for  prosecuting  fraudulent  conduct  that  may  u<->t  fit  within  the  precise 
boundaries  of  the  more  particularized  sections  of  the  chapter. 

The  conduct  proscribed  in  section  1301 — obstructing,  impairing,  or  pervert- 
ing a  function  by  defrauding  the  government  in  any  manner — carries  a  culpa- 
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bility  level  of  "intentional."  Thus,  under  the  provisions  of  section  302(a), 
the  prosecution  must  establish  that  the  offender  had  a  conscious  objective  or 
desire  to  obstruct,  impair,  or"  pervert  a  function,  and  to  do  so  by  "defrauding 
the  government  in  any  manner.''  Mere  awareness  of  the  nature  of  his  conduct 
will  not  sulhce.  The  phrase  "defrauding  ...  in  any  manner,"  which  appears 
in  18  U.S.C.  3d,  is  carried  forward  in  order  to  retain  the  considerable  body  of 
case  law  that  has  developed  with  respect  to  the  type  of  obstructive  conduct 
that  comes  within  the  present  statute's  ambit.  Thus  the  principal  use  of  this 
section  of  the  Code  will  arise  when  the  thrust  of  an  individual's  fraudulent 
scheme  is  not  to  cause  the  government  financial  loss,  but  to  interfere  with 
the  exercise  of  a  legitimate  governmental  function.  The  means  embraced  by 
the  section,  as  encompassed  within  the  term  "defraud  ...  in  any  manner," 
will  include  deceit,  chicanery,  craft,  false  statement,  misrepresentation,  or 
other  dishonest  activity. 

The  term  "government  function"  is  not  defined  in  the  proposed  Code.  How- 
ever, the  Department  proposal  was  drafted  with  the  intention  that  the  term 
be  given  an  expansive  construction,  encompassing  within  it  such  narrower 
expressions  as  the  "administration  of  law,"  the  "administration  of  justice," 
and  "official  proceeding''  used  elsewhere  in  this  Code.  The  word  "government" 
is,  itself,  defined  in  very  broad  terms  in  section  111. 

The  offense  requires  that  the  conduct  engaged  in  actually  obstruct,  impair. 
or  pervert  the  government  function  in  question.  The  term  "obstructs"  has 
been  in  the  federal  law  for  decades  in  contempt  and  obstruction  of  justice 
statutes,  and  has  a  well  established  meaning.  While  it  probably  includes  the 
terms  "impairs"  and  "perverts,"  it  was  deemed  appropriate  to  include  the 
latter  terms  in  order  to  insure  completeness  of  coverage,  in  this  section  and 
in  the  parallel  section,  1302  dealing  with  physical  obstructions  of  government 
function.  It  is  intended  that  these  three  terms  receive  a  broad  interpretation. 

Section  1311.    Hindering  Law  Enforcement 

Section  1311  combines  into  one  offense  several  sections  in  current  law  that 
deal  with  accessories  after  the  fact — those  statutes  dealing  with  the  subjecl 
in  general  (IS  U.S.C.  3,  4,  1071)  and  those  dealing  with  national  security 
offenses  and  aiding  military  deserters  (18  U.S.C.  792,  1381,  2382).  In  gen- 
eral, the  section  is  intended  to  cover  obstruction  of  law  enforcement  efforts 

The  offense  subsection  of  section  1311  is  divided  into  two  paragraphs  pri- 
marily to  accommodate  variations  in  cupability  depending  on  the  underlying 
crime  that  is  assisted.  The  culpability  level  for  the  first  paragraph  of  section 
1311,  the  section  that  will  be  the  new  general  accessory  after  the  fact  offense, 
is  "intentionally"  (section  to  interfere  with,  hinder,  delay,  or  prevent  the 
discovery,  apprehension,  prosecution,  conviction,  or  punishment  of  another 
for  a  crime  or  for  desertion  from  the  armed  forces.  Intent  can  be  derived 
from  the  defendant's  knowledge  of  the  facts  indicating  that  the  other  person 
has  committed  a  crime  or  has  deserted,  or  indicating  that  he  is  being  sought  by 
law  enforcement  authorities  for  a  crime  or  for  desertion,  or  indicating  that 
he  has  been  indicted,  convicted,  or  sentenced  for  a  crime.  In  some  way,  however, 
it  must  be  shown  that  there  was  a  conscious  objective  or  desire  by  the  person 
hindering  law   enforcement  to  engage   in  the  prohibited   conduct. 

When  the  crime  involves  acts  as  serious  as  treason,  sabotage,  or  espionage, 
or  murder  of  the  President  or  Vice-President,  the  culpability  level  required 
of  the  defendant  will  be  lower  (section  1311(a)(2)).  The  enormity  of  the 
crimes  involved  puts  the  defendant  on  greater  notice  as  to  the  quality  and 
results  of  his  actions,  and  liability  will  result  for  hindering  law  enforcement 
in  such  cases  if  the  defendant  acts  in  reckless  disregard  of  the  facts. 

In  neither  paragraph  of  section  1311  is  there  a  requirement  that  the  under- 
lying offense  be,  in  fact,  committed.  It  is  sufficient,  that  the  actor  under 
section  1311(a)  (1)  know  that  the  i>erson  is  being  sought  for  a  crime,  whether 
or  not  he  actually  committed  it.  He  need  not  know  what  the  crime  is,  or  any 
of  its  details,  although  such  knowledge  is  a  factor  fox  grading  purposes.  As 
under  existing  federal  law.  it  is  not  necessary  that  the  principal  be  convicted 
first  before  bringing  to  trial  one  charged  with  aiding  and  abetting.  Bean- 
champ  v.  United  States,  154  F.2d  413  (6th  Cir.  1046). 

Under  section  1311(a)(2).  as  a  result  of  the  words  "in  fact"  appearing 
before  the  list  of  specific  crimes  there  is  no  culpability  requirement  as  to  the 
existence  of  the  crime  specified.  (See  section  303(a)  ).  The  defendant  need  onK 
be  reckless  as  to  typo  of  conduct  engaged  in  by  the  person  he  aids:  he  need 
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not  be  aware  in  any  way  that  such  conduct  amounts  to  a  specific  offense  such 
as  treason  or  sabotage. 

As  to  desertion,  the  conduct  that  interferes  with  law  enforcement  must  be 
international  and  tbe  actor  must  know  that  tbe  person  aided  has  deserted  or 
is  being  sought  for  desertion  from  the  armed  forces.  Accomplice  liability 
under  section  401  does  not  apply  to  the  offense  of  aiding  desertion  because 
desertion,  itself  is  a  crime  omy  under  the  Lmiorni  Code  ol  .unitary  Justice 
to  which  the  Code  specifically  does  not  apply  (section  101(c) ). 

The  purpose  of  the  defendant  under  section  1311(a)  is  set  out  specifically 
in  terms  that  suggest  obstruction  of  law  enforcement  efforts — to  interfere 
with,  hinder,  delay,  or  prevent  "the  discovery,  apprehension,  prosecution,  con- 
viction, or  punishment  of  another  person  who  has  committed  a  crime  or 
deserted  from  the  armed  forces  or  who  is  being  charged  with  or  being 
sought  for-  a  crime  or  for  desertion  from  the  armed  forces."  A  simple  pro- 
hibition barring  "hindering  of  law  enforcement,"  and  relying  on  later  experi- 
ence to  interpret  this  general  phrase,  was  rejected.  As  noted  in  the  National 
Commission  Working  Papers,  such  a  resolution  would  make  a  person  "guilty 
of  hindering  even  though  there  was  no  basis  for  an  obstruction  of  justice,  i.e., 
there  was  no  crime  and  no  effort  by  law  enforcement  authorities  to  apprehend 
anyone.  .  .  ."  (Working  Papers,  Vol.  1,  p.  532.)  An  intentional  effort  to  hinder 
law  enforcement  absent  an  underlying  offense,  if  it  should  ever  arise  and  be 
the  appropriate  subject  of  a  prosecution,  can  be  handled  as  an  attempt.  As 
drafted,  section  1311  requires  that  some  interference  with  law  enforcement 
efforts  be  shown. 

There  is  no  need  for  there  to  have  been  at  any  stage  a  conviction  for  the 
underlying  crime  (or  desertion).  It  is  sufficient  that  the  interference  occurred 
even  if  the  person  aided  had  only  been  charged  or  was  merely  being  sought. 
Even  if  the  person  is  later  acquitted  of  the  underlying  offense,  or  if  the  charges 
are  dropped,  a  prosecution  may  be  brought  against  the  person  who  interfered 
with  law  enforcement  efforts  to  aid  the  one  charged  or  being  sought. 

Section  1311  specifically  sets  forth  the  conduct  that  is  prohibited  for  the 
purpose  of  hindering  law  enforcement.  The  four  specific  kinds  of  acts  enumer- 
ated in  the  section  generally  parallel  those  employed  by  the  National  Com- 
mission. These  reflect  the  types  of  conduct  that  have  been  recognized  and 
prosecuted  as  hindering  law  enforcement  in  the  past.  A  specific  listing  of  the 
proscribed"  conduct  avoids  the  problems  that  could  arise  by  the  use  of  a  gen- 
eral term  such  as  "assists,"  enables  clear  policy  choices  to  be  made  as  to  the 
kinds  of  assistance  that  will  be  made  criminal,  and  permits  a  detailed  state- 
ment of  that  conduct. 

First,  the  section  prohibits  harboring  the  other  person  or  concealing  him  or 
his  identity.  The  words  "harbor"  and  "conceal"'  are  used  in  18  U.S.C.  1071. 
and  are  meant  to  carry  the  same  interpretation.  Thus,  "harbor"  means  "to 
lodge,  to  care  for  after  secreting"  and  ''conceal"  means  "to  hide,  secrete  or 
keep  out  of  sight."  United  States  v.  Biami,  244  F.  Supp.  917  (D.C.  Wis.  1965). 
The  subject  of  the  concealment  is  made  the  other  person's  "identity"  in  order 
to  make  it  clear  that  the  statute  is  violated  in  those  situations  where  the 
actor  states  falsely  that  he  does  not  have  staying  with  him  a  person  of  the 
fugitive's  name,  or  where  the  actor  falsely  identifies  the  fugitive  to  a  law 
enforcement  officer. 

Second,  the  section  prohibits  "providing  the  other  person  with  a  weapon, 
money,  transportation,  disguise,  or  other  means  of  avoiding  discovery  or 
apprehension."  This  paragraph  sets  out  the  usual  methods  whereby  one  may 
actively  aid  a  person  fleeing  from  the  law.  The  catch-all  phrase  at  the  end 
indicates  that  any  assistance  is  covered  if  it  consists  of  a  means  of  avoiding 
either  discovery  or  apprehension.  Each  of  the  listed  acts  aids  an  offender 
and  interferes  with  law  enforcement.  Providing  a  fugitive  with  money,  for 
instance,  enables  him  to  hide,  to  escape,  to  pay  debts,  or  go  into  business  to 
support  himself  and  his  family.  The  word  "disguise"  is  specifically  intended  to 
include  the  changing  of  physical  characteristics  to  prevent  apprehension 
such  as  the  surgical  changing  of  facial  appearance  or  fingerprints.  (£?ee 
Piqnrtt  v.  United  Rfntrs,  81  F.2d  75  (7th  Cir.),  cert,  denied,  298  U.S.  tlfil 
(1936)  holding  that  surgical  change  of  facial  appearance  and  fingerprints  is 
concealing). 

Third,  the  section  prohibits  warning  the  other  person  of  impending  dis- 
covery or  apprehension.  This,  too,  is  an  unequivocal   act  of  interfering  with 
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Jaw  enforcement.  It  has  been  suggested  by  the  National  Commission  that  such 
conduct  not  be  made  criminal  if  done  in  connection  with  an  effort  to  bring 
another  into  compliance  with  the  law;  when  done  under  such  circumstances, 
however,  any  intent  to  interfere  with  law  enforcement  would  be  negated,  and 
a  defense  to  the  charge  would  exist  without  the  need  for  additional  language 
in  the  statute. 

Fourth,  the  section  prohibits  altering,  destroying,  mutilating,  concealing,  or 
removing  a  record,  document,  or  other  tangible  object  regardless  of  its  ad- 
missibility in  evidence.  Efforts  to  alter,  hide,  or  destroy  evidence  are  obvious 
methods  of  interfering  with  law  enforcement'  efforts  and  of  obstructing  dis- 
covery or  apprehension  of  offenders.  This  paragraph  parallels  section  1324 
(Tampering  with  Physical  Evidence),  which  deals  with  similar  acts  involving 
a  pending  or  contemplated  official  proceeding  . 

Section  1312. — Aiding  Consummation  of  a  Crime 

Section  1312  is  a  somewhat,  though  not  entirely,  novel  offense  in  relation 
to  current  law.  It  creates  a  general  offense  barring  the  assistance  of  another 
in  profiting  from  the  proceeds  of  a  crime ;  as  such  it  covers  a  form  of  accessorial 
conduct  not  completely  covered  by  section  1311  (Hindering  Law  Enforcement). 
There  are  two  statutes  in  existing  title  18  that  reach  the  kind  of  conduct  pro- 
hibited by  section  1312.  First,  18  U.S.C.  1202  prohibits  any  person  from  receiv- 
ing, possessing,  or  disposing  of  any  money  or  property  that  has  been  at  any  time 
delivered  as  a  ransom  or  reward  for  a  kidnapping  if  the  actor  knew  that  the 
proceeds  had  been  used  for*  such  ransom  or  reward.  A  violation  of  18  U.S.C. 
1202  carries  a  maximum  penalty  of  ten  years  in  prison.  Second,  18  U.S.C. 
2113(c)  prohibits,  inter  alia,  any  person  from  receiving,  possessing,  bartering, 
selling,  or  disposing  of  any  property  knowing  the  same  to  have  been  stolen 
from  a  bank.  A  violation  of  18  U.S.C.  2113(c)  carries  a  maximum  punishment 
of  ten  years  in  prison. 

The  National  Commission  recognized  the  utility  of  a  general  offense  of 
this  nature,  and  included  such  an  offense  in  a  section  entitled  Aiding  Con- 
summation of  Crime  (section  1304).  S.  1,  in  section  2-6B3(a)(3),  included 
a  similar  offense.  In  addition,  aiding  consummation  of  a  Crime  as  a  form 
of  accessory  offense  was  suggested  by  the  Model  Penal  Code.  M.P.C.,  P.O.D. 
section  242.4  (1962). 

Section  1312  of  S.  1400  is  intended  to  reach  acts  that  do  not  amount  to 
obstructions  of  justice  or  the  receipt  of  stolen  property  as  such,  but  instead 
involve  the  assisting  of  other  persons  in  carrying  out  an  unlawful  project 
or  otherwise  profiting  from  a  crime.  Examples  of  the  conduct  that  this  section 
reaches  would  include  acting  as  a  custodian  for  the  proceeds  of  a  theft  or 
robbery  until  the  culprits  can  meet  and  divide  the  spoils,  fencing  marked 
ransom  money,  and  helping  a  thief  to  collect  a  reward  for  the  return  of 
stolen  property.  Other  conduct  reached  by  this  offense  would  include  situa- 
tions where  front-men  for  organized  criminals  invest  illegally  gotten  funds  in 
legitimate  businesses  and  thus  "launder"  the  fruits  of  crime;  situations  wmere 
a  person  profits  from  the  fencing  of  stolen  property  without  being  in  actual 
receipt  of  the  property ;  and  situations  where  a  person  does  not  know  the 
details  of  the  crime  but,  with  awareness  of  the  fact  that  something  illegal 
has  occurred,  he  purchases  property  at  an  extremely  low  price — such  as  treasury 
bills  at  half  their  face  value. 

The  section  is  keyed  to  accessorial  conduct  by  requiring  that  the  prohibited 
acts  be  in  aid  of  another  person.  Thus  the  thief  wrho  invests  his  own  ill-gotten 
gains  in  a  business  could  not  be  charged  with  this  offense  as  well  as  the  theft. 

Specifically,  the  conduct  prohibited  is  to  "secrete,  disguise,  or  convert  the 
proceeds  of  a  crime  or  to  otherwise  profit  from  a  crime."  Secreting,  disguising, 
or  converting  can  be  purely  accessorial,  with  no  specific  profit  to  the  actor. 
The  last  phrase — to  "otherwise  profit"  from  a  crime — is  intended  to  reach 
all  acts  whereby  the  person  assisted  receives  some  gain  from  the  underlying 
criminal  act.  Under  any  of  these  forms  of  assisting  another  there  is  no  need 
for  the  actor  charged  under  section  1312  personally  to  have  profited. 

The  word  "proceeds,"  as  used  in  the  section,  is  intended  to  include  any 
kind  of  gain  from  a  crime,  whether  it  is  in  the  form  of  money,  tangible 
property,  or  any  thing  else  of  value. 

Section  1S14-     Escape 

The  basic  federal  statute  on  escape  is  18  U.S.C.  751.  That  section  prohibits 
an  escape  of  any  person  from  the  authorized  custody  of  (lie  Attorney   General; 
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from  any  custody  under,  or  by  virtue  of,  any  process  issued  under  the  laws  of 
the  United  States ;  or  from  the  custody  of  an  officer  or  employee  of  the  United 
►States  where  the  custody  is  pursuant  to  "lawful"  arrest.  While  the  word 
"escapes"  is  not  defined  in  section  751,  the  courts  have  construed  it  to  include 
such  things  as  absconding  from  a  part-time  release  job  instead  of  returning 
to  prison  (Nance  v.  United  Stutes,  334  F.2d  235  (8th  Cir.  1963)),  failing  to 
return  after  a  furlough  {United  States  v.  Uoggins,  398  F.2d  668  (4th  Cir. 
1968)),  and  signing  out  from  a  pre-release  guidance  center  without  returning 
at  the  designated  time  (McCullough  v.  United  States,  369  F.2d  548  (8th  Cir. 
1966)). 

Section  1314  of  S.  1400  generally  follows  the  concept  of  existing  law  that 
punishes  escape  as  a  form  of  obstruction  of  a  government  function.  A  number 
of  changes  suggested  by  the  National  Commission  have  been  adopted,  in- 
cluding the  extensive  definition  of  the  term  "official  detention"  set  forth  in 
section  111  which  eliminates  the  case  by  case  approach  of  current  law  to  de- 
termine the  situations  in  which  the  escape  statute  will  apply.  Section  1314 
accords  with  the  view  set  forth  by  the  Commission  that  "escape  is  removal 
from  custody  beginning  at  the  time  of  arrest  (or  surrender  in  lieu  of  arrest) 
and  continuing  up  to  release  on  bail  or1  personal  recognizance,  or  an  probation 
or  parole  or  full,  unconditional  release."  (Working  Papers,  Vol.  1,  p.  544). 
There  is  no  distinction  for  purposes  of  finding  a  commission  of  the  crime  of 
escape  between  breaking  out  of  a  maximum  security  prison,  failing  to  return 
from  a  furlough,  and  running  away  fr"om  an  arresting  officer  after  the  arrest 
is  completed.  "Once  a  person  has  been  subdued  and  searched,  it  is  considered 
appropriate  to  regard  his  unauthorized  leaving  of  custody  as  an  extraordinary — 
and  perhaps  dangerous — obstruction  of  a  government  function."  (Working 
Papers,  Vol.  1,  p.  544).  Detentions  short  of  arrest,  such  as  a  "stop  and  frisk," 
are  not  included  in  section  1314 ;  escape  is  limited  to  improper  removal  from 
"official  detention." 

Section  1314  retains  the  descriptive  word  "escapes"  as  used  in  current  law. 
The  word  "escapes"  in  18  U.S.C.  751  has  not  created  undue  difficulty.  On  a 
case  by  case  basis,  most  of  the  items  included  in  the  definition  of  "official 
detention"  have  been  found  to  be  covered  by  the  term  "escapes  .  .  .  from  .  .  . 
custody"  in  current  law.  The  word  has  also  been  retained  in  the  statute  adopted 
by  New  Yofk,  the  drafters  of  which  declined  to  define  "escapers"  more  spe- 
cifically because  it  was  used  "in  its  ordinary,  accepted  meaning  and  connotes 
an  unauthorized  voluntary  departure  from  or  substantial  severance  of  official 
control,"  McKinney's  N.Y.  Rev.  Pen.  Law  section  205.05,  Comment  at  669 
(1967).  For  these  reasons,  and  because  of  the  descriptive  nature  of  the  term, 
the  word  "escapes"  has  been  retained  in  the  operative  subsection  of  the 
offense. 

For  purposes  of  clarity  and  to  ensure  completeness  of  coverage,  a  subsec- 
tion is  included  in  section  1314  to  cover  the  person  who  "fails  to  return  to 
official  detention  following  temporary  leave  granted  for  a  specific  purpose  or 
limited  period."  The  word  "escapes"  as  used  in  current  law  is  probably  suffi- 
client  to  reach  this  type  of  situation  under  section  1314.  Including  this  subsec- 
tion (section  1314(a)(2)),  however,  eliminates  any  need  to  litigate,  in  the 
future,  the  adequacy  of  the  language  to  include  the  failure  to  return  after 
release  for  purposes  of  furlough,  funeral,  visiting  a  sick  family  member,  or 
for  other  purposes  occasioning  similar  temporary  leave. 

The  culpability  level  for  escape  is  "recklessly."  This  standard  is  clearly 
appropriate  in  the  context  of  situations  in  which  prisoners,  without  coercion, 
join  others  who  are  escaping,  or,  if  coerced  to  join  in  an  escape,  fail  to  return 
when  the  opportunity  affords  itself.  "Recklessly"  is  also  an  appropriate  culpa- 
bility standard  for  those  who  are  on  temporary  furlough  and  who  fail  to  re- 
turn at  the  proper  time  and  place. 

Section  1314  contains  an  affirmative  defense  that  largely  parallels  the  de- 
fense suggested  by  the  National  Commission.  This  defense  (section  1314(b)) 
reiterates  the  established  rule  that  illegality  in  bringing  about  or  maintaining 
an  official  detention,  or  lack  of  jurisdiction  of  the  committing  or  detaining 
authority,  is  not  a  defense  to  a  prosecution  for  escape  except  in  certain 
limited  situations.  Under  current  18  U.S.C  751,  the  lawfulness  of  the  arrtest 
can  be  challenged  only  if  the  escape  is  from  an  arresting  officer,  not  if  it  is 
from  a  detention  facility.  United  States  v.  Allen.  432  F.2d  939  (10th  Cir.  1970). 
This  general  principle  is  followed  in  section  1314.  The  legality  of  the  detention 
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may  ho  challenged  only  if  three  factors  coincide:  (1)  the  escape  does  not 
involve  escape  from  any  facility  used  for  official  detention;  (2)  the  escape 
does  not  involve  a  substantial  risk  of  harm  to  the  person  or"  proi*>rty  of 
another;  and  (3)  the  official  detention  is  not  in  good  faith.  Consequently,  the 
defense  will  apply  primarily  to  escapes  from  arresting  officers.  The  defense 
will  also  he  somewhat  more  limited  than  that  of  current  law  hecause  the 
lawfulness  of  an  arresting  officer's  acts  will  not  he  the  only  test:  the  escape 
also  must  be  a  bad  faith  arrest  and  must  not  create  any  substantial  risk  of 
injury  to  the  officer  or  another  person.  The  added  requirement  as  to  danger  to 
others  is  in  accord  with  a  general  principle  of  the  code,  also  applicable  in 
connection  with  section  1302  (Obstructing  a  Government  Function  by  Physical 
Interference),  that  the  place  to  test  the  lawfulness  of  an  arrest  is  in  the 
courts  and  not  the  streets. 

The  test  of  the  defense  is  the  good  faith  of  the  arresting  officer  and  not 
the  lawfulness  of  the  arrest.  Thus,  thei'e  is  no  affirmative  defense  to  an  escape 
from  an  officer  acting  in  good  faith  in  executing  an  arrest  warrant  valid  on 
its  face,  where,  in  fact,  the  arrest  is  unlawful  for  reasons  of  insufficient 
probable  cause  or  for  other  reasons.  This  again  reflects  the  basic  rule  that 
such  disputes  are  to  be  settled  in  the  courts  and  not  in  the  streets. 

It  should  be  noted  that  an  escape  from  an  arresting  officer  and  the  applica- 
tion of  the  affirmative  defense  can  only  occur  after  the  person  has  first  been 
taken  into  custody  and  subsequently  acts  to  escape.  Resisting  arrest  is  cov- 
ered under  section  1302  and  is  not  an  escape. 

Section  1315.     Providing  or  Possessing    contraband   in   an    Official   Detention 
Facility 

Section  1315  makes  it  illegal  to  provide  a  contraband  object  to  an  inmate 
of  an  official  detention  facility  or,  as  an  inmate  of  such  an  institution,  to 
make,  possess,  or  procure  a  contraband  object. 

Section  1315  generally  parallels  existing  law  under  18  U.S.C.  1791.  There 
are,  however,  several  major  changes.  Current  law  may  not  reach  an  item 
which  is  properly  in  the  prison  but  which  is  possessed  improperly  by  an 
inmate.  Section  1315  is  drafted  in  terms  not  only  of  possession  of  an  item 
contrary  to  a  statute,  or  a  rule,  regulation,  or  order  issued  pursuant  thereto,  but 
also  in  terms  of  surreptitious  possession  of  any  item  whether  or  not  in 
violation  of  a  specific  rule  or  regulation.  Thus  possession  of  a  knife  away 
from  the  kitchen  area,  or  a  screw  driver  away  from  a  work  shop  area,  if 
possessed  "surreptitiously"  by  an  inmate,  will  violate  the  statute  even  though 
the  object  itself  is  properly  present  within  the  facility. 

Another  major  change  is  in  grading.  Current  law  grades  the  introduction 
Or  possession  of  all  contraband,  whether  it  be  a  gun  or  a  tin  of  food,  at  a 
maximum  of  ten  years  in  prison.  Section  1315.  instead,  grades  the  offense 
with  reference  to  the  degree  of  danger  that  possession  of  individual  objects 
in  a  detention  facility  can  create.  Thus  the  highest  penalties  (Class  C  and  D 
felonies)  are  reserved  for  weapons,  tools  useful  for  escape,  and  narcotics.  A 
lower  penalty  (Class  A  misdemeanor)  is  used  for  such  things  as  currency 
;ind  alcoholic  beverages,  the  presence  of  which  experience  has  shown,  can 
create  severe  prison  problems,  but  problems  of  a  lesser  degree.  The  lowest 
penalty  (Class  B  misdemeanor)  is  reserved  for  all  objects  not  specified  for 
higher  penalties.  Although  such  things  as  letters  and  food  in  violation  of 
prison  regulations  seem  innocuous  on  the  surface,  there  is  a  need,  because 
of  the  requirements  of  prison  discipline,  to  permit  banning  their  introduction 
or  possession.  Section  1315  recognizes  this  need  but  does  so  with  aonropriately 
lower  grading  considering  the  relatively   small   danger   of  such    objects. 

Section  1321.     Witness  Bribery 

Section  1321  introduces  eight  statutes  that  deal  with  the  broad  subject  of 
obstruction  of  justice.  Each  of  these  sections  represents  an  effort  to  cope  with 
conduct  that  experience  has  shown  obstructs  the  administration  of  justice, 
the  administration  of  law.  and  the  proper  function  of  the  Congressional  oower 
of  inquirv.  In  general,  current  law  treats  the  subject  of  obstruction  of  justice 
in  IS  IT.S.C.  1503  and  1505  and  in  the  basic  bribery  statute.  18  TT.S.C.  201. 

In  the  discussion  of  the  offense  of  bribery  (Section  1351)  it  will  be  noted 
that.  S.  1400  takes  the  position  that  bribery  of  public  servants,  in  situations 
where  a  quid  pro  quo  relationship  can  be  shown  between  the  payment  and 
the  official  action,  warrants  the  heavy  penalty  of  a  Class  C  felony   (15  years 
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in  prison).  This  position  is  grounded  on  the  theory  that  the  corruption  of 
public  servants  by  means  of  bribery  is  an  especially  reprehensible  crime, 
striking  at  the  basic  integrity  of  the  governmental  structure  itself.  Current 
law,  under  18  U.S.C.  201,  carries  the  same  15  year  penalty,  and,  in  the 
progenitor  section  of  the  Code's  graft  provision,  contains  a  lesser  included 
offense  for  making  corrupting  payments  to  public  servants  "for  or  because  of" 
their  official  actions,  an  offense  carrying  a  penalty  of  three  year's  in  prison. 
The  same  section  of  current  law  covers  witnesses  by  similar  provisions. 

The  bribery  sections  of  the  Code,  however,  do  not  include  witnesses.  The 
definition  of  public  servant  suggested  for  the  Code,  and  applicable  to  bribery 
offenses,  include  jurors,  judges,  and  other  court  officials,  but  not  witnesses  in 
a  pending  or  potential  official  proceeding.  Consequently,  to  retain  the  reach 
of  current  law,  separate  provisions  covering  witnesses  must  be  incorporated. 
One  of  the  Code's  basic  obstruction  of  justice  statutes — section  1322 — covers 
the  lesser  included  offense  concerning  bribery  of  witnesses  and  informants ; 
section  1321  covers  the  principal  offense. 

Section  1321  parallels,  as  closely  as  possible,  the  bribery  section  (section 
1351)  and  is  intended  to  be  as  much  of  a  sister  statute  to  that  section  as  the 
current  18  U.S.C.  subsections  on  bribery  of  witnesses  and  bribery  of  public 
servants  are  to  each  other.  To  this  end,  statutory  language  common  to  both 
offenses  is  used,  and  such  common  terms  as  "anything  of  value,"  "in  return 
for  an  understanding  or  agreement,"  and  "will  be  influenced"  are  utilized 
with  the  intent  that  the  comments  applicable  to  them  in  the  context  of  the 
bribery  statute  apply  here  with  equal  force.  They  are,  moreover,  graded 
identically  and  the  jurisdictional  bases  contained  in  section  1321  are  similar 
to  those  present  in  section  1351. 

The  only  distinctions  between  the  two  offenses  are  those  caused  by  the  posi- 
tion of  the  bribe  fecipient.  Thus,  testimony  in  an  official  proceeding,  rather 
than  the  official  action  of  a  public  servant,  must  be  the  object  of  the  offense, 
and  the  prohibited  act  must  be  to  influence  the  recipient's  testimony  at  the 
official  proceeding  rather  than  to  influence  the  recipient's  official  action  as  a 
public  servant. 

The  statute  contains  one  definition  in  the  form  of  an  exclusion  from  the 
general  code  definition  of  "anything  of  value."  This  is  a  carryover  from 
current  law  (18  U.S.C.  201  (j))  to  make  it  clear  that  "anything  of  value" 
does  not  encompass  such  tfaditional  payments  to  witnesses  as  travel  and 
subsistence  expenses  or  a  reasonable  fee  for  the  preparation  of  an  expert's 
opinion.  The  same  definition  is  also  contained  in  section  1322. 

Section  1322.     Corrupting  a  Witness  or  an  Informant 

Section  1322,  deals  with  the  bribery  or  corruption  aspects  of  obstruction 
of  justice,  including  those  aspects  of  the  offense  currently  covered  in  18  U.S.C. 
201(h)  and  (i),  the  lesser  included  bribery  offense  involving  witnesses,  and  the 
overlapping  obstruction  prohibitions  of  18  U.S.C.  1503  and  1505.  The  following 
section  on  tampering — section  1323 — deals  with  force,  threats,  intimidation, 
and  deception.  Despite  the  different  acts  involved,  much  of  the  commentary 
on  the  corruption  section  is  equally  applicable  to  the  tempering  statute. 

The  culpability  standard  adopted  for  section  1322  is  "knowingly"  as  it  is 
for  bribery  (section  1351),  and  graft  (section  1352).  and  witness  bribery 
(section  1321).  The  same  culpability  level  will  apply  to  both  bribe  offering 
and  bribe  receiving.  It  should  be  noted  that  the  term  employed  in  section 
1322  "for  or  because  of  any  person's  testimony  in  an  official  proceeding"  is 
intended  to  include  a  payment  to  cause  someone  to  testify  truthfully  just  as  it 
covers  an  inducement  for  false  testimony. 

The  section  borrows  from  current  law  the  phrase  "for*  or  because  of"  to 
connect  the  bribe  payment  with  the  prohibited  purposes.  This  language  is  also 
employed  in  the  S.  1400  section  on  graft  ("section  1352)  and  commercial  bribery 
("section  1751)  among  others.  The  Deportment  believes  that  this  langauge  ade- 
quately describes  the  conduct  involved  and  is  sufficiently  distinguished  from  the 
more  serious  offense  of  witness  bribery  (section  1321)  which  requires  proof  of 
"an  understanding  or  agreement." 

The  five  prohibited  acts  set  forth  in  section  1322  nre  the  same  as  those 
proposed  by  the  National  Commission.  Taken  together  they  represent  the  bulk 
of  those  criminal  acts  involving  corruption  prosecuted  under  18  U.S.C.  1503 
and  1505  and  under  the  witness  bribery  and  witness  absenting  provisions  of 
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18  U.S.C.  201.  When  the  operative  illegal  conduct  is  bribery,  the  act  must 
be  "for  or  because  of"  one  of  these  live  prohibited  purposes.  The  first  is  a 
payment  for  the  testimony  of  any  person  in  an  official  proceeding;  the  second 
is  a  payment  to  any  person  to  withold  testimony  or  anything  else  from  an 
official  proceeding  whether  or  not  he  is  legally  privileged  to  do  so;  the  third 
is  a  payment  to  anyone  to  tamper  with  physical  evidence  as  defined  in  section 
1325 ;  the  fourth  is  a  payment  to  any  person  to  elude  legal  process  summon- 
ing him  to  testify  in  an  official  proceeding ;  and  the  fifth  is  a  payment  to  any 
person  to  absent  himself  from  an  official  proceeding  to  which  he  has  been 
summoned 

It  should  be  noted  that  subsection  (a)  (1)  (B)  of  section  1322  refers  to 
withholding  "information"  from  an  official  proceeding  as  well  as  withholding 
testimony  or  documents.  This  is  intended  to  cover  the  payment  of  a  bribe  to  an 
informant  to  prevent  his  imparting  information  to  a  grand  jury.  This  sub- 
section will  also  reach  payments  to  prevent  an  informant  from  contacting  a 
law  enforcement  official  once  an  official  proceeding,  such  as  a  grand  jury,  is 
at  least  contemplated. 

The  first  subsection  of  section  1322  is  aimed  at  the  exertion  of  corrupt  in- 
fluences to  obstruct  official  proceedings,  whether  pending  or  contemplated.  The 
second  offense  subsection  (section  1322(a)(2)),  recognizes  that  there  is  some 
point  at  which  the  defense  preclusion  subsection  (section  1322(c)),  barring  a 
defense  that  no  official  proceeding  was  pending  or  about  to  be  instituted,  will 
not  apply.  That  point,  in  all  probability,  occurs  after  the  crime  has  been  com- 
mitted but  prior  to  any  investigation  or  report  of  the  offense  to  law  enforce- 
ment authorities.  This  subsection  affords  the  same  protection  to  an  informant 
at  this  stage  as  the  first  subsection  does  to  an  informant  or  witness  after 
it  is  apparent  that  an  official  proceeding  is  at  least  contemplated. 

The  second  offense  subsection  in  section  1322  parallels,  in  part,  18  U.S.C. 
1510,  which  was  enacted  in  1967  to  afford  protction  against  obstruction  of 
criminal  investigations.  It  was  suggested  by  the  National  Commission  in  its 
draft  of  this  offense  (F.R.  1322)  that  the  crime  should  exist  if  the  defendant 
acted  "believing  another  may  have  information."  S.  1400.  instead,  uses  the 
single  culpability  term  "knowing"  throughout  section  1322,  and  does  not 
require  as  an  element  of  the  offense,  that  the  defendant  commit  the  offense 
knowing  that  another  person  may  have  information.  Current  law  does  not 
require  any  specific  knowledge  on  the  part  of  the  defendant  as  to  the  victim's 
possession  of  information;  it  is  sufficient  that  the  defendant  engages  in  the 
prohibited  conduct  for  or  because  of  hindering  or  preventing  the  communication 
of  information  to  law  enforcement  officials.  S.  1400  retains  this  concept,  and 
the  culpability  term  utilized,  "knowingly"  focuses  on  the  defendant's  motive 
in  acting. 

This  subsection  on  informants  does  not  cover  the  potential  informant  who 
witnesses  a  crime  and  then  seeks  out  the  offender  and  demands  a  bribe  not 
to  inform  the  authorities.  This  latter  situation  is  generally  known  in  the  law 
as  compounding  a  crime,  which,  in  essence,  is  a  form  of  blackmail.  It  is  possible 
that  the  language  of  both  18  U.S.C.  1510  and  18  U.S.C.  873  covers  this  offense 
under  present  statutes,  although  there  is  no  case  law  on  the  subject.  The  De- 
partment has  not  included  compounding  a  crime  in  section  1322  because  the 
offense  is  specifically  covered  in  the  Code  section  on  criminal  coercion,  section 
1723(a)  (2). 

Several  problems  that  have  plagued  current  law  are  eliminated  by  the 
S.  1400  formulation  of  section  1322.  The  term  "corruptlv."  which  connotes 
culpability  and  which  is  central  to  18  U.S.C.  1503.  1505.  and  201(d)  and  (e> 
is  dropped  comporting  with  the  same  decision  made  for  the  bribery  statute 
(section  1351).  The  term  "endeavors"  is  also  discarded  in  the  interest  of 
greater  specificity  with  reference  to  prohibited  conduct  and  because  the  word 
suggests  the  concept  of  attempt. 

The  case  law  interpretntions  under  18  U.S.C.  1503  hold  that  there  can  be 
no  offense  unless  a  proceeding  is  pending,  and  thnt  this  requires,  at  the  least, 
the  filing  of  a  complaint.  The  problem  of  determining,  the  moment  when  an 
official  proceeding  is  instituted,  an  issue  that  is  of  little  moment  to  the  person 
actively  seeking  to  obstruct  justice  by  bribing  witnesses,  is  hnndled  by  the 
vehicle  of  a  defense-precluded  subsection  ( section  1322 Ccl).  which  stntes  that 
"it  is  not  a  defense  to  a  prosecution  under  this  section  that  an  official  pro- 
ceeding was  not  pending  or  about  to  be  instituted."  Thus  the  emphasis  in  bribing 
or  corrupting  a  witness  is  nrwt  placed  on  the  fact  that  an  official  proceeding  is 
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pending — rather,  the  emphasis  is  placed  on  the  defendant's  conduct  and  motive 
in  making  a  bribe  or  in  influencing  testimony  in  a  potential  official  proceeding 
even  if  it  is  not  yet  pending  or  even  about  to  be  instituted.  This  policy  is 
implemented  by  the  defense-precluded  subsection  which  also  appears  in 
sections  1321,  1323,  and  1325. 

Another  problem  that  has  caused  difficulty  with  18  U.S.C.  1503  and  related 
statutes  has  been  the  meaning  of  the  word  "witness."  The  problem  of  who 
is  a  witness  is  eliminated  in  the  proposed  statute  because  the  offense  sub- 
section refers  to  making  a  payment  for  or  because  of  "any  person's"  testi- 
mony or  inducing  "any  person's"  doing  of  an  act  in  relation  to  an  official 
proceeding,  instead  of  relying  on  the  term  "witness"  and  the  status  prob- 
lems it  creates,  the  word  is  omitted,  and  the  emphasis  instead  is  placed  on 
the  functions  the  defendant  is  trying  to  obstruct.  It  thus  becomes  irrelevant 
whether  the  victim's  status  is  as  a  subpoenaed  witness,  a  prospective  witness, 
a  possible  witness,  or  a  member  of  the  witness'  family. 

The  offense  covered  by  section  1322  is  corrupting  a  witness  not  to  testify 
or  paying  him  to  do  some  act  such  as  withholding  testimony  or  eluding 
process.  Similar  acts  are  barred  by  section  1323  if  they  are  accomplished  by 
specific  prohibited  means,  i.e.,  force,  threat,  intimidation,  or  deception.  There 
is  no  coverage,  in  either  statute,  however,  of  the  person  who  persuades  or 
induces  one  of  these  acts,  but  employs  none  of  the  prohibited  forms  of  con- 
duct of  section  1322  and  1323 ;  absent  bribery,  threats,  etc.,  there  is  no  offense 
under  these  sections  although  justice  will  be  as  obstructed  if  the  persuasion 
is  effective  to  the  same  degree  as  if  bribery  or  threats  were  actually  employed. 
Such  persuasion  under  current  law  could  conceivably  be  reached  under  the 
catch-all  clause  of  18  U.S.C.  1503,  although  there  do  not  seem  to  be  any  cases 
in  point,  and  such  would  probably  still  be  the  case  under  section  1323.  How- 
ever, the  problem  of  persuasion,  short  of  a  clearly  evil  act  (bribery,  threat, 
etc.),  to  convince  a  witness  to  absent  himself  or  to  refuse  to  testify,  is 
handled  under  the  Code  by  making  applicable  for  prosecution  under  the 
Code's  criminal  solicitation  offense  (section  1003(a)).  the  crimes  of  failing 
to  appear,  to  produce  information,  or  to  be  sworn  (section  1332)  and  refusing 
to  testify  (section  1333).  Such  acts  of  persuasion  that  obstruct  justice  will  be 
made  criminal  in  the  form  of  a  solicitation  to  commit  a  contumacious  act.  As 
solicitation  is  generally  graded  at  one  class  less  than  that  of  the  crime  so- 
licited, the  penalty  will  be  that  of  a  Class  A  misdemeanor.  Grading  at  a 
misdemeanor  level  rather  than  at  the  felony  level  used  in  sections  1322  and 
1323  reflects  the  fact  that  only  persuasion  is  involved  not  aggravated  conduct 
such  as  bribery,  threats,  and  the  like. 

An  issue  exists  whether  bribery,  in  the  context  of  corrupting  a  witness. 
should  be  limited  to  the  payment  of  "anything  of  pecuniary  value"  instead 
of  the  bre-ader  "anything  of  value."  The  graft  section  (section  1352 )_  is 
limited  to  payments  of  pecuniary  value  primarily  to  eliminate  from  criminal 
coverage  such  minor  gifts  between  public  servants  and  citizens  as  business 
lunches  or  theater  tickets.  It  is  doubtful,  however,  if  such  essentially  harmless 
gifts  are  likely  to  pass  between  defendants  and  witnesses  in  a  criminal  case. 
Thus  S.  1400  opts  for  a  blanket  bar  on  anything  of  value  passing  to  a  witness 
for  or  because  of  influencing  his  testimony  or  for  any  other  of  the  specified 
actions. 

In  its  jurisdiction  provision  section  1323  uses  the  phrase  "or  would  be"  so 
that  the  jurisdictional  base  reads  "where  the  official  proceeding  is  or  would 
be  a  federal  official  proceeding"  (section  1322(e)  (1)).  This  phrase  makes  clear 
the  premise  set  forth  in  the  section  that  a  pending  official  proceeding  should 
not  be  a  prerequisite  to  a  prosecution.  As  long  as  the  acts  committed  are  di- 
rected at  witnesses  or  informants  who  would  eventually  become  involved  with 
federal  official  proceedings,  sufficient  grounds  exist  for  the  exercise  of  federal 
jurisdiction. 

Under  existing  law,  the  bribery  of  a  witness  in  a  local  or  state  court  in  viola- 
tiontion  of  state  law  would  be  a  federal  offense  if  the  defendant  crossed  a  state 
line  or  used  a  facility  in  interstate  or  foreign  commerce,  including  the  mails 
(18  U.S.C.  1952).  S.  1400  has  continued  this  existing  federal  jurisdiction  for 
briberv  of  a  witness  or  informant  in  a  state  or  local  official  proceeding  (section 
1322(e)(3),  (4). 

A  special  jurisdictional  base  has  been  added  to  cover  a  payment  made  to 
prevent  the  comrrmnication  of  information  relating  to  an  offense  to  a  law 
enforcement  officer  (section  1322(e)  (2)).  Current  law  covers  the  preventing  of 
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communication  of  information  relating  to  violation  of  a  federal  law  to  a  crim- 
inal investigator.  The  latter  term,  however,  is  restrictively  defined  to  include 
only  duly  authorized  federal  investigators  (18  U.S.C.  1510(b)).  Thus,  the 
offer  of  a  bribe  to  an  informant  not  to  reveal  the  commission  of  a  federal 
crime  to  a  state  or  local  criminal  investigator  or  police  does  not  violate  the 
statute,  nor  would  a  payment  to  prevent  a  report  of  a  local  crime  to  a  federal 
investigator. 

When  18  U.S.C.  1510  was  enacted  the  Department  stated  that  it  would  be 
unwise  to  extend  federal  coverage  to  non-federal  investigator's  because  of  the 
possibility  that  an  additional  heavy  burden  would  be  cast  upon  federal  investi- 
gative agencies — a  burden  for  which  there  was  no  demonstrated  need.  Five 
years  of  experience  under  18  U.S.C.  1510  has  again  failed  to  demonstrate  any 
need  for  such  expanded  coverage.  The  jurisdictional  base  for  section  1323(a)  (2) 
is  therefore  written  in  terminology  intended  to  parallel  18  U.S.C.  1510.  Thus, 
jurisdiction  will  exist  where  the  law  enforcement  officer  (a  defined  term  in 
section  111)  is  a  federal  public  servant  and  the  information  relates  to  an  offense 
over  which  federal  jurisdiction  exists.  The  latter  phrase,  comporting  with  cur- 
rent law,  does  not  make  it  a  federal  offense  if  an  informant  were  threatened 
or  bribed  not  to  report  an  offense  to  the  F.B.I,  where  the  offense  is  a  purely 
state  or  local  crime. 

Section  1823.     Tampering  with  a  Witness  or  an  Inform  ant 

Section  1323  covers  coercive  acts  employed  to  tamper  with  witnesses  and 
informants.  Thus,  for  instance,  the  comments  on  culpability  appearing  in  the 
preceding  part  of  this  memorandum  apply  equally  to  both  offense  sections,  as 
do  the  comments  on  the  defense-precluded  subsection  which  is  repeated  in 
section  1323.  The  conduct  sought  to  be  influenced  by  the  prohibited  acts  in 
both  sections  (a  payment  of  anything  of  value  in  section  1322  and  the  use 
of  force,  threat,  intimidation,  or  deception  in  section  1323)  is  also  identical, 
although  the  "for  or  because  of"  language,  which  is  particularly  suited  to  a 
bribery  statute,  is  replaced  in  section  1323  with  more  appropriate  language 
of  similar  import — to  "influence"  testimony  or  to  "cause  or  induce"  the  with- 
holding of  testimony,  etc. 

Taken  together  with  section  1322.  these  two  offense  sections  contain  vir- 
tually all  the  criminal  acts  presentlv  prosecuted  under  18  U.S.C.  201(h), 
201  (i),  1503,  1505.  and  1510. 

The  tampering  offense  employs  the  term  "force,  threat,  intimidation,  or  de- 
ception." This  was  done  to  comport  with  the  identical  language  used  in  aircraft 
hijacking  (section  1625)  and  the  definition  of  "restrains"  for  the  kidnapping 
series  of  statutes  (section  1624(a)(1)).  It  is  doubtful  that  the  meaning  of 
these  terms,  used  here  in  the  context  of  forcing  a  witness  to  act  in  a  certain 
way,  could  vary  from  their  meaning  as  used  in  the  context  of  forcing  someone 
to  go  someplace  against  his  will.  Again,  the  use  of  similar  terms  will  make 
for  uniformity  both  of  prohibited  conduct  and  future  judicial  interpretation 
throughout  the  new  Code. 

It  should  be  noted  that  in  the  case  of  an  informant  in  a  criminal  investiga- 
tion, section  1323  does  not  restrict  deception  to  that  of  the  informant  by  the 
actor,  but  includes  deception  of  the  law  enforcement  officer  as  well.  Tt  is 
equally  as  obstructive  to  deceive  a  law  enforcement  officer  as  to  a  meeting 
place  with  an  informant,  and  thus  frustrate  the  meeting  and  hopefully  dis- 
courage the  informant,  as  it  is  to  deceive  the  informant  in  the  first  instance. 
"Misrepresentation"  to  prevent  a  report  of  an  offense  to  a  criminal  investi- 
gator is  also  currently  a  violation  of  18  U.S.C.  1510. 

Section  1323  contains  a  defense  to  a  prosecution  for  use  of  a  threat  intended 
to  influence  another's  testimony  in  an  official  proceeding,  if  the  threat  was  not 
of  unlawful  harm  and  was  used  solely  to  influence  the  person  to  testify  truth- 
fuPv  (section  1323(b)).  This  is  intended  to  avoid  the  possibility  that  a  prose- 
cutor could  violate  the  statute  by  threatening:  a  potential  witness  with  a  ner- 
jury  prosecution  should  he  testify  falsely.  This  defense  is  included  in  lisrht  of 
the  fact  that  a  threat  to  induce  someone  to  testify  truthfully,  as  well  ns  to 
testify  falsely,  violates  the  proposed  statute. 

The  most  difficult  issue  to  resolve  in  the  context  of  section  1323  is  whether 
to  continue  the  catch-all  statement  appearing  at  the  end  of  18  U.S.C.  1503. 
makin?  it  a  crime  corruptly  to  endeavor  to  "influence,  obstruct,  or  impede 
the  due  administration  of  justice." 
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One  of  the  primary  arguments  against  retention  of  a  catch-all  clause  de- 
fining a  crime  in  general  language  is  that  it  contradicts  one  of  the  primary 
goals  of  criminal  code  fevision — that  an  offense  should  be  stated  succinctly, 
precisely,  and  with  specificity. 

There  are,  on  the  other  hand,  a  number  of  cogent  arguments  in  favor  of 
retention  of  the  catch-all  obstruction  of  justice  phrase.  First,  it  has  been  an 
integral  part  of  the  federal  criminal  code,  virtually  word  for  word,  ever 
since  1831.  In  that  143  years  of  history  there  is  virtually  no  record  of  any 
abusive  use  of  the  provision.  Second,  rather  than  permitting  its  abuse,  the 
courts  have  gone  to  great  lengths  to  limit  its  extension.  Thus,  the  catch-all 
has  not  been  used  to  extend  the  statute  beyond  an  existing  official  proceeding, 
although  it  might  well  have  been  properly  utilized  for  that  purpose.  Congress 
was  forced  to  enact  18  U.S.C.  1510  to  cover  threats  to  informants  precisely 
because  the  courts  would  not  permit  a  broader  interpretation  of  existing  law. 
Third,  the  catch-all  language  of  the  statute  has  been  specifically  upheld  as 
not  vague.  Anders&n  v.  United  States,  215  F.2d  84  (6th  Cir.),  cert,  denied,  348 
U.S.  888  (1954).  Fourth  and  perhaps  most  important,  recognition  must  be 
given  to  the  ultimate  purpose  behind  the  obstruction  of  justice  statute,  and 
especially  the  broad  catch-all  phrase.  As  one  court  stated : 

"The  obstruction  of  justice  statute  is  an  outgrowth  of  Congressional 
recognition  of  the  variety  of  corrupt  methods  by  which  the  proper"  adminis- 
tration of  justice  may  be  impeded  or  thwarted,  a  variety  limited  only  by  the 
imagination  of  the  criminally  inclined."  Catrino  v.  United  States,  176  F.2d 
884,  887  (9th  Cir.  1949). 

Finally,  the  purpose  of  preventing  a  miscarriage  of  justice  by  corrupt 
means — a  fundamental  reason  for*  any  statute  on  obstruction  of  justice — 
cannot  fully  be  carried  out  by  a  simple  enumeration  of  the  commonly  prose- 
cuted obstruction  offenses.  There  must  also  be  protection  against  the  rare 
offense  that  is  the  product  of  an  inventive  mind  and  that  also  plainly  ob- 
structs justice. 

It  is  conceivable  that  such  rare  offenses  could  be  reached  by  adding  to  the 
terms  contained  in  the  obstruction  statutes,  but  it  is  clear  that  all  such 
potential  situations  could  not  be  covered  without  drafting  intricate  offense 
subsections  of  limited  usefulness  to  cover  specific  reported  cases  and  fact 
situations.  Even  if  that  could  be  done,  there  would  be  no  way  to  guard  against 
the  novel  obstructive  conduct  that  some  person  may  devise  in  the  future.  On 
the  whole,  retaining  a  catch-all  subsection  for  section  1323  is  both  necessary 
and  desirable.  Its  advantages  and  usefulness  outweigh  the  fact  that  its  pres- 
ence seems,  upon  a  casual  reading,  to  be  an  anachronism  in  a  modern  crim- 
inal code. 

To  comport  fully  with  the  scope  of  the  catch-all  clause  in  ciifrent  18  U.S.C. 
1503  and  1505,  it  was  necessary  to  draft  three  separate  phrases  to  cover 
obstruction  of  justice,  obstruction  of  the  administration  of  a  law.  and  ob- 
struction of  the  power  of  congressional  inquiry   (section  1323(a)  (2)  (A)-(C)). 

Section  132Jf.     Retaliating  Against  a  Witness  or  an  Informant 

Section  1324  carries  forward  the  existing  federal  law  barring  retaliation 
against  the  person  or  property  of  witnesses  and  informants  in  official  pro- 
ceedings and  criminal  investigations,  provisions  presently  contained  in  18 
U.S.C.  1503,  1505,  and  1510. 

The  National  Commission  grouped  retaliation  against  witnesses  and  in- 
formants with  retaliation  against  public  servants  (F.R.  1367)  and  placed  the 
complete  statute  in  the  series  dealing  with  bribery,  graft,  and  intimidation 
of  public  servants.  As  witnesses  and  informants  are  not  public  servants,  the 
Department  drafted  this  separate  section  for  inclusion  in  the  series  of  statutes 
on  obstruction  of  justice.  This  affords  a  more  logical  and  rational  approach  to 
the  offense  of  retaliation. 

Section  1325.     Tampering  with  Physical  Evidence 

Section  1325  covers  the  offense  of  tampering  with  physical  evidence  cur- 
rently prosecuted  under  the  general  obstruction  of  justice  statutes.  18  U.S.C. 
1503.  1505.  However,  under  current  law  this  offense  is  reached  only  by  use 
of  the  catch-all  clause  dealing  with  obstruction  of  the  due  administration 
of  justice ;  the  only  specific  statute  in  ctirrent  title  18  on  the  subject  deals  only 
with  alteration  of  court  records  (18  U.S.C.  1506). 
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The  section  spells  out  the  prohibited  acts  in  detail,  harring  the  alteration. 
destruction,  mutilation,  concealment,  or  removal  of  a  record,  document,  or  other 
object.  The  key  factor  in  the  offense  is  the  conduct  and  motive  of  the  defendant. 
For  this  reason,  the  proposal  states  that  an  offense  is  committed,  regardless  of 
the  admissibility  in  evidence  of  the  object  in  question,  if  the  tampering  occurs 
with  the  requisite  intent.  A  specific  intent  to  impair  the  integrity  or  availability 
of  the  object  in  an  official  proceeding  must  be  shown.  The  placing  on  the  gov- 
ernment of  the  burden  of  proving  a  specific  intent  is  in  recognition  of  the 
fact  that  destruction  of  an  object  or  a  document  can  often  be  an  ambiguous 
act,  and  criminal  liability  should  attach  only  for  acts  clearly  intended  to 
interfere  with  or  to  obstruct  an  official  proceeding. 

Section  1S26.     Communicating  xcith  a  Juror 

This  section  carries  forward  the  basic  thrust  of  18  U.S.C.  1504,  barring  the 
influencing  of  a  juror  by  means  of  improper  communications.  The  section 
covers  any  communication,  whether  written  or  oral,  since  the  underlying  pur- 
pose of  the  section  is  to  insulate  the  juror  from  all  external  pressures  while 
he  is  serving  his  official  capacity.  Accordingly,  the  statute  reaches  communica- 
tions to  the  juror's  immediate  family  as  well  as  communications  to  the  juror 
himself. 

The  government  must  prove  that  the  communication  was  intended  to  im- 
properly influence  the  juror's  official  action.  The  word  "improperly"  is  in- 
cluded specifically  to  exclude  from  the  purview  of  the  statute  such  obviously 
proper  actions  as  requests  by  a  prospective  witness  for  a  hearing  before  a 
grand  jury,  or  an  attorney's  exhortations  to  a  jury   in   summation. 

The  general  definition  section  (section  111)  states  that  the  word  "juror*' 
includes  both  grand  and  petit  jurors.  It  should  also  be  noted  that  a  juror 
is  included  within  the  definition  of  "public  servant"  (section  111),  and  as 
such  he  receives  full  coverage  against  threats  (section  1357).  retaliation 
(section  1358),  bribery  (section  1351),  murder  (section  1601)  and  all  the 
various  statutes  (sections  1611-1614:  1616-1617). 

Section  1331.     Criminal  Contempt 

Section  1331  begins  a  series  of  offenses  that  consolidate  a  variety  of  contempt 
offenses  currently  located  throughout  the  United  States  Code.  These  sections 
create  specific  offenses  covering  the  typical  kinds  of  criminal  contempt,  some 
of  which  are  now  punishable  only  by  the  court  under  18  U.S.C.  401.  The  result 
is  intended  to  complement  the  power  of  the  court  to  punish  criminal  contempt 
by  making  criminal  contempts  subject  to  prosecution  as  ordinary   offenses. 

St-ciion  1331  sets  forth  the  proscribed  conduct  in  subsection  (a).  It  makes 
it  an  offense,  inter  aim,  to  misbehave  in  the  presence  of  the  court  so  as  to 
obstruct  the  administration  of  justice,  disobey  or  resist  a  lawful  court  order, 
or,  as  an  officer  of  the  court,  to  misbehave  in  an  official  transaction.  It  is 
intended  essentially  to  reenact  18  U.S.C.  401,  but  with  one  major  change: 
whereas  18  U.S.C.  401  is  stated  in  terms  of  the  court's  having  jurisdiction  to 
punish  as  contempt  the  conduct  described,  subsection  1331(a)  is  stated  in 
the  usual  Code  terms  of  a  person  being  guilty  of  an)  offense  if  he  engages  in 
the  conduct  described.  The  subsection  is  designed  to  facilitate  implementation 
of  the  decision  to  permit  a  prosecution  under  this  section  to  be  commenced 
either  by  a  federal  prosecutor  or  by  the  court. 

The  culpability  standards  under  section  1331(a)  (1)  are  intended,  as  closely 
as  possible,  to  follow  the  interpretation  recently  given  18  U.S.C.  401(1)  in 
United  States  v.  Seale,  461  F.2d  345  (7th  Cir.  1972).  and  United  States  ex  rel. 
Robson  v.  Oliver,  470  F.2d  10  (7th  Cir.  1972).  In  those  cases,  the  Seventh 
Circuit  observed  that  four  basic  elements  are  required  for  conviction:  (1) 
intentional  conduct;  (2)  constituting  misbehavior  (defined  as  "conduct  in- 
appropriate to  the  particular  role  of  the  actor,  be  he  judge,  juror,  party, 
witness,  counsel,  or  spectator;  (3)  which  causes  an  actual  and  material  dis- 
ruption or  obstruction  of  the  administration  of  justice;  (4)  within  the  court's 
presence  or  near  thereto.  With  respect  to  the  nature  of  the  intent  required 
for  conviction,  the  court  in  Scale  rejected  l>oth  the  defendant's  suggested 
standard  that  the  actor  must  have  a  purpose  to  subvert  the  administration 
of  justice,  and  the  government's  suggested  standard  that  he  merely  know 
what  he  is  doing.  Rather,  the  court  adopted  a  middle  ground,  holding  that 
the  "minimum  requisite  intent  is  better  defined  as  a  volitional  act.  done  by 
one  who  knows  or  should  reasonably  be  aware  that  his  conduct  is  wrongful." 
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The  Department  acquiesces  in  this  view  and  seeks  to  codify  this  standard  in 
subsection  (a)  (1)  by  the  drafting  technique  of  requiring  at  least  a  "reckless" 
state  of  mind  with  respect  to  the  result  of  causing  an  obstruction  of  the 
administration  of  justice  (see  section  303(a) ). 

In  view  of  the  intent  in  this  subsection  to  reflect  the  culpability  standard 
enunciated  in  Scale,  the  Department  also  approves  the  Scale  court's  ad- 
monition that,  in  the  case  of  "borderline  conduct,"  a  prior  warning  by  the 
court  that  the  conduct  is  regarded  as  contumacious  may  be  a  prerequisite  to 
a  finding  that  the  defendant  acted  with  the  required  intent. 

Subsection  (a)(2)  is  intended  to  codify  18  U.S.C.  401(3).  The  prohibited 
conduct  is  disobeying  or  resisting  a  writ,  process,  order,  rule,  decree,  or 
command  of  the  court. 

Unlike  the  formulation  of  the  National  Commission,  which  used  the  phrase 
"lawful  writ,  process,  order,  rule,  decree,  or  command,"  the  Department  utilizes 
the  present  formulation  in  18  U.S.C.  401(3),  which  does  not  contain  the  word 
"lawful."  The  evident  effect  of  adopting  the  National  Commission's  recom- 
mendation would  be  to  afford  a  defense  where  the  defendant  could  show  that 
the  court's  order  was  in  fact  not  lawful.  However,  present  law  is  clear  that 
the  invalidity  of  a  court  order  is  generally  not  a  defense  in  a  criminal  con- 
tempt proceeding  alleging  its  disobedience  or  resistance.  The  rationale  for 
the  current  rule  is  that  a  person's  belief  that  a  court  has  erred  in  its  order 
or  command  does  not  justify  contumacious  disobedience.  Rather,  the  indi- 
vidual's recourse  lies  in  appealing  the  order  in  question  within  the  frame- 
work of  the  court  system.  Such  a  result  is  generally  desirable  and  in  keeping 
with  the  integrity  of  and  respect  due  the  federal  courts.  Accordingly,  sub- 
section (a)  (2)  is  intended  to  preserve  the  existing  doctrine  that  ordinarily 
illegality  of  the  court's  order  is  no  defense. 

Subsection  (a)(3)  is  designed  to  codify  18  U.S.C.  401  (2). The  conduct  pro- 
scribed is  misbehaving  in  an  official  transaction  as  an  officer  of  the  court. 
Misbehaving  is  intended  to  have  the  same  meaning  as  under  subsection  (a)  (1), 
that  is,  it  is  intended  to  have  the  meaning  placed  upon  that  term  (in  its 
variant  form)  in  United  States  v.  Seale,  supra,  i.e..  conduct  inappropriate  to 
the  particular  role  of  the  actor.  In  accordance  with  a  Supreme  Court  decision, 
the  term  "officer  of  the  court"  in  this  context  is  not  intended  to  include 
counsel.  Counsel  may  be  guilty  only  of  contempts  of  the  type  set  forth  in 
subsection  (a)(1)  and  (2).  This  provision,  on  the  other1  hand,  is  designed 
to  reach  such  court  officers  as  a  marshal,  clerk,  or  bailiff. 

Section  1332.     Failure  to  Appear,  to  Procure  Information,  or  to  he  Sworn 

Section  1332  makes  it  illegal  to  fail  to  comply  with  a  lawful  order  (1)  to 
appear  to  testify  or  to  produce  records,  (2)  to  remain  at  or  occupy  a  desig- 
nated place  from  which  to  testify,  or  (3)  to  be  sworn  as  a  witness  in  an 
official  proceeding. 

Section  111  defines  "official  proceeding"  to  include  a  proceeding  before  any 
government  agency,  and  defines  "government  agency"  to  include  "a  department, 
independent  establishment,  commission,  administration,  authority,  board,  or 
bureau  of  the  executive,  legislative,  judicial,  or  other"  branch  of  government, 
and  a  corporation  in  which  a  government  has  a  proprietary  interest."  Thus, 
section  1332  covers  orders  to  appear  and  produce  testimony  before  all  gov- 
ernment agencies.  Congress,  and  the  courts. 

Under  section  1332  a  burden  is  placed  upon  the  defendant  to  prove  by  a 
preponderance  of  the  evidence  that  his  conduct  was  privileged,  or  that  bis 
failure  to  appear  or  to  produce  evidence  was  not  in  reckless  disregard  of  an 
order  to  do  so.  The  reouirement  that  the  defendant  assume  this  responsibility 
is  consistent  with  current  law. 

Section  1333.     Refusing  to  Testify 

Section  1333  makes  it  an  offense  to  refuse  to  testify  when  ordered  to  do  so 
at  an  official  proceeding.  A  reouirement  that  the  tesfimonv  or  answer  sought 
in  fact  be  pertinent  is  made  an  element  of  the  offense  where  the  official  pro- 
ceeding. A  requirement  that  the  testimony  or  answer  sought  in  fact  he  per- 
tinent is  made  an  element  of  the  offense  where  the  official  proceeding  is  under 
tbe  authority  of  Congress  or  either  House  thereof,  as  under  present  law.  An 
affirmative  defense  is  provided  for  a  person  who  is  legally  privileged  to  refuse 
to  testify. 

This  section  is  designed,  in  the  main,  to  preserve  existins:  law.  Thus,  for 
example,  subsection    (a)  (1)    is  intended  to  carry  forward  the  offense  of  con- 
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tempt  of  Congress  set  forth  in  2  U.S.C.  192.  Under  present  law,  it  is  Qecessarj 
that,  the  question  posed  he  pertinent.  That  requirement  is  expressly  retained 
in  suhsection  (a)  (1).  It  is  intended  that  a  finding  of  pertinency  be  conditioned 
— as  under  present  law — not  only  upon  a  holding  that  the  question  posed  was 
relevant  to  the  subject  then  being  examined,  but  also  upon  a  determination 
that  the  subject  under  inquiry  was  within  the  jurisdiction  of  the  Committe  • 
or  House  of  Congress,  and  that  such  a  pertinency  had  been  adequately  ex- 
plained to  the  defendant. 

An  additional  requirement  is  that  the  presiding  officer  direct,  the  witness 
to  answer  and  advise  him  that  his  refusal  to  do  so  might  subject  him  t>> 
criminal  prosecuti  on.  This  provision  is  included  because  it  is  clearly  to  the 
advantage  of  any  inquiry  that  the  witness  answer  the  questions  posed  rather 
than  be  prosecuted  for  failing  to  do  so.  Whether  it  be  Congress,  a  court,  or 
an  administrative  agency,  the  purpose  of  asking  questions  is  to  elicit  answers 
and  this  provision  is  supportive  of  that  goal. 

Refusing  to  testify  in  official  proceedings  other  than  Congressional  inquiries 
is  treated  in  a  separate  subsection  (section  1333(a)(2))  because  there  is  no 
court-imposed  requirement  of  pertinency  in  these  other  proceedings  and  thus 
no  need  to  impose  that  additional  burden  on  establishing  the  case. 

Section  133J/.  Certification  for  Prosecution  Under  Section  1332  or  1333  in 
which  a  Congressional,  Proceeding  is  Involved 

Section  1334  is  procedural  in  nature  and  requires  that  an  offense  under 
sections  1332  and  1333  involving  an  official  proceeding  conducted  by  the  Con- 
gress initially  must  be  reported  to  the  House  of  Congress  in  question  or  to 
its  presiding  officer  if  the  House  is  not  in  session.  The  House  in  question. 
if  it  is  in  session,  must  then  order  its  presiding  officer1  to  certify  the  facts 
to  the  appropriate  United  States  Attorney.  The  section  then  places  upon  the 
United  States  Attorney  a  duty  to  initiate  prosecution  or  to  bring  the  matter 
before  a  grand  jury  for  its  action.  This  procedure  follows  current  law  under 
2  U.S.C.  194. 

Section  1334  also  provides  that  the  failure  to  follow  these  certification  re- 
quirements is  a  bar  to  prosecution  and  provides  for  a  hearing  on  that  issue 
out  of  the  presence  of  the  jury.  At  such  a  hearing  the  burden  of  proof,  by  a 
preponderance  of  the  evidence,  is  placed  on  the  defendant. 

Section  1341.     Perjury 

The  primary  federal  statutes  on  perjury  are  three  in  number  and  are  con- 
tained in  18  U.S.C.  1621-23.  The  basic  perjury  statute,  of  many  years  stand- 
ing, is  18  U.S.C.  1621.  It  forbids  giving  any  testimony,  declaration,  deposition, 
or  certificate  on  a  material  matter  which  the  declarant  "does  not  believe  to 
be  true"  when  the  statement  is  given  under  oath  and  before  a  competent 
tribunal,  officer,  or  person  in  any  case  in  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered. 

In  1970  Congress  enacted  18  U.S.C.  1623,  dealing  with  false  declarations 
before  an  ancillary  to  a  grand  jury  or  court  proceeding.  The  elements  of  this 
offense  are  essentially  the  same  as  those  contained  in  section  1621 :  an  oath, 
a  knowingly  false  declaration  that  is  material,  and  a  formal  proceeding.  The 
difference  between  perjury  under  section  1623  and  the  older  statute  is  twofold. 
First,  the  new  statute  covers  only  matters  before  or  ancillary  to  a  court  or 
grand  jury  proceeding,  whereas  section  1621  is  much  broader,  covering  oaths 
before  any  comptent  tribunal,  officer,  or  person.  Second,  the  new  statute 
was  designed  to  resolve  evidentiary  anachronisms  that  had  long  plagued 
perjury  cases,  making  successful  prosecutions  needlessly  difficult.  Thus,  the 
new  statute  does  away  with  the  "two  witness"  rule  and  the  requirement  for 
direct  evidence  of  the  falsity  of  the  statement.  In  addition,  the  new  statute 
permits  the  government  to  obtain  a  conviction  upon  alleging  and  proving  two 
inconsistent  statements  without  proving  which  one  is  false,  and  provides  the 
declarant  with  an  opportunity  for  retraction  under  certain  circumstances.  All 
of  these  changes  apply  only  to  section  1623  and  not  to  the  older  section  1621. 
The  net  result  is  that  there  are,  at  present,  two  distinct,  major  criminal 
st\i tufas  coverinsr  essentially  the  same  conduct.  A  third  statute  in  current,  law. 
18  U.S.C.  1622,  deals  with  subornation  of  perjury — a  subject  that  is  covered 
in    the    code    under    the    criminal    solicitation    statute     (seetlon    1008). 

Section  1341  is  essentially  a  recodification  of  current  law  In  Code  termi- 
nology. Thus,  the  four  basic  perjury  elements  are  retained.  An  oath  is  neces- 
sary, a   false  statement  knowingly  made  is   required,   the  statement  must  be 
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material  to  the  matter  in  question,  and  the  statement  must  be   made  in  an 
official  proceeding. 

The  requirement  that  the  false  declaration  be  material  to  the  proceedings 
in  question  is  not  only  the  current  law  under  both  18  U.S.C.  1621  and  the 
recent  18  U.S.C.  1623,  but  also  is  proposed  by  the  National  Commission.  To 
complement  the  perjury  statute,  a  lesser  misdemeanor  offense  of  nonmaterial 
faise  swearing,  as  suggested  by  the  National  Commission,  is  also  recom- 
mended. A  number  of  clear  cases  of  lying  under  oath  have  been  lost  because 
the  statements  were  deemed  nonmaterial.  It  would  seem  that  lying  under  oath 
in  an  official  proceeding,  even  though  not  material,  should  nevertheless  be  an 
offense.  The  lack  of  materiality  and  the  resultant  lessened  adverse  influence 
on  the  proceedings  warrant  grading  nonmaterial  false  swearing  as  a  mis- 
demeanor. The  problem  of  materiality  and  its  affect  on  perjury  prosecutions 
led  the  Commissioners  on  Uniform  Acts  in  their  Model  Act  on  Perjury  in 
1952  to  urge  total  elimination  of  materiality  in  perjury,  stressing  the  con- 
fusion it  creates  and  the  difficulty  of  its  application  in  individual  cases.  A 
middle  ground  between  the  Model  Act's  suggestion  and  current  law  is  the 
creation  of  the  lesser  included  misdemeanor  offense.  This  has  been  adopted 
by  the  Model  Penal  Code  as  well  as  the  National  Commission. 

Current  case  law  holds  overwhelmingly  that  the  issue  of  materiality  is  a 
question  of  law  for  the  court  and  not  one  of  fact  for  the  jury.  S.  1400  joins 
with  National  Commission  in  recommending  no  change  in  this  concept.  Making 
materiality  a  matter  of  law,  however,  does  not  mean  that  where  the  issue  of 
materiality  depends  upon  disputed  facts  that  the  jury  should  not  decide  the 
factual  questions.  In  such  a  case,  the  court  should  leave  the  factual  decision 
to  the  jury  with  instructions  on  the  question  of  materiality  to  be  applied 
after  the  factual  determination. 

The  National  Commissions  misdemeanor  offense  of  false  swearing  is  dis- 
tinguished from  perjury  by  the  phrase  "whether  or  not  material"  (F.R. 
1352(1)).  This  might  imply  that  a  false  swearing  conviction  is  appropriate 
even  if  the  statement  is  material.  This  would  result  in  the  felony  of  perjury 
and  the  misdemeanor  of  false  swearing  having  identical  elements  in  the  case 
of  a  material  falsehood.  Such  a  result  probably  was  not  intended  by  the 
National  Commission,  especially  since  it  recognized  that  materiality  is  a  matter 
of  law  for  the  court.  In  S.  1400's  separate  statute  on  false  swearing,  the  words 
"whether1  or  not  material"  are  deleted  and  the  offense  is  defined  in  terms 
identical  to  those  of  the  perjury  statute  except  for  the  absence  of  the  element 
of  materiality.  Also,  the  offense  is  defined  separately,  rather  than  as  a 
subsection  of  false  statements  (as  in  the  National  Commission's  Report)  or 
of  perjury,  on  the  theory  that,  insofar  as  is  practicable,  each  criminal  offense 
in  the  new  Code  should  be  set  forth  in  a  distinct,   separate  statute. 

Evidentiary  issues  have  long  been  a  subject  of  debate  with  regard  to  perjury. 
For  centuries  it  has  been  the  general  rule  in  all  perjury  prosecutions  that  the 
falsity  of  the  statement  in  question  must  be  proved  by  the  testimony  of  two 
witnesses.  In  recent  decades  the  rule  has  come  to  require  at  least  one  witness 
plus  some  independent  corroboration.  The  rule  had  its  origin  in  English  Star 
Chamber  proceedings  in  the  days  when  at  common  law  a  defendant  could  not 
testify  in  his  own  behalf. 

The  two  witness  rule  has  been  the  subject  of  considerable  criticism,  mainly 
because  it  is  deemed  an  anachronism  which  has  outlived  its  original  reason 
for  existence.  There  is  little  reason  why  the  standard  of  reasonable  doubt 
should  be  sufficient  in  itself  in  all  other  cases,  no  matter"  the  number  of  wit- 
nesses, and  not  in  perjury.  (It  should  be  noted  that  the  two  witness  rule 
applies  only  to  the  falsity  of  the  statement  and  not  to  any  other  element  of 
perjury.  For  the  other  elements,  the  reasonable  doubt  standard  is  followed.) 
The  danger  of  false  accusations  is  just  as  real  in  the  case  of  other  crimes  as 
well,  yet  the  criminal  law  has  found  such  special  rules  unnecessary.  It  is 
especially  relevant  that  the  two  witness  rule  does  not  apply  to  the  analogous 
crime  of  false  statements  under  18  U.S.C.  1001. 

Congress  in  enacting  18  U.S.C.  1623  removed  the  two  witness  rule  entirely. 
It  might  be  noted  that  the  Supreme  Court  in  Wetter  v.  United  States  323  U.S. 
606  (1945),  indicated  that  Congress  indeed  had  the  power  to  change  the  rule. 

A  corollary  to  the  two  witness  rule  requires  that  a  conviction  for  perjury 
be  based  on  direct,  not  circumstantial  evidence.  This  has  led  to  numerous 
problems  and  judicial  exceptions.  For  instance,  while  circumstantial  evidence 
is  generally  unacceptable,  it  is  acceptable  if  the  quality  of  the  circumstantial 
evidence  is  well   founded.   Other  exceptions   deal   with    documents    that   prove 
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the  falsity,   admissions   of   the   defendant,   and   cases   where   direct   evidence 
of  the  falsity  is  not  possible. 

All  these  special  rules  and  exceptions,  and  their  constant  litigation,  are  a 
direct  result  of  the  continued  vitality  of  the  special  proof  rules  in  perjury. 
S.  1400  takes  the  position  that  these  rules  have  long  since  outlived  their 
usefulness  and  should  be  abrogated  as  Congress  did  in  18  U.S.C.  1623.  Accord- 
ingly, the  Department  proposes  that  convictions  for  perjury  or  for  false 
swearing  be  permitted  to  rest  upon  proof  beyond  a  reasonable  doubt,  without 
the  necessity  of  any  particular  number  of  witnesses  or  of  any  particular  kind  of 
evidence. 

Section  13Jf3.     Making  a  False  Statement 

Section  1343  covers  the  offense  of  making  a  false  statement  in  a  government 
matter  and  Includes  any  false  material  statement,  whether  oral  <>r  written, 
as  does  current  law  under  18  U.S.C.  1001.  The  Department  disagrees  with  the 
drafters  of  the  Model  Penal  Code  and  the  National  Commission  in  their  recom- 
mendation that  false  statements  should  generally  l>e  confined  to  written  state- 
ments, and  that  the  only  oral  false  statements  punishable  should  lie  certain 
false  reports  directed  to  law  enforcement  officials.  While  it  is  true  that  most 
dealings  between  government  agencies  and  citizens  are  eventually  reduced  to 
writing,  the  writings  often  are  not  written  or  signed  by  the  citizen,  and  there 
are  situations  where  oral  false  statements  can  have  serious  consequences.  For 
instance,  bail  hearings  before  committing  magistrates  are  often  handled  in- 
formally with  questioning  by  the  court  of  the  unsworn  defendant  as  to  his 
community  contacts.  An  oral  falsehood  by  the  defendant  as  to  his  job  or  resi- 
dence would  certainly  be  material  and  misleading  to  the  court.  Under  the 
National  Commission's  formulation,  such  a  falsehood  would  not  be  perjury 
because  no  oath  was  given,  and  it  would  not  be  a  false  statement  because  it 
was  oral.  One  reason  to  apply  the  false  statements  statute  to  judicial  proceed- 
ings, as  urged  by  the  National  Commission,  is  to  reach  just  this  sort  of  case. 
Another  example  is  an  oral  false  statement  to  an  internal  revenue  tax  examiner 
who  is  responsible  only  for  civil  tax  liability.  He  would  not  qualify  as  a  law 
enforcement  officer,  but  a  false  oral  explanation  of  a  taxpayer's  claim  could 
be  misleading  to  the  government  and  cause  a  monetary  loss.  Accordingly,  sec- 
lion  1343  is  made  applicable  to  oral  false  statements.  To  make  the  inclusion 
of  oral  false  statements  clearly  understood,  the  word  "statement"  is  defined 
to  mean:  "any  oral  or  written  declaration  or  representation."  (Section 
1340(a)(4)). 

There  are  six  individual  forms  of  prohibited  conduct  in  the  false  statement 
offense  subsection.  Subsection  (a)  (1)  (A)  (dealing  with  false  statements  as 
such),  and  subsection  (a)(1)(F)  (dealing  with  a  trick,  scheme,  or  device, 
parallel  current  law  under  18  U.S.C.  1001.  Both  provide  the  government  with 
broad  protection  against  false  statements.  Current  law  also  covers  "any  false 
written  document  knowing  the  same  to  contain  any  false,  fictitious  or  fraudu- 
lent statement  or  entry."  This  provision  should  generally  he  covered  by  sub- 
section (a)(1)(D)  "knowingly  submits  or  invites  reliance  on  any  material 
writing  or  recording  which  is  forged,  altered,  or  otherwise  lacking  in  authen- 
ticity," and  by  subsection  (a)  (1)  (A). 

Subsection  (a)  (1)  (C)  of  the  proposal  covers  the  intentional  creation  of  a 
false  impression  in  a  written  application  for  a  pecuniary  or  other  benefit  by 
the  omission  of  information  necessary  to  prevent  a  material  statement  from 
being  misleading.  This  is  included  to  make  it  certain  that  this  type  of 
omission  can  result  in  an  indictable  false  statement. 

Subsection  (a)(1)(F).  dealing  with  inviting  reliance  on  a  misleading 
sample,  map.  photograph,  boundary-mark,  or  other  object,  was  suggested  by 
both  the  Model  Fenal  Code  and  the  National  Commission  and  is  included  to 
assure  completeness  of  coverage  in  the  false  statement  statute.  A  separate 
su'tseetion  (a)(1)(B)  is  added  to  clarify  the  existence  of  liability  for  the 
making  of  a  statement  which  in  fact  is  false  but  which  was  made  by  the 
(l(»a.ir>Tit  in  veekloss  disregard  of  its  truth  or  fnlsitv. 

Section  1343(a)(3)  is  intended  to  cover  a  special  form  of  false  statement 
which  is  not  reached  by  the  nroposed  definition  of  "government  matter."  This 
concerns  a  false  statement  in  an  application  made  to  influence  the  actions  of 
i  hunk,  snvintrs  and  lonn  association,  or  credit  union,  the  funds  of  which  are 
insured  l>v  the  federal  government.  Present  law  punishes  such  false  statements 
under  18  U.S.C.  1014.  That  statute  for  many  years  concerned  only  false  state- 
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inents  made  to  government  agencies,  government  authorities,  or  corporations 
in  which  the  government  has  a  proprietary  interest,  such  as  the  Reconstruction 
Finance  Corporation  or  the  Federal  Crop  Insurance  Corporation — entities  that 
would  be  covered  under  section  1343(a)(1)  of  S.  1400  because  of  the  broad 
definition  provided  for  "government  matter."  In  December  1970,  Congress  in  the 
Housing  and  Urban  Development  Act  of  1970  extended  the  reach  of  18  U.S.C. 
1014  to  applications  made  to  esssentially  local  financial  institutions  which  are 
insured  by  such  agencies  as  the  Federal  Deposit  Insurance  Corporation.  It  is 
this  recent  extension  of  the  current  statute  that  section  1343(a)  (3)  reaches 
by  including  any  false  statement  intended  to  influence  the  action  of  a  credit 
institution.  The  term  "credit  institution"  is  defined  in  section  111  to  cover 
almost  all  of  the  nation's  banking  and  credit  institutions.  This  provision 
reaches  virtually  any  false  statement  made  in  any  application  presented  to 
almost  any  state  of  local  bank,  even  though  the  only  federal  nexus  is  the 
fact  of  federal  insurance  of  deposits.  This  jurisdictional  reach,  while  large, 
is  not  unprecedented;  it  is  virtually  identical  with  the  reach  of  the  federal 
bank  robbery  statute,  18  U.S.C.  2113.  Moreover,  where  the  loan  is  large 
enough,  or  where  organized  crime  is  involved,  a  clear  federal  interest  quite 
often  is  present.  Department  experience  in  the  several  years  since  the  enactment 
of  the  amendment  to  18  U.S.C.  1014  has  shown  that  this  provision  is  a  most 
valuable  tool  in  the  fight  against  organized  crime,  and  has  led  to  a  number  of 
significant  prosecutions.  This  experience,  coupled  with  the  fact  that  the  pro- 
vision represents  a  recent  expression  of  Congressional  will,  were  the  determin- 
ing factors  in  retaining  the  section  within  the  new  criminal  Code. 

There  exists  some  confusion  under  the  existing  law  as  to  the  scope  of  18 
U.S.C.  1001,  which  covers  matters  within  the  jurisdiction  of  any  "department 
<>r  agency  of  the  United  Staes."  The  question  has  arisen  whether  the  phrase 
"department  or  agency"  reaches  the  legislative  and  judicial  branches  of  gov- 
ernment. In  United  States  v.  BramUett,  348  U.S.  503  (1954),  the  Supreme 
Court  held  that  the  statute  covered  a  false  statement  made  by  a  Congressman 
to  the  House  of  Representatives  Disbursing  Office.  The  Court  stated  that 
"  'department'  as  used  in  this  context  was  meant  to  describe  the  executive, 
legislative,  and  judicial  branches  of  the  Government."  Nevertheless,  some 
questions  still  have  been  raised  as  to  the  statute's  applicability  to  the  judi- 
cial branch.  Stein  v.  United  States,  363  F.2d  587  (5th  Cir.),  cert,  denied,  385 
U.S.  934  (1966),  United  States  v.  Allen,  193  F.  Supp.  954  (S.D.  Calif.  1961). 
Under  section  1343  of  S.  1400,  false  statement  coverage  will  extend  to  state- 
ments made  in  a  "government  matter,"  the  definition  of  which  specifically 
includes  the  operations  of  the  legislative  and  judicial  branches  (section  111). 
In  this  manner,  the  statute  should  carry  out  the  Bramblrtt  interpretation 
and  make  false  statements  punishable  in  such  matters  as  the  administration 
of  grand  and  petit  jury  selection  and  payments  to  attorneys  under  the 
Criminal  Justice  Act.  Similarly,  false  statements  may  occur  in  the  business 
of  the  courts  and  the  Congress  with  respect  to  their  employees  in  such  matters 
as  expense  vouchers,  as  in  Bramblrtt.  Extending  coverage  of  the  false  state- 
ment statute  to  all  governmental  branches  makes  such  acts  punishable. 

A  defense  is  set  forth  in  section  1343  to  cover  situations  in  which  the  state- 
ment was  given  to  a  law  enforcement  officer  in  the  course  of  a  criminal  in- 
vestigation and  the  statement  was  oral  or  was  a  written  denial  of  guilt 
unaccompanied  by  any  other  false  statement.  Such  a  defense  was  included 
because  the  person  under  investigation  would  normally  be  expected  to  denv 
his  guilt  and  so  the  investigator  would  not  be  misled  by  his  general  assertion 
of  innocence.  However,  the  defense  also  bars  virtually  all  oral  false  statement 
prosecutions  where  the  statement  is  made  to  a  law  enforcement  officer.  Tn 
part  this  is  intended  to  encourage  citizens  to  talk  freely  to  investigators. 

Section  lSJflf.     Making  a  False  Report 

Section  1344  is  necessitated,  in  large  measure,  by  the  defense  contained  in 
section  1343  that  immunizes  false  oral  statements  to  law  enforcement  officers 
during  the  course  of  an  investigation  into  the  T>ossible  commission  of  an 
offense.  Section  1344  recognizes  two  sanations  where  such  false  oral  state- 
ments are  so  dangerous  that  they  must  be  made  criminal. 

The  first  of  these  situations  concerns  a  report  to  a  law  enforcement  officer 
which  falsely  states  that  a  crime  has  been  committed  or  that  a  certain  -per- 
son is  involved  in  a  crime.  The  second  concerns  a  report  to  nn  official  with 
responsibilities  for  emergencies  involving  public  safefv  which  fnlselv  states 
that  something  has  happened  wbich  calls  for  an  emergency  response.  False 
reports  in  these  situations  will  be  violations  of  section  1344. 
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Jurisdiction  is  limited  to  false  reports  made  to  federal  law  enforcement 
officers,  and,  in  cases  of  emergencies,  to  federal  firemen  or"  other  federal 
public  servants.  This  limits  the  reach  of  federal  jurisdiction  for  false  reports  to 
those  cases  where  the  federal  interest  is  the  greatest.  For  instance,  a  false 
report  of  a  federal  crime  to  a  state  or  local  law  enforcement  offices  will  not 
violate  the  statute — only  when  the  false  report  is  made  to  a  federal  law  en- 
forcement officer  is  the  offense  deemed  serious  enough  for  federal  prosecution. 

Section  1345.     Tampering  until  a  Government  Record 

Section  1345  consolidates  a  number  of  indivdual  offenses  scattered  through- 
out the  United  States  Code  dealing  with  destruction  of  or  tampering  with 
government  records.  It  is  intended  to  reach  any  knowing  action  involving  a 
government  record  that  impairs  its  integrity  or  availability.  The  phrase 
"without  authority"  is  included  to  cover  those  cases  where  a  government 
record  is  properly  destroyed  by  lawful  order  of  a  superior  or  in  the  normal 
course  of  business. 

The  term  "government  record''  as  defined  in  section  1346  has  a  two-fold 
meaning.  First,  it  means  any  record  belonging  to  or  kept  by  the  government 
for  information  or  record  purposes,  and,  second,  it  means  any  record  that  a 
person  is  required  to  keep  by  the  tonus  of  a  statute,  or  by  a  regulation,  rule, 
or  order  issued  pursuaut  to  a  statute.  The  term  "record"  includes  a  document 
or  any  other  object. 

Section  1.151.     Bribery 

The  bribery  section  introduces  the  series  of  offenses  in  Chapter  13  that  cover 
the  crimes  of  bribery,  graft,  corruption,  and  intimidation  involving  federal 
public  servants. 

Section  1351  deals  with  bribery  of  "public  servants"  a  term  which  is  broadly 
defined  in  section  111  to  include  all  government  employees  as  well  as  jurors. 

One  basic  structural  change  from  current  law  in  section  1351  is  the  com- 
bination of  the  two  offenses  of  giving  a  bribe  and  receiving  a  bribe  into  one 
single  statute.  Current  law  treats  them  separately  in  IS  U.S.C.  201(b)  and  (e). 
This  results  in  a  lengthy  and  repetitive  statute  where  all  the  elements  of  the 
redundantly  stated,  save  only  the  reference  to  whether  the  bribe  is 
given,  offered,  etc.  or  asked,  demanded,  etc.  S.  1400  combines  the  two  so 
that  bribery  under  section  1351  is  committed  both  by  a  person  who  offers,  gives, 
or  agrees  to  give  anything  of  value  to  a  public  servant,  and  by  a  public 
servant  who  solicits,  demands,  accepts,  or  agrees  to  accept  anything  of  value 
from  another  person. 

The  gravemen  of  the  bribery  offense  under  current  law  is  that  a  flung  of 
value  is  given  or  offered  "corruptly"  with  the  intent  to  influence  or  induce 
the  prohibited  "action.  The  word  "corruptly"  serves  to  distinguish  the  act 
from  the  mere  giving  of  a  gift  or  a  payment  in  the  general  hope  of  favorable 
action  by  the  recipient;  it  implies  an  offer  or  agreement  contemplating  the 
violation  of  the  public  servant's  duty.  However,  it  also  serves  to  denote  the 
state  of  mind  of  either  the  bribe  offeror  or  the  recipient  or  both,  and  is  thus 
a  word  designating  culpability.  Difficulties  have  arisen  because  the  word  is 
somewhat  ambiguous  and  is  subject  to  differing  interpretations.  Moreover,  by 
suggesting  state  of  mind,  its  presence  would  need'essly  introduce  a  variant 
to  the  carefully  defined  culpability  terms  set  forth  in  Chapter  3  of  the  Code. 
S.  1400  deletes  the  word  "corruptly,"  and  instead  places  emphasis  on  the  bar- 
gain or  agreement.  To  reach  this  result,  section  1351  uses  the  phrase  "in  return 
for  an  agreement  or  understanding."  The  Department  believes  that  this  phrase 
is  a  clear  and  accurate  representation  of  the  idea  of  a  quid  pro  nno.  The 
phrase   is   also  used   in   the  New  York  bribery   statute  enacted   in    1007. 

The  agreements  or  understandings  covered  by  section  1351  are  those  to  the 
effect  "that  the  recipient's  official  action  as  a  public  servant  will  be  influenced 
[by  the  payment],  or  that  the  recipient  will  violate  a  legal  duty  as  a  public 
servant."  The  phrase  "will  be  influenced"  is  taken  from  current  law.  These 
phrases  are  couched  in  the  future  tense,  and  it  is  thus  not  possible  to  make 
a  bribe  in  the  form  of  a  quid  pro  quo  agreement  for  a  oast  act.  Such  conduct, 
is  covered  by  the  graft  section  (section  1352).  a  lesser  included  offense  to 
bribery. 

Tt  is  intended  that  the  official  act  need  not.  be  an  improper  act.  One  can  be 
bribed  to  perform  an  act  as  a  public  servant  that,  would  be  performed  in  any 
event:  that  nothing  officially  wrong  took  place  should  be  no  defense  to  a 
bribe  payment.  The  use  of  the  words  "will  be  influenced  thereby"  should  not 
affect  or  change  this  result. 
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"Official  action"  is  broadly  defined  in  the  general  definition  section  as  "a 
decision,  opinion,,  recommendation,  judgment,  vote,  or  other  conduct  involving 
an  exercise  of  discretion  by  a  public  servant  in  the  course  of  his  employment" 
(section  111).  The  word  '"judgment"  was  included  to  make  certain  that  such 
actions  as  formal  court  judgments  and  decrees  are  covered. 

The  term  "public  servant"  is  broadly  defined  to  include  any  government 
employee  who  solicits  or  takes  a  bribe  to  influence  any  official  act  or  to  violate 
any  legal  duty.  No  matter  how  low  the  public  servant's  position,  he  is  not 
justified  in  permitting  corruption  of  his  conduct.  Moreover,  the  term  covers 
advisers  and  consultants  as  well  as  any  person  "authorized  to  act  for  or  on 
behalf  of  the  government."  This  would  include  part-time  employees  and  those 
persons  charged  with  responsibility  for  carrying  out  governmental  orders, 
even  though  their  compensation  may  not  come  directly  from  the  federal  gov- 
ernment, such  as  an  examining  physician  appointed  by  a  local  Selective 
Service  Board.  It  would  also  cover  persons  licensed  to  perform  certain  regu- 
latory functions,  such  as  grain  inspection  (7  U.S.C.  450)  and  fruit  and  vege- 
table grading  (7  U.S.C.  1622(h)),  as  well  as  persons  under  contract  to  per- 
form similar  functions,  such  as  a  private  veterinarian  holding  a  contract  for 
services  in  connection  with  the  control  and  eradication  of  animal  disease 
(21  U.S.C.  114a).  This  accords  with  current  law.  Moreover,  the  phrase  "author- 
ized to  act  for  or  an  behalf  of  the  government"  is  intended  to  reach  civilian 
employees  of  the  military  post  exchange  system,  commissary  operations, 
officers'  non-commissioned  clubs,  and  the  like,  even  if  such  employees  are  not 
United  States  citizens.  This  accords  with  current  law  interpretations  of  18 
U.S.C.  201(a)  {Harlow  v.  United  States,  ^01  F.2d  361  (5th  Cir.),  cert,  denied, 
371  U.S.  814  (1962) ).  Members  of  the  military  are  also  intended  to  be  included 
within  the  meaning  of  the  term  "public  servant." 

Violation  (as  opposed  to  performance)  of  a  "legal  duty"  is  included  as  a 
prohibited  purpose  of  a  bribe.  It  reaches  misdeeds  committed  by  the  public 
servant  which  are  outside  his  decision  making  power  or  the  discretionary 
action  scope  of  his  employment.  This  is  consistent  with  current  law  and 
eliminates  the  defense  that  the  bribee  did  not  commit  a  crime  because  the 
action  contemplated  or  taken  was  not  an  "official  action"  for  which  he  was 
responsible.  While  undefined,  it  is  intended  that  "legal  duty"  be  broadly  in- 
terpreted, and  that  it  include  duties  that  derive  from  all  sources — the  Consti- 
tution, statutes,  agency  regulations,  written  or  oral  agency  policies,  and 
directions  from  supervisors. 

Voters  are  not  included  within  the  definition  of  "public  servant,"  nor  are 
they  included  within  the  definition  section  of  the  current  bribery  statutes.  The 
bribing  of  voters  is  covered  in  the  section  on  obstructing  an  election  (section 
1521). 

A  recurrent  problem  in  bribery  statutes  has  been  the  determination  of  the 
moment  when  a  person  became  a  public  servant  for  purposes  of  coverage  by 
the  statute.  Current  law  covers  a  person  "who  has  been  selected  to  be  a 
public  official"  (18  U.S.C.  201(b).  (c)).  In  turn,  a  person  so  selected  is  de- 
fined to  be  "any  person  who  has  been  nominated  or  appointed  to  be  a  public 
servant,  or  has  been  officially  informed  that  he  will  be  so  nominated  or  ap- 
pointed" (18  U.S.C.  201(a)).  Obviously,  a  federal  interest  exists  in  pro- 
hibiting the  corruption  of  a  person  before  he  actually  enters  upon  his  duties 
as  a  public  servant,  and  the  above  provisions  in  current  law  reflects  that 
view.  Otirrent  law.  however,  defines  the  status  of  the  recipient  with  emphasis 
on  some  event  that  is  an  indicator  of  how  close  he  has  come  to  filing  his  offi- 
cial position.  Thus,  the  terms  "nominated  or  appointed"  or  "officially  informed" 
are  used.  These  terms  are  somewhat  vague,  and  certainly  are  not  as  inclusive 
as  might  be  desired.  For  instance  .potential  employees  are  often  made  aware 
through  unofficial  channels  that  they  will  receive  an  appointment  long  before 
they  are  "officially  informed."  Clearly,  there  is  a  federal  interest  in  prohibiting1 
bribes  that  are  offered  or  solicited  prior  to  the  time  the  recipient  has  attained 
his  position.  Similarly,  it  should  not  matter  that  the  recipient  is  mistaken  as 
to  whether  he  is  or  will  be  qualified  to  carry  on  the  conduct  involved  in  the 
bribe  agreement. 

The  National  Commission  met  this  problem  in  several  ways.  First,  the  Com- 
mi'ssion  stressed  the  concept  that  the  payment  was  to  affect  the  recipient's 
official  action  "as  a  public  servant" — "as"  meaning  when  and  if  he  becomes  a 
public  servant — and  without  any  limiting  reference  to  the  recipient's  status. 
The  "Department  is  in  accord  with  this  view,  and  with  the  following  state- 
ment in  the  Working  Papers  : 
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'•Thus,  tli.'  prohibition  under  section  [1351]  would  cover,  as  it  is  believed  it 
should,  bribes  offered  or  solicited  hy  persons  at  a  point  when  they  are  merely 
seeking  a  public  office  in  which,  if  they  are  successful,  they  could  exercise  an 
improper  influence."  [Working  Papers,  Vol.  1  p.  Gjs'j] 

Second,  the  National  Commission  included  a  separate  subsection  to  preclude 
a  defense  <>f  lack  of  qualification.  The  Department  agrees  with  the  purpose  of 
that  subsection,  but  ebanges  the  approach  to  a  special  definition  expanding  the 
meaning  of  "public  servant.''  Thus  broad  language  is  used  to  insure  that  a 
public  servant  includes  a  bribe  recipient  who  was  not  qualified  to  act  in  the 
desired  way  "whether  because  he  had  not  yet  assumed  office,  or  lacked  author- 
ity or  jurisdiction  or  because  of  any  other  reason"  (section  1359(a)(3)).  The 
barring  of  the  defense  of  a  lack  of  qualification  by  this  special  definitional 
subsection  both  simplifies  the  language  used  in  defining  the  term  "public  ser- 
vant" in  section  111  and  lessens  the  burden  on  the  prosecution  of  proving  the 
specific  staluts  of  the  bribe  recipient  at  the  time  of  the  bribe.  This  lessened 
burden  is  justified  by  the  clear  federal  interest  in  prohibiting  corruption  of 
officials  prior  to  their  taking  office. 

Current  law  bars  the  corrupt  payment  of  "anything  of  value"  (18  U.S.C. 
201(h),  (c)).  The  term  is  not  defined,  but  the  House  Report  at  the  time  of 
the  passage  of  present  18  U.S.C.  201  stated  that  "the  words  'anything  of  value' 
comprehend  anything  that  conceivably  could  be  offered  as  a  bribe."  H.R. 
Rep.  No.  748.  87th  Cong.  1st  Sess.  18  (1961).  The  term  and  similar  variants  are 
used  frequently  in  title  18. 

In  section  111  of  S.  1400,  the  term  "anything  of  value"  is  defined  as  any 
direct  or  indirect  gain  or  advantage  or  anything  that  might  reasonably  be 
regarded  by  the  beneficiary  as  a  gain  or  advantage.  This  language  is  intended 
to  be  broad  enough  to  equal  the  House  Report's  interpretation  of  the  meaning 
of  the  current  law  phrase  "anything  of  value." 

Current  law  in  defining  bribery  speaks  generally  of  persons  who  directly  or 
indirectly  give  anything  of  value  to  a  public  servant  or  promise  a  public  official 
to  give  anything  of  value  to  any  other  person  or  entity.  The  use  of  "direct  or 
indirect"  in  this  context  appears  to  be  intended  to  cover  what  is  essentially  the 
giving  of  something  of  direct  value  to  the  recipient  but  which  is  given  or 
received  indirectly,  such  as  the  transmission  of  a  payment  through  a  third  per- 
son or  the  building  of  a  highway  close  to  property  owned  by  the  recipient. 
It  is  also  clear  that  the  current  law  specifically  covers  anything  of  value  that 
is  of  gain  or  advantage  not  only  to  the  recipient  but  to  some  third  person  or 
entity — such  as  a  relative,  a  corporation,  or  a  political  party.  It  is  arguable 
that  the  words  "directly  or  indirectly"  although  they  modify  the  words  "gives." 
"offers."  etc.,  under  current  law  can  also  be  construed  to  refer  to  the  nature  of 
the  gain  or  advantage — so  as  to  include  a  payment  to  a  relative  that  is  of 
indirect  benefit  to  the  defendant.  The  National  Commission  definition  of  "thing 
of  value"  specifically  includes  "a  gain  or  advantage  to  any  other  person,"  but 
does  not  include  the  words  "directly  or  indirectly".  Since  both  phrases  appear 
in  current  law,  if  is  conceivable  that  a  defense  might  be  constructed  around  the 
claim  that  a  payment  of  indirect  benefit  to  the  recipient  and  not  of  any  benefit 
to  a  third  person  does  not  violate  that  statute  because  the  deletion  by  Congress 
of  the  current  law  phrase  "direct  or  indirect"  implied  a  Congressional  intent 
to  cover  only  direct  benefits.  While  such  interpretation  may  be  far  fetched 
and  based  on  ancient  notions  of  statutory  construction  that  encourage  redundant. 
language,  the  problem,  if  it  is  one,  is  easily  avoided.  Ry  modifying  both  uses 
of  the  words  "gain  or  advantage"  in  the  S.  1400  definition  of  "anything  of 
value"  with  the  words  "direct  or  indirect",  the  current  coverage  has  been 
retained. 

A  major  problem  that  has  plagued  code  reform  in  the  bribery  area  has  been 
the  broadness  of  the  term  "anything  of  value"  ostpeeially  when  defined  as 
"anything  regarded  or  which  might  reasonably  be  regarded,  by  the  beneficiary 
as  a  direct  or  indirect  gain  or  advantage."  A  term  as  all-inclusive  as  this  one 
might  well  reach  "log-rolling"  agreements  between  Congressmen,  election-year 
promises  by  campaigning  politicians  in  return  for  votes  or  contributions,  or 
even  legitimately  earned  salary  or  fees  paid  to  public  servants. 

Current  law  under  18  U.S.C.  201  does  nothing  to  resolve  this  problem  as  it 
contains  no  exceptions  to  the  presently  used  term  "anything  of  value."  The 
word  "corruptly"  suggesting,  as  it  does,  an  evil  state  of  mind,  wrould  probably 
eliminate  prosecutions  based  on  such  accepted  practices  as  Congressional  "log- 
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rolling"  and  election  promises.  Nevertheless,  the  absence  of  the  word  "corruptly" 
in  the  lesser  included  bribery  offense  (18  U.S.C.  201(f),  (g)),  makes  such 
conduct  technically  criminal  under  current  law.  The  current  law  relies  upon 
prosecutorial  restraint.  There  is  no  record  of  any  government  abuse  in  the 
bribery  area  through  prosecutions  based  on  events  such  as  an  agreement  be- 
tween legislators  trading  their  votes  on  respective  pieces  of  legislation.  Despite 
this  regord,  it  is  disquieting  to  create  a  modern  criminal  code  in  which  a 
Senator  running  for  the  Presidency  may  be  considered  technically  guilty  of 
offering  a  bribe  when  he  promises  to  end  inflation  in  return  for  votes  in  a 
primary.  To  say  that  such  a  prosecution,  even  if  technically  possible,  is  in- 
conceivable in  practice,  may  not  seem  to  be  an  adequate  answer.  Accordingly, 
there  are  three  exclusions  from  the  definition  of  "anything  of  value"  which  are 
made  applicable  to  a  prosecution  under  section  1351.  The  National  Commission 
suggested  two  of  these  exclusions — one  for  salary,  fees  or  other  compensation 
paid  by  the  government  to  the  public  servant  for  performance  of  his  official 
duties,  and  one  for  traditional  "log-rolling."  The  exclusion  dealing  with  prop- 
erly paid  salary  and  fees  is  self-evident  and  is  included  purely  to  make  it 
clear  that  bribery  can  never  encompass  such  payments. 

The  "log-rolling"  exception  was  rejected  by  the  Model  Penal  Code  in  its  de- 
liberations on  the  theory  that  such  an  "explicit  exception  might  be  interpreted 
as  an  affirmative  approval  of  log-rolling  and  similar  practices,  and  because  of 
the  difficulty  in  drafting  a  proper  line  of  separation  between  the  criminal  or 
exempt  activities."  Model  Penal  Code,  section  208.10,  Tent.  Draft  No.  8,  p.  105 
(1958).  While  "log-rolling"  is  often  considered  of  somewhat  dubious  propriety, 
it  may  realistically  be  viewed  as  an  unavoidable  basis  for  bringing  people  of 
differing  views  together  on  some  common  ground.  In  that  manner  the  general 
welfare  of  the  people  is  served,  and  to  make  all  such  compromises  criminal 
would  be  unwarranted.  In  the  Department's  view,  the  language  suggested  by 
the  National  Commission  most  suitably  achieves  the  desired  exclusion  :  "con- 
currence in  official  action  in  the  course  of  legitimate  compromise  among  public 
servants,"  and  this  language  has  been  adopted  (section  1359(a)(1)(B)).  Nor- 
mal, accepted  bargaining  among  public  servants  in  any  branch  of  government 
would  come  within  the  compass  of  "legitimate  compromise."  On  the  other  hand, 
an  attempt  to  influence  the  vote  of  a  member  of  an  administrative  agency  in  a 
case  pending  before  him  by  a  promise  of  some  independent  political  benefit 
would  be  outside  of  the  proper  concept  of  governmental  give  and  take  and 
would  not,  therefore,  be  within  the  boundaries  of  "legitimate  compromise." 

There  is  a  third  area  to  which,  in  the  Department's  view,  the  exclusion  from 
anything  of  value  should  apply.  That  concerns  the  problem  of  the  campaigning 
candidate  making  political  promises  in  return  for  votes  or  other  support.  Ac- 
cordingly, the  Department  has  recommended  that  the  exclusion  of  items  from 
the  definition  include  the  following :  "support,  including  a  vote,  in  any  primary 
or  general  election  campaign  solicited  by  a  candidate  by  means  of  representation 
of  his  position  on  a  public  issue"  (section  1359(a)(1)(c)).  Obviously,  "sup- 
port" is  broader  than  the  mere  quest  for  votes :  however,  by  limiting  the  sup- 
port sought  by  the  candidate  to  that  solicited  "by  means  of  representations  of 
his  position  on  public  issues,"  the  exclusion  will  not  protect  a  candidate  who 
is  bought  by  some  private  interest  or  one  who  sells  a  public  appointment  in 
return  for  a  campaign  contribution.  The  word  "campaign"  is  modified  by 
"primary  or  general  election"  to  make  it  clear  that  the  exclusion  applies  to 
those  cases  where  a  nomination  is  decided  by  party  convention  or  designation 
rather  than  by  means  of  a  primary  election. 

Section  1352.     Graft 

Section  1352  (Graft)  is  drawn  from  existing  18  U.S.C.  201(f)  and  (g).  In 
current  law  these  subsections  create  an  offense  carrying  a  two  year  penalty 
which  serves  as  a  lesser  included  offense  to  the  main  bribery  offense.  The 
statute  punishes  anyone  who  offers  to  a  public  official,  or  any  public  official  who 
solicits  from  anyone,  anything  of  value  "for  or  because  of  any  official  act 
performed  or  to  be  performed  by  such  public  official"    (18  U.S.C.  201(f)  (3). 

The  scope  and  meaning  of  this  offense  as  set  forth  in  current  law  was  stated 
in  detail  by  the  Second  Circuit  in  TJnitrd  States  v.  Irwin,  354  F.2d  192  (2d  Cir. 
1965),  as  follows: 

"It  is  apparent  from  the  language  of  the  subsection  that  what  Congress  had 
in  mind  was  to  prohibit  an  individual,  dealing  with  a  Government  employee  in 
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the  course  of  his  official  duties,  from  giving  the  employee  additional  compensa- 
tion <>r  a  tip  or  gratuity  l'nr  or  because  of  an  official  act  already  done  or  about 
to  be  done. 

"The  awarding  of  gifts  thus  related  to  an  employee's  official  act  is  an  evil 
in  itself  even  though  the  donor  does  not  corruptly  intend  to  influence  the  em- 
ployee's official  acts,  because  it  tends,  subtly  or  otherwise,  to  bring  about 
preferential  treatment  by  Government  officials  or  employees,  consciously  or 
unconsciously,  lor  those  who  give  gifts  as  distinguished  from  those  who  do 
not.  The  preference  may  concern  nothing  more  than  fixing  the  time  for  a 
hearing  or  giving  unusually  prompt  consideration  to  the  application  of  a  donor 
while  earlier  applications  of  non-donors  are  made  to  wait,  even  though  there 
is  no  evidence  that  the  donor  sought  the  particular  preference.  Moreover,  the 
behavior  prohibited  by  §201  (f)  embraces  those  cases  in  which  all  of  the  essen- 
tial elements  of  the  bribery  offense  (corrupt  giving:  stated  in  §201  (b)  are 
present  except  for  the  element  of  specific  intent  to  influence  an  official  act  or 
induce  a  public  official  to  do  or  omit  to  do  an  act  in  violation  of  his  lawful 
duty.  The  iniquity  of  the  procuring  of  public  officials,  be  it  intentional  or 
unintentional,  is  so  fatally  destructive  to  good  government  that  a  statute  de- 
signed to  remove  the  temptation  for  a  public  official  to  give  preferment  to  one 
member  of  the  public  over  another,  by  prohibiting  all  gifts  'for  or  because  of 
any  official  act,'  is  a  reasonable  and  proper  means  of  insuring  the  integrity, 
fairness  and  impartiality  of  the  administration  of  the  law." 

The  section  is  aimed  at  much  more  serious  conduct  than  merely  giving 
gratuities  to  public  servants.  It  requires  that  there  be  a  connection  between  the 
gift  and  a  performance  of  an  official  action  or  a  violation  of  legal  duty  by  the 
public  servant. 

It  is  clear  that  existing  law.  which  is  intended  to  protect  the  integrity  of 
government  operations,  reaches  future  acts,  as  well  as  past  acts,  and  section 
1352  will  do  the  same.  To  carry  out  this  view,  the  Department  has  adopted 
language  drawn  primarily  from  existing  law.  Tims,  under  section  1352  the 
offense  of  graft  is  committed  if  anything  of  pecuniary  value  is  offered  or 
accepted:  "for  or  because  of  an  official  action  or  a  legal  duty  performed  or 
to  be  performed,  or  a  legal  duty  viola  ted  or  to  be  violated,  by  the  public 
servant  or  former  public  servant." 

In  addition  to  covering  future  acts  by  the  language  "to  be  performed"  and 
"to  be  violated."  it  will  be  noted  that  the  formulation  in  section  1352  applies 
to  payments  for  or  because  of  the  performance  of  an  "official  action"  or  the 
violation  of  a  "le^al  duty."  Thus,  as  with  bribery  (section  1351  h  section  1352 
covers  cases  of  violations  of  purely  ministerial  acts.  It  will  also  cover,  as  .sec- 
tion 1351  does  not,  payments  to  perform  a  ministerial  act. 

Section  1352  also  reaches  payments  made  to  former  public  officials  for  or 
because  of  acts  performed  while  they  were  public  servants.  Inclusion  of  former 
public  servants  in  this  lesser  version  of  bribery  parallels  current  law.  Such 
coverage  is  warranted  to  avoid  any  problem  in  cases  where  the  payment  is 
deferred  until  after  the  public  servant  leaves  office.  If  it  can  be  proven  that 
a  deal  was  made  while  the  public  servant  was  in  office  with  a  promise  of  de- 
ferred payment,  a  violation  of  section  1351.  bribery,  has  occurred.  If  the  ex- 
istence of  a  prior  specific  deal  cannot  be  established,  but  the  later  payment  is 
shown  to  be  "for  or  because"  of  the  performance  of  an  official  action  or  a  legal 
duty,  or  the  violation  of  a  legal  duty,  a  violation  of  section  1352.  graft,  will 
have  occurred. 

Section  1352  expands  on  the  reach  of  current  law  slightly.  Under  IS  U.S.C. 
section  201(f)  and  (g),  the  payment  must  be  directed  to  the  public  servant 
himself,  and  not  alternatively,  as  in  the  main  bribery  offenses  subsection  of 
current  law  18  U.S.C.,  section  201  (bl  and  (c).  to  "any  other  person  or  entity." 
The  Department  believes  that  restricting  violations  of  section  1352  to  pay- 
ments to  the  public  servant  and  not  those  that  go  to  third  parties  (family  mem- 
bers, political  parties,  corporations,  etc.)  is  anomalous,  and  that  the  section. 
like  section  1351,  should  cover  payments  thai  arc  of  gain  or  advantage  to  any 
person. 

Section  1352.  however,  is  limited  to  things  of  "pecuniary"  value.  Absent  the 
quid  pro  quo  of  an  agreement   to  sell  official  action,  the  criminal  code  should 
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be  wary  of  making  felonious  the  taking  of  government  officials  to  lunch  or 
the  presenting  to  them  of  theater  tickets,  flowers  for  their  wives,  and  the 
like.  Such  matters  should  be  handled  by  means  of  regulatory  statutes  or  ad- 
ministrative rules  employing  sanctions  such  as  dismissial  or  forfeiture  of  pay. 
Limiting  section  1352  to  anything  of  pecuniary  value  assures  that  these  kinds  of 
gifts,  even  if  given  in  the  hope  of  influencing  future  official  acts,  will  not  be 
made  felonious.  The  line  between  friendship  and  corruption  in  the  context  of 
a  free  dinner  is  hard  to  draw ;  a  gift  of  cash  is,  of  course,  another  matter 
clearly  indicating  graft  and  corruption. 

It  may,  however,  be  very  difficult  to  draw  a  clear  line  between  essentially 
trivial  gifts  and  anything  "the  primary  significance  of  which  is  economic  gain" 
which  is  included  in  the  National  Commission's  definition  of  anything  "of 
pecuniary  value."  For  instance,  while  such  things  as  a  mink  or  vicuna  coat, 
a  freezer,  a  stereo  set,  a  color  television  set,  an  expensive  watch,  or  the  addi- 
tion of  a  swimming  pool  to  a  home— items  that  far  exceed  in  value  the  cost  of 
a  meal  or  a  box  of  cigars — should  plainly  be  covered,  it  is  conceivable  that  all 
such  items  might  not  be  considered  to  have  economic  gain  as  their  primary 
significance.  This  issue  could  be  troublesome  and  lead  to  extensive  litigation 
not  only  in  graft  cases  but  in  the  three  offenses  that  follow  section  1352  (sec- 
tion 1353,  1354.  and  1355C  which  are  also  restricted  to  payments  of  "anything 
of  pecuniary  value."  To  avoid  this  problem,  and  to  make  the  prohibitions  of 
the  graft  statute  more  precise,  the  term  "anything  of  pecuniary  value"  is  de- 
fined in  section  111  of  S.  140  to  include  anything  that  has  a  value  in  excess  of 
$100.  This  will  exclude  the  candy,  meals,  and  theater  ticket  cases,  but  will 
include  such  major  gifts  as  vicuna  coats  and  freezers. 

Current  law  (18  U.S.C.  section  201(f)  and  (g) )  covers  only  payments  made 
"for  or  because  any  official  act  performed  or  to  be  performed."  There  is  noth- 
ing in  the  present  statute  to  cover  payments  made  for  or  because  of  the  viola- 
tion of  a  legal  duty  as  a  public  servant.  Such  an  extension  of  current  law  is 
desirable  and  would  prevent  a  total  defense  to  criminal  liability  by  the  claim 
that  the  payment  was  in  the  hope  of  a  future  violation  of  a  legal  duty  (no 
quid  pro  quo  being  present)  but  not  for  any  discretionary  action  to  be  taken 
by  the  public  servant  in  question.  Inclusion  of  this  prohibited  purpose  in  the 
graft  section  makes  for  more  complete  protection  of  government  employees  and 
functions  against  corrupting  influences. 

Section  1356.     Speculating  on  Official  Action  or  Information 

Section  1356  is  aimed  at  self-dealing  by  a  public  servant.  No  public  servant 
should  be  permitted  to  use  his  public  office  and  trust  as  a  means  of  enriching 
himself.  Thus  the  statute  bars  acquisition  of  a  pecuniary  interest  by  a  public 
servant  in  any  transaction  if  the  acquisition  is  made  in  contemplation  of 
official  action  that  he  or  his  agency  will  take,  or  if  it  is  made  in  reliance  on 
information  that  comes  to  the  public  servant  solely  in  his  capacity  as  a  public 
servant. 

The  section  also  bars  such  acquisitions  for  a  period  of  one  year  after  public 
service  terminates.  This  provision  is  intended  to  prevent  public  servants  from 
resifming  from  office  and  then  immediately  using  their  inside  information  to 
enrich  themselves  unjustly. 

As  noted  previously,  the  special  definition  of  "public  servant"  in  section 
1359  covers,  for  purposes  of  the  bribery  and  conflict  of  interest  sections,  those 
persons  who  have  not  yet  qualified  to  act  or  assumed  office.  This  definition  which 
applies  to  this  section  also,  will  make  it  a  violation  of  section  1356  for  a  per- 
son planning  on  entering  public  service  to  enter  into  a  financial  transaction  in 
contemplation  of  later  official  action  to  benefit  that  transaction. 

Section  1357.     Tampering  with  a  Public  Servant 

Section  1357  carries  forward  aspects  of  current  18  U.S.C.  Ill  forbidding 
intimidation  of  certain  federal  public  servants  in  the  performance  of  their 
official  duties.  Section  1357  forbids  the  use  of  force,  threat,  intimidation,  or 
der-eption  if  the  forbidden  act  is  designed  to  influence  a  public  servant  in  the 
exercise  of  his  official  action  or  the  carrying  out  of  any  of  his  legal  duties. 

Because  the  statute  is  aimed  at  the  influencing  of  official  action  or  the  per- 
formance of  a  legal  duty,  all  public  servants  are  protected  in  order  to  give  the 
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government  sufficient  protection  in  the  carrying  out  of  the  duties  and  func- 
tions of  its  employees. 

In  recognition  of  the  fact  that  certain  threats  made  to  public  servants  can  be 
proper,  an  affirmative  defense  is  provided  for  cases  where  the  threat  is  of  lawful 
conduct  and  was  used  solely  to  persuade  the  public  servant  to  perform  his 
duties  properly.  Thus  a  threat  to  write  a  letter  of  protest  to  a  public  servant's 
superiors  if  he  fails  to  carry  out  his  duties  correctly  will  not  violate  section 
13.-)7. 


[Appendix] 

National  Association  of  Manufacturers, 

Washington,   D.V.,  May  29,  19V,. 
Hon.  John  L.  McClkllan, 

Chairman,  Subcommittee  on  Criminal  Laws  and  Procedures,  Senate  Committee 
on  the  Judiciary,  Dtirksen  Senate  Office  Building.  Washington,  B.C. 

Dear  Mr.  Chairman  :  I  am  authorized  to  submit  the  enclosed  statement  on 
si  and  S-1400,  which  have  to  do  with  reform  and  revision  of  the  substantive 
criminal  law  of  the  United  States,  on  behalf  of  the  National  Association  of 
Manufacturers.  In  addition,  this  statement  is  endorsed  by  and  submitted  on 
behalf  of  Central  Piedmont  Industries,  Inc.,  New  Jersey  Manufacturers  As- 
sociation, Associated  Industries,  Inc.,  Associated  Retail  Bakers  of  America, 
National  Association  of  Photographic  Manufacturers,  Inc.,  Connecticut  Busi- 
ness and  Industry  Association,  Associated  Industries  of  New  York  State,  Inc., 
Virginia  Manufacturers  Association,  Carteret  Industrial  Association,  Illinois 
Manufacturers  Association  and  Manufacturers  and  Employers  Association  of 
West  Michigan. 

This  matter  is  of  considerable  importance  to  the  business  community  and 
your  willingness  to  include  this  statement  in  the  record  of  proceedings  will  be 
appreciated. 

Very  truly  yours, 

Richard  D.  Godown, 

Vice  President. 

Enclosure. 

Statement  of  the  National  Association  of  Manufacturers 

This  statement  is  submitted  on  behalf  of  the  National  Association  of  Manu- 
facturers, a  voluntary  association  of  business  and  industrial  firms,  located  in 
every  state  and  producing  a  major  portion  of  our  Nation's  manufactured  goods. 
In  addition,  this  statement  is  endorsed  by  and  submitted  on  behalf  of  Central 
Piedmont  Industries,  Inc.,  New  Jersey  Manufacturers  Association,  Associated 
Industries,  Inc..  Associated  Retail  Bakers  of  America,  National  Association 
of  Photographic  Manufacturers,  Inc.,  Connecticut  Business  and  Industry  As- 
sociation. Associated  Industries  of  New  York  State,  Inc..  Virginia  Manufac- 
turers Association,  Carteret  Industrial  Association,  Illinois  Manufacturers 
AssociatioTi  and  Manufacturers  and  Employers  Association  of  West  Michigan. 
We  appreciate  the  opportunity  to  express  our  views  on  the  legislative  proposals 
under  consideration  by  this  subcommittee.  Both  of  the  proposals,  S-l,  and 
S-1400,  have  as  their  purpose  the  reform  and  revision  of  the  suKstantive  crimi- 
nal law  of  the  United  States,  specifically  Title  IS  on  Crimes  and  Criminal 
Procedure  of  the  U.S.  Code.  We  are  aware  that  both  proposals  represent  much 
careful  thought,  hard  work  and  great  efforts  on  the  part  of  the  sut>committee 
staff  and  the  Administration.  We  are  also  keenly  aware  that  both  measiires 
have  been  described  as  "preliminary  work  product(s)"  and  that  they  both  con- 
tain provisions  which  are  controversial  and  which  will  elicit  much  debate. 

The  purpose  of  this  submission  is  to  make  known  to  the  subcommittee  the 
views  of  the  NAM  regarding  certain  provisions  of  both  measures  which  pertain 
to  business.  The  sections  of  S-l  and  S-1400  to  which  our  comments  will  be  di- 
rected principally  are  as  follows : 
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S.  1  S.  1400 

Section  2-8F6 Regulatory  Offenses 

Section  l-4A3(b) Disqualification.. Section  2103. 

Section  1-4A1 Authorized  Sentences. Section  2001. 

Section  1-2AI7)        Organization  Liability Section  402(b). 

Section  l-4Al(c)(7) Notice  Sanction.. Section  2004. 

Section  3-13Al(b)(c). Injunctions 

Section  id-5C International  Transactions Section  1211. 

Section  2-8F5 Securities  Violations Section  1761. 

As  you  may  be  aware,  last  year  the  NAM  submitted  a  statement  of  its  views 
with  respect  to  the  recommendations  of  the  Brown  Commission  as  reflected  in 
the  Final  Report  of  the  National  Commission  on  Reform  of  Federal  Criminal 
Law.  While  it  is  gratifying  to  note  that  many  of  the  objections  raised  in  our 
statement  concerning  this  report  appear  to  be  resolved,  a  number  of  views  then 
expressed  still  obtain  as  to  the  sections  pointed  out  above. 

We  believe  it  is  important  to  emphasize  that  we  do  not  claim  any  special 
privilege  for  business  or  businessmen  under  the  Federal  Criminal  Law.  We 
do  feel,  however,  that  business  and  businessmen  are  entitled  to  the  same 
degree  of  consideration  and  evenhanded  treatment  as  are  given  to  other  seg- 
ments of  our  society. 

Public  Law  89-801 l  was  enacted  to  establish  a  National  Commission  on  Re- 
form of  Federal  Criminal  Laws  and  Section  3  thereof  states  as  follows : 

Sec.  3.  The  Commission  shall  make  a  full  and  complete  review  and  study 
of  the  statutory  and  case  law  of  the  United  States  which  constitutes  the  fed- 
oral  system  of  criminal  justice  for  the  purpose  of  formulating  and  recommend- 
ing to  the  Congress  legislation  which  would  improve  the  federal  system  of 
criminal  justice.  It  shall  be  the  further  duty  of  the  Commission  to  make  recom- 
mendations for  revision  and  recodification  of  the  criminal  laws  of  the  United 
States,  including  the  repeal  of  unnecessary  or  undesirable  statutes  and  such 
changes  in  the  penalty  structure  as  the  Commission  may  feel  will  better  serve 
the  ends  of  justice." 

The  Brown  Commission  regarded  this  as  a  broad  mandate  from  Congress  to 
review  not  only  the  substantive  criminal  law  and  the  sentencing  structure  but 
also  the  procedure  and  all  other  aspects  of  the  "federal  system  of  criminal 
justice".  In  the  Foreword  of  the  Final  Report,  the  Brown  Commission  stated 
that  it  was  "directed  by  Congress  to  improve  and  reform,  not  merely  to 
recodify  existing  law".*  While  we  do  not  challenge  the  nature  of  the  mandate, 
we  are  concerned  that  in  the  process  of  codifying,  revising  and  reforming  Title 
18  of  the  U.S.  Code,  the  proposals  under  consideration  go  beyond  the  scope  of 
the  mandate  in  that  both  significantly  extend  the  criminal  law  as  it  now  exists. 

Representing  as  we  do  a  substantial  percentage  of  the  industrial  capacity 
of  the  country,  we  recognize  the  need  for  effective  criminal  sanction  for  acts 
in  violation  of  federal  law,  where  corporations  and  organizations  are  involved. 
We  also  realize  that,  in  some  special  circumstances,  sanctions  against  both 
the  organization  and  the  individuals  may  be  appropriate.  However,  we  would 
point  out  that  the  provisions  of  both  bills  would  apply  to  prosecutions  under 
any  Act  of  Congress  (except  the  Uniform  Code  of  Military  Justice,  District  of 
Columbia  Code  and  Canal  Zone  Code).  This  means  that  the  provisions  would 
be  potentially  applicable  to  the  widest  variety  of  subjects,  including  such  diverse 
fields  as  anti-trust,  internal  revenue,  labor  relations,  securities  regulations, 
civil  rights,  consumer  rights  and  environmental  matters.  In  many  of  these 
fields,  different  standards  may  be  called  for  with  respect  to  what  conduct 
should  subject  a  corporation  or  organization  or  individual  employee  to  penal 
sanctions.  Statutes,  as  they  presently  exist,  reflect  this  distinction,  in  that  for 
each  offense,  Congress  has  defined  corporate  and  individual  liability  in  a  man- 
ner consistent  with  the  nature  and  severity  of  the  offense  and  the  goals  sought 


'SOth  Cong.    (HR-15766)    Nov.   8,   1966. 

:  Parr  I,  Report  of  National  Commission  on  Reform   of  Federal   Criminal  Laws.  Hear- 
ings before  Subcommittee  on  Criminal  Laws  and  Procedures,  p.  142,  February  10,  1971. 
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to  be  achieved  by  the  statutes.  The  bills  under  consideration  change  this  ap- 
proacb  significantly  by  applying  in  broad-brush  fashion  the  same  definitions  of 
accountability  and  liability  for  all  statutory  offenses.  As  for  instance,  in  the 
sentencing  structure  of  both  measures,  felonies  and  misdemeanors  are  neatly 
categorized  into  classes  i.e.,  A,  B,  C,  etc.  with  attendant  fines  for  the  different 
classes.  No  distinctions  are  made  within  a  class  as  to  the  nature  of  the  offenses 
or  their  gravity.  Thus  a  corporation  convicted  of  false  advertising  under  Sec- 
tion 2-8F4  of  S-l  would  be  guilty  of  a  Class  E  felony  just  as  a  person  con- 
victed of  sexual  assault  on  a  person  over  13  years  of  age  would  be  guilty  of 
a  Class  E  felony  under  Section  2-7E2  of  the  same  bill. 

Section  2-8F6  is  concerned  with  regulatory  offenses.  It  sets  forth  the  gen- 
eral scheme  of  criminal  sanctions  to  enforce  a  "penal  regulation".  As  defined, 
the  term  "penal  regulation"  means  "any  requirement  of  a  statute,  regulation, 
rule  or  order  which  is  enforceable  by  criminal  sanctions  or  civil  remedies".  The 
section  states  that  "the  use  of  sanations  to  enforce  a  penal  regulation  is  gov- 
erned by  this  section  to  the  extent  that  another  statute  so  provides."  The 
conforming  amendments  then  amend  the  various  existing  statutes  by  labeling 
the  violation  of  the  provisions  of  the  statute  as  a  "regulatory  offense".  The 
net  effect  of  this  section  is  to  make  a  violation  of  a  "penal  regulation"  a 
criminal  offense.  This  appears  to  be  all  inclusive,  covering  all  the  rules,  regula- 
tions and  orders  issuing  from  the  federal  government  in  connection  with  busi- 
ness and  economic  activity.  What  we  fail  to  see  is  the  logic  of  equating  the 
regulation  of  industry  with  criminal  activity.  In  addition,  it  boggles  the  mind 
when  one  considers  the  enormous  number  of  government  rides,  regulations 
and  orders  industry  must  observe  in  its  daily  operation,  which,  if  violated,  could 
be  punished  as  crimes  under  S-l.  Such  a  provision  is  stated  to  apply  only  to 
penal  regulations  which  expressly  adopt  it  and  the  conforming  amendments  in 
the  bill  constitute  such  express  adoptions  with  respect  to  innumerable  existing 
penal  regulations.  A  large  number  of  existing  statutes  administered  by  the 
regulatory  agencies  already  provide  criminal  sanctions  for  violations  and  we 
can  see  no  useful  purpose  in  the  adoption  of  Section  2-8F6  since  to  do  so 
would  be  to  duplicate  what  already  exists. 

We  seriously  question  the  encouragement  of  the  general  use  of  the  criminal 
sanction  of  imprisonment  to  enforce  all  regulatory  standards.  In  our  view, 
Congress  should  continue  to  consider  the  harsh  sanction  of  imprisonment  only 
in  the  context  of  the  particular  regulatory  offense.  We  see  no  need  for  such  a 
general  provision  as  this,  and  feel  that  it  can  only  have  the  effect  of  suppres- 
sing further  independent  consideration  by  Congress  of  sanctions  for  particular 
regulatory  offenses. 

As  this  subcommittee  is  well  aware,  many  existing  regulatory  offenses  have 
been  drafted  with  regard  for  fundamental  principles  of  criminal  law.  Assuming 
that  this  is  so,  we  do  not  believe  consistency  among  such  laws  can  suddenly  be 
achieved  by  declaring  higher  penal  sanctions  as  the  norm  for  all  regulatory 
offenses.  We  strongly  urge  that  the  sanction  of  imprisonment  should  be  reserved 
for  those  violations  for  which  Congress  explicitly  deems  imprisonment  appro- 
priate. We  fear  that  incorporation  by  reference  will  detract  from  independent 
consideration  which  should  be  considered  mandatory  in  each  instance. 

We  note  that  Section  402(b)  precludes  the  defense  by  an1  organization  that 
"[2]  the  person  for  whose  conduct  the  organization  is  being  held  liable,  has 
been  acquitted,  has  not  been  prosecuted  or  convicted,  has  been  convicted  of  a 
different  offense,  or  was  incompetent  or  irresponsible,  or  is  immune  from  prose- 
cution or  otherwise  not  subject  to  prosecution."  Tn  our  view,  it  would  be  unwise 
to  codify  the  particular  doctrine  of  a  few  judicial  circuits  that  acquittal  of 
(he  only  individuals  involved  is  not  a  defense  for  the  organization.  This  rule 
would  serve  only  to  encourage  juries  to  compromise  their  verdicts  when  they 
are  sympathetic  toward  the  individuals  involved  but  want  to  find  someone  nr 
some  organization  criminally  liable. 

We  believe  that  a  defense  to  prosecution  should  be  provided  if  the  organiza- 
tion can  demonstrate  that  the  offense  charged  was  not  caused  by  a  failure  to 
exercise  due  diligence  on  the  part  of  the  organization.  We  further  believe  that 
an  organization  which  has  in  good  faith  sought  to  prevent  unlawful  conduct  on 
the  part  of  its  agents,  and  has  taken  reasonable  stops  to  comply  with  the  law 
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and  appropriately  disavowed  the  unlawful  conduct  of  its  agents,  should  not 
be  held  criminally  liable  for  an  offense  requiring  culpable  intent  or  a  state  of 
mind  tantamount  thereto.  The  honest  effort  of  an  organization  to  comply  with 
the  law  should  adequately  vindicate  the  interest  of  the  Government  in  obedi- 
ence to  law,  except  in  those  cases  of  regulatory  measures  where  both  individual 
and  collective  responsibility  arise  independently  of  intent. 

Section  2004  of  S-1400  and  Section  l-4Al(c)(7)  of  S-l  provide,  in  effect, 
that  when  an  organization  is  found  guilty  of  an  offense,  or,  in  the  case  of  S-l, 
when  an  individual  is  found  guilty  of  an  offense  involving  fraud,  the  Court 
may  require  the  defendant  to  give  notice  of  the  conviction  to  the  person,  or 
class  of  persons  or  sector  of  the  public  affected  by  the  conviction,  or  financially 
interested  in  the  subject  matter  of  the  offense,  by  mail  or1  by  advertising  in 
designated  areas  or  by  designated  media  or  otherwise  for  a  designated  period 
of  time.  While  we  can  visualize  certain  situations  where  the  sanction  of  giving 
notice  by  advertising  or  by  publicity  might  be  appropriate — in  such  instances 
where  a  clear  need  is  established,  such  as  notifying  purchasers  of  defective  or 
otherwise  dangerous  products,  we  believe  it  is  objectionable  in  provisions  of 
such  broad  and  non-specific  application  as  proposed.  Both  proposals  are  silent 
with  respect  to  the  limits  placed  on  the  time  during  which  the  notice  or  the 
publicity  must  be  given,  the  number  of  advertisements  which  could  be  re- 
quired or  their  cost. 

If  the  penalties  provided  by  a  specific  statute  are  thought  to  be  inadequate 
to  bring  about  compliance,  the  proper  coufse  is  to  increase  the  penalties  ap- 
propriately. But  requiring  convicted  defendants  to  declare  their  sins  in  public 
is,  in  our  judgment,  a  retrogressive  proposal  designed  more  to  humiliate  the 
defendants  rather  than  to  correct  an  existing  evil.  In  our  view,  any  problems 
which  may  underlie  corporate  criminal  sanctions  do  not  stem  from  the  fact 
that  new  and  different  sanctions  are  needed,  but  rather  that  the  ones  on  the 
books  need  prompt,  energetic  and  effective  enforcement. 

This  type  of  sanction  through  publicity  would  be  particularly  onefous  for 
organizations  which  depend  heavily  on  good  public  relations.  However,  not 
all  organizations  are  so  dependent.  There  are  many  organizations  that  might 
not  be  bothered  by  this  sanction  at  all.  Thus,  a  unique  situation  is  presented 
where  the  organizations  generally  doing  a  good  job,  but  who  are  consumer- 
oriented,  would  be  hurt  the  most,  while  those  not  so  dependent  on  good  public 
relations  would  be  hurt  the  least.  Such  provisions  are  unwise  and  should 
not  be  promulgated  in  the  Code. 

Reference  is  now  made  to  Section  2103  of  S-1400  and  Sections  l^Al(c)  (8) 
and  l^A3(b)  of  S-l.  These  provisions  have  to  do  with  conditions  of  probation 
and  disqualifications.  In  S-1400,  the  Court  is  given  the  discretion  to  require 
as  futher  condition  of  a  sentence  to  probation,  that  the  defendant,  which 
under1  the  definitions  in  Section  111  of  S-1400,  could  be  a  corporation,  "re- 
frain from  engaging  in  a  specified  occupation,  business,  or  profession  for  a 
period  which  does  not  exceed  the  terms  of  imprisonment  which  could  be 
imposed  under  Section  2301;".  Section  l-4A3(b)  provides  that  an  executive 
officer  or  other  agent  of  an  organization  or  member  of  a  licensed  profession, 
convicted  of  an  offense  may,  as  part  of  his  sentence,  be  disqualified  from 
exercising  similar  functions  in  the  same  or  another  similar  organization  or 
from  practicing  his  profession  or  may  be  required  to  exercise  such  functions 
or  practice  such  profession  subject  to  a  specified  condition  for  such  period, 
not  in  excess  of  the  authorized  term  of  imprisonment  for  such  offense,  as  the 
court  may  determine  to  be  in  the  interest  of  justice.  While  we  might  agree  that 
in  certain  extraordinary  circumstances,  such  as  the  banking  offenses  specified 
in  the  FDIC  Act  or  the  serious  crimes  which  can  disqualify  a  person  from 
holding  federal  office,  this  sanction  might  be  appropriate,  we  do  not  believe 
sufficient  evidence  is  advanced  to  support  the  application  of  this  drastic 
sanction  to  most  business  offenses. 

Corporate  probation,  it  seems  to  us,  is  an  entirely  new  concept  to  the 
criminal  law.  Traditionally,  probation  is  designed  to  effect  the  rehabilita- 
tion of  human  beings.  In  Section  2103(b)(1)  of  S-1400,  "Conditions  of  Pro- 
bation." discretion  is  sriven  to  the  Court  to  require  that  the  defendant  "work 
conscientiously  at  suitable  employment  or  conscientiously  pursue  a  course  of 
study  or  of  vocational  training  that  will  equip  him  for  suitable  employment." 
As  previously  stated,  in  Section  2103(b)  (13),  the  Court  also  has  the  discre- 


7514 

tion  to  require  the  defendant  to  "refrain  from  engaging  in  a  specified  occu- 
pation, business  or  profession  for  a  period  which  does  not  exceed  the  term  of 
imprisonment  which  could  be  imposed  under  Section  2301."  We  note  that  most 
of  the  regulatory  offenses  with  which  we  are  primarily  concerned  are  punishable 
as  Class  A  &  B  misdemeanors  and  Class  D  &  E  felonies  and  that  the  sentences 
involved  range  from  six  months  to  seven  years. 

There  is,  in  our  view,  a  basic  inconsistency  here  in  establishing  require- 
ments for  study  or  vocational  training  looking  toward  preparing  a  convicted 
defendant  for  suitable  future  employment,  while  at  the  same  time  holding 
out  the  possibility  that  a  defendant  may  be  ordered  to  "refrain  from  engaging 
in  a  specified  occupation,  business  or  profession."  While  vocational  training 
and  study  are  desirable  requirements  in  most  criminal  cases,  based  on  the 
theory  that  a  large  number  of  criminals  are  uneducated  or  untrained,  to 
disqualify  a  person  from  exercising  similar  functions  or  from  practicing  his 
profession  is  hardly  desirable  since  such  a  provision  could  effectively  deprive 
a  person  of  a  means  of  livelihood.  Apart  from  the  obvious  intrusion  by  the 
federal  government  into  a  state's  professional  licensing  powers  (which  raises 
a  constitutional  question),  such  a  condition  would  cast  a  permanent  cloud 
over  a  professional  that  the  basic  purpose  of  rehabilitation  would  be  sub- 
verted. A  professional,  such  as  a  lawyer  or  an  accountant,  could  be  effectively 
barfed  from  the  future  gainful  pursuit  of  his  profession.  At  the  very  least, 
demonstration  of  a  high  degree  of  recidivism  by  the  professional  or  the  cor- 
porate indivdual  involved  should  be  a  principal  prerequisite  of  the  imposition 
of  such  a  severe  sanction  as  this.  We  submit  that  its  inclusion  in  either  pro- 
posal, particularly  for  broad  application  and  widespread  use,  is  totally  un- 
warranted. 

Sections  3— 13Al(b)  &  (c)  provides  that  the  Attorney  General  and  "any 
aggrieved  person"  may  institute  proceedings  for  injunctive  relief  in  the  U.S. 
District  Court  to  prevent  and  restrain  violations  of  some  32  sections  of  the 
proposed  criminal  code.  These  sections  include  such  violations  as  obstructing 
justice,  trafficking  in  specious  securities,  environmental  spoliation,  commercial 
bribery,  schemes  to  defraud,  etc.  The  U.S.  Code  as  presently  constituted,  con- 
tains specific  federal  regulatory  statutes,  such  as  the  Federal  Trade  Com- 
mission Act,  the  Securities  and  Exchange  Act,  and  the  Food  and  Drug  Act, 
all  of  which  provide  the  concerned  federal  agency  with  limited  authority  to 
seek  injunctions  against  fraudulent  practices.3  The  net  effect  of  Section  3-13A1 
would  be  to  create  a  dual  enforcement  device  or  dual  enforcement  jurisdiction 
by  coupling  the  injunctive  power  in  the  particular  regulatory  agency  with  a 
similar  injunctive  power  in  the  Department  of  Justice.  The  establishment  of 
such  a  dual  enforcement  jurisdiction  could  result  in  the  particular  regulatory 
agency  being  put  on  a  collision  course  with  the  Department  of  Justice.  It  also 
would  appear  to  amount  to  a  further  intrusion  into  the  jurisdictional  areas  of 
the  particular  regulatory  agencies — jurisdiction  previously  conferred  upon  the 
agencies  by  prior  acts  of  the  Congress. 

Turning  to  nnother  important  area,  Section  1211  of  S-1400  and  Section  2-5C 
of  S-l  deal  with  International  Transactions,  both  sections  propose  a  construc- 
tive change  in  existing  penalties.  Both  sections  cause  violations  of  a  list  of 
specified  statutes  to  be  felonies  but  limit  felony  exposure  to  those  situations 
in  which  the  violation  is  accomplished  either  "with  intent  to  conceal  any 
matter  from  a  government  agency  authorized  to  administer  such  statute  .  .  . 
or  with  knowledge  that  such  conduct  obstructs,  impairs,  or  perverts  the 
administration  of  such  statute  or  any  government  function." 

Five  international  trade  statutes  are  encompassed  within  these  sections. 
We  agree  with  the  narrowing  and  reevaluation  of  the  penalties  for  violations 
of  the  specific  statutes  listed  and  we  urge  that  those  statutes  he  amended  to 
reflect  the  changes.  However,  we  again  question  the  technique  employed  in 
the  drafting  of  criminal  legislation  in  a  form  that  incorporates  by  reference 
other  statutes.  If  the  statutes  nre  to  be  included  in  a  criminal  code,  we  fool 
that  it  would  be  far  better  to  spell  out  in  detail,  in  the  code  itself,  the  precise 


'To  cite  one  pynmplo.  Section  13  of  the  Pl.-iyton  Act  (15  USC  53)  empowers  FTC 
br  Its  attornevs  to  brine:  suit  to  enjoin  violations  of  Section  12  with  re<r:ml  to  F:>lse 
idvertlsiDS  Of  Poofl.  Drugs,  Devices  0r  Oosmptlos.  FTC  nlso  has  limited  authority  to 
seek  Inlnnctlons  umlor  the  Wool  Products  labeling  Act  (15  USC  6S(el):  Flammable 
F-,hrirs  \~*  (15  USC  lift-",)  :  Fur  Products  Labeling  Act  (15  USC  C9fffl)  ;  Textile  Fiber 
Products  Identification  Act    (15  USC  700    (f)). 
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language  of  the  conduct  which  is  declared  criminal  and  at  the  same  time 
repeal  the  other  laws. 

Both  measures  contain  provisions  dealing  with  Securities  violations.  S-1400 
incorporates  by  reference  provisions  of  the  Securities  Act  of  1933,  the  Trust 
Indenture  Act*  of  1939,  the  Securities  Exchange  Act  of  1934,  the  Investment 
Company  Act  of  1940,  the  Investment  Advisers  Act  of  1940  and  the  Public 
Utility  Holding  Company  Act  of  1935  (Section  1761).  On  the  other  hand,  S-l 
incorporates  only  the  Securities  Act  of  1933,  the  Trust  Identure  Act  and 
the  Securities  Exchange  Act  of  1934  (Section  2-8F5).  Here  again,  we  believe 
that  while  these  sections  are  designed  simply  to  codify  existing  law,  the 
practice  of  "incorporation  by  reference"  should  be  avoided.  In  our  view,  it 
would  be  far  more  effective  and  certainly  more  clear  to  specify  in  detail 
the  exact  language  of  the  conduct  which  is  declared  criminal  and  to  repea/ 
the  appropriate  sections  of  the  other  laws.  However,  both  sections  go  beyond 
codification  by  changing  the  existing  penalties  under  the  present  code.  The 
Securities  Act  of  1933,  the  Securities  Exchange  Act  of  1934  and  the  Trust 
Indenture  Act  provide  penalties,  upon  conviction,  of  5  years  imprisonment 
and  a  fine  of  $5,000  or  both.  The  Investment  Advisers  Act  and  the  Investment 
Company  Act  provide  penalties,  upon  conviction,  of  2  years  imprisonment  or 
a  fine  of  $10,000,  or  both.  S-1400  at  Sections  2201  and  2301,  upgrades  the 
penalties  for  violations  of  the  Securities  Act,  the  Exchange  Act  and  the 
Trust  Indenture  Act  by  making  violations  thereof  Class  D  felonies  which  are 
punishable  by  imprisonment  of  7  years  or  a  fine  of  $50,000  or  both.  Violations 
of  the  Investment  Company  Act  and  the  Investment  Advisors  Act  are  classi- 
fied as  Class  E  felonies  and  are  punishable  by  3  years  imprisonment  or  a 
fine  of  $25,000  or  both. 

S-l,  on  the  other  hand,  at  Section  2-8F5,  provides  that  violations  of  the 
Exchange  Act,  the  Securities  Act  and  the  Trust  Indenture  Act  are  Class  C 
felonies  punishable  by  imprisonment  of  5  years  or  a  fine  of  $500  per  day  or 
both.  Section  1— 4C1  provides  that  a  court  may  sentence  an  offender  to  pay 
a  daily  fine  for  a  term  of  not  less  than  10  days  or  more  than  1,095  days  (3 
years).  The  amount  of  the  daily  fine  imposed  is  to  be  fixed  on  the  basis  of 
the  offender's  income,  earning  capacity  or  financial  resources. 

Both  proposals  contain  similar  provisions  which  state  that  "in  lieu  of  a 
fine  imposed  .  .  .,  an  offender  who  has  been  convicted  of  an  offense  through 
which  he  derived  pecuniary  benefit  or  by  which  he  caused  personal  injury 
.  .  .  may  be  sentenced  to  a  fine  which  does  not  exceed  twice  the  benefit  so 
derived  or  twice  the  loss  so  caused."  Such  a  provision  as  this  could  cause 
a  particular  impact  in  the  area  of  securities  violations.  Not  only  is  a  violatoi 
subject  to  new  and  substantial  penalties  under  the  proposed  code,  but  also 
to  the  penalties  specifically  provided  for  in  Section  1761  of  S-1400  and  Section 
2-8F5  or1  S-l. 

CONCLUSION 

There  is,  in  our  view,  a  serious  question  as  to  the  need  of  special  provisions 
in  the  criminal  code  for  most  regulatory  offenses.  The  existing  statutes,  which 
are  tailored  for  specific  regulation  in  specific  areas,  provide  their  own  penalties. 
Where  Congress  finds  that  new  laws  or  penalties  are  necessary  or  required,  it 
should  focus  on  those  particular  areas  and  then  start  the  procedures  leading 
to  the  enactment  of  the  necessary  laws.  But  when  Congress  undertakes  to 
codify  existing  laws,  it  should  avoid  any  broad-brush  treatment  because  in 
the  process,  new  criminal  concepts  are  likely  to  be  added  and  oftentimes 
harsher  penalties  are  adopted,  whether  justifiable  or  not  under  the  circum- 
stances. It  is  difficult  to  understand  how  the  duality  of  the  Federal  Criminal 
law  would  be  improved  by  codifying  into  a  single  criminal  statute  a  body  of 
law  which  has  been  developed  and  is  constantlv  developing  on  a  case  by  case 
basis  in   the  civil   courts  where  regulatory   offenses   are   ordinarily   tried. 

S-1  and  S-1400.  ns  drafted,  are  considerably  unfair  in  their  treatment  of 
the  business  community.  It  is  here  that  thev  would  imoart  criminalitv  where 
none  now  exists:  they  would  enlarge  penalties  in  dollars  and  time  for  the 
sake  of  uniformity:  and  they  would  hark  back  to  an  earlier  time  in  the 
development  of  Anglo-American  law  when  sinners  were  pilloried  in  the  public 
souare  because  "it  was  erood  for  their  soul."  TVe  hone  and  urge  that,  in  the 
filtering  which  the  legislative  process  represents,  these  undesirable  results 
are  strained  out. 


38-472    O  -  74  -  46 
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Editor's  Note — The  position  as  lead  article  of  Mr.  Maddock's  ob- 
servations indicates  the  importance  that  the  editors  ascribe  to  the 
issues  it  raises  for  all  business  lawyers  and  corporate  executives. 


The  Proposed  Criminal  Code: 
Business  Lawyer  Beware 


By  CHARLES  S.   MADDOCK  • 
Wilmington,  Delaware 


The  following  scenario  suggests  one  reason  why  lawyers  advising  business 
should  become  familiar  with  and  interested  in  the  pending  proposals,  herein- 
after referred  to  as  S.  1  and  S.  1400,1  to  revise  the  Federal  Criminal  Code. 

A  United  States  Marshal  is  shown  to  the  executive  offices  of  the  Inter- 
national Widget  Company.  Upon  being  introduced  to  Mr.  Robertson, 
the  President  of  the  Company,  the  Marshal  advises  the  President  that 
he  has  been  indicted  and  is  under  arrest  for  a  violation  of  Section  7  of 
the  Clayton  Act.2  He  is  advised  of  his  constitutional  rights,  hand- 
cuffed, and  taken  out  through  the  Company  offices  to  the  Federal  Build- 
ing, where  he  is  presented  to  the  United  States  Magistrate,  fingerprinted, 
photographed,  and  held  pending  his  release  on  bail. 

This  scenario  follows  the  acquisition,  several  months  earlier,  of  the  Na- 
tional Maget  Company  by  Widget.  Mr.  Robertson  was  the  key  negotiator  for 
Widget  and  the  Government  claims  that  the  acquisition  may  tend  to  lessen 
competition. 

Every  antitrust  lawyer  knows  that  the  foregoing  is  ridiculous — that  a  viola- 
tion of  Section  7  of  the  Clayton  Act  is  not  an  act  requiring  or  deserving  treat- 
ment as  a  felony  offense.  Further,  every  antitrust  lawyer  knows  that  even  if  a 
violation  of  the  Sherman  Act3  were  involved,  Mr.  Robertson  would  not  be 
charged  with  a  felony,  but  he  and  his  company  would  be  summoned  to  an- 
swer for  a  misdemeanor.  This  is  the  way  things  are  now! 


*  Member  of  the  Delaware  Bar. 

1.  S.  1,  93d  Cong.,  1st  Sess.  (1973);  S.  1400,  93d  Cong.,  1st  Sess.  (1973)  [herein- 
after cited  as  S.  1  and  S.  1400  respectively].  Senate  Bill  S.  1  was  prepared  by  the  Staff 
of  the  Subcommittee  on  Criminal  Laws  and  Procedures  of  the  Senate  Judiciary  Com- 
mittee and  introduced  in  the  Senate  on  January  4,  1973,  while  S.  1400  was  prepared 
by  the  Department  of  Justice  and  introduced  on  March  27,  1973.  See  Hearings  on 
S.  1  and  S.  1400  Before  the  Subcomm.  on  Criminal  Laws  and  Procedures  of  the  Senate 
Comm.  on  the  Judiciary.  93d  Cong.,  1st  Sess.  (1973)  [hereinafter  cited  as  Hearings]. 

2.  15  U.S.C.  §  18  (1970).  The  United  States  Attorney  has  considerable,  if  not 
absolute,  discretion  to  determine  whether  a  criminal  suspect  should  be  arrested  or 
notified  to  appear  before  the  court  to  plead  to  a  felony  indictment. 

3.  Id.  §§  1-7. 
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S.  1,  however,  changes  the  present  treatment  of  antitrust  violations  and 
the  foregoing  could  result  from  these  changes.  Tucked  away  in  the  con- 
forming amendments,  which  are  part  of  S.  1,  are  provisions  which  make 
sweeping  changes  in  the  applicability  of  criminal  law  to  antitrust  matters.  Mr. 
Robertson's  difficulty  is  a  reflection  of  only  one  of  such  changes. 

Antitrust  law  is  not  the  only  area  affected  by  the  proposals  to  change  the 
Federal  Criminal  Code.  Information  regarding  the  proposals  as  well  as  an 
indication  of  their  probable  effect  on  business  should  be  of  interest  to  the 
professional  Bar. 

S.  1  and  S.  1400  are  an  outgrowth  of  a  study  made  by  a  National  Com- 
mission on  Reform  of  Federal  Criminal  Laws,4  which  became  known  as  the 
Brown  Commission,  after  its  chairman  Edmund  G.  Brown. 

A  Final  Report  was  filed  with  the  President  and  with  Congress  on  Janu- 
ary 7,  1971.  Hearings  on  the  Report  were  held  in  1971  and  1972. 5 

The  Final  Report  of  the  Commission  and  the  legislation  which  is  intended 
to  effectuate  the  Report,  represent  a  complete  revision  of  federal  criminal 
law.  Because  of  this,  public  interest  in  the  legislation  has  come  primarily 
from  those  groups  who  are  interested  in  traditional  criminal  law  and  from 
criminal  law  sections  of  lawyer  associations,  including  the  American  Bar 
Association.  Industry  groups,  as  such,  have  shown  a  remarkable  lack  of 
interest  in  the  legislation.  Of  all  the  witnesses  who  have  appeared  before 
the  Subcommittee,  only  six  have  offered  testimony  that  even  touches  the 
provisions  relating  to  business  law.  This  lack  of  interest  is  difficult  to  ratio- 
nalize because  the  proposals  can  have  a  far-reaching  impact  on  industry.  Ex- 
perience indicates  that  constructive  suggestions  in  the  industry-related  pro- 
visions of  the  proposals  will  be  welcomed.  There  is  an  opportunity  to  be 
heard  and  to  assist  in  the  determination  of  what  effect  the  criminal  law  is 
to  have  on  industry. 

All  of  the  facts  surrounding  the  current  proposals  make  this  a  unique 
opportunity.  If  advantage  is  taken  of  the  opportunity,  the  law  which  is 
enacted  will  probably  be  one  that  industry  can  live  with  in  the  future;  if  not, 
the  entire  relationship  between  government  and  industry  will  change  and 
United  States  business  will  be  saddled  with  restrictions  that  can  seriously 
affect  its  ability  to  serve  the  public  interest. 

The  changes,  as  they  apply  to  the  "antitrust  laws,"  were  carefully  con- 
sidered in  the  testimony  of  Mark  Crane,  a  member  of  the  Section  on  Anti- 


4.  This  commission  was  appointed  following  the  approval  of  Pub.  L.  No.  89-801, 
80  Stat.  1516  (Nov.  8,  1966).  It  was  assisted  by  a  staff  of  experts  in  the  area  of  criminal 
law  headed  by  Louis  B.  Schwartz  of  the  University  of  Pennsylvania  Law  School.  The 
Final  Report  was  filed  with  the  President  and  Congress  on  January  7,  1971,  after 
comments  were  received  following  the  publication  of  its  preliminary  report. 

5.  Hearings  on  the  Final  Report  of  the  National  Commission  on  Reform  of  Federal 
Criminal  Laws  Before  the  Suhcomm.  on  Criminal  Laws  and  Procedures  of  the  Senate 
Comm.  on  the  Judiciary,  92d  Cong.,  1st  Sess.  (1972)  [hereinafter  cited  as  Hearings, 
Final  Report]. 
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trust  of  the  American  Bar  Association.  The  following,  taken  from  Mr. 
Crane's  statement  regarding  S.  1,  indicates  why  our  fictitious  Mr.  Robertson 
is  in  trouble. 

Taking  the  Robinson-Patman  Act  first,  Section  316(c)  [of  the  con- 
forming amendments  to  S.  1]  amends  the  last  paragraph  of  Section  3 
of  the  Robinson-Patman  Act.  That  paragraph  now  provides  a  fine  or 
imprisonment  for  "any  person  violating  any  of  the  provisions  of  this 
section."  (15  U.S.C.  §  13a;  emphasis  supplied.)  The  language  of  the 
conforming  amendments  to  S.  1  would  replace  the  quoted  phrase  with 
one  providing  criminal  penalties  for  "any  person  violating  any  of  the 
provisions  of  this  Act."  (Emphasis  supplied.)  Thus,  while  at  the  present 
time  criminal  penalties  attach  only  to  the  violation  of  one  section  of 
the  Robinson-Patman  Act,  the  amendment  would  appear  to  make  any 
violation  of  the  entire  Act  a  criminal  offense,  including  any  violation 
of  Section  2.  (15  U.S.C.  §  13)  This  would  mean  that  any  price  dis- 
crimination offense  would  carry  with  it  criminal  penalties,  sweeping 
away  the  present  distinction  between  those  offenses  in  Section  2  where 
a  price  discrimination  occurs  without  an  express  intent  to  injure  a 
competitor  and  those  offenses  in  Section  3  where  the  price  discrimi- 
nation results  from  specific  knowledge  that  a  competitor  cannot  respond 
with  equal  concessions  or  "for  the  purpose  of  destroying  competition 
or  eliminating  a  competitor."  (15  U.S.C.  §  13a) 

Similarly,  Section  316(d)  of  the  conforming  amendments  to  S.  1 
would  amend  the  fourth  paragraph  of  Section  10  of  the  Clayton  Act. 
(15  U.S.C.  §  20)  At  the  present  time,  the  paragraph  being  amended 
provides  criminal  penalties  for  any  common  carrier,  or  director,  agent, 
manager  or  officer  of  a  common  carrier,  who  "shall  violate  this  section." 
(Emphasis  supplied.)  The  proposed  amendment  provides  for  criminal 
penalties  against  "any  person  who  violates  this  Act."  (Emphasis  sup- 
plied.) Thus,  while  at  the  present  time  there  are  provided  criminal 
penalties  for  common  carriers,  and  their  agents  who  violate  Section  10 
of  the  Clayton  Act,  the  proposed  amendment  would  make  the  entire 
Clayton  Act  a  criminal  statute.  Such  an  amendment  would,  for  the 
first  time,  impose  criminal  penalties  upon  corporations — and  on  their 
responsible  officers  and  directors — who  engage  in  mergers  found  to 
violate  Section  7  (15  U.S.C.  §  18);  who  enter  into  exclusive  dealing 
contracts  found  to  violate  Section  3  (15  U.S.C.  §  14);  or  who  serve 
as  directors  of  two  or  more  corporations  which  are  found  to  be  com- 
petitors in  violation  of  Section  8  (15  U.S.C.  §  19 ).6 

This  is  not  the  complete  story  on  antitrust,  but  merely  a  sample  to  indi- 
cate the  need  for  attention.  Whether  the  antitrust  proposals  have  been  made 
from  a  desire  to  increase  the  breadth  of  criminal  applications  of  and  pen- 


6.  Hearings,  supra  note  1,  at  5597. 
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alties  for  violating  the  antitrust  laws,  or  inadvertently  "slipped  in"  as  part 
of  a  unifying  or  codifying  process  by  those  who  are  not  specialists  in  anti- 
trust, is  an  open  question — quite  probably  some  of  the  problems  associated 
with  this  area  of  the  law  would  have  been  avoided  had  lawyers,  knowledge- 
able in  antitrust  laws,  been  more  directly  involved  in  the  drafting  of  S.  1 . 

The  problems  in  the  antitrust  area  result  mainly  from  the  amendments  to 
existing  law  which  would  carry  forward  the  purpose  of  the  proposals  (the 
conforming  amendments).  This  points  up  the  necessity  for  careful  study 
of  the  conforming  amendments  as  they  apply  to  all  existing  statutes  relating 
to  business,  not  just  in  the  antitrust  field,  rather  than  looking  simply  to  the 
language  of  the  proposed  Criminal  Code  itself. 

S.  1  and  S.  1400  already  reflect  some  improvements  that  were  made  fol- 
lowing suggestions  in  testimony  presented  at  the  time  that  the  Preliminary  and 
Final  Reports  of  the  Brown  Commission  were  considered  by  the  Subcom- 
mittee. The  following  sections7  of  S.  1  incorporate  many  of  the  suggested 
changes,  follow  reasonably  well-established  principles,  and  are  far  more 
satisfactory  than  were  their  counterparts  in  the  Final  Report:  1-2A7  (Or- 
ganization Criminal  Liability);  1-2A8  (Personal  Criminal  Liability  for  Con- 
duct on  Behalf  of  Organization);  1-1A4(51)  (The  Definition  of  Organi- 
zation); and  2-7F6  (Interference  with  Activities  of  Employees  and 
Employers). 

In  other  areas,  however,  additional  changes  are  not  only  desirable  but 
necessary  if  we  are  to  avoid  a  major  change  in  the  relationship  of  govern- 
ment and  business.  The  following  discussion  points  to  those  sections  of  S.  1 
and  S.  1 400  to  which  the  Committee  on  Corporate  Law  Departments  of  the 
American  Bar  Association  Section  on  Corporation  Business  and  Banking 
Law  has  taken  exception  in  testimony  before  the  Subcommittee  and  gives  an 
indication  of  why  there  is  objection  to  them. 

Section  2-8F6  of  S.  1  provides  that  a  person  is  guilty  of  a  "Regulatory 
Offense"  if  he  engages  in  conduct  prohibited  by  the  requirements  of  a 
"statute,  regulation,  rule  or  order  which  is  enforcible  by  criminal  sanctions 
or  civil  remedies."  (Emphasis  supplied.) 

There  obviously  is  no  change  in  law  if  violation  of  the  regulation,  rule  or 
order  is  presently  punishable  by  criminal  sanction.  The  enlarged  concept, 
however,  establishes  a  criminal  offense  for  violating  any  regulation,  rule  or 
order,  even  though  Congress,  in  enacting  the  original  statute  authorizing 
the  regulation,  rule  or  order,  provided  only  for  a  civil  remedy. 

A  threshold  problem  is — what  is  meant  by  the  words  "rule,  regulation  or 
order"?  Issued  by  whom — at  what  (federal,  state  or  local)  level  and  by 
virtue  of  what  authority — and  is  it  a  preliminary,  intermediate  or  final  rule, 
regulation  or  order,  whether  or  not  subject  to  review? 

And,  what  is  meant  by  civil  remedy?  The  language  is  broad  enough  to 
cover  civil  actions  at  common  law  between  private  persons,  so  that  failure 


7.  All  sections  hereinafter  discussed  are  contained  in  S.   1,  93d  Cong.,   1st  Sess. 
(1973);  S.  1400,  93d  Cong.,  1st  Sess.  (1973),  as  denoted  in  the  text. 
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to  comply  with  an  order  by  a  zoning  commissioner  to  move  a  fence  mis- 
located  in  accordance  with  a  zoning  ordinance — being  an  order — would  be- 
come a  federal  crime  punishable  by  fine  or  imprisonment,  since  there  is  a 
civil  remedy  available  to  the  landowner  whose  property  adjoins  the  offend- 
ing fence.  It  is  doubtful  that  anyone  contemplates  that  sort  of  expansion  of 
the  federal  criminal  law,  but  the  language  could  give  this  result. 

But  even  if  the  language  were  changed  to  eliminate  this  clearly  inappropri- 
ate situation  there  are  still  serious  philosophical  problems. 

Today,  almost  every  act  of  every  type  of  business  organization  and  its 
employees  is  direcdy  affected  by  rules,  regulations  or  orders  of  some  fed- 
eral agency.  The  hiring,  advancement  and  pay  of  employees;  the  work 
place;  the  tools  used  by  employees;  their  relationship  to  each  other,  to  the 
company  and  to  unions;  their  pensions — in  fact  anything  and  everything 
to  do  with  employees  from  the  time  they  first  apply  for  work,  to  and  after 
their  death,  dismissal  or  retirement  are  covered  by  regulations  of  several 
federal  government  agencies.  The  products  made  by  a  corporation,  start- 
ing with  the  protection  of  the  concepts  for  the  product  or  its  method  of 
manufacture,  through  the  manufacture,  advertising,  sale  and  use  of  the 
product,  post-sale  recall,  refund  or  re-purchase,  and  in  some  cases,  what 
may  or  may  not  be  manufactured,  and  if  so — how,  are  covered  by  regu- 
lations of  several  federal  government  agencies.  The  effect  of  manufacturing 
operations  on  close  and  distant  neighbors  is  also  closely  regulated.  The 
raising  of  capital,  the  use  of  capital,  what  can  and  cannot,  as  well  as  what 
must  be  said  to  stockholders,  and  when  and  in  what  form,  are  also  ex- 
tensively covered  by  federal  regulations.  In  fact,  the  very  structure  of  busi- 
ness is  subject  to  extensive  regulation.  These  are  not  emergency  short-term 
regulations,  but  those  that  continue  as  a  normal  part  of  our  economic  frame- 
work. There  is  literally  no  part  of  business  activity  that  is  not  touched  by 
the  federal  government.  Everything — from  the  location  of  and  equipment 
in  washrooms,  on  through  and  including  multi-million  dollar  bond  issues — 
are  covered  by  some  government  regulation. 

There  may  be  some  of  these  regulated  activities  where  the  use  of  the 
criminal  law  as  an  enforcement  tool  is  desirable,  but  this  is  certainly  not 
true  of  all  regulated  economic  activity.  The  line  between  the  two  areas  should 
be  drawn  by  Congress  deliberately.  If  the  regulation  or  suppression  of  a 
particular  type  of  activity  is  desirable,  let  the  Congress  make  the  determina- 
tion and  at  the  same  time  tailor  the  remedy  to  fit  the  evil  sought  to  be 
avoided.  In  some  cases,  the  need  for  a  criminal  penalty  may  be  present,  but 
certainly  not  in  all  situations. 

In  this  way,  the  need  for  using  the  vehicle  of  the  criminal  law,  as  well  as 
the  extent  to  which  it  should  be  used,  will  be  based  upon  hard  facts  related 
to  a  specific  problem  with  all  persons  afforded  an  opportunity  to  be  heard 
upon  all  the  details  of  the  proposal. 

The  thought  behind  the  proposal  for  a  Regulatory  Offense  as  stated  by 
the  Brown  Commission  is  that  it  would  make  possible  the  development  of  a 
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special  body  of  law  relating  to  penalties  for  the  violation  of  rules,  regulations 
and  orders,  and  thus  introduce  an  element  of  consistency  in  the  application 
of  penalties.  Why  this  body  of  law  cannot  be  developed  and  applied  under 
existing  conditions  is  not  discussed,  nor  is  the  option  apparently  even  con- 
sidered. Furthermore,  the  professed  desire  for  "consistency"  seems  to  run 
completely  contrary  to  the  policy  statement  which  the  Commission  recom- 
mended for  inclusion  in  the  final  enactment  of  a  provision  relating  to  Regu- 
latory Offenses. 

Declaration  of  Policy.  The  great  increase  of  statutory  and  administra- 
tive regulation  commanding  affirmative  acts  or  forbidding  behavior  not 
condemned  by  generally  recognized  ethical  standards  emphasizes  the 
need  for  discrimination  in  the  use  of  the  criminal  law  to  enforce  such 
regulation.  Use  of  penal  sanctions  to  enforce  regulation  involves  sub- 
stantial risk  that  a  person  may  be  subjected  to  conviction,  disgrace,  and 
punishment  although  he  did  not  know  that  his  conduct  was  wrongful. 
When  penal  sanctions  are  employed  for  regulatory  offenses,  considera- 
tions with  respect  to  fair  treatment  of  human  beings,  as  well  as  the 
substantive  aims  of  the  regulatory  statute,  must  enter  into  legislative, 
judicial,  and  administrative  decisions  with  regard  to  sanctions.  It  is  the 
policy  of  the  United  States  to  prefer  nonpenal  sanctions  over  penal 
sanctions  to  secure  compliance  with  regulatory  law  unless  violation 
of  regulation  manifests  disregard  for  the  welfare  of  others  or  of  the 
authority  of  government.  It  is  further  the  policy  of  the  United  States 
that  no  purely  regulatory  offense  shall  be  punishable  as  a  felony.8 

If  the  foregoing  is  the  policy  of  the  United  States,  it  is  most  difficult  to 
understand  why  a  special  provision  would  be  proposed  for  inclusion  in  the 
Criminal  Code  making  all  regulatory  offenses  crimes. 

The  problems  inherent  in  the  concept  of  a  Regulatory  Offense  are  not  for 
large  industrial  corporations  alone.  All  organizations — including  labor 
unions — and  all  persons  are  subject  to  the  Regulatory  Offense  provisions  of 
S.  1.  As  indicated,  there  are  very,  very  few  activities  of  anyone  directly  or 
indirecdy  involved  in  business  which  are  beyond  the  reach  of  some  admin- 
istrator or  administrative  agency  with  the  power  to  issue  rules,  regulations  or 
orders. 

Since  individuals  act  for  organizations,  all  of  the  thousands  of  regulations 
relating  to  business  activity  have  a  direct  impact  on  individuals.  The  "Reg- 
ulatory Offense"  concept  adds  the  stigma  of  crime  to  a  breach  of  any  of 
these  regulations  and  thus  introduces  a  whole  new  concept  in  the  area  of 
"normal"  activity  of  individuals.  The  length  to  which  the  concept  of  a 
Regulatory  Offense  is  carried  by  S.  1,  even  outside  the  area  of  economic  ac- 
tivity, is  clear  from  the  following  example: 


'I 


8.  Hearings,  Final  Report,  supra  note  5,  at  228-29. 
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Under  the  terms  of  the  conforming  amendments  to  S.  1 ,  appearing  at  pages 
345  and  346  of  the  Bill,  one  knowingly  bathing  in  the  Springs  at  Hot  Springs 
National  Park  without  presenting  evidence  that  he  is  the  patient  of  a  physician 
registered  at  the  Office  of  the  Superintendent  is  guilty  of  a  Class  E  felony, 
subject  to  imprisonment  for  a  term  of  up  to  one  year  and  probation  for  up 
to  five  years.  If  he  is  bold  enough  to  bathe  in  the  Springs  on  a  number  of  oc- 
casions, he  becomes  guilty  of  a  Class  D  felony  and  may  be  imprisoned  for  a 
term  not  to  exceed  three  years.  If  he  has  no  culpability  at  all,  he  still  may  be 
sentenced  to  30  days;  if  he  acts  "recklessly"  he  may  be  sentenced  to  six 
months  even  though  he  has  no  knowledge  of,  or  culpable  lack  of  knowledge 
as  to  the  existence  of,  the  regulation. 

But  the  "Regulatory  Offense"  concept  is  not  the  only  cause  for  concern. 
Other  important  sections  of  S.  1  are  2-8F3  "Environmental  Spoliation," 
2-8F4  "Unfair  Commercial  Practices,"  and  2-8F5  "Securities  Violations." 
These  sections  provide  new  criminal  legislation  in  areas  already  thoroughly 
covered  in  existing  law.  Section  2-8F3  provides  in  part  that: 

(a)  Offense. — A  person  is  guilty  of  environmental  spoliation  if  he 
knowingly: 

( 1 )  pollutes  the  water,  air,  or  land  in  the  course  of  trafficking  in  prop- 
erty; 

(2)  in  violation  of  a  Federal  statute  or  a  rule,  regulation  or  order  under 
such  statutes;  and 

(3)  such  violation  is  gross  or  the  person  manifests  flagrant  disregard 
for  the  environment. 

(b)  Evidence. — If  evidence  has  been  introduced  tending  to  show  the 
existence  of  the  circumstances  described  in  subsection  (a)(1)  and 
(a)  (2),  and  direct  evidence  of  the  actual  belief  of  the  defendant  is  not 
available,  then,  for  the  purpose  of  showing  that  the  conduct,  shown  to 
have  occurred  manifested  a  flagrant  disregard  for  the  environment  on 
the  part  of  the  defendant,  the  court  may  allow  evidence  to  be  introduced 
tending  to  show  the  reputation  of  the  defendant  as  to  regard  for  the 
environment  in  any  community  of  which  such  person  was  a  member  at 
the  time  of  the  violation. 

Section  2-8F4  lists  a  series  of  acts  each  of  which  constitutes  the  crime  of 
Unfair  Commercial  Practice.  They  include  the  following: 

( 1 )  sells,  offers  for  sale,  or  delivers  less  than  the  represented  quantity 
of  any  commodity  or  service; 

(2)  sells,  offers  for  sale,  or  delivers  any  commodity,  product,  or  ob- 
ject which  is  adulterated  or  mislabelled; 

(3)  makes  a  false  statement  in  any  advertisement  addressed  to  the 
public  or  to  a  substantial  number  of  persons,  in  connection  with  the 
promotion  of  the  person's  business,  occupation,  or  profession  or  to 
maintain  or  increase  sale  or  distribution  of  property  or  services  .... 
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Section  2-8F5  establishes  a  crime  of  a  Security  Violation  for  anyone  who: 

( 1 )  knowingly  engages  in  conduct  prohibited,  in  fact,  by  or  declared 
unlawful  in  title  15,  United  States  Code,  sections  77e,  77q,  77w,  77fff, 
77xxx,  78i(a)(l)-(5),  or  78j(b)(5);  or 

(2)  in  a  registration  statement  filed  under  subchapter  I  of  tide  15, 
United  States  Code  chapter  2A,  or  in  an  application,  report,  or  other 
document  filed  under  subchapter  III  of  such  chapter,  or  any  rule,  regu- 
lation, or  order  issued  under  such  chapter,  knowingly  makes  any  untrue 
statement  of  a  material  fact  or  omits  to  state  any  material  fact  required 
to  be  stated  in  such  statement  or  document  or  necessary  to  make  the 
statements  made  not  misleading. 

Why,  out  of  all  the  areas  of  regulated  activity,  these  particular  ones  were 
selected  for  inclusion  as  separate  sections  in  a  revised  Criminal  Code  is  not 
clear.  There  is  nothing  in  the  legislation,  the  press  releases  relating  to  it,  the 
articles  written  about  it  or  the  comments  of  the  Brown  Commission  Report 
which  give  any  clue.  One  would  expect  that  if  changes  in  the  law  relating  to 
the  fields  covered  were  needed,  legislation  amending  existing  law  would  be 
proposed.  The  proposals,  however,  leave  existing  law  untouched.  A  lawyer 
or  businessman  interested  in  securities  law,  for  example,  would  find  noth- 
ing new  in  the  sources  upon  which  he  relies  for  information  concerning  his 
client's  obligations  in  the  securities  field.  To  find  the  change,  he  must  consult 
the  new  Criminal  Code  in  addition  to  his  normal  sources.  This  may  not  be 
an  unfair  burden,  but  why  create  the  burden  at  all  when  any  required  change, 
if  in  fact  there  is  need  for  change,  can  be  made  just  as  easily  in  the  securities 
laws  themselves?  At  a  minimum,  the  unnecessary  duplication  or  re-phrasing 
of  requirements  in  differing  statutes  will  create  completely  unnecessary  con- 
fusion. 

Similarly,  there  are  few  areas  of  public  concern  that  have  received  more 
attention  than  protection  of  the  environment.  Various  committees  of  the 
Congress  and  the  Environmental  Protection  Agency  have  been  concerned 
with  a  wide  variety  of  proposals.  There  is  already  a  great  deal  of  legislation 
on  the  books  covering  this  area  rather  completely. 

If  additional  legislation  directed  to  the  protection  of  the  environment, 
whether  it  relates  to  requirements  of  law  or  penalties  for  violating  the  law, 
is  to  be  considered,  it  should  be  done  by  the  committees  of  Congress  specifi- 
cally concerned  with  this  subject.  It  is  indeed  a  strange  twist  in  emphasis 
or  priorities,  to  say  the  least,  to  include  provisions  on  the  subject  of  pro- 
tection of  the  environment  as  a  pait  of  a  complete  revision  of  the  Criminal 
Code  without  having  the  appropriate  Committees  of  the  Congress  consider 
the  new  or  unusual  special  needs  in  this  area  in  the  context  of  existing  sub- 
stantive law. 

Section  2-8F4  deals  in  the  criminal  area  with  matters  of  Unfair  Com- 
mercial Practices,  also  already  the  subject  of  established  law  and  better 
dealt  with  by  committees  of  Congress  concerned  with  that  particular  subject 
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matter.  Most  of  what  is  covered  is  also  subject  to  the  provisions  of  the  Fed- 
eral Trade  Commission  Act — to  mention  only  one  existing  broad  spectrum 
law  in  the  same  field. 

Again,  it  is  most  difficult  to  find  how  any  useful  purpose  is  served  by  the 
special  treatment  of  these  subjects  in  the  Criminal  Code,  especially  when 
one  considers  the  mischief  and  confusion  that  can  result  from  the  duplication 
and  re-phrasing. 

S.  1400  does  not  provide  for  a  "Regulatory  Offense,"  "Environmental 
Spoliation"  or  "Unfair  Commercial  Practices."  It  does,  however,  in  section 
1761,  greatly  broaden  the  reach  of  the  "Securities  Violations"  concept  and 
adds  two  other  areas  to  the  just  discussed  "statutory  duplication"  scheme: 
Sections  1765  "Fraud  in  a  Regulated  Industry,"  and  1766  "Adulterated 
Food  Product  Violations."  These  sections  of  S.  1400  are  subject  to  the  same 
comments  made  regarding  similar  sections  of  S.  1 . 

We  have  suggested  to  the  Subcommittee  that  the  time  and  place  to  con- 
sider criminal  penalties  is  when  and  where  the  subject  matter  of  the  legis- 
lation is  considered,  be  it  securities,  environment,  commercial  practices, 
food  and  drug,  or  what  not.  At  that  time  and  place,  there  can  be  full  hear- 
ings and  consideration  of  what  the  requirements  of  the  law  should  be — and 
the  punishment  can  be  tailor-made  by  the  same  group  to  insure  compliance. 
The  attention  to  detail  that  the  substance  of  these  legislative  matters  deserve 
is  not  possible  when  they  are  literally  buried  in  a  voluminous  revision  of  the 
Criminal  Code. 

EFFECT  OF  CONVICTION— PUNISHMENT 

There  are  probably  very  few  lawyers  advising  corporations  or  business 
generally  who  have  had  anything  more  than  the  most  superficial  exposure 
to  the  criminal  law  since  they  left  law  school — if  they  had  it  then.  All  of  this 
will  have  to  change  dramatically  if  the  present  proposals  become  law.  The 
proposals,  as  has  been  pointed  out,  bring  practically  every  act  of  the  corpo- 
ration and  its  employees  within  the  coverage  of  the  criminal  law.  Lawyers 
advising  business  will,  therefore,  have  to  concern  themselves  not  only  with 
the  substance  of  criminal  law,  but  of  greater  importance,  with  the  techniques 
of  dealing  with  criminal  law  enforcement  officers.  No  longer  will  it  be  wise 
to  handle  regulatory  matters  in  the  cooperative  "try  to  find  a  workable  so- 
lution" fashion  that  has  been  typical  of  many,  if  not  most,  relationships  with 
the  regulatory  agencies  in  the  past.  No  longer  will  these  agencies  be  simply 
regulatory  agencies — they  will  now  become  part  of  the  criminal  process  and 
the  consequences  of  business  error  will  be  far  more  than  a  "cease  and  desist 
order"  or- a  "consent  decree."  People  could  go  to  jail  for  a  far  larger  variety 
of  activities  than  ever  before.  In  addition,  as  will  be  seen  from  the  following 
discussion  of  the  new  penalties  that  are  proposed,  corporations  could  be  pre- 
vented from  engaging  in  interstate  or  foreign  commerce;  businessmen  could 
be  prevented  from  engaging  in  the  same  kind  of  business  activity;  notice  of 
conviction  must  be  given  by  publication,  etc. 
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In  light  of  the  serious  consequences  to  their  clients,  at  a  minimum,  business 
lawyers  will  now  have  to  consider  Fifth  Amendment  rights  before  giving 
information  that  heretofore  has  been  volunteered  as  part  of  settlement  dis- 
cussions. They  must  also  become  aware  of  the  potentials  involved  in  plea 
bargaining,  particularly  where  immunity  from  prosecution  or  lighter  sen- 
tences are  offered  in  return  for  evidence  implicating  others.  Especially  must 
they  be  aware  of  the  temptation  to  exaggerate,  or  even  implicate  innocent 
people  when  an  over-zealous  prosecutor  in  search  of  a  "big  fish"  has  a  small 
one  on  the  line.  Honor,  truth  and  decency  often  appear  in  one  light  when 
civil  penalties  are  involved,  and  in  another  when  prison  is  a  prospect.  These 
are  just  some  of  the  "facts  of  life"  completely  familiar  to  the  criminal  lawyer 
but  which  are  outside  the  experience  and  grasp  of  the  lawyer  advising  busi- 
ness. The  readjustment  in  approach  to  all  business  problems  will  be  tre- 
mendous, not  only  for  the  lawyer,  but  also  for  the  clients  he  advises.  Business 
lawyers  will  now  be  in  the  position  of  dealing  with  potential  "U.S.  At- 
torneys" in  every  regulatory  situation  and  will  have  to  make  major  adjust- 
ments in  their  procedures  and  techniques  for  handling  investigations,  hear- 
ings, and  other  relationships  with  regulatory  authorities. 

The  closest  present  analogy  is  in  the  tax  field.  Business  lawyers  who  have 
not  already  done  so  should  talk  with  lawyers  handling  criminal  matters  re- 
lated to  the  tax  laws.  They  should  compare  the  techniques  and  procedures 
followed  when  there  is  an  investigation  of  possible  criminal  fraud  in  the 
handling  of  taxes  with  those  employed  in  routine  audits,  deficiency  assess- 
ments or  other  matters  associated  with  the  strictly  civil  aspects  of  taxation. 
There  is  a  world  of  difference.  This  is  the  new  world  with  which  all  business 
lawyers  will  have  to  become  well  informed  if  they  are  to  protect  their  clients' 
interest.  "Law  enforcers"  are  an  entirely  different  group  of  people  from  the 
"regulatory  authorities"  with  whom  they  have  been  dealing — the  awesome 
force  of  the  criminal  law  as  a  tool  of  enforcement  does,  indeed,  change  atti- 
tudes if  not  character. 

Turning  again  to  specifics,  both  S.  1  and  S.  1400  also  contain  new  severe 
penalties  for  organizations  and  their  agents  who  violate  the  criminal  law. 

S.  1  contains  a  particularly  interesting  approach  to  the  punishment  of  or- 
ganizations: 

§  1-4A1.     Authorized  Sentences 

(c)  All  Offenses. — The  court  shall  make  one  or  more  of  the  following 

dispositions  of  an  offender.  The  court  may: 

( 1 )  sentence  him  to  imprisonment  or,  if  the  offender  is  an  organi- 
zation, to  suspension  of  the  right  to  affect  interstate  or  foreign  com- 
merce, for  a  term  authorized  by  section  1-4B1  (Sentence  of  Im- 
prisonment). (Emphasis  supplied.) 

In  S.  1400,  Section  2001(c)  provides: 

An  organization  found  guilty  of  an  offense  against  the  United  States 
shall  be  sentenced  to: 
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(1)  the  notice  sanction  as  authorized  by  section  2004; 

(2)  probation  as  authorized  by  chapter  21;  or 

(3)  a  fine  as  authorized  by  chapter  22. 

The  notice  sanction  may  be  imposed  in  addition  to  a  fine,  and  either  or  both 
may  be  imposed  in  addition  to  probation. 
Section  2004  provides: 

When  an  organization  is  found  guilty  of  an  offense,  or  when  an  indi- 
vidual is  found  guilty  of  an  offense  involving  fraud  or  other  deceptive 
practices,  the  court,  where  appropriate,  may  require  the  defendant  to 
give  notice  of  the  conviction  to  the  class  of  persons  or  to  the  sector  of 
the  public  affected  by  the  conviction  or  financially  interested  in  the  sub- 
ject matter  of  the  offense,  by  mail,  by  advertising  in  designated  areas  or 
through  designated  media,  or  by  other  appropriate  means. 

In  addition,  the  probation  provisions  of  Chapter  21,  Section  2103(b)  au- 
thorize the  court  to  require  as  a  condition  of  probation  that  the  defendant: 

(13)  refrain  from  engaging  in  a  specified  occupation,  business,  or  pro- 
fession for  a  period  which  does  not  exceed  the  term  of  imprisonment 
which  could  be  imposed  under  section  2301 .9 

S.  1,  in  Section  1-4A1  (c)  (7),  contains  substantially  the  same  notice  pro- 
vision as  in  S.  1400,  Section  2004.  S.  1,  in  Section  1-4A3,  also  contains  sub- 
stantially the  same  "disqualification"  from  business  or  profession  provisions 
as  in  Section  2103(b)  (13)  of  S.  1400. 

In  addition  to  the  criminal  sanctions,  existing  civil  remedies  by  way  of 
treble  damage  actions  or  otherwise  are,  of  course,  retained.  In  addition, 
S.  1400  specifically  provides  in  Section  2001  (d): 

Civil  Penalties. — This  chapter  does  not  deprive  a  court  of  authority 
conferred  by  law  to  decree  a  forfeiture  of  property,  suspend  or  cancel 
a  license,  require  forfeiture  of  or  disqualification  from  office  or  position, 
or  impose  any  other  civil  penalty. 

CONCLUSION 

Undoubtedly  there  are  other  provisions  in  S.  1  and  S.  1400,  and  in  the 
conforming  amendments,  that  will  create  special  problems  in  areas  of  busi- 
ness activity  not  described  herein,  where  lawyers  having  special  knowledge 
in  these  areas,  will  recognize  not  only  the  problem  oeing  created,  but  find 
a  way  to  eliminate  the  problem  without  undercutting  needed  or  desirable 
changes  in  the  federal  criminal  law. 

The  suggestion  in  this  paper  is  simply  that  lawyers  advising  business 
become  familiar  with  the  proposals  to  amend  the  federal  criminal  laws, 


9.  Would  this  permit  a  court  to  suspend  a  corporation's  right  to  engage  in  inter- 
state commerce  for  a  specified  period  as  is  specifically  provided  in  S.  1,  Section  1-4A1 
(c)(1)? 
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obtain  copies  of  S.  1  and  S.  1400,  and  a  transcript  of  the  Hearings  before  the 
Senate  Subcommittee,  and  get  actively  involved.10 

Congress  is  now  involved  in  determining  the  legal  environment  in  which 
business  and  all  of  us  will  have  to  live  for  a  long  time.  We  cannot  sit  back 
and  expect  the  proposals  to  fade  away.  The  commitment  to  a  complete  re- 
vision of  the  federal  criminal  law  is  so  strong  that  legislation  will  un- 
doubtedly be  adopted,  even  though  it  may  be  two  or  more  years  away.  It 
is,  therefore,  incumbent  upon  lawyers  concerned  with  business  to  find  out 
what  has  been  proposed,  and  the  comments  on  the  proposals  already  made, 
and  to  become  involved  constructively  with  existing  bar  and  trade  associa- 
tions, or  independently,  to  make  certain  that  their  views  are  heard.  The  need 
is  great — the  Subcommittee  will  welcome  help — and  the  opportunity  is 
unique.  What  is  needed  is  constructive  "input"  from  knowledgeable  lawyers 
who  have  the  wit  and  wisdom  to  recognize  a  unique  opportunity  for  service 
both  to  the  public  and  their  clients. 


10.  The  Final  Report  of  the  National  Commission  on  Reform  of  Federal  Criminal 
Laws  may  be  obtained  from  the  U.S.  Government  Printing  Office,  Washington,  D.C. 
Copies  of  S.  1  and  S.  1400  may  be  obtained  from  your  Congressman  or  Senator.  A 
transcript  of  the  Hearings  to  date  on  the  Brown  Commission  Report  and  on  the  two 
Senate  Bills  may  be  obtained  from  the  Subcommittee  on  Criminal  Laws  and  Procedures 
of  the  Judiciary  Committee  of  the  Senate,  2204  Dirksen  Senate  Office  Building,  Wash- 
ington, D.C.  20510.  Suggestions  relating  to  the  proposals  and  inquiries  regarding  the 
possibility  of  testifying  should  be  directed  to  the  Subcommittee  at  the  above  address. 
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The  University  of  Chicago  Law  Review,  641  (1941) 
MISTAKE  OF  LAW  AND  MENS  REA 

Livingston  Hall*  and  Selig  J.  SeligmanI 

A  WELL  SETTLED  common  law  rule  holds  that  a  mistake  of  law, 
/-\  as  a  result  of  which  the  defendant  does  not  know  that  his  con- 
JL-  -5l  duct  is  illegal,  does  not  operate  as  a  defense  in  most  criminal 
cases.  Why  this  should  be  true,  when  there  is  also  the  generally  accepted 
common  law  principle  that  some  sort  of  culpability,  whether  based  on 
subjective  moral  guilt  or  objective  negligence,  should  ordinarily  be  neces- 
sary for  criminal  liability,  is  a  question  which  has  been  felt  to  require 
explanation  by  many  writers.1  This  article  will  trace  the  history  of  the 
general  rule,  consider  the  reasons  justifying  its  retention  in  the  criminal 
law,  and  attempt  to  evaluate  the  many  exceptions  to  it  which  have  been 
urged  by  counsel  in  modern  times,  often  with  success. 

We  lay  aside  at  the  outset,  as  not  germane  to  our  present  inquiry, 
crimes  in  which  a  specific  criminal  intent  to  act  in  a  manner  known  to  be 
illegal  (or  recklessness  in  the  same  respect)  is  required.  In  these  crimes, 
the  court  or  legislature,  by  thus  defining  the  crime,  has  said  that  any  con- 
dition negativing  the  existence  of  the  required  state  of  mind  should  result 
in  an  acquittal.  Thus  a  mistake  of  law  which  has  this  effect  may  give  a 
defense.2  But  the  question  whether  such  a  specific  intent  is  required  for 
any  given  crime  has  little  in  common  with  the  problem  of  giving  a  general 
defense  of  mistake  of  law  in  crimes  not  coming  within  this  category. 

This  distinction  between  the  concept  of  culpability  as  a  general  re- 
quirement of  guilt  (the  classic  phrase  is  that  a  mens  rea  is  needed)  and  the 
non-availability  of  any  general  defense  of  a  mistake  of  law  underlies  the 
foundations  of  criminal  liability.  It  may  be  that  the  recent  development 

*  Professor  of  Law,  Harvard  Law  School. 

f  LL.B.,  Harvard  Law  School,  1940;  Graduate  Student,  Harvard  Law  School. 

1  1  Austin,  Jurisprudence  496-501  (1869);  Holmes,  The  Common  Law  47-51  (1881);  J.  Hall, 
Prolegomena  to  a  Science  of  Criminal  Law,  89  U.  of  Pa.  L.  Rev.  549,  567  (1941);  Keedy, 
Ignorance  and  Mistake  in  the  Criminal  Law,  22  Harv.  L.  Rev.. 75  (1908)  (proposing  a  consider- 
able increase  in  the  scope  of  the  defense  of  mistake  of  law,  to' make  it  co-extensive  with  the 
general  principles  of  culpability);  Kohler,  Ignorance  or  Mistake  of  Law  as  a  Defense  in  Crimi- 
nal Cases,  40  Dick.  L.  Rev.  113  (1936);  Perkins,  Ignorance  and  Mistake  in  Criminal  Law, 
88  U.  of  Pa.  L.  Rev.  35  (1939);  Stumberg,  Mistake  of  Law  in  Texas  Criminal  Cases,  15  Tex.  L. 
Rev.  287  (1937). 

9  There  is  a  possible  exception  where  the  defendant  has  knowingly  violated  a  statute,  be- 
lieving it  to  be  unconstitutional.  See  infra,  p.  666. 
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of  crimes  to  which  even  a  reasonable  mistake  of  fact  is  not  a  defense 
presents  a  similar  departure  from  the  general  requirement  of  culpability. 
Professor  Sayre  felt  that  these  "public  welfare  offenses"  did  constitute 
another  exception  to  the  general  rule.3 

But  Professor  Jerome  Hall  maintains  that  even  in  these  non-mens  rea 
crimes,  culpability  is  normally  required  by  the  prosecuting  authorities  as 
a  pre-requisite  to  actual  conviction,  concluding  that 

....  intent  and  negligence  do  in  fad  play  essential  parts  in  such  offenses.  .  .  .  they 
are  designed  to  catch  the  wilful  and  the  negligent;  they  are  not  intended  to  penalize 
sheer  accident.  ....  But  they  are  so  phrased  as  also  to  include  the  morally  innocent, 
and  these  occasionally  are  caught,  aided  by  administrative  incompetence  or  persecu- 
tion.4 

As  he  points  out,  the  question  of  how  far  culpability  is  regarded  as  an 
essential  element  of  criminality  extends  "far  beyond  petty  offenses,"  and 
although  his  article  is  largely  limited  to  a  consideration  of  these  offenses, 
he  recognizes  that  reasonable  mistake  of  law  presents  another  aspect  of 
the  same  general  problem.5 

But  this  explanation  for  the  absence  of  any  requirement  of  culpability 
in  the  legal  definition  of  these  crimes  mala  prohibita — that  the  penalties 
are  small,  usually  fines,  and  that  violations  are  of  enormous  frequency6 — 
cannot  be  applied  to  all  crimes.  The  rule  we  are  discussing  is  equally  valid 
for  serious  offenses  and  trivial  ones,  and  for  rare  as  well  as  common  crimes. 

How  the  general  principle  that  culpability  is  necessary  for  criminal 
liability  grew  up  with  the  rule  that  a  mistake  of  law  is  not  a  general 
defense  is  a  matter  of  history.  There  are  now  a  number  of  exceptions  to 
the  rule,  and  their  creation  and  shaping  is  largely  the  product  of  American 
judicial  decision  since  the  beginning  of  the  nineteenth  century.  The  in- 
creasing complexity  of  law,  the  multiplication  of  crimes  mala  prohibita, 
and  a  more  exact  definition  of  fundamental  principles  of  criminal  liability, 
have  shared  the  responsibility  for  this  development.  But  the  process  has 
been  slow  and  uncertain,  and  in  its  early  stages  not  well  understood, 
either  by  the  courts  themselves  or  by  text  writers.7  The  first  real  study 

J  Sayre,  Public  Welfare  Offenses,  33  Col.  L.  Rev.  55,  56  (1933). 

*  J.  Hall,  op.  cit.  supra  note  1,  at  56S-69. 

s  J.  Hall,  op.  cit.  supra  note  1,  at  567.  6  J.  Hall,  op.  cit.  supra  note  1,  at  56S. 

7  Both  Wharton  and  Bishop  have  been  singularly  unilluminating  on  this  point.  In  1 
Bishop,  Criminal  Law  §§  294-300  (9th  ed.  1923),  it  is  stated  that  ignorance  of  law  is  never 
a  defense  except  where  it  "renders  the  special  state  of  mind"  required  by  a  particular  crime 
impossible.  In  1  Wharton,  Criminal  Law  §  400  (12th  ed.  1932),  it  is  flatly  stated  that  mistake 
of  law  is  never  a  defense.  Its  effect  as  negativing  a  specific  intent  required  is  dealt  with  only 
under  the  specific  crimes  involved,  as  in  2  ibid.,  at  §  n  23,  dealing  with  larceny.  Even  Judge 
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of  the  problem  was  made  by  Professor  Keedy  in  1908,8  and  his  work  on 
the  history  of  the  rule  is  unsurpassed.  The  fruit  of  the  last  thirty  years 
has  gone  into  a  recent  article  by  Professor  Perkins,9  which  contains  a 
comprehensive  analysis  of  the  entire  problem  of  mistake,  both  of  fact  and 
of  law.10  It  is  only  in  the  light  of  the  history  of  the  rule,  and  the  reasons 
for  its  persistence,  that  the  validity  of  these  exceptions  can  be  tested. 

EARLY  HISTORY  OF  THE  RULE  AS  TO  MISTAKE  OF  LAW 

The  clear-cut  distinction  which  has  existed  for  centuries  in  the  English 
law  between  the  effect  of  a  mistake  of  fact  and  a  mistake  of  law  does  not 
come  from  the  Roman  law.  In  the  latter  there  was  a  well  developed  rule 
that  ignorance  of  the  jus  civile  (although  not  of  the  jtis  gentium)  was,  at  least 
for  certain  purposes,  a  defense  to  "persons  under  twenty-five  years, 
women,  soldiers  and  peasants  and  other  persons  of  small  intelligence,"  or 
"[persons]  who  had  had  no  opportunity  to  consult  counsel.""  The  doc- 
trine that  a  mistake  of  law  is  no  excuse  appears  to  be  a  survival  of  the 
early  Norman  or  pre-Norman  absolute  liability,  irrespective  of  any  mis- 
take, whether  of  fact  or  of  law.12 

The  development  of  mistake  oijact  as  a  defense,  starting  with  Bracton, 
whose  very  extensive  borrowings  from  the  canon  law  are  well  known,  and 
culminating  in  Coke's  famous  statement,  "Actus  nonfacit  reum  nisi  mens 
sit  rea,"1*  is  directly  due  to  the  pervasive  influence  of  ethical  concepts  of 
punishment  taken  from  the  religious  ideas  of  the  period.  It  is  obvious 
that  a  mistake  of  fact  might  easily  result,  for  example,  in  an  accidental 
killing,  and  if  the  mistake  were  reasonable,  no  subjective  moral  guilt  or 


Stephen  does  no  more  than  state  that  "ignorance  of  the  law  is  no  excuse  for  breaking  it" 
except  where  it  may  negative  "the  existence  of  some  specific  criminal  intention."  2  Ste- 
phen, History  of  the  Criminal  Law  114  (1S83).  In  Holmes,  op.  cit.  supra  note  1,  at  47-48, 125, 
there  is  a  penetrating  discussion  of  the  reasons  for  the  rule  that  "ignorance  of  the  law  is  no 
excuse  for  breaking  it,"  but  no  limitations  on  the  rule  are  indicated.  In  1  Brill,  Cyclopedia 
of  Criminal  Law  §§  176-79  (1922),  the  general  rule  is  stated  without  discussion  of  the  reasons 
underlying  it  and  without  consideration  of  any  exceptions  beyond  the  "specific  intent" 
crimes. 

8  Keedy,  op.  cit.  supra  note  1.  '"Perkins,  op.  cit.  supra  note  1. 

10  Other  materials  on  the  general  problem  of  mistake  of  law  are  collected  in  note  1  supra. 

11  Keedy,  op.  cit.  supra  note  1,  at  80. 

13  This  condensation  of  the  early  history  of  both  of  these  doctrines  is  taken  from  Keedy, 
op.  cit.  supra  note  1,  with  respect  to  mistake  of  law,  and  from  Levitt,  Origin  of  the  Doctrine 
of  Mens  Rea,  17  111.  L.  Rev.  117  (1922),  and  Sayre,  Mens  Rea,  45  Harv.  L.  Rev.  974  (1932),  as 
to  mistake  of  fact. 

'}  3  Co.  Inst.  6,  107  (1641),  translated  by  Lord  Kenyon  in  Fowler  v.  Padget,  7  Term  Rep. 
509,  514  (K.B.  179S),  as  "The  intent  and  the  act  must  both  concur  to  constitute  the  crime; 
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even  objective  negligence  could  be  imputed  to  the  defendant.  Similarly 
an  honest  belief  in  the  truth  of  testimony  should  be  a  defense  to  a  prosecu- 
tion for  perjury — a  secular  crime  punishing  a  consciously  false  violation  of 
a  religious  oath  to  testify  truthfully.14 

In  some  of  the  crimes  in  force  in  those  early  days  a  mistake  of  law 
would  negative  moral  blameworthiness.  Thus  there  was,  of  course,  no 
moral  guilt  in  taking  another's  property  if  the  defendant  only  took  what 
he  believed  to  be  his,  and  the  defense  in  larceny  (or  robbery)  that  the 
defendant  claimed  to  own  the  property  taken,  dates  back  at  least  to 
Bracton.15  There  is  an  early  indication  of  a  defense  to  house-breaking 
based  on  a  belief  in  a  right  to  make  the  entry;16  this  requirement  was  ap- 
parently replaced  in  a  comparatively  short  time  with  the  more  general 
"intent  to  commit  a  felony  within  the  dwelling  house"  found  in  modern 
burglary,  to  which  a  mistake  of  law  negativing  the  felonious  intent  would 
be  a  defense.  Thus,  where  it  was  felt  that  a  mistake  of  law  did  negative 
culpability,  it  was  taken  care  of  by  requiring  a  specific  intent. 

But  a  defendant's  mistake  as  to  the  content  of  the  criminal  lav/  itself 
(i.e.,  whether  certain  acts  are  criminal)  would  not  ordinarily  affect  his 
moral  guilt.  For  the  early  criminal  law  appears  to  have  been  well  inte- 
grated with  the  mores  of  the  time,  out  of  which  it  arose  as  "custom."  Such 
mistakes  of  law  not  negativing  culpability  were  therefore  left  to  be 
handled  by  the  even  earlier  principle  that  mistake  was  not  a  defense. 
Accordingly,  from  the  earliest  cases  to  the  time  of  Blackstone,  no  general 
defense  of  mistake  of  law  was  recognized.17 

As  bearing  on  this  bit  of  history,  we  may  also  note  a  statement  by 
Holmes  that  "the  fact  that  crimes  are  also  generally  sins  is  one  of  the 
practical  justifications  for  requiring  a  man  to  know  the  criminal  law."18 
There  is  the  further  consideration  that  even  in  the  canon  law,  a  mistake  of 

l*  Indeed,  the  earliest  statement  in  the  English  law  that  "Reum  non  facit  nisi  mens  rea," 
coming  from  Leges  Henrici  Primi,  dealt  with  perjury.  See  Sayre,  op.  cit.  supra  note  1 2,  at  978, 

15  Sayre,  op.  cit.  supra  note  12,  at  999. 

li  Sayre,  op.  cit.  supra  note  12,  at  1001  n.  105. 

'*  Cases  denying  the  defense  in  1231  (imprisonment  for  breach  of  fine);  1568  (argument  of 
counsel  in  civil  case);  1584  (dicta  in  two  civil  cases);  and  1613  (refusal  to  take  oath  of  al- 
legiance), as  well  as  statements  to  the  same  effect  from  the  Doctor  and  Student  Dialogues 
published  in  1518,  and  from  Sir  Matthew  Hale  in  16S0,  are  cited  in  Kcedy,  op.  cit.  supra 
note  1,  at  78-80.  Keedy  also  cites  a  civil  case  in  1505  in  which  ignorance  of  the  law  appears  to 
have  been  an  excuse  to  an  action  of  trespass  for  carrying  off  the  plaintiff's  wife;  the  defendants 
pleaded  that  they  were  taking  her  to  Westminster,  which  they  erroneously  believed  was  the 
place  for  her  to  sue  for  a  divorce. 

18  Holmes,  The  Common  Law  125  (1881). 
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law  was  not  always  a  defense  to  the  moral  guilt  required  for  ecclesiastical 
punishment,  although  it  might  be  a  ground  for  granting  an  absolution.19 

Prior  to  the  time  of  Blackstone,  the  general  rule  is  simply  stated  as 
such,  without  any  attempt  to  assess  the  real  reasons  for  its  existence.  In 
the  Doctor  and  Student  Dialogues  of  1518,  it  is  stated  that  "every  man 
is  bound  to  his  peril  to  take  knowledge  what  the  law  of  the  realm  is."20 
In  Brett  v.  Rigden  (a  civil  case  decided  in  1568),  counsel  argued  that  "it  is 
to  be  presumed  that  no  subject  of  this  realm  is  misconusant  of  the  law 
whereby  he  is  governed."21  In  Hale's  Pleas  of  the  Crown,  written  about 
1680,  these  two  statements  are  put  together:  "Every  person  of  the  age  of 
discretion  and  compos  mentis  is  bound  to  know  the  law,  and  presumed  so 
to  do."22 

When  we  come  to  trace  the  effect  of  the  English  rule  on  American 
courts,  we  must  start  with  the  statement  in  the  first  American  edition  of 
Blackstone's  Commentaries  in  1771-72  that  defenses  to  crime  may  be  re- 
duced to  the  single  consideration,  "the  want  or  defect  of  will  ....  so  that 
to  constitute  a  crime  against  human  laws,  there  must  be,  first,  the  vicious 
will;  and  secondly,  an  unlawful  act  consequent  upon  such  vicious  will."23 
In  considering  the  application  of  this  principle  to  the  type  of  case  under 
discussion,  the  learned  author  goes  on  to  say: 

Fifthly,  ignorance  or  mistake  is  another  defect  of  will;  when  a  man,  intending  to  do 
a  lawful  act,  does  that  which  is  unlawful.  For  here  the  deed  and  the  will  acting  sepa- 
rately, there  is  not  that  conjunction  between  them,  which  is  necessary  to  form  a  crimi- 
nal act.  But  this  must  be  an  ignorance  or  mistake  of  fact,  and  not  an  error  in  point  of 
law.  As  if  a  man,  intending  to  kill  a  thief  or  housebreaker  in  his  own  house,  by 
mistake  kills  one  of  his  own  family,  this  is  no  criminal  action:  but  if  a  man  thinks  he 
has  a  right  to  kill  a  person  excommunicated  or  outlawed,  wherever  he  meets  him,  and 
does  so;  this  is  wilful  murder.   For  a  mistake  in  point  of  law,  which  every  person  of 

19  As  Sir  Edward  Coke  found  out,  to  his  sorrow.  "In  the  year  1598,  Sir  Edward  Coke,  then 
Attorney-General,  married  the  lady  Hatton,  according  to  the  book  of  Common  Prayer,  but 
without  banns  or  license;  and  in  a  private  house.  Several  great  men  were  there  present, — as 
Lord  Burleigh,  Lord  Chancellor  Egerton,  etc.  They  all,  by  their  proctor,  submitted  to  the 
censure  of  the  Archbishop,  who  granted  them  an  absolution  from  the  excommunication  which 
they  had  incurred.  The  act  of  absolution  set  forth,  that  it  was  granted  by  reason  of  penitence, 
and  the  act  seeming  to  have  been  done  through  ignorance  of  the  law."  Middleton  v.  Croft,  Cun- 
ningham 55,  61  (1734),  apparently  first  cited  by  Mr.  Justice  Holmes  in  5  Am.  L.  Rev.  717 
O871). 

"  Doctor  and  Student  Dialogues  II,  c.  46. 

"  1  Plowd.  *34o,  *342  (1568).  "  1  Hale,  Pleas  of  the  Crown  42  (1680). 

**  4  Bl.  Comm.  20-21  (1st  Am.  ed.  1772).  See  Pound,  Criminal  Justice  in  America  82 
(1930):  "From  the  beginning  Blackstone  was  the  foundation  of  American  legal  education, 
and  was  treated  by  bench  and  bar  as  an  authoritative  statement  of  the  English  law  which 
we  had  inherited  or  received." 
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discretion  not  only  may,  but  is  bound  and  presumed  to  know,  is  in  criminal  cases  no 
sort  of  defence.  Ignorantiajuris,  quod  quisque  tenelur  scire,  neminem  excusat,  is  as  well 
the  maxim  of  our  own  law,  as  it  was  of  the  Roman.2* 

As  we  have  already  seen,  Blackstone  was  in  error  in  ascribing  the  origin 
of  the  rule  to  the  Roman  law.  He  offers  no  other  explanation  of  it  in  his 
fourth  book  on  criminal  law,  but  in  his  first  book,  dealing  with  law  gener- 
ally, he  lays  down  the  general  principle  that  law  is  "a  rule  prescribed" 
which  should  be  made  to  commence  infuturo,  and  goes  on  to  say: 

But  when  this  rule  is  in  the  usual  manner  notified,  or  prescribed,  it  is  then  the 
subject's  business  to  be  thoroughly  acquainted  therewith;  for  if  ignorance,  of  what  he 
might  know,  were  admitted  as  a  legitimate  excuse,  the  laws  would  be  of  no  effect,  but 
might  always  be  eluded  with  impunity .2S 

But  when  the  rule  was  first  adopted  in  American  criminal  cases,26  it  was 
stated  in  the  same  way  that  Blackstone  phrased  it  in  his  fourth  book,  as 
an  absolute  presumption  of  knowledge  of  the  law,  rather  than  as  a  means 
of  law  enforcement  in  the  terms  last  quoted  above. 

It  is  easy  to  show  that  such  a  presumption  is  now  indefensible  as  a 
statement  of  fact,  even  though  it  may  have  been  substantially  true  in  the 
very  early  days  of  the  criminal  law.  Today  it  is  obvious  that  on  many 
points,  no  one  can  know  the  law,  and  of  course  no  one  does  know  the  law 
on  all  points.27  Judge  Stephen,  writing  in  1883,  called  the  rule  that  a 
mistake  of  law  is  no  defense  "a  doctrine  which  is  sometimes  stated  in  the 
form  of  a  maxim  that  everyone  is  conclusively  presumed  to  know  the  law 
— a  statement  which  to  my  mind  resembles  a  forged  release  to  a  forged 
bond."28  The  present  justification  for  the  rule,  if  it  has  any,  must  be 
found  elsewhere  than  in  this  traditional  statement  of  the  presumption.29 

THE  MODERN  JUSTIFICATION  FOR  THE  RULE 

There  are  two  pragmatic  bases  which  have  been  advanced  to  justify  the 
retention  of  the  rule  in  modern  times.  Austin  felt  that  "if  ignorance  of 
law  were  admitted  as  a  ground  of  exemption,  the  Courts  would  be  in- 
volved in  questions  which  were  scarcely  possible  to  solve,  and  which  would 
render  the  administration  of  justice  next  to  impracticable."30  Were  a  mis- 

2<  4  Bl.  Comm.  27  (1st  Am.  ed.  1772).  2s  1  Bl.  Comm.  46  (1st  Am.  ed.  1771). 

26  The  Cotton  Planter,  Fed.  Cas.  No.  3270  (C.C.  N.Y.  1810). 

2?  A  number  of  eloquent  illustrations  of  this  point  are  collected  in  Ryan  v.  State,  104  Ga. 
78,  82,  30  S.E.  678,  680  (1898). 

28  2  Stephen,  op.  cit.  supra  note  7. 

29  The  true  meaning  of  this  presumption  of  knowledge  of  the  law  is  discussed  in  Perkins, 
op.  cit.  supra  note  1,  at  37-38. 

30  1  Austin,  Jurisprudence  498  (1869). 
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f^e  of  law  negativing  culpability  to  be  admitted  as  a  defense,  the  courts 
•rould  have  to  determine,  first,  whether  the  party  was  actually  ignorant 
o-  the  law,  and  second,  whether  his  ignorance  was  inevitable  or  was  due 
to  his  fault.  These  questions  Austin  regards  as  so  insoluble  and  intermin- 
able that  "the  administration  of  justice  would  be  arrested"  if  they  had  to 
«  litigated.31 

Mr.  Justice  Holmes,  whose  alternative  theory  of  the  basis  of  the  general 
n:!c  is  discussed  later,  believed  that  this  problem  of  difficulty  of  proof 
could  be  solved  "by  throwing  the  burden  of  proving  ignorance  on  the 
kw-breaker."32  It  may  be  added  that  in  crimes  requiring  specific  intent, 
ignorance  of  law  has  been  admitted  as  a  defense  for  centuries,  and  courts 
and  juries  do  not  seem  to  have  any  more  trouble  with  this  type  of  issue 
than  they  do  with  such  problems  of  fact  as  the  identity  of  criminals. 

But  Austin's  point  is  not  to  be  disposed  of  so  simply  as  this.  Granted 
that  we  can,  without  too  much  difficulty,  probe  the  defendant's  belief  on 
questions  of  law,  how  shall  we  determine  whether  a  belief  that  his  act  was 
not  illegal  was  inevitable  or  was  due  to  his  own  fault?  Suppose  he  knew 
that  his  acts  were  wrong  according  to  the  mores  of  the  time  (which  were 
based  on  the  law  then  in  force),  but  he  could  prove  an  excuse  for  his  per- 
sonal ignorance  of  the  law  itself?  Or  suppose  he  claimed  to  be  ignorant 
of  both  law  and  mores? 

If  the  law  were  to  give  any  general  defense  of  ignorance  of  law,  it  ought 
to  place  on  the  defendant  the  burden  of  showing  (i)  that  he  did  not  know 
that  his  act  was  criminal  under  the  law;  (2)  that  if  it  was  morally  wrong 
according  to  the  mores,  he  did  not  know  that  either;  and  (3)  that  both 
beliefs  were  reasonable  on  his  part.  These  questions  are  even  more  compli- 
cated than  those  raised  by  the  defenses  of  insanity  and  infancy,  where  the 
justification  for  the  defendant's  failure  to  know  of  the  law  and  mores 
is  not  in  issue,  being  assumed  to  be  due  to  mental  disease  or  youth.  Even 
where,  as  in  England  and  in  many  states,  the  burden  of  proving  the  de- 
fense of  insanity  is  placed  upon  the  defendant,  the  resolution  of  the  ques- 
tion whether  the  defendant  "did  not  know  he  was  doing  what  was 
wrong"33  is  difficult  for  juries.  Indeed  the  entire  handling  of  the  defense 
of  insanity  is  one  of  the  weakest  points  of  the  criminal  law.  The  unsatis- 
factory working  of  the  similar  test  for  infants  has  been  one  of  the  factors 
leading  to  the  widespread  adoption  of  the  juvenile  court  system. 

We  may  thus  conclude  that  Austin's  point  is  well-taken  so  far  as  the  de- 

•  .  •»'  Ibid.,  at  500.  »»  Holmes,  The  Common  Law  48  (1881). 

"This  is  the  widely  used  insanity  test  from  M'Naghten's  Case,  10  CI.  &  Fin.  200,  210 
(H.L.1843). 
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termination  of  the  defendant's  reasonable  beliefs  about  the  law  are  based 
on  his  knowledge  of  the  social  mores  of  the  community  or  on  his  excuses 
for  lack  of  such  knowledge.  This  is  certainly  one  issue  which  no  court  ?nl 
willingly  permit  to  be  litigated  where  the  defendant  is  not  suffering  iron 
mental  disease  or  defect  of  reason  and  is  of  full  age. 

The  theory  suggested  by  Holmes  as  underlying  the  general  rule  is  that 
"to  admit  the  excuse  at  all  would  be  to  encourage  ignorance  where  the 
law-maker  has  determined  to  make  men  know  and  obey,  and  justice  to 
the  individual  is  rightly  outweighed  by  the  larger  interests  on  the  other 
side  of  the  scales."34  If  ignorance  of  the  law  were  a  defense,  it  would  be 
difficult  for  the  state  to  bring  home  to  its  citizens  knowledge  of  new  regula- 
tions affecting  their  rights  and  duties,  or  of  new  crimes,  and  thus  to  estab- 
lish the  new  rules  in  social  mores  of  the  community.  Changes  in  legal  rules 
may  often  lag  behind  developing  mores,  but  the  criminal  law  plays  1 
much  larger  part  in  shaping  them  than  many  writers  have  been  willing 
to  admit.35 

This  problem  of  educating  the  community  by  law  is  a  practical  one.  A 
conviction  for  doing  that  which  violates  a  new  law,  although  not  regarded 
as  wrong  in  the  community,  is  a  matter  of  considerable  interest  and  does  a 
great  deal  to  educate  the  community;  an  acquittal  for  violation  of  such  a 
law,  on  the  ground  of  a  mistake  of  law,  would  scarcely  cause  a  ripple  in  the 
current  of  community  thought.36  As  de  Saint-Exupery  has  his  airline  man- 
ager say,  to  justify  cutting  pilots'  punctuality  bonuses  whenever  their 
planes  started  late,  even  where  it  was  due  to  the  weather  and  was  r.ci 
their  fault:  "If  you  only  punish  men  enough,  the  weather  will  improve-"" 
It  is  a  hard  doctrine,  but  an  effective  one. 

But  there  is  also  one  limitation  which  we  feel  should  be  grafted  upon 

a*  Holmes,  The  Common  Law  48  (1881). 

js  The  defects  of  the  sociological  positivists  in  this  respect  are  pointed  out  forcefuify  » 
J.  Hall,  op.  cit.  supra  note  1,  at  579.  See  Fuller,  Law  in  Quest  of  Itself  i35~3s  ('Q-^''.  b*  * 
general  discussion  of  the  problem  of  the  influence  of  law  on  morality.  Professor  ra~*r 
traces  the  modern  development  of  this  idea  to  a  Swedish  school  of  thought  under  lr.e  ;e»«s*" 
ship  of  Alex  Hagerstrom,  citing  Olivecrona,  Law  as  Fact  (1939),  as  its  most  recent  stale."  £=- 

^This  is  well  illustrated  by  the  result  of  such  a  decision  in  Texas.  A  statute  rcquirwi  ':< 
ear-marking  of  all  hogs,  sheep,  and  goats  before  they  were  six  months  old.  In  Debus  •■    -  '••' 
43  Tex.  650  (1875),  the  court  held  that  one  who  took  a  yearling  hog,  which  h  id  r. 
marked  by  its  owner  as  the  statute  required,  believing  that  he  had  a  right  to  do  so,  w  ■-> 
guilty  of  larceny.  Eleven  years  later  the  court  was  confronted  with  an  offer  of  proof  tr.at 
had  grown  up  a  custom  that  it  was  proper  to  take  unmarked  yearling  hogs,  and  in  Lav'- 
State,  20  Tex.  App.  536  (1S86)  it  felt  obliged  to  exclude  the  evidence  of  the  custom  :•->  » 
fense  in  a  larceny  prosecution,  resting  its  decision  on  the  somewhat  shaky  grou:u>  U;.U  ■•' 
could  honestly  believe  that  the  custom  was  legal. 

"  De  Saint-Exup£ry,  Night  Flight  37  (1932). 
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Holmes'  theory.  Punishment  of  a  given  person  "to  make  men  know  and 
obey"  has  two  facets— first,  punishment  of  the  defendant  as  a  member  of 
the  community,  in  order  to  adjust  the  mores  of  the  community  to  the  new 
or  forgotten  rule,  and  second,  punishment  of  the  defendant  as  an  indi- 
vidual. If  some  reason  appears  in  a  particular  case  which  shows  that  it  is 
unfair,  unwise,  and  unnecessary  to  punish  all  members  of  the  community 
who  violate  an  unknown  law,  the  defendant,  as  a  member  of  the  com- 
munity, should  be  excused.  We  must  also  recognize  the  possibility  that 
the  defendant  should  be  entitled  to  the  defense  if  he  can  show  that  it  is 
unfair,  unwise,  and  unnecessary  to  punish  him,  and  that  giving  him  this 
defense  will  not  interfere  with  the  enforcement  of  the  law  or  with  the 
adjustment  of  the  mores  in  the  community  at  large.  Insanity  and  infancy, 
as  a  result  of  which  the  defendant  does  not  know  either  the  law  or  the 
mores,  are  examples  of  such  a  personal  defense. 

The  theories  of  Austin  and  Holmes  in  support  of  the  general  rule  that 
mistake  of  law  is  not  a  defense  are  by  no  means  inconsistent.  Professor 
Perkins  has  called  them  "the  two  pillars  which  support  the  maxim."38 
But  in  applying  them,  we  must  carefully  note  their  limitations,  discussed 
above,  and  where  neither  reason  requires  a  conviction,  the  defense  should 
be  allowed.  Parrot-like  repetition  of  the  ancient  rule  denying  such  a  de- 
fense is  no  substitute  for  re-examination  of  a  modern  problem  in  the  light 
of  modern  conditions. 

Steering  our  proposed  defense  between  the  Scylla  of  Austin's  difficulty 
of  proving  the  defendant's  lack  of  knowledge  of  the  mores,  and  evaluating 
his  excuse  therefor,  and  the  Charybdis  of  Holmes'  determination  "to  make 
men  know  and  obey,"  our  course  must  have  certain  characteristics. 

Where  the  defense  is  based  upon  some  excuse  available  to  the  com- 
munity, including  the  defendant,  for  not  incorporating  the  legal  rules  into 
the  mores,  it  should  suffice  if  we  can  find  either  clear-cut  impossibility  of 
anticipating  the  legal  rule,  or  at  least  conduct  of  the  legislature,  courts,  or 
executive  officers  of  the  state  itself  which  might  have  misled  the  com- 
munity as  to  the  legal  rule.  Nothing  short  of  this  can  properly  overcome 
the  need  of  punishment  to  make  the  legal  rule  effective  to  mould  the 
mores,  or  in  any  event  to  compel  obedience  to  the  law,  under  Holmes' 
theory. 

But  it  should  be  immaterial  whether  the  conduct,  thus  reasonably  be- 
lieved by  the  community  to  be  lawful,  is  proscribed  by  the  mores.  The 
community  is  entitled  by  fundamental  principles  of  Anglo-American  juris- 
prudence to  an  opportunity  to  know  whether  or  not  there  are  legal  sanc- 

38  Perkins,  op.  cit.  supra  note  i,  at  44. 
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tions  behind  its  mores,  before  it  is  fair  to  punish  its  members  with  such 
sanctions.39 

If  the  defense  is  to  be  based  upon  an  excuse  personal  to  the  defendant, 
there  must  be  clear,  objective  evidence  that  the  defendant  did  not  know 
his  conduct  was  forbidden  by  the  law,  and  his  excuse  for  this  lack  of 
knowledge  must  be  one  which  objectively  negatives  any  possible  fault  on 
his  part,  under  Austin's  requirement.  In  other  words,  his  excuse  must  be 
of  such  a  nature  that  it  is  not  tied  up  with  the  question  of  the  mores. 
Further,  under  Holmes'  test  we  must  find  that  giving  him  a  personal  de- 
fense will  not  relax  the  influence  of  the  law  generally  on  the  community. 

A  mistake  of  law  not  giving  an  absolute  defense  may  nevertheless  be  a 
ground  for  mitigating  the  punishment.  Unwitting  violation  of  the  la-* 
does  not  show  the  same  prospect  of  recidivism  or  moral  guilt  on  the  pan 
of  the  defendant  as  if  he  had  deliberately  committed  acts  which  he  knew 
were  criminal,  thus  flouting  the  authority  of  the  state  and  showing  a 
need,  not  merely  of  education  as  to  the  law  and  mores,  but  of  moral  ref- 
ormation. In  the  decisions  it  is  not  uncommon  to  find  instances  where 
reduced  or  nominal  penalties  are  imposed  upon  a  defendant  who  acted 
under  a  mistake  of  law,  and  there  are  a  few  cases  in  which  the  appellate 
court  itself  recommended  a  pardon.40  Punishment  in  this  type  of  case  is 
usually  justified  solely  on  the  deterrent  theory,  and  although  deterrent 
punishments  tend  toward  severity  rather  than  leniency,  this  is  one  in' 
stance  where  the  establishment  and  vindication  of  the  law  is  all  that  iv 
needed,  and  a  heavy  penalty  is  out  of  place.41  However,  the  existence  ci 
such  a  dispensing  power  in  the  courts  should  not  lead  them  to  deny  the 
defense  where  they  should  properly,  on  a  sound  analysis  of  the  problem, 
have  held  that  the  defendant  was  legally,  as  well  as  morally,  innocent. 

«  Where  the  legal  rule  is  clear  and  there  is  an  opportunity  to  learn  of  it,  we  admit  that  i  «S»» 
fendant  is  culpable  if  he  knows  that  his  act  is  proscribed  by  the  mores,  although  he  nuy  a»< 
know  that  it  is  a  crime.  This  is  recognized  in  the  insanity  test;  see  M'Naghten's  Ca.-*. '°  Q-  * 
Fin.  200,  210  (H.L.  1843),  in  which  Tindal,  C.  J.,  says:  "If  the  accused  was  conscoe*  **•* 
the  act  was  one  which  he  ought  not  to  do,  and  if  that  act  was  at  the  same  time  contrary  '»  -" 
law  of  the  land,  he  is  punishable;  ..'.."  But  where  the  law  was  not  available  to  tbc  ------- 

nity,  the  principle  of  "nulla  poena  sine  lege"  comes  into  play  to  protect  even  sue}:  cc  " 
See  infra,  p.  655. 

*"  Coffey  v.  State,  38  Okla.  Crim.  91,  258  Pac.  923  (1927)  (fifteen  year  sentence  i  ■    —  * 
officer  killing  a  suspected  misdemeanant  reduced  to  ten  years) ;  Rex  v.  Lynn,  2  1  etra.  -'•  • 
2  Leach  560  (K.B.  1788)  (fine  of  only  five  marks  for  taking  a  corpse  from  a  cemeu-r- 
section).  See  cases  cited  in  note  42  infra,  where  a  pardon  was  recommended. 

*l  L.Hall,  Reduction  of  Criminal  Sentences  on  Appeal,  37  Col.  L.  Rev.  5:!. 
549  (i937)- 
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The  cases  in  which  a  pardon  has  been  recommended  are  usually  cases  in 
which,  on  our  analysis,  an  acquittal  should  have  been  ordered.42 

THE  GENERAL  RULE:    MISTAKE  OF  LAW  IS  NO  DEFENSE 
WHERE  A  SPECIFIC  INTENT  IS  NOT  REQUIRED 

Before  discussing  the  cases  in  which  misleading  conduct  attributable  to 
the  state  is  the  basis  of  a  defense  of  mistake  of  law,  some  other  suggested 
exceptions  to  the  general  rule  may  conveniently  be  considered  at  this 
point. 

I.   SHOULD  EVERY  REASONABLE  MISTAKE  OF  LAW  BE  A  DEFENSE? 

Professor  Keedy  has  advocated  giving  a  defense  of  mistake  of  law 

wherever  a  mistake  of  fact  would  be  a  defense.  He  writes: 

When  ....  a  person  does  an  act  under  an  erroneous  idea  of  a  situation  reached  by 
applying  law  to  facts,  if  the  act  done  would  not  be  criminal  provided  the  situation  were 
as  he  believed  it,  the  defendant  should  have  a  good  defense.  He  is  in  the  same  position, 
so  far  as  his  state  of  mind  is  concerned,  as  though  the  situation  regarding  which  he  was 
mistaken  were  one  solely  of  fact.  By  applying  the  test  which  governs  mistake  of  fact 
the  defendant  in  the  above  case  does  not  have  the  criminal  mind.43 

With  such,  a  person  Professor  Keedy  contrasts  the  defendant  who  "does 
an  act  without  giving  any  attention  to  the  law  as  such";  to  him  he  would 
give  no  defense.44  Following  the  mistake  of  fact  analogy  further,  Professor 
Keedy  would  give  no  defense  based  on  mistake  of  law  unless  the  mistake 
were  reasonable.45 

But  there  are  essential  differences  between  mistake  of  fact  and  mistake 
of  law  which  we  feel  are  not  sufficiently  taken  account  of  in  this  analysis. 
Few  laws  are  passed,  or  prosecutions  instituted,  in  order  to  bring  home 
to  a  defendant  true  knowledge  on  a  question  of  fact,  or  to  change  unsound 
mores  based  on  factual  premises.46  But  as  Holmes  has  pointed  out,  the 
necessity  of  changing  the  mores  and  of  influencing  the  future  conduct  of 
others  keeps  out  the  defense.  Further,  mistakes  of  fact  do  not  present  the 
same  difficulties  of  proof  as  would  be  present  if  reasonable  mistake  of  law 
were  to  be  a  defense. 

43  See  Rex  v.  Bailey,  Russ.  &  Ry.  i  (C.C.R.  1800),  discussed  infra,  p.  657;  Green  v.  State, 
58  Ala.  190  (1877);  and  Hoover  v.  State,  59  Ala.  57  (1877),  discussed  infra,  p.  670. 

43  Keedy,  Ignorance  and  Mistake  in  the  Criminal  Law,  22  Harv.  L.  Rev.  75,  91  (1908). 

44  Ibid.,  at  90.  «  ibid.,  at  95. 

46  Perhaps  the  belief  in  the  existence  of  supernatural  spirits  among  the  Indians,  as  in  Reg.  v. 
Machekequonabe,  28  Ont.  Rep.  309  (1897),  or  as  to  the  sufficiency  of  religious  treatment  for 
disease,  as  in  Commonwealth  v.  Breth,  44  Pa.  Co.  Ct.  56  (1915),  are  examples  of  such  "un- 
sound" mores  found  in  at  least  a  portion  of  the  community.  In  both  cases  the  defendants  were 
convicted. 
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II.    SHOULD  ADVICE  OF  PRIVATE  COUNSEL  GIVE  A  DEFENSE? 

Another  exception  which  has  been  put  forward  as  a  defense  is  found 
where  the  defendant  has  consulted  private  counsel  and  has  been  advised 
that  his  proposed  acts  are  legal.  Professor  Perkins  favors  giving  a  defence 
under  these  circumstances,  limited  to  advice  from  a  "reputable  attornev  N 
where  the  "belief  in  the  legality  of  the  conduct  is  in  good  faith"  and  "\ht 
thing  done  is  not  obviously  anti-social  in  character."47  Aside  from  the 
difficulty  of  determining  in  borderline  cases  what  acts  are  "obvioinav 
anti-social,"  his  point  that  the  proof  of  the  defendant's  mistake  ot  uv 
would  not  present  "questions  incapable  of  solution"  where  he  has  con- 
sulted an  attorney,  appears  to  be  well-founded. 

It  is  not  entirely  clear  whether  the  emphasis  on  reasonable  reliance  ia 
the  defense  here  proposed  by  Professor  Perkins  is  upon  the  good  faith  uui 
reasonableness  of  the  defendant,  or  of  the  attorney  whom  he  has  ccc 
suited,  or  both.  Apparently  he  would  view  the  question  from  the  stx-ui- 
point  of  the  defendant,  a  layman.  This  means  that  legal  advice  that  *ia 
clearly  unreasonable  under  the  law  as  it  then  stood  would  give  a  defense. 

The  cases  uniformly  hold  that  no  defense  should  be  given4*  and  it  i» 
submitted  that  they  are  correctly  decided.  It  would  be  unwise  socui 
policy  to  reward  the  clients  of  lawyers  who  gave  favorable  but  unrcay%> 
able  advice,  at  the  expense  of  others  in  the  community  who  were  givtr* 
unfavorable  but  correct  opinions  on  the  law.  Lawyers  are  under  enough 
temptations  toward  dishonesty  already,  without  giving  them  the  power  '/> 
grant  indulgences,  for  a  fee,  in  criminal  cases.  Nor  is  the  private  attonary 
an  "officer  of  the  state"  for  whose  advice  the  state  is  responsible,  whatever 
may  be  his  status  as  an  "officer  of  the  court"  for  other  purposes.  DirTerrsi 

47  Perkins,  op.  cit.  supra  note  i,  at  42-43.  One  of  the  cases  cited  by  Professor  Perkic*  i»*e» 
of  the  "exceptions  at  extreme  points"  in  favor  of  his  position  appears  to  involve  a  »ta:-U  a 
which  the  specific  intent  to  register  unlawfully,  required  by  the  crime,  was  negatived  fcr  '— * 
defendant's  mistaken  reliance  upon  legal  advice  from  the  registration  officers.  See  _U'.«  t 
White,  237  Mo.  208,  140  S.W.  896  (191 1)  (under  statute  punishing  "fraudulent  rtgain&**t> 

48  In  addition  to  the  cases  cited  by  Perkins,  op.  cit.  supra  note  1,  at  42-43,  see  Sk-»*  * 
United  States,  279  U.S.  263  (1929);  People  v.  McCalla,  63  Cal.  App.  7S3,  220  Pac.  4.56   1   »».". 
State  v.  Huff,  89  Me.  251,  36  Atl.  1000  (1897);  Forwood  v.  State,  49  Md.  531  if^Ts  •  '  J  f  ' 
Marsh,  36  N.H.  196  (1858);  Hamilton  v.  People,  57  Barb.  (NY.)  625  (1S70);  Green  •• 

95  X.C.  50  (1886)  (disobedience  of  injunction  on  advice  of  counsel  that  it  had  been '  "••  - 
an  appeal);  State  v.  Reeder,  36  S.C.  497,  15  S.E.  544  (1892).   Of  course,  if  the  .ui-  -. 
attorney  is  as  to  a  matter  of  fact  rather  than  of  law,  reliance  upon  such  advice  ••■■  ^--- 
narily  constitute  a  reasonable  mistake  of  fact,  and  is  a  defense  to  most  crime*.  '■  n 
Flumerfelt,  35  Cal.  App.  (2d)  495,  96  P.  (2d)  190  (1939).   Under  any  view,  if  the  oe'*ai**t 
personal  belief  in  the  legality  of  his  conduct  was  unreasonable,  even  though  he  p.^  &* 
counsel,  he  would  be  guilty.  See  Ward  v.  State,  42  Tex.  Crim.  435, 60  S.W.  75"  i1^3' 
v.  State,  39  Tex.  Crim.  145,  45  S.W.  578  (189S). 
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siderations  ar}Se  when  some  officer  of  the  state  has  given  the  erroneous 
4^vice,  and  a  defense  may  then  be  justified. 

If  professor  Perkins  would  require  that  the  advice  given  by  the  at- 
jnmev  must  be  reasonable,  the  advice  would  be  erroneous  only  if  there 
yrrf  an  ambiguity  in  the  existing  law.  In  cases  where  the  state  is  fairly 
to  be  held  responsible  for  this  ambiguity,  we  shall  see  that  the  defense,  if 
sJi-iwcd,  is  granted  even  though  the  defendant  has  not  consulted  counsel 
o:  otherwise  personally  relied  on  the  misleading  conduct  of  the  state. 
If  (t  is  felt  that  the  state  cannot  afford  to  permit  the  defense,  whether  or 
aot  the  defendant  has  consulted  counsel  becomes  immaterial,  for  the  con- 
siderations of  public  policy  which  require  that  the  defense  be  denied  do 
not  depend  upon  the  reliance  or  non-reliance  of  the  particular  defendant. 

m.   SHOULD  A  CUSTOM  TO  ACT  AS  DEFENDANT  DTD  GIVE  HIM  A  DEFENSE? 

Numerous  defendants  have  urged  that  if  they  followed  a  course  of  con- 
duct customary  in  the  community  (i.e.,  not  only  not  proscribed,  but  quite 
possibly  encouraged,  by  the  mores),  they  should  have  a  defense  if  it  turns 
out  that  their  conduct  was  illegal.  The  defense  is  commonly  denied,49  un- 
less a  specific  intent  is  required  for  guilt,50  and  even  in  such  crimes,  the 
defense  is  not  available  unless  the  defendant  can  prove  that  he  believed 
'.  that  the  custom  gave  him  a  legal  right  thus  to  act.51  The  rule  is  thus  the 
same  as  where  a  religious  belief  that  it  is  not  wrong  to  do  the  forbidden 
act  is  relied  upon  by  a  defendant  who  is  not  in  a  position  to  avail  himself 
of  the  insanity  defense.52  This  is  one  of  the  clearest  cases  for  denying  the 
defense,  since  the  urgent  need  for  moulding  the  mores  of  the  community 
or  of  the  religious  sect  is  apparent  from  the  proof  relied  upon  as  a  basis  for 
the  defense.53 

«» Schuster  v.  Slate,  48  Ala.  199  (1872);  Everhart  v.  People,  54  Colo.  272,  130  Pac.  1076 
O913);  Bankus  v.  State,  4  Ind.  114  (1853);  Lincoln  v.  Shaw,  17  Mass.  410  (1821);  Hickman  v. 
State,  64  Tex.  Crim.  r6i,  141  S.W.  973  (1911). 

s°  Commonwealth  v.  Shed,  1  Mass.  227  (1804);  Cutter  v.  State,  36  N.J.L.  125  (1873); 
Respublica  v.  Hannum,  1  Yeates  (Pa.)  71  (1791);  Reg.  v.  Norman,  Car.  &  M.  501  (1842); 
Meirelles  v.  Banning,  2  B.  &  Ad.  909  (1831).  Contra:  State  v.  Welch,  73  Mo.  284  (1880); 
Lancaster  &  Smith  v.  State,  3  Coldw.  (Tenn.)  340  (1866). 

JI  Commonwealth  v.  Doane,  1  Cush.  (Mass.)  5  (1848);  Lawrence  v.  State,  20  Tex.  App. 
536  (1886). 

w  No  defense  is  given  in  any  of  these  cases.  Reynolds  v.  United  States,  98  U.S.  145 
(1S78);  Commonwealth  v.  Has,  122  Mass.  40  (1877);  State  v.  White,  64  N.H.  48,  5  Atl. 
828  (1S86);  Copeland  v.  Donovan,  124  Misc.  553,  208  N.Y.  Supp.  765  (Erie  Co.  Ct.  1925); 
Reg.  v.  Price,  3  Per.  &  Dav.  421,  11  Ad.  &  El.  727,  9  L.J.  (m.c.)  (N.S.)  49,  4  Jur.  291  (1840). 

"  Indeed,  where  the  custom  is  sufficiently  outrageous,  it  has  been  held  that  it  is  not  avail- 
able as  a  defense  even  in  a  crime  requiring  a  specific  intent.  In  Lawrence  v.  State,  20  Tex.  App. 
536  (1886),  two  Union  sympathizers  had  had  their  property  taken  by  Confederate  irregulars, 
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THE  FIRST  EXCEPTION :    WHEN  LEGISLATION  MAY  HAVE  LED  THE 

COMMUNITY  OR  THE  DEFENDANT  TO  BELIEVE  (ERRONEOUSLY) 

THAT  CERTAIN  CONDUCT  IS  NOT  ILLEGAL 

For  many  years  the  legislature  has  been  the  most  prolific,  and  in  many 
states  the  only,  source  of  new  penal  law.  When  a  statute  is  passed  there 
is  not  even  the  pretense,  which  is  found  in  most  judicial  decisions 
broadening  the  common  law,  that  the  new  legislation  should  flow  out  of 
premises  already  established  by  judicial  decision  or  earlier  legislation. 
Many  statutes  are  frankly  passed  to  change  or  eliminate  conditions  which 
are  not  proscribed  by  the  existing  social  mores.  This  is  not  to  say  thai 
legislation  which  is  unable  to  secure  such  acceptance  after  its  passage  can 
be  wholly  effective,  or  can,  as  Professor  Jerome  Hall  has  put  it,  be  an 
"actual  criminal  law."54  But  on  the  other  hand,  it  is  safe  to  say  that  .-not 
new  laws  can  never  become  integrated  with  the  mores,  if  no  attempt  is 
ever  made  to  enforce  them. 

Because  of  this  very  nature  of  criminal  legislation,  the  problem  of  the 
wisdom  of  granting  a  defense  of  mistake  of  law  where  there  is  a  variance 
between  law  and  mores  is  acute,  and  the  resolution  of  this  problem  is  cor- 
respondingly illuminating. 

I.   EFFECT  OF  A  STATUTE  NOT  ENACTED  UNTIL  AFTER  THE 
ALLEGED  CRIME  WAS  COMMITTED 

The  power  to  make  its  legislation,  even  criminal  legislation,  operate 
retroactively,  is  one  of  the  inherent  powers  of  any  legislature,  unlc-i* 
limited  by  constitutional  provisions  or  abjured  by  the  mores  of  the  legisla- 
tors themselves.  The  German  Reichstag  has  used  this  power.55  For  cm- 
turies  it  was  the  rule  in  England  that  an  act  of  Parliament,  passed  ac*i 
approved  during  a  session,  took  effect  as  of  the  beginning  of  the  sessaoa 
unless  the  act  itself  provided  a  later  date.56  Even  though  it  was  not  untJ 
1793  that  a  general  statute  abolishing  this  rule  was  passed,57  there  are  al« 
most  no  recorded  prosecutions  for  acts  done  prior  to  the  date  such  bus 


and  had  retaliated  by  taking  other  property  from  Confederate  sympathizers.  Thr.r :~'  ~ 
that  they  and  the  rest  of  the  community  believed,  under  the  rules  of  war,  that  .-uch  rr%»-  -: 
was  not  larceny,  was  held  to  present  no  defense,  insofar  as  their  belief  was  b.ijo: 
custom.  Perhaps  much  the  same  considerations  underlie  the  somewhat  similar  ..    --  - 
State  v.  Welch,  73  Mo.  284  (1880). 

54  J.  Hall,  op.  cit  supra  note  1,  at  577. 

ss  See  J.  Hall,  Nulla  Poena  Sine  Lege,  47  Yale  L.J.  165,  170  n.  35,  175  n.  44  (»W7)- 

s6  See  Smead,  The  Rule  Against  Retroactive  Legislation:  A  Basic  Principle  of  U"---v*- 
ence,  20  Minn.  L.  Rev.  775,  779  (1936). 

5' 33  Geo.  Ill,  c.  13  (1793). 
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were  signed,38  although  there  are  a  few  instances  of  retroactive  bills  of 
attainder  applying  to  specific  persons.59 

Our  analysis  indicates  that  in  cases  of  ex  post  facto  penal  legislation 
there  can  be  no  justification  for  not  giving  the  defense  of  a  mistake  of 
iaw.  There  is  no  way  by  which  future  legislation  may  be  forecast,  and  if 
the  penal  statute  was  not  passed  until  after  the  acts  penalized  were  com- 
rr.itted,  there  can  be  no  possible  basis  for  punishing  the  community  for 
not  performing  a  task  it  had  never  been  asked  to  do — proscribing  such 
conduct  in  its  mores.  Nor  is  there  any  problem  of  proof,  for  the  facts  all 
mpear  in  the  public  records  of  the  state. 

Even  if  the  conduct  was  in  fact  forbidden  by  the  mores  in  existence  at 
the  time  the  act  was  done,  the  community  has  never  been  warned  that 
there  would  be  penal  consequences  for  violating  them.  The  concept  of 
fairness  summarized  in  the  phrase  nulla  poena  sine  lege  comprehends  not 
merely  knowledge  (or  the  opportunity  to  acquire  knowledge)  that  the  act 
is  against  the  mores,  but  also  similar  knowledge  (or  opportunity  to  acquire 
knowledge)  that  a  violation  of  the  mores  will  be  punished.60  Were  liability 
to  depend  on  the  actual  state  of  the  mores  of  the  time,  many  of  the  diffi- 
culties of  proof  against  which  Austin  warned  would  be  present. 

These  facts  are  so  obvious  that  in  the  United  States,  by  Sections  9 
and  10  of  Article  I  of  the  Federal  Constitution,  neither  the  Congress  nor 
the  state  legislatures  are  permitted  to  pass  ex  post  facto  laws.  The  need 
of  a  defense  analogous  to  that  of  mistake  of  law  is  thus  obviated  by  mak- 
ing such  a  law  void.  It  is  not  necessary  to  prove  reliance  by  the  defendant 
or  by  the  community  upon  the  fact  that  there  was  no  law  in  effect  at  the 
time  the  defendant  acted;  for  instance,  if  at  the  time  he  acted  his  conduct 
was  thought  illegal  because  violative  of  a  statute  later  determined  to  be 
unconstitutional,  no  subsequent  enactment  could  constitutionally  impose 
punishment,  although  the  later  statute  were  passed  in  such  form  as  to  be 
constitutional  as  applied  to  future  acts.61 

il  The  question  was  raised  in  Rex  v.  Thurston,  i  Lev.  *oi  (K.B.  1663),  where  the  defend- 
ant's criminal  liability  depended  upon  the  question  whether  an  act  of  Parliament  validating 
certain  proceedings  related  back  to  the  first  day  of  the  session.  The  court  declined  to  decide 
the  case  when  it  was  argued,  but  the  fact  that  the  defendant  was  not  released  until  he  had  been 
pardoned  seemed  to  indicate  to  the  reporter  that  "the  opinion  of  the  court  was  against  him," 
i.e.,  that  the  statute  did  relate  back.  A  similar  question  might  have  been  raised  as  to  the  effect 
of  a  "declaratory  act,"  but  there  is  no  evidence  that  any  such  prosecutions  ever  were  insti- 
tuted. 

s»  A  number  of  such  instances  are  collected  in  Calder  v.  Bull,  3  Dall.  (U.S.)  385,  386,  389 
(1798). 

60  See  J.  Hall,  op.  cit.  supra  note  55,  at  170. 

6'  See  Hartung  v.  People,  26  N.Y.  167,  178  (1863). 
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n.   EFFECT  OF  A  STATUTE,  PROCLAMATION  OR  REGULATION  WHOSE  EXISTENCE 

WAS  NOT  KNOWN  TO  THE  DEFENDANT  AT  THE  TIME 

THE  ALLEGED  CRIME  WAS  COMMITTED 

a)  Legislation. — Where  the  legislature  has  passed  a  valid  statute,  of 
which  both  the  defendant  and  the  community  might  have  secured  knowl- 
edge, had  they  but  kept  track  of  the  legislature's  activities,  or  checked 
over  the  older  statutes  still  in  force,  there  is  also  no  ground  of  defense,  for 
the  passage  of  the  statute  into  the  mores  would  be  hindered  by  allowing 
the  defense.  Where  the  acts  complained  of  occurred  soon  after  the  pas- 
sage of  the  act,62  or  where  the  usual  formalities  of  official  publication  have 
not  been  fully  complied  with,63  the  courts  have  somewhat  reluctantly 
affirmed  convictions,  but  where  there  is  neither  factor  present,  there  is  no 
hesitation  in  enforcing  the  law.64  The  same  rule  is  in  effect  as  to  civil 
statutes.65 

A  similar  result  is  found  where  the  defendant  is  a  stranger  who  offers 
to  prove  that  the  law  in  his  state  of  residence  would  not  have  penalized 
his  conduct,  and  that  he  did  not  know  that  the  law  of  the  forum  was  other- 
wise. Liability  is  clear  under  the  cases,66  even  where  the  defendant  was 
forcibly  brought  within  the  jurisdiction,67  or  had  sent  his  partner  there 
to  do  business  while  he  remained  in  another  jurisdiction.68  The  defendant, 
by  acting  within  the  jurisdiction,  becomes  a  member  of  the  community 
and  as  such  may  be  justly  held  liable,  for  the  purpose  of  enforcing  uniform 
standards  of  conduct  within  the  jurisdiction.  After  all,  no  impossible 

faZakrasek  v.  State,  197  Ind.  249,  150  N.E.  615  (1926)  (three  weeks);  Jellico  Coal  Co.  v. 
Commonwealth,  96  Ky.  373,  29  S.W.  26  (1895)  (six  weeks);  Hughes  v.  State,  67  Tex.  Crim- 
333,  149  S.W.  173  (1912)  (three  months);  New  York  Central  &  H.  R.  R.  Co.  v.  United 
States,  239  Fed.  130  (CCA.  2d  1917)  (four  months). 

6J  State  v.  Click,  2  Ala.  26  (1841).  But  see  The  Cotton  Planter,  Fed.  Cas.  No.  3270  (C.C. 
N.Y.  1810). 

64  Dickens  v.  State,  30  Ga.  383  (i860);  Winehart  v.  State,  6  Ind.  30  (1854);  Forwood  v. 
State,  49  Md.  531  (1878);  State  v.  Wilforth,  74  Mo.  528  (1S81);  State  v.  Welch,  73  Mo.  284 
(1880);  Townscnd  v.  Commercial  Travelers  Mutual,  188  App.  Div.  370,  177  N.Y.  Supp.  63 
(1919);  State  v.  McBrayer,  98  N.C  619,  2  S.E.  755  (1887);  Pappas  v.  State,  135  Term.  499, 
188  S.W.  52  (1916);  Debardelaben  v.  State,  99  Tenn.  649,  42  S.W.  684  (1897);  Atkins  v.  State, 
95  Tenn.  474,  32  S.W.  391  (1895);  McCallister  v.  State,  55  Tex.  Crim.  393,  116  S.W.  1154 
(1909);  Reg.  v.  Crawshaw,  30  L.J.  (m.C.)  (N.S.)  58  (C.C.R.  i860). 

6s  Heard  v.  Heard,  8  Ga.  380  (1850);  Webster  v.  Sanborn,  47  Me.  471  (1859). 

66  Commonwealth  v.  O'Brien,  172  Mass.  248,  52  N.E.  77  (1898);  Reg.  v.  Lopez,  Dears.  &  B. 
525  (C.C.R.  1S58);  In  re  Barronet,  1  E.  &  B.  1  (Q.B.  1852);  Rex  v.  Esop,  7  C  &  P.  456  (C.C.C 
1836).  In  Chaplin  v.  State,  7  Tex.  App.  87  (1879),  a  case  involving  ignorance  of  a  governor  s 
proclamation  reinstating  a  statute,  the  general  rule  was  applied  even  though  the  defendant,  a 
stranger,  had  asked  a  member  of  the  local  community  about  the  law  in  question,  and  had  been 
informed  that  it  was  not  in  effect. 

«'  Reg.  v.  Sattler,  Dears.  &  B.  539  (C.C.R.  1858). 

68  Cambioso  v.  Maffet,  Fed.  Cas.  No.  2330  (C.C.  Pa.  1807). 
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task  is  usually  asked  of  him,  and  any  other  rule  would  open  the  doors  to 
«vt  the  more  liberal  (or  rudimentary)  laws  of  the  defendant's  state  a 
limited  extra-territorial  effect  in  other  states  or  countries  to  which  the  de- 
rend&nt  might  come,  or  be  brought,  or  decide  to  do  business. 

gut  the  reasons  behind  the  general  rule  do  not  require  a  conviction 
where  the  defendant  can  prove  by  clear  objective  evidence  that  neither 
i*  nor  any  member  of  the  community  in  his  part  of  the  world,69  could 
tvssihlv  have  learned  of  the  enactment  of  the  new  law  under  which  he 
«*  being  prosecuted.  With  the  coming  of  the  radio,  such  cases  can  hardly 
ari*'  today,  but  the  older  decisions  are  of  interest  for  the  light  they  shed 
on  die  fundamental  problem. 

The  first  case  raising  this  problem  is  Rex  v.  Bailey,70  which  was  decided 
tn  England  in  1800.  A  statute  had  been  approved  in  London  on  May  10, 
1799,  and  it  was  enforced  to  convict  the  defendant,  in  an  English  ship  off 
the  coast  of  Africa,  who  maliciously  shot  at  another  English  ship  on  June 
-»7  of  the  same  year.  The  jury  was  told  that  the  impossibility  of  com- 
municating the  new  law  to  the  defendant  before  he  acted  would  constitute 
no  defense.  It  is  of  course  true  that  his  act  was  immoral  and  forbidden  by 
English  mores,  but  this  is  not  mentioned  as  a  ground  of  decision.  That  the 
general  "badness"  of  the  defendant  was  immaterial  is  also  shown  by  the 
fact  that  most  of  the  judges  recommended  a  pardon,  which  the  defendant 
was  later  given.  A  later  English  dictum  by  the  Court  of  Appeal  appears 
10  impose  a  serious  limitation  on  the  rule  of  the  Bailey  case,  by  giving  a 
tkfense  until  the  defendant  has  had  a  reasonable  time  to  learn  of  the  new 
law,  where  a  continuous  course  of  proceedings  (carrying  natives  on  a 
cruise  without  a  license)  was  made  unlawful  after  its  commencement.71 

Two  early  American  decisions  in  the  federal  courts  reach  opposite  re- 
sults. A  defense  was  given  in  The  Cotton  Planter,12  which  involved  a  for- 
feiture prosecution  for  violation  of  an  embargo  act  which  was  approved 
January  g,  180S,  but  which  was  unknown  in  St.  Mary's,  Georgia,  when  the 
defendant  sailed  on  January  18,  1808,  from  that  port.  There  was  a  practice 
of  posting  federal  laws  in  ports  when  received,  and  the  court  reasoned  that 
since  Congress  had  not  indicated  the  precise  date  when  the  statute  was  to 
go  into  effect,  the  court  could  supply  the  effective  date,  holding  that  "such 

7  It  is  of  course  permissible  to  split  the  community  up  geographically,  as  here,  or  in  any 
^U*r  way,  in  order  to  see  what  effect  the  law  could  have  had  on  its  mores.  See  J.  Hall,  op.  cit. 
*sprt  note  1,  at  577  n.  88. 
':.  "Russ.  &  Ry.  i  (C.C.R.  1800). 

n  Bums  v.  Novell,  S  Q.B.D.  444,  49  LJ.  (q.b.)  (N.S.)  468,  43  L.T.  (N.S.)  342,  29  W.R.  39, 
*<J-P.  828  (C.A.  1880). 
/"Fed.  Cas.  No.  3270  (CC.  N.Y.  1810). 


7546 


laws  should  begin  to  operate  in  the  different  districts  only  from  the  times 
they  are  respectively  received."73  Technically,  a  mistake  of  law  was  not 
involved,  since  the  law  was  not  in  effect  under  the  decision.  However,  the 
strong  language  of  the  court,  and  the  policy  underlying  its  opinion,74  sug- 
gest that  the  court,  if  forced  to  admit  that  the  law  was  in  effect  from  the 
date  of  its  passage,  would  nevertheless  have  given  the  defendant  his  de- 
fense. The  decision  is  to  be  compared  with  the  contemporaneous  circuit 
court  decision  by  Mr.  Justice  Story  in  The  Ann,1'3  which  enforced  the  for- 
feiture upon  the  basis  that  the  statute  took  effect  at  once. 

While  Mr.  Justice  Story's  opinion  is  sound  as  to  the  effective  date  of 
such  a  statute,76  w%  believe  that  it  would  have  been  better  policy  to  allow 
the  mistake  of  law  as  a  defense.  There  is  no  real  problem  of  proof,  and 
enforcement  of  the  statute  against  those  too  far  off  to  have  heard  of  it  i» 
as  truly  ex  post  facto  in  substance  as  to  enforce  it  retroactively.  Time  is 
merely  the  fourth  dimension;  it  is  not  the  only  one.  The  same  considera- 
tions apply  to  these  cases. 

A  much  more  difficult  problem  is  presented  where  the  later  statute 
amends  or  supersedes  an  earlier  one,  and  the  defendant  acts  before  he 
could  have  heard  of  the  later  legislation.  If  criminality  is  based  oa  * 
violation  of  the  earlier  statute,  which  was  repealed  before  the  defends: 
acted,  he  should  be  released,  although  the  problem  has  apparently  no* 
arisen.  Or  if  the  second  law  merely  supersedes  the  earlier  legislation,  with- 
out  appreciably  changing  the  penalty,  there  is  no  real  unfairness  in  pro*> 
cuting  the  defendant  under  it,  where  he  had  an  opportunity  to  learn  ot  ibe 
prior  law.77 

But  what  if  the  later  act  amends  the  prior  law  by  increasing  ifcc 
penalty?  In  the  one  early  case  presenting  this  question,  the  court  enforce* 
a  customs  forfeiture  provided  by  the  later  act,  pointing  out  that  the  <k- 

«  Ibid.,  at  621. 

i*"A  more  abject  state  of  slavery  cannot  easily  be  conceived,  than  that  th*  .rs&± 
should  have  the  power  of  passing  laws  inflicting  the  highest  penalties,  without  :.u  =«  ~- 
measure  to  make  them  known  to  those  whose  property  or  lives  may  be  aficcto 
It  is  not  only  necessary,  therefore,  in  a  country  governed  by  laws,  that  they  be  [ja** 
supreme  or  legislative  power,  but  that  they  be  notified  to  the  people  who  are  cxp««i«* 
them."  Ibid.,  at  621.  ".  .  .  .  the  law  never  compels  a  man  to   do  an  imi»«i*»-»0 
Why  then  should  he  be  compelled  here  to  as  great  an  impossibility,  that  of  <r°c 
conduct  to  a  rule  which  he  had  no  opportunity  of  being  acquainted  with?'     '^'-- " 

k  Fed.  Cas.  No.  397  (C.C.  Mass.  1812). 
'6  So  held  in  Bank  of  Mobile  v.  Murphy,  8  Ala.  100  (1845). 
"  This  was  apparently  true  in  The  Ann,  Fed.  Cas.  No.  397  (CC.  Mass.  1S12.  .** 
Justice  Story  was  not  content  to  rest  his  decision  on  this  ground  alone. 


7547 


fewdant  knew  he  was  acting  illegally  under  the  prior  law.78  Although  a 

active  act  increasing  the  penalty  would  unquestionably  be  invalid  as 

post  facto  law,79  there  is  here  no  subsequent  legislation  which  brings 

'  *  case  under  the  constitutional  prohibition,  and  our  analysis  does  not 

r-»*re  that  one  who  has  acted  in  violation  of  the  earlier  law  which  he 

•*•• .'  have  known  to  be  in  existence,  should  be  given  a  defense.  The 
reflection  of  this  defense  is  for  those  who  conform  to  the  law,  to  the  extent 
'h?.'  thev  could  have  known  of  it,  and  not  for  those  who  violate  it,  gam- 
v,;;..-  on  the  extent  of  the  penalty. 

"•  he  fairest  way  to  deal  with  the  entire  problem  of  ignorance  of  the 
rtassaijc  of  a  statute  is  to  provide  that  a  reasonable  period  shall  intervene 
between  the  enactment  of  a  statute  and  its  taking  effect,  and  a  number  of 
states  have  done  so,  either  by  constitutional  provisions  applying  to 
statutes  subject  to  a  referendum  petition80  or  by  a  general  construction 
statute.81  But  even  under  such  provisions,  emergency  legislation  will  take 
effect  at  once. 

b)  Executive  proclamations. — The  same  rule  should  be  applied  where 
the  statute  under  which  the  defendant  is  being  prosecuted  expressly  pro- 
vides that  it  shall  come  into  effect  only  under  certain  conditions  and  after 
a  proclamation  by  the  chief  executive  officer  of  the  state  that  the  condi- 
tions have  been  fulfilled.  Such  proclamations  are  public  acts  and  are 
matters  of  record,  and  it  is  just  as  much  the  policy  of  the  law  "to  make 
men  know  and  obey"  the  legislation  made  effective  by  them,  as  that 
made  effective  on  approval  of  the  executive  after  passage  by  the  legisla- 
ture. The  only  case  we  have  found  which  raised  the  question  held  that 
ignorance  of  such  a  proclamation  was  not  a  defense.82 

It  must  be  admitted  that  proclamations  are  not  so  widely  publicized 
as  the  fact  of  passage  and  executive  approval  of  legislation,  nor  are  they 
so  commonly  printed,  but  proclamations  do  also  stem  from  a  single  source 
and  can  usually  be  located.  If  it  were  actually  proved  to  have  been 
physically  impossible  for  the  defendant  to  have  known  of  the  proclama- 
tion, he  should  be  acquitted,  according  to  the  analysis  here  set  forth.  And 
in  any  event,  if  executive  proclamations  declaring  statutes  to  be  effective, 
are  to  have  real  effect  in  moulding  the  mores  of  the  community,  they 
should  be  permanently  collected  and  printed  in  such  form  as  to  be  avail- 
able for  public  distribution.  The  Federal  Register  fills  a  very  real  need, 

71  United  States  v.  Fourteen  Packages  of  Pins,  Fed.  Cas.  No.  15,151  (D.C.  Pa.  1832). 

»  Calder  v.  Bull,  3  Dall.  (U.S.)  385  (1798). 

^Mass.  Const.,  art.  48  (90  days);  Ohio  Const.,  art  2,  §  i(c)  (90  days). 

b  Mass.  Gen.  Laws  (1932)  c.  4,  §  2  (30  days).        8-  Chaplin  v.  State,  7  Tex.  App.  87  (1879). 
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and  some  similar  publication  ought  to  be  developed  for  use  in  the  many 
states  which  now  provide  no  such  machinery.83 

c)  Local  legislation. — Should  a  defendant  ignorant  that  his  act  is  un- 
lawful under  a  city  charter  or  a  city  or  town  ordinance  be  given  a  de- 
fense, if  his  mistake  was  due  to  the  fact  that  the  provisions  thereof  were 
not  available  for  general  distribution,  and  were  in  fact  unknown  to  most 
members  of  the  community?  Such  local  legislation,  or  legislation  of  local 
bodies,  is  rarely  given  much  publicity,  and  in  many  cases  is  not  even 
printed,  except  at  rare  intervals. 

If  it  is  physically  impossible  for  the  defendant  to  learn  of  such  pro- 
visions, he  should  be  given  a  defense.  But  where  this  is  not  true,  it  wociii 
be  difficult  to  litigate  the  question  of  the  validity  of  his  excuse  for  hit 
ignorance.  Perhaps  in  such  a  case  it  would  be  better  to  follow  the  general 
rule,  and  give  no  defense.  One  court  has  denied  the  defense  where  no  such 
impossibility  was  shown  to  exist.84  But  that  case  involved  a  conviction 
for  murder  while  resisting  legal  arrest,  and  the  fact  that  the  defendant 
did  not  know  that  the  city  charter  gave  the  arresting  officer  that  power 
could  constitute  no  defense  to  a  murder  prosecution,  since  it  is  immaterial 
in  this  crime  whether  the  defendant  knew  the  arrest  to  be  legal  or  net. 

d)  Rules  of  commissions. — The  tremendous  growth  of  regulation  by  ad- 
ministrative bodies,  both  state  and  federal,  with  rule-making  powers,  ha* 
left  the  citizen  faced  with  a  vast  mass  of  rules  promulgated  by  vanou* 
commissions,  and  covering  many  phases  of  business,  which  have  the  force 
of  law  and  for  the  violation  of  which  criminal  penalties  are  often  imposed 
by  statute.  Except  as  to  federal  regulations,  printed  in  the  Federal  Regi>* 
ter,  it  is  not,  we  believe,  an  exaggeration  to  say  that  it  is  literally  U3- 
possible  for  a  citizen  to  assemble  all  the  relevant  rules  of  administrau** 
bodies  which  might  apply  to  his  daily  conduct  at  any  given  time.  A  nc«* 
ber  of  commissions  may  have  some  jurisdiction  over  him,  whereas  a*-* 
come  only  from  the  legislature  or  inferior  legislative  bodies  with  i-esaM* 
territorial  jurisdiction,  and  proclamations  only  from  the  chief  exevu::** 
It  appears  fair  to  say  that  many  people  believe  it  is  the  duty  ■■■:  '-'c 
ministrative  commission  to  bring  home  to  them  its  rulings,  and  LnaJ   -r 
is  not  the  same  need  for  such  commissions  to  have  the  legislature  5  p»-"*x 
"to  make  men  know  and  obey"  at  their  peril. 

83  In  Griswold,  Government  in  Ignorance  of  the  Law — A  Plea  for  Better  I 


Executive  Legislation,  48  Harv.  L.  Rev.  198  (1934),  the  chaotic  condition  c>  - 
records  was  reviewed,  and  a  bill  recommended  which  led  to  the  establishment  oi  -     ^_. 
Register.  Conditions  in  many  states  are  bad  enough,  in  spite  of  the  smaller  volume 
and  its  lesser  importance  in  most  cases. 

8<  State  v.  Williams,  36  S.C.  493,  'S  S.E.  554  (1S92). 


7549 


rv  authorities  on  this  question  are  meager.  One  Arizona  court,  in  a 

«  which  the  defendant  argued  that  a  statute  penalizing  non-compli- 

^  fl-iih  a  wage  scale  to  be  fixed  by  the  state  highway  commission  was 

-  lonsiitutional  for  vagueness,  because  he  might  be  convicted  if  the  wage 

ggje  was  changed  without  his  notice,  stated: 

;f  such  wages  should  be  changed  without  his  knowledge,  and  he  should  be 

ucc>  ;or  not  complying  with  the  change,  he  could  defend  on  that  ground.  It  would 

•  i    "fiStion  of  fact  whether  he  knew  of  the  change  or  not.   It  is  true  that  the  mere 

&32S  o:  an  act  forbidden  by  statute  in  some  kinds  of  cases  makes  out  the  crime,  but, 

j^txt  the  criminality  of  the  act  is  made  to  depend  upon  a  rule  or  order  of  the  state 

fcssrav  commission  or  other  agency,  the  person  charged  with  its  violation  should  be 

•  flgatitled  to  show  that  he  did  not  knowingly  do  so.Ss 

'  But  in  a  later  case  the  same  court  interpreted  its  earlier  language  as  giving 
ike  defense  of  ignorance  of  the  adoption  of  a  rule  of  the  commission  only 
H  the  defendant,  "although  exercising  care,  did  not  know  of  such  rule  or 
flfe&age";"  in  other  words,  the  mistake  must  be  reasonable  and  not  merely 
honest. 
It  is  also  interesting  to  note  that  the  Securities  Exchange  Act  of  1934 

'  provides  for  a  mitigated  penalty  for  a  defendant  who  "willfully  violates 
any  rule  or  regulation  thereunder  ....  if  he  proves  that  he  had  no  knowl- 
edge of  such  rule  or  regulation."87  In  the  Public  Utility  Holding  Com- 
j*any  Act  of  193588  and  the  Investment  Company  Act  of  1940,89  an  abso- 
lute defense  to  both  fine  and  imprisonment  is  given  if  such  lack  of  knowl- 
edge is  proved  by  the  defendant.  Oddly  enough,  however,  neither  mitiga- 
tion nor  defense  is  found  in  the  original  Securities  Act  of  193390  or  in  the 
more  recent  Trust  Indenture  Act  of  1939.91 

•   '    *« State  v.  Anklam,  43  Ariz.  362,  31  P.  (2d)  888  (1934)  (italics  added). 

*  Borderland  Construction  Co.  v.  State,  49  Ariz.  523,  68  P.  (2d)  207  (1937).  The  court 
went  on  to  hold  that  the  defendant's  mistake  as  to  whether  a  given  workman  was  a  "black- 
snith's  assistant"  or  an  "unskilled  laborer,"  where  it  knew  the  wage  scale  for  each  which  the 
«mimission  has  established,  was  no  defense  under  any  circumstances,  but  this  mistake  was  as 
to  interpretation  of  the  regulation  only,  for  the  defendant  did  know  the  text  of  the  regulations 
.  then  in  force. 

,J49  Stat.  904  (1934),  15  U.S.C.A.  §  78ff.  (Supp.  1940). 
"49  Stat.  836  (1035),  15  U.S.C.A.  §  79Z-3  (Supp.  1940). 
. .  *»  15  U.S.C.A.  §  8oa-48  (Supp.  1940). 
*48  Stat.  87  (1033),  15  U.S.C.A.  §  77a  (Supp.  1940). 

"  53  Stat.  1177  (1939),  15  U.S.C.A.  §  77yyy  (Supp.  1940).    Apparently  through  an  over- 

■  sght,  there  is  no  provision  in  the  Investment  Advisers  Act  of  1940  penalizing  the  violation  of  a 

regulation  issued  thereunder  as  a  crime  (15  U.S.C.A.  §  8ob-i7  (Supp.  1940)),  and  therefore 

{    no  defense  is  needed  or  given  for  failure  to  know  of  the  regulations.  There  are  no  criminal 

penalties  in  the  Corporation  of  Foreign  Bondholders  Act,  48  Stat.  92-95  (1933),  15  U.S.C.A. 

\\  77bb-mm  (Supp.  1940). 
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A  defense  of  reasonable  ignorance  of  the  regulations  of  state  and  federal 
commissions  seems  to  be  clearly  justified,  in  spite  of  the  difficulties  of 
proof.  Factors  such  as  the  nature  of  the  regulation,  whether  the  de- 
fendant ought  to  have  known  that  the  matter  in  question  might  be  the 
subject  of  regulation,  the  initial  publicity  given  to  the  making  of  the  ref- 
lation in  question,  whether  the  text  of  the  regulation  was  easily  available 
and  whether  the  defendant  is  charged  with  violation  of  an  original  regula- 
tion or  of  a  recent  amendment  which  he  had  no  reason  to  anticipate,  are 
all  material.92  Sound  discretion  on  the  part  of  the  prosecuting  officials  Is 
of  course  a  considerable  protection  to  the  morally  innocent,  but  many  of 
the  crimes  involved  here  carry  serious  penalties,  as  distinguished  from  the 
petty  offences  commonly  termed  mala  prohibita  as  to  which  society  can 
better  afford  to  let  administrative  discretion  be  the  only  safeguard. ,J 

in.    EFFECT  OF  A  STATUTE  WHOSE  CONSTITUTIONALITY  IS  NOT  JUDICIALLY 
DETERMINED  UNTIL  AFTER  THE  ALLEGED  CRIME  WAS  COMMITTED 

We  are  here  dealing  with  the  attitude  which  the  defendant  and  the  rest 
of  the  community  should  adopt  toward  statutes  whose  constitutionality 
had  not  been  passed  upon  by  the  courts  at  the  time  the  defendant  com- 
mitted the  acts  for  which  he  is  criminally  prosecuted.  The  extent  to  which 
a  defendant  will  be  protected  by  a  court  decision  in  his  favor  which  is  late? 
overruled,  or  is  charged  with  notice  of  a  court  decision  adverse  to  him  ai 
which  he  had  no  actual  knowledge,  is  reserved  for  discussion  later  ia  this 
article. 

a)  Where  a  statute  which  purports  to  legalize  the  defendant's  conduct  a 
later  held  to  be  unconstitutional. — Citations  are  unnecessary  for  the  propor- 
tion that  provisions  in  a  statute  which  it  is  beyond  the  constitution.*; 
power  of  the  legislature  to  enact  are  void.  But  where  these  unconstitu- 
tional provisions  purport  to  legalize  conduct  (which  would  have  bcra 
criminal  under  the  earlier  law)  we  ought  nevertheless  to  give  the  de- 
fendant a  defense  in  a  prosecution  for  violation  of  the  earlier  law.  bt:c2  s 
defense  should  not  necessarily  rest  on  estoppel,  and  the  defendant  --  • 
not  to  be  required  to  prove  knowledge  of  the  later  law  or  his  exp: 
liance  on  its  constitutionality. 

The  true  reason  why  the  defense  should  be  given  is  because  tne  ]'  ■-* 
of  the  legislature  "to  make  men  know  and  obey"  its  laws  is  advance', 
the  establishment  of  the  rule  that  anyone  who  does  act  in  ,n-:<  :  •-•- 
with  its  legislation  will  be  protected  against  criminal  prosecution.    • 

»2  The  completion  of  the  Code  of  Federal  Regulations  last  year  may  make  it  us 
for  a  person  who  knows  that  there  are  regulations  of  federal  commissions  aiiecuxsg 
ignorant  of  surh  regulations  which  have  been  printed  therein. 

"  See  J.  Hall,  op.  cit.  supra  note  i,  at  56S. 
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!  _jjv  can  the  social  mores  be  encouraged  to  develop  a  tenet  that  the  social 
tnores  themselves  should  follow  legislation.  A  prosecution  for  doing  the 
r/-rv  thing  which  we  wish  to  encourage  the  community  to  do  will  only 
Hinder  the  attainment  of  the  desired  larger  end,  by  providing  a  real  basis 
io:  a  feeling  that  legislation  is  unjust  and  arbitrary.  It  should  also  be 
r.oied  that  the  problem  of  proof  is  simple,  for  the  evidence  lies  in  legisla- 
tive and  judicial  records. 

The  problem  has  arisen  in  its  clearest  form  where  the  later  statute 
purported  to  repeal  a  law,  and  after  the  repealing  statute  has  been  held 
unconstitutional,  the  defendant  has  been  prosecuted  under  the  earlier 
iaw.  There  is  a  wide  split  of  authority  as  to  whether  or  not  a  defense  will 

•  be  granted.94  In  a  court  which  does  not  recognize  this  defense,  another 
more  cumbersome  method  of  securing  the  acquittal  of  such  a  defendant  is 
available  if  the  repealing  section  of  the  new  law  is  separable  and  can  be 
upheld,  although  the  substituted  provisions  of  the  repealing  act  are  held 

.unconstitutional.95  But  this  device,  involving  the  abrogation  of  both  the 
earlier  law  and  its  unconstitutional  substitute,  thus  leaving  the  subject  un- 
regulated by  legislation,  would  be  unnecessary  if  the  courts  frankly  recog- 
nized the  nature  of  the  problem. 

-•  The  question  has  also  arisen  in  other  forms.96  The  New  Jersey  court,  in 
a  case  decided  in  1893,  denied  a  defense  to  one  convicted  of  selling  liquor 
vrithout  a  license,  although  the  defendant  pleaded  that  a  license  had  been 
issued  to  him  by  a  county  board  created  by  a  statute  which  was  subse- 
quently held  to  be  unconstitutional.97  The  court  applied  the  rule  that 
there  could  not  be  a  de  facto  officer  where  the  statute  creating  the  office 

-  '  "The  defense  was  given  in  State  v.  Godwin,  123  N.C.  697,  31  S.E.  221  (189S)  and  in 
Chybrook  v.  State,  164  Tenn.  440,  51  S.W.  (2d)  499  (1932).  It  was  denied  and  the  defendant 
was  convicted  for  violating  the  earlier  statute  in  Dupree  v.  State,  184  Ark.  n  20,  44  S.W.  (2d) 
J097  (1932)  and  in  Ex  parte  Masters,  r26  Okla.  80,  25S  Pac.  861  (1927).  There  is  at  least  a 

.  dictum  (and  perhaps  a  square  holding,  for  the  facts  are  not  clear)  to  the  same  effect  in  Ex  parte 
Davis,  21  Fed.  396  (C.C.  Ky.  1884).  See  the  discussion  of  the  problem  in  Perkins,  op.  cit. 
&rpra  note  r,  at  43-44;  45  Harv.  L.  Rev.  nr3  (1932);  Reliance  upon  an  Unconstitutional 
Statute  as  a  Defense  to  Criminal  Prosecution,  82  U.  of  Pa.  L.  Rev.  371  (1934). 

.  »s  Meshmeier  v.  State,  n  Ind.  482  (1858);  Ely  v.  Thompson,  3  Marsh.  (Ky.)  70  (1820). 
.  •'Brent  v.  State,  43  Ala.  297  (1869)  (unconstitutional  statute  giving  defendant  right  to 
carry  on  lottery  a  defense  to  prosecution  for  violation  of  general  lottery  laws);  Carr  v.  District 
Court,  147  Iowa  663, 126  N.W.  791  (i9ro)  (unconstitutional  statute  purporting  to  legalize  bond 
issue  held  defense  to  contempt  proceedings  against  state  officers  who  had  been  enjoined  by  an 
earlier  decree  from  paying  the  bonds);  Swincher  v.  Commonwealth,  24  Ky.  L.  Rep.  1897,  72 
S.W.  306  U903)  (unconstitutional  statute  permitting  private  policemen  to  carry  concealed 
■weapons  no  defense  to  prosecution  under  general  statute);  cf.  Birdsall  v.  Smith,  158  Mich. 
39°,  122  N.W.  626  ^909)  (institution  of  criminal  prosecution  under  unconstitutional  statute 
ield  not  to  be  ground  for  civil  liability  for  malicious  prosecution). 
"  State  v.  Camden,  56  NJ.L.  244,  28  Atl.  82  (1893). 
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was  unconstitutional.  This  doctrine,  however  useful  in  civil  cases  •* 
should  have  no  application  in  criminal  cases,  and  the  decision  was  over- 
ruled a  few  years  later." 

There  is  an  intimation  in  one  case  that  if  the  defendant  knew  that  the 
statute  under  which  he  was  purporting  to  justify  his  conduct  was  uncon- 
stitutional, he  should  have  no  defense.100  Proof  of  such  knowledge  on  hii 
part,  in  advance  of  judicial  determination,  would  be  difficult,  but  if  it 
1  could  be  proved,  there  would  be  no  mistake  of  law  on  his  part  for  which  1 
defense  could  be  given.  It  would  also  appear  that  the  defense  should  be 
denied  if  the  statute  in  question  was  so  absurd  or  so  palpably  beyond  the 
powers  of  the  legislature  that  no  one  could  honestly  believe  it  to  be  valid. 

Another  limitation  on  the  suggested  defense  should  be  mentioned.  A 
belief  in  the  constitutionality  of  a  statute  exempting  the  defendant  from 
prosecution  should  be  permitted  only  where  the  exemption  purports  to 
be  from  prosecution  by  the  very  jurisdiction  in  -which  the  statute  was  pasud. 
Thus  it  has  been  held  that  a  state  statute  permitting  the  dispensing  of 
drugs  in  a  manner  violative  of  the  federal  narcotic  laws  cannot  avail  the 
defendant  to  protect  him  from  federal  prosecution,  even  though  the  in- 
validity of  the  state  statute  was  not  judicially  determined  until  after  the 
defendant  had  acted.101  In  such  a  case,  the  prosecuting  jurisdiction  ha* 
done  nothing  to  mislead  the  community,  nor  is  it  fairly  to  be  held  re- 
sponsible for  what  another  legislative  body  has  done. 

b)  Where  a  statute  which  purports  to  amend  an  earlier  statute,  vnihau. 
releasing  the  defendant  from  liability  thereunder,  is  later  held  unconstitu- 
tional.— There  is  clearly  no  material  mistake  of  law  where  the  statute 
which  is  later  held  invalid  amended  the  prior  law  but  did  not  purport  ta 
make  legal,  or  reduce  the  penalty  for,  acts  which  were  already  cnmir-iL 
Under  these  circumstances,  courts  uniformly  hold  that  the  prior  :.'-•>•  re- 
mains in  force,  and  convict  the  defendant  for  violating  it.10-  i  he  •---'•' 

»'  The  leading  case  applying  the  doctrine  is  Norton  v.  Shelby  County,  1 13  I  .5-  4- ' 
The  effect  of  an  unconstitutional  statute  as  a  defense  in  civil  cases  is  considered  genera--* 
53  A.L.R.  258  (1028),  and,  with  reference  to  public  officials,  in  Rapacz.  Protect:  m  •" 

Who  Act  under  Unconstitutional  Statutes,  11  Minn.  L.  Rev.  5S5  (1927).  The  prob'.eni, 
ever,  is  beyond  the  scope  of  this  paper,  since  protection  of  the  interests  of  the  injured  ;>-*— 
may  require  a  different  rule. 

»9  Lang  v.  Bayonne,  74  N.J.L.  455,  68  AtL  90  (1907)  (civil  case);  State  v.  Carroll,  .;■> ' 
449  (1871);  Beaver  v.  Hall,  142  Tenn.  416,  217  S.W.  649  (1919). 

«•"  Birdsall  v.  Smith,  15S  Mich.  390,  122  N.W.  626  (1909)  (civil  suit  for  malicious  pro**0*1 
tions).  .^^ 

»•«  Simmons  v.  United  States,  300  Fed.  321  (CCA.  6th  1924).  The  same  result  .as 
reached  in  a  civil  case.  Warren  v.  Kelly,  80  Me.  512,  15  Atl.  49  (iSSS). 

""  Barker  v.  State,  118  Ga.  35,  44  S.E.  874  (1903);  State  v.  Boylston,  13S  La.  zi,  $9-  .^ 
(1915);  Buffalo  Gravel  Corp.  v.  Moore,  201  App.  Div.  242,  194  N.Y.  Supp.  225  (19^'-  *** 
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ijfce  that  of  the  defendant  who  intends  to  kill  A,  but  by  mistake  causes  the 
<|eath  of  B.  By  the  fiction  of  "transferred  intent"  such  a  defendant  is 
■oHtv  of  the  murder  or  manslaughter  of  B,  in  the  same  manner  as  if  he 
fcarl  caused  A's  death,  and  his  mistake  of  fact  neither  excuses  nor  mitigates 
cis  crime.103 

An  interesting  problem  would  be  presented  if  the  second  statute  pur- 
rmrted  to  reduce  the  penalty  for  the  crime,  but  was  held  unconstitutional 
titer  the  defendant  had  acted.  No  actual  cases  appear  to  involve  this 
situation,  but  it  would  seem  that  the  defendant  would  not  be  entitled  to 
the  lower  penalty.  The  constitutional  provision  against  ex  post  facto 
legislation  obviously  does  not  apply,  since  both  statutes  were  enacted  be- 
fore the  act  was  committed.  Nor  could  the  defendant  have  been  misled 
into  believing  that  his  act  was  innocent,  and  it  is  only  if  the  second 
statute  could  constitute  the  basis  of  such  a  belief,  that  it  should  afford  a 
defense  under  our  analysis. 

c)  Where  a  statute  imposing  criminal  liability,  which  the  defendant  be- 
lieves to  be  unconstitutional,  is  later  upheld  by  the  court. — In  any  period 
such  as  the  present,  in  which  constitutional  limitations  are  being  rapidly 
and  in  many  instances  unexpectedly  broadened,  citizens  are  put  in  some- 
what  of  a  dilemma  when  they  wish  to  challenge  new  legislative  action 
which  they  deem,  often  upon  reasonable  grounds,  to  be  unconstitutional. 
The  naked  motive  of  "making  a  test  case"  is  clearly  not  a  general  de- 
fense.104 Nor  can  a  state  which  has  determined  "to  make  men  know  and 
obey"  afford  to  give  a  defense  to  those  who  knowingly  violate  the  legisla- 
.  live  fiat,  merely  because  they  prophesy  (incorrectly,  as  the  event  turns 
out)  that  the  courts  will  strike  down  the  act  on  constitutional  grounds. 
Were  the  rule  otherwise,  the  penal  provisions  of  any  statute  of  doubtful 
constitutionality  would  never  go  into  effect  until  after  its  constitutional- 
ity had  been  definitely  upheld  in  some  court. 

.  There  are  few  cases  in  which  the  defense  has  been  seriously  offered.  In 
one  it  was  properly  denied.105  But  in  an  extortion  prosecution,  in  which  a 
specific  corrupt  intent  was  required  for  guilt,  the  defendant's  belief  that 
the  statute  taking  away  his  right  to  the  fees  was  unconstitutional  was 
"held  to  negative  the  existence  of  a  corrupt  intent.106  Although  the  prob- 


234  N.Y.  542, 138  N.E.  439  (1922);  State  v.  Ehr,  57  N.D.  310,  221  N.W.  883  (1928);  Rothner  v. 
State,  122  Tex.  Crim.  309,  55  S.W.  (2d)  98  (1932). 

10J  Costoa  v.  State,  139  Fla.  250,  190  So.  520  (1939);  Gore's  Case,  9  Coke  *8ia  (K.B.  161 1). 

"« Purvis  v.  United  States,  61  F.  (2d)  992  (CCA.  8th  1932). 

"s  Hunter  v.  State,  158  Tenn.  63,  12  S.W.  (2d)  361  (1928). 

"*  Leeman  v.  State,  35  Ark.  438  (1880). 
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lem  of  specific  intent  crimes  is  beyond  the  scope  of  this  article  it  mi^t 
well  be  better  public  policy  to  deny  the  defense,  if  the  defendant  knew  his 
acts  were  forbidden  by  the  statute,  even  in  such  crimes.107 

Where  a  constitutional  amendment  adopted  after  the  enactment  of  th* 
criminal  statute  is  relied  upon  as  the  basis  for  the  belief  that  the  statute 
is  unconstitutional,  there  is  more  ground  for  granting  the  defense.  Which 
must  the  citizen  follow:  the  earlier  statute  or  his  interpretation  of  the 
later  constitutional  amendment?  There  is  obviously  no  "presumption  ei 
constitutionality"  based  upon  the  fact  that  the  legislature  adopted  the 
statute  after  investigating  its  constitutionality,  in  this  type  of  case,  b 
the  only  case  we  have  found  raising  this  question,  the  defendant  was  ccs. 
victed,108  and  perhaps  this  is  the  only  practical  solution  of  the  problem. 
Indefiniteness  per  se,  as  will  be  pointed  out  below,  is  not  a  ground  d 
defense. 

In  partial  mitigation  of  these  rather  severe  rules,  we  should  state  that 
there  are  often  ways  of  testing  the  constitutionality  of  statutes  by  cv-J 
process,  and  that  an  injunction  against  the  enforcement  of  some  statute*, 
pending  the  determination  of  their  constitutionality,  may  be  obtaiccti 
where  there  would  otherwise  be  great  hardship.109  Of  course,  it  %pcy 
without  saying  that  if  the  defendant's  belief  is  right,  and  the  status  It 
held  to  be  unconstitutional,  he  cannot  be  convicted.110 

IV.   EFFECT  OF  MISTAKE  AS  TO  MEANING  OF  INDEFINITE  STATUTE 

One  of  the  most  common  mistakes  of  law  which  a  defendant  may  unrr 
as  a  ground  of  defense  is  that  he  misinterpreted  a  somewhat  ambisp;csi» 
statute,  not  previously  clarified  by  judicial  decision,  and  reasonably  be- 
lieved in  good  faith  that  his  acts  were  perfectly  legal.  Professor  PerJu^i 
favors  giving  such  a  defense.111  On  the  authorities,  except  where  a  spec'- 
state  of  mind  is  required  for  guilt,1"  such  a  defense  is  never  recognise*!  *" 

"■  See  Hunter  v.  State,  158  Term.  63,  68,  12  S.W.  (2d)  361,  362  (192S).  That  such  %  r& 
was  in  the  mind  of  the  court  in  United  States  v.  Anthony,  Fed.  Cas.  No.  14-459  (C-C  N  » 
1873),  also  appears  likely.  The  defendant's  knowledge  that  his  actions  are  in  v;o'ai:oo  d  M* 
express  provisions  of  a  statute  would  seem  in  many  cases  to  show  a  sufficiently  corrup<  ^'^s 
to  warrant  a  conviction  even  for  a  crime  requiring  a  specific  intent  to  act  frauds :r«'-T 
legally. 

1  -■''  United  States  v.  Anthony,  Fed.  Cas.  No.  14,459  (CC.  N.Y.  1873). 

,;>  See  infra,  p.  673. 

110  Schechter  Poultry  Corp.  v.  United  States,  295  U.S.  495  (1935);  Norwood  v  ^u».    , 
Miss.  272,  101  So.  366  (1924). 

111  Perkins,  op.  cit.  supra  note  1,  at  45. 

I!JThe  cases  cited  by  Professor  Perkins  in  support  of  his  general  defense  app^"  ' 
this  type.  Perkins,  op.  cit.  supra  note  1,  at  45  n.  86. 

'^Sinclair  v.  United  States,  279  U.S.  263  (1929);  Horning  v.  District  of  Cohuab*  ''• 
U.S.  135  (1920);  Nash  v.  United  States,  229  U.S.  373  (1913);  United  States  v.  L«.-^ 
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This  it  is  submitted,  is  as  it  should  be.  A  statute,  whether  federal"4 
o-  state,113  which  is  so  indefinite  that  it  "either  forbids  or  requires  the 
(Join"  of  an  act  in  terms  so  vague  that  men  of  common  intelligence  must 
necessarily  guess  at  its  meaning  and  differ  as  to  its  application,  violates  the 
gj.-!  eSscntial  of  due  process  of  law"  and  is  unconstitutional."6  If  the  court 
iccla  that  a  statute  is  sufficiently  definite  to  meet  this  test,  it  is  hard  to 
«• -  whv  a  defense  of  mistake  of  law  is  needed.  Such  a  statute  could  hardly 
mislead  the  defendant  into  believing  that  his  acts  were  not  criminal,  if 
ibev  do  in  fact  come  under  its  ban. 

If  a  statute  requires  a  specific  intent  to  act  in  bad  faith,  its  other  pro- 
•  visions  may  be  more  indefinite,  without  being  unconstitutional,  than  if 
good  faith  were  not  a  defense."7  This  indicates  that  if  the  defense  of  mis- 
take of  law  based  on  indefiniteness  is  raised,  the  court  is  either  going  to  re- 
quire proof  of  bad  faith  (as  a  specific  intent)  or  proof  that  the  act  was 
sufficiently  definite  to  guide  the  conduct  of  reasonable  men.  Thus  the 
need  for  such  a  defense  is  largely  supplied  by  the  constitutional  guarantee. 

Apart  from  this  defense  of  unconstitutionality  of  a  really  indefinite 
statute,  there  are  clear  limitations  upon  the  courts  in  interpreting  statutes 
to  include  unanticipated  criminality.  The  federal  courts  and  most  state 
courts  still  retain  the  common  law  rule  of  strict  construction  of  penal 
statutes  in  favor  of  the  defendant,  by  which  such  statutes  are  to  be  con- 
strued to  give  "fair  warning"  of  "what  the  law  intends  to  do  if  a  certain 
line  is  passed"  in  language  "that  the  common  world  will  understand.""8 
Even  where  this  rule  is  not  in  force,  Anglo-American  courts  are  not  free  to 
interpret  statutes  "by  analogy"  in  a  way  which  goes  beyond  their  mean- 
ing."9 


Fed.  Cas.  No.  15,580  (D.C.  Mich.  1870)  (an  extreme  case  where  a  specific  intent  should  have 
been  required);  People  v.  McCalla,  63  Cal.  App.  783,  220  Pac.  436  (1923);  Commonwealth  v. 
Everson,  140  Mass.  292,  2  N.E.  839  (1885);  State  v.  Marsh,  36  N.H.  196  (1858)  (conduct 
known  to  be  fraudulent);  State  v.  Southern  R.  Co.,  122  N.C.  1052,  30  S.E.  133  (1898);  Need- 
ham  v.  State,  55  Okla.  Crim.  430,  32  P.  (2d)  92  (1934);  State  v.  Ross,  55  Ore.  450,  104  Pac. 
506  (1909),  aff'd  Ross  v.  Oregon,  227  U.S.  150  (1913);  State  v.  Reeder,  36  S.C.  497>  x5  S.E.  544 
(1892);  Crain  v.  State,  69  Tex.  Crim.  55,  153  S.W.  155  (1013);  Reg.  v.  Bishop,  5  Q.B.D.  259, 
14  Cox  C.C.  404  (C.C.R.  1880). 

"<  United  States  v.  Cohen  Grocery  Co.,  255  U.S.  81  (192 1);  see  United  States  v.  Darby 
Lumber  Co.,  61  S.  Ct.  451  (1941);  Gorin  v.  United  States,  61  S.  Ct.  429  (1941). 

"s  Lanzetta  v.  New  Jersey,  306  U.S.  451  (1939);  Herndon  v.  Lowry,  301  U.S.  242  (1937). 

"6  Connally  v.  General  Construction  Co.,  269  U.S.  385,  391  (1926). 
.      "i  Gorin  v.  United  States,  61  S.  Ct.  429  (1941);  American  Tel.  &  Tel.  Co.  v.  United  States, 
«99  U.S.  232  (1936);  Hygrade  Provision  Co.  v.  Sherman,  266  U.S.  497  (1925). 

,,8McBoyle  v.  United  States,  283  U.S.  25,  27  (1931)-  See  L.  Hall,  Strict  or  Liberal  Con- 
struction of  Penal  Statutes,  48  Harv.  L.  Rev.  748  (1935). 

"»  See  J.  Hall,  op.  cit.  supra  note  55,  at  172-80. 
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It  must  be  admitted  that  in  spite  of  these  rules,  some  pretty  indefinite 
standards  of  criminality  have  been  upheld,  of  which  the  Sherman  Anti- 
Trust  Act  is  perhaps  the  outstanding  example.120  The  early  fate  of  the 
criminal  provisions  of  this  statute  is  an  outstanding  illustration  of  another 
safeguard — :that  penal  sanctions  in  really  indefinite  statutes  are  rarelv  en- 
forced, as  a  practical  matter.  The  defense  of  mistake  of  law,  as  read  out  d 
the  statute  by  the  courts,  comes  in  again  by  administrative  discretion  or 
by  jury  verdicts  in  extreme  cases,  until  the  meaning  of  the  statute  baj 
been  clarified  by  judicial  decision. 

We  feel  that  any  attempt  to  apply  the  defense  of  mistake  of  law  for  ia- 
definiteness  to  a  statute  which  was  sufficiently  definite  to  meet  the  con- 
stitutional  requirements  would  involve  the  courts  in  so  perplexing  a  ques- 
tion of  degree  as  to  be  unworkable  as  a  matter  of  sound  judicial  adminiv 
tration.  The  remedy,  if  any  is  needed,  lies  not  in  giving  the  defense  of  mis- 
take of  law,  but  in  widening  the  scope  of  the  constitutional  protection,  or 
in  judicial  self-limitation  in  interpretation. 

THE  SECOND  EXCEPTION:    WHEN  JUDICIAL  DECISION  MAY  HAVE  LED 

THE  COMMUNITY  OR  THE  DEFENDANT  TO  BELIEVE  (ERRONEOUSLY) 

THAT  CERTAIN  CONDUCT  IS  NOT  ILLEGAL 

It  has  been  shown  that  the  defense  based  on  misleading  legislation  is  ai« 
lowed  because  it  is  the  policy  of  the  state  to  "make  men  know  and  obey'* 
the  law,  and  to  carry  out  this  policy  it  is  both  fair  and  wise  to  give  a  de- 
fense when  the  law  as  declared  by  the  legislature  turns  out  not  to  be  ia 
effect.  This  same  policy  underlies  the  defense  based  on  misii*a<ii£jj 
judicial  utterances. 

In  spite  of  this  fundamental  policy,  however,  there  are  two  izcon 
found  in  the  common  law  theory  of  judicial  decision  which  are  net 
present  in  legislation,  and  which  may  sometimes  affect  the  results  reaxicti 
in  these  cases:  first,  a  decision  of  a  case  of  first  impression,  or  an  overra*- 
ing  decision,  is  commonly  taken  to  be  retrospective  in  effect,  while  t~£ 
ex  post  facto  prohibition  forbids  such  penal  legislation;  and  second.  * 
lower  court  decision  is  known  to  be  subject,  as  of  course,  to  reverse  e 
overruling  by  a  higher  court,  while  a  statute's  present  validity  doc?  :.•  "•  :r~ 
pend  upon  later  action  of  any  legislative  body. 

Much  has  been  written  on  the  effect  of  these  theories  on  the  dv;cr-*c 
mistake  of  law  in  criminal  cases,  and  there  is  substantial  agreement. 
among  writers  and  courts,  as  to  the  extent  to  which  it  should  be  £ivcs. 

1:0  This  was  upheld  in  Nash  v.  United  States,  229  U.S.  373  (1913),  earlier  common  L»»  f «•* 
dents  being  applied  to  give  it  content. 

"'  See  Perkins,  op  cit.  supra  note  i,  at  43-45;  Snyder,  Retrospective  Operation'-' 
ruling  Decisions,  35  III.  L.  Rev.  121  (1940);  Retroactive  Effect  of  Judicial  Change  01  tx*-** 
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Therefore,  it  is  necessary  here  only  to  summarize  the  situations  in  which 
\v<»  problem  has  arisen,  and  indicate  the  trend  of  decision,  devoting  the 
j^aior  part  of  our  attention  to  a  few  controversial  questions. 

I.   THE  EFFECT  OF  IGNORANCE  OF  COURT  DECISIONS 

The  same  principles  which  charge  the  community  with  notice  of  the 
passage  of  new  statutes  apply  to  reported  judicial  decisions,  and  ignorance 
#'  ihe  latter  does  not  appear  to  have  been  considered  as  a  general  defense. 
Of  course,  if  a  specific  intent  to  act  fraudulently  or  wilfully  or  in  some 
^i-er  unlawful  manner  is  required  for  guilt,  a  defendant  who  did  not 
jtnow  of  a  prior  decision  holding  that  he  had  no  right  to  act  as  he  did 
jiould  be  acquitted  if  he  believed  his  acts  were  legal.122 

U.   WHERE  A  PRIOR  DECISION  OF  THE  HIGHEST  COURT  IS  OVERRULED 

The  general  rule  is  to  give  a  defense  of  mistake  of  law  where  the  legality 
'  of  the  defendant's  act  has  been  upheld  by  a  decision  of  the  highest  court 
of  the  jurisdiction,  not  overruled  until  after  he  had  committed  the  act.  It 
is  immaterial  whether  the  prior  decision  was  as  to  constitutionality  of  a 
statute,123  as  to  the  interpretation  of  a  statute,124  or  as  to  the  common 
^hw."s  There  is  clearly  a  strong  feeling  against  such  retroactive  criminal- 
it)',  even  though  constitutional  provisions  against  ex  post  facto  laws  do 
not  apply  to  judicial  decisions.126  It  is  not  necessary  to  go  the  full  distance 
of  the  decision  in  Great  Northern  R.  Co.  v.  Sunburst  Oil  Refining  Co.,  "7 
and  adopt  the  declaratory  theory  of  law,  in  order  to  give  the  defense.128 
But  a  recognition  of  this  possibility  of  changing  judicial  decision  in 
criminal  cases,  without  imposing  retroactive  criminal  liability,  would  go 

; 

■   i  " 

Law  in  Criminal  Proceedings,  28  Col.  L.  Rev.  963  (1928) ;  The  Effect  of  an  Overruling  Decision 
.  upon  Acts  Done  in  Reliance  on  the  Decision  Overruled,  29  Harv.  L.  Rev.  80  (T915);  Stare 
.  Decisis  in  Criminal  Law,  18  Yale  L.  J.  422  (1909). 

"a  The  Texas  Court  of  Criminal  Appeals  has  properly  held  that  a  sheriff  was  entitled  to 

'  Ua  defense  if  he  honestly  and  reasonably  believed  that  he  was  entitled  to  certain  fees,  and 

tiaefore  did  not  "willfully"  collect  excessive  fees,  even  though  the  Supreme  Court  of  Texas 

hid  previously  decided  that  they  were  not  properly  collectible.  Lewis  v.  State,  1 24  Tex.  Crim. 

,  5Si,  64  S.W.  (2d)  972  (1933).  But  the  court  went  on  to  hold  that  evidence  that  he  had  been 

iaformed  by  the  district  judge  and  the  county  attorney  that  he  was  entitled  to  them  was  in- 

:;;  .admissible  on  that  issue.  This  latter  ruling  seems  erroneous;  see  Stumberg,  Mistake  of  Law  in 

Texas  Criminal  Cases,  15  Tex.  L.  Rev.  287,  295  (1937). 

01  State  v.  O'Neil,  147  Iowa  513,  126  N.W.  454  (1910). 
3  ***  State  v.  Longino,  109  Miss.  125,  67  So.  902  (1915). 

"*  Stinnett  v.  Commonwealth,  55  F.  (2d)  644  (CCA.  4th  1932).  This  defense,  however,  is 
sf  modem  growth,  and  never  seems  to  have  been  applied  during  the  formative  period  of  the 
-common  law.  See  infra,  p.  674. 

136  See  Ross  v.  Oregon,  227  U.S.  150  (1913).  "7  287  U.S.  358  (1932). 

"*This  matter  is  so  fully  discussed  in  Snyder,  op.  cit.  supra  note  121,  that  further  amplifica- 
tion here  is  unnecessary. 

m 
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far  to  free  courts  from  the  necessity  of  rigidly  following  the  doctrine  al 
stare  decisis.129 

There  should  be  but  few  exceptions  to  this  general  rule.  Of  courw  sf 
the  test  of  criminality  used  by  the  trial  court  in  convicting  the  defer*!*.-.* 
is  consistent  with  the  overruled  case,  the  fact  that  the  supreme  cccr 
takes  occasion  to  overrule  an  earlier  decision  in  its  opinion  should  giv^M 
defense.130  But  the  decisions  in  Green  v.  Slate1*1  and  in  Hoover  7.  Suit* 
are  impossible  to  support  on  logical  grounds.  The  recommendation  la 
executive  clemency  in  both  cases  did,  however,  prevent  substantial  & 
justice  to  the  unlucky  defendants  who  were  merely  pawns  in  the  rrcso. 
struction  politics  of  the  time.133 

A  qualification  that  has  been  suggested  by  some  commentators'1*  as4 
•  courts,135  is  that  the  defense  should  not  be  given  if  the  defendant's  cowis** 
was  malum  in  se,  or  morally  bad,  even  though  apparently  legalized  by  t.V 
overruled  decision.  By  analogy  to  ex  post  facto  legislation,  however,  lis* 
does  not  seem  warranted,  and  it  has  not  been  embodied  in  actuai  -ir* 
cisions.136  A  Nebraska  case,  Morgan  v.  State,1*1  has  been  cited  as  autib^ 
ity  for  this  limitation,  but  the  "overruled"  decision  was  that  of  aaotiwf 

"» Where  the  court  feels  it  cannot  change  the  law  without  convicting  such  iciaxiusAi 
changes  will  be  rarely  made  by  it  if  legislation,  operating  prospectively,  could  accempi**  ti» 
same  end.  See  People  v.  Tompkins,  186  N.Y.  413,  79  N.E.  326  (1906);  Rex  v.  YcxzE$it,  « 
Term  Rep.  449  (K.B.  1793).  The  avoidance  of  the  retrospective  effect  of  such  cvrmifyf 
decisions  is  one  of  the  bulwarks  of  stare  decisis.  See  Von  Moschzisker,  Stare  Decisis  la  GrttW 
of  Last  Resort,  37  Harv.  L.  Rev.  409,  423-24  (1924). 

J^°Odom  v.  State,  132  Miss.  3,  95  So.  253  (1923). 

w  58  Ala.  i9o  (1877). 

•J' 59  Ala.  57  (1877). 

**J  A  statute  passed  in  February,  1866,  by  the  "unreconstructed"  Alabama  !c-~.j--'.:_.t  x*& 
intermarriage  between  the  white  and  colored  races  a  crime.  The  "reconstructrd"  *=$>*«» 
court  then  held  the  act  unconstitutional  in  Burns  v.  State,  48  Ala.  195  (1S71),  as  v»i»'~'**  ** 
the  federal  Civil  Rights  Acts  (14  Stat.  27  (1866)).  The  personnel  of  the  supreme  court  »•**  *•**»• 
again  changed,  and  in  these  two  cases  the  constitutionality  of  the  statute  was  upc*--  «•«  * 
was  applied  against  defendants  who  had  married,  in  violation  of  its  terms,  in  reiiioce-pf*  U* 
decision  in  Burns  v.  State. 

'"  Perkins,  op.  cit.  supra  note  1,  at  44,  would  require  the  defendant's  conduct  !o  ar  «*_** 
ly  acceptable."  See  also  Stare  Decisis  in  Criminal  Law,  18  Vale  L.  J.  4--.  4-1    :  ■:i; 

*"  See  State  v.  O'Neil,  147  Iowa  513,  520,  126  NAY;  454,  456  (1910).  One  02 
State  v.  Fulton,  149  X.C.  485,  63  S.E.  145  (190S),  spoke  of  the  distinction,  ■  ;'-  : 
husband's  act  of  slandering  his  wife  was  not  sufficiently  bad  to  justify  rcfH3i™» 
defense. 

'J£In  People  v.  Tompkins,  186  N.Y.  413,  79  N.E.  326  (1906),  the  dcfendar.l*!  *-'■   ■ 
deliberate  fraud,  but  the  court  felt  constrained  not  to  overrule  its  earlier  qccisw-»i  ■ 
avoid  holding  the  defendant. 

'"51  Neb.  672,  71  N.W.  788  (1897),  cited  in  Retroactive  Effect  of  J iidics-i:  '  -*" 
Existing  Law  in  Criminal  Proceedings,  28  Col.  L.  Rev.  9O3,  964  (192S),  cor.rie.v--~— :  - 
in  se  distinction.  The  question  was  whether  an  unintended  killing  committed  duns*  *  - 
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state,  Ohio,  construing  an  Ohio  statute  which  differed  from  the  Nebraska 
statute  on  the  very  point  at  issue.  Obviously,  in  view  of  this  difference, 
the  Ohio  decision  was  not  "overruled"  by  the  Nebraska  court.  Further, 
in  that  case,  even  under  the  earlier  Ohio  decision,  the  defendant's  acts 
would  have  been  criminal,  and  he  should  not  have  a  defense  against 
prosecution  for  the  greater  crime  of  which  he  is  also  guilty  under  the 
"overruling"  decision,  even  if  it  had  been  "overruled."138 

No  importance  has  been  attached  to  the  question  whether  the  de- 
fendant knew  of  and  relied  on  the  overruled  decision  in  any  of  the  cases  on 
this  point.  In  the  civil  cases  adopting  a  similar  principle,  reliance  is  uni- 
versally presumed.139  In  criminal  cases  in  which  the  basis  of  the  defense 
is  a  prior  court  decision,  reliance  should  be  absolutely  immaterial,  just  as 
it  is  where  the  defense  is  based  upon  misleading  legislation. 

ni.   WHERE  EARLIER  DICTA,  DECISIONS  BY  AN  EVENLY  DIVIDED  COURT, 

LOWER  COURT  DECISIONS,  OR  DECISIONS  OF  ANOTHER  STATE 

CONSTRUING  A  SIMILAR  STATUTE  ARE  NOT  FOLLOWED 

Decisions  concurred  in  by  a  majority  of  the  highest  court  are  admittedly 
"law."  The  community  knows  that  they  are  controlling  and  can  fairly  be 
expected  to  follow  them  until  they  are  overruled,  so  long  as  stare  decisis 
is  the  usual  rule  and  not  the  exception.  But  there  are  many  other  types  of 
""precedent"  of  lesser  weight,  which  influence  but  do  not  purport  to  con- 
trol future  decisions  of  the  highest  court,  and  are  truly  "straws  in  the 
legal  wind." 

There  are  not  many  decisions  passing  on  the  question  of  the  existence 
of  a  defense  based  upon  such  prior  minor  types  of  precedent  which  are 
eventually  rejected.  Previous  dicta  have  been  held  to  give  no  defense.140 
The  previous  decisions  of  an  evenly  divided  court141  or  of  a  lower  court142 


first  degree  murder.  Compare  Ohio  Gen.  Code  Ann.  (Throckmorton,  1940)  §  12400  and  Neb. 
Comp.  Stat.  (1929)  c.  28,  §  401.  The  statutes  are  set  out  and  the  decisions  summarized  in  Hall 
and  Glueck,  Cases  on  Criminal  Law  133  (1940). 

,Jt  In  Morgan  v.  State,  51  Neb.  672,  71  N.W.  788  (1897),  the  defendant  was  intentionally 
committing  rape,  and  the  only  question  affected  by  the  "overruling"  decision  was  his  further 
fuilt  of  first  degree  murder.  The  general  problem  is  fully  discussed  supra,  pp.  658-59. 

IJ'  See  cases  cited  in  Snyder,  op.  cit.  supra  note  12T,  at  131  nn.  no,  in.  The  only  civil  case 
cited  by  Snyder  in  which  this  presumption  was  disproved  is  Nicholl  v.  Racine  Cloak  and  Suit 
Co.,  194  Wis.  298,  216  N.W.  502  (1927).  When  it  comes  to  determining  the  constitutionality 
under  due  process  of  a  retroactive  application  of  a  civil  decision,  however,  the  element  of 
reliance  becomes  important.  See  Stimson,  Retroactivity  in  Law — A  Problem  in  Constitutional 
Law,  38  Mich.  L.  Rev.  30  (1939). 

140 Lanier  v.  State,  57  Miss.  102  (1879)  (previous  dicta  said  intent  to  injure  required  for 
common  lav/  assault). 

1,1  Ligersoll  v.  State,  n  Ind.  464  (1859). 

1<3Lutwin  v.  State,  97  N.J.L.  67,  117  All.  164  (1922). 
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upholding  the  constitutionality  of  the  statute  repealing  the  act  under 
which  defendant  was  prosecuted  have  been  held  to  give  the  defense.  The 
previous  decision  of  a  lower  court  that  the  act  which  the  defendant 
violated  was  unconstitutional  has  been  held  to  give  a  defense,  where  hi* 
acts  were  only  mala  prohibita,143  but  not  where  the  lower  court  decides 
merely  construed  a  gambling  statute  to  permit  the  use  of  a  certain  type  of 
vending  machine.144 

We  feel  that  this  is  another  situation  where  the  policy  that  "men  knrr* 
and  obey"  the  declared  law,  coupled  with  the  desirability  of  encouraging 
people  to  discover  what  the  declared  law  happens  to  be,  makes  it  necessary 
that  a  defense  be  given  when  reasonable  efforts  along  this  line  result  m 
erroneous  actions  because  of  some  ambiguity  in  judicial  utterance.  Tnu» 
the  defense  should  be  given,  if  the  state  of  the  law  is  such  that  th«**e  b. 
complete  precedents  embody  the  last  judicial  word  on  the  subject  in  the 
jurisdiction,  and  if  they  are  so  persuasive  that  a  reasonable  lawyer,  afto 
investigation,  would  believe  that  they  represented  the  actual  state  of  the 
law. 

These  incomplete  precedents  are  important  sources  from  which  law  b 
actually  deduced  by  courts,  where  there  are  no  decisions  squarely  in  poict 
In  applying  state  law  in  civil  cases  brought  in  the  federal  courts,  the  Se* 
preme  Court  has  stressed  the  necessity  of  following  "considered  dicta"  d 
the  highest  state  court,145  as  well  as  reported  decisions  of  intermediate 
courts  of  appeal146  and  of  courts  of  first  instance.147  The  affirmance  oi  a 
lower  court  decision  by  an  evenly  divided  appellate  court  reinforces  the 
decision  of  the  lower  court,  and  provides  an  a  fortiori  case.  But  an  un- 
known, unreported  decision  of  a  trial  court,  dug  up  at  defendant's  trial  ivt 
the  purpose  of  giving  him  a  defense,  would  not  seem  to  meet  these  require' 
ments,148  nor  should  the  decision  of  a  lower  court,  which  was  known  to  he 
pending  on  appeal,  necessarily  suffice. 

In  one  case  in  which  the  decisions  of  the  courts  of  another  state  ccti* 
struing  the  same  statute  were  not  followed,  counsel  did  not  even  suageM  * 

»«  State  v.  Whitman,  116  Fla.  196,  156  So.  705  (1934)  (dentist  permitting  \ir.l:cezs<ri  -.«■- 
son  to  work  for  him). 

»-n  State  v.  Striggles,  202  Iowa  1318,  210  N.W.  137  (1927). 

»« Hawks  v.  Hamill,  288  U.S.  52  (1933). 

'**  Huron  Holding  Corp.  v.  Lincoln  Mine  Operating  Co.,  61  S.  Ct.  513  (i04: )l  ",1  L  n  "^ 
ies  v.  Joint  Highway  District  No.  13,  31  r  U.S.  180  (1940);  see  N.Y.  Civ.  Pruc.  Ann 
Bliss,  1939)  §  1 1 77,  applied  in  Holloman  v.  El  Arco  Mines  Co.,  137  App.  Div.  &:'.".  :  -'-'  N 
Supp.  852  (1910),  to  give  a  defense  based  on  decisions  of  the  Appellate  Division. 

»«'  Fidelity  Union  Trust  Co.  v.  Field,  311  U.S.  169  (1940). 

""In  State  v.  Striggles,  202  Iowa  1318,  210  N.W.  137  (1927),  the  defendant  .vi»aU 
mitted  to  testify  that  he  had  known  and  relied  on  the  prior  decision  of  a  municipal  court- 
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possible  defense  of  mistake  of  law.149  Although  it  may  be  argued  that  the 
legislature,  by  adopting  the  law  of  a  sister  state  without  negativing  the 
interpretation  placed  upon  it  by  the  courts  of  that  state,  has  misled  the 
community,  we  are  here  getting  one  step  further  removed  from  the  law  of 
the  jurisdiction  in  which  the  defendant  is  being  prosecuted,  and  perhaps 
there  is  less  reason  for  allowing  the  defense. 

IV.   THE  EFFECT  OF  AN  INJUNCTION  AGAINST  THE  ENFORCEMENT  OF  A  LAW 

Courts  of  equity  have  power,  under  certain  circumstances,  to  enjoin 
the  administrative  officials  of  a  state  from  enforcing  a  statute  believed  to 
be  unconstitutional  and  a  suit  to  enjoin  enforcement  is  commonly  used  to 
test  the  constitutionality  of  such  a  statute.150  Where  a  preliminary  injunc- 
tion is  issued  pending  the  hearing,  but  after  hearing  it  is  vacated  on  the 
ground  that  the  statute  is  constitutional,  or  where  the  lower  court  has 
issued  the  injunction  after  determining  that  the  statute  is  unconstitu- 
tional, and  then  the  decision  has  been  reversed  on  appeal,  it  is  not  often 
that  criminal  prosecutions  are  later  brought  against  the  petitioners  for 
violations  of  the  statute  committed  while  the  injunction  was  in  force.  But 
in  two  cases  convictions  for  such  violations  have  been  affirmed.151  Two 
other  courts  have  given  the  petitioners  a  defense.152 

If  the  only  basis  for  the  defense  were  that  the  injunction  had  suspended 
the  operation  of  the  statute,  it  would  be  difficult  indeed  to  sustain  it.  It 
is  not  the  function  of  the  court  to  do  this.  On  the  other  hand,  if  the  penal- 
ties are  so  exorbitant  as  to  deny  equal  protection  of  the  laws  by  making 
it  impossible  to  review  the  question,  the  criminal  provisions  may  them- 
selves be  unconstitutional  and  void,153  and  one  held  for  violation  of  such 
provisions  is  entitled  to  release.154 

But  the  defense  should  be  granted  on  general  principles  of  criminal  law 
as  a  justifiable  mistake  of  law.  So  long  as  the  court  is  willing  to  continue 

,4»  McCutcheon  v.  People,  69  111.  601  (1873)  (no  duty  to  follow  such  decision  where  "in- 
consistent with  the  spirit  and  policy"  of  the  local  law);  see  Morgan  v.  State,  51  Neb.  672, 
71  N.W.  788  (1897),  discussed  supra,  pp.  670-71. 

***  Cases  and  material  on  the  propriety  of  issuing  such  an  injunction  are  collected  in  Chafee, 
Cases  on  Equitable  Remedies,  255-65  (1938). 

«•  State  v.  Keller,  8  Idaho  699,  70  Pac.  1051  (1902);  State  v.  Wadhams  Oil  Co.  149  Wis.  58, 
134  N.W.  1121  (1912).  The  problem  is  discussed  in  Methods  of  Testing  the  Constitutionality 
of  Rate  Statutes  Involving  Heavy  Penalties,  26  Mich.  L.  Rev.  415  (1928). 

^  State  v.  Chicago,  M.  &  St.  P.  R.  Co.,  130  Minn.  144,  153  N.W.  320  (1915)  (prosecution 
actually  begun  while  injunction  was  in  force,  but  defense  wide  enough  to  include  later  prose- 
Qrtion);  Coal  &  C.  R.  v.  Conley,  67  W.  Va.  129,  67  S.E.  613  (1910)  (result  reached  by  implying 
exception  into  the  statute). 

•"  Ex  parte  Young,  209  U.S.  123  (1908).  But  they  will  be  upheld  if  there  is  some  safe  way 
Ousting  them  by  appeal.  Wadley  Southern  R.  v.  Georgia,  235  U.S.  651  (1915). 

u'  Hunter  v.  Wood,  209  U.S.  205  (1908). 
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the  injunction,  there  is  a  clear  representation  that  as  to  them  the  statute 
should  not  be  enforced.  Their  belief  that  the  statute  is  unconstitutional 
based  upon  the  injunction,  should  on  grounds  of  public  policy  be  accepted 
as  a  defense,  unless  the  injunction  was  obtained  on  fraudulent  or  colorable 
grounds.  Where  the  court  believes  that  the  defense  should  not  be  "ranted 
it  can  and  should  refuse  to  grant  the  injunction.  Indeed,  giving  a  safe  way 
to  test  these  questions  by  a  suit  in  equity  will  go  far  to  render  other  Gen- 
eral defenses  based  on  mistake  of  law  unnecessary,  as  has  been  already 
pointed  out.ISS 

The  defense  should,  however,  be  limited  to  the  petitioners  and  their 
agents,  in  so  far  as  it  is  based  simply  on  the  injunction.  Of  course,  if,  as  a 
part  of  the  whole  proceedings,  there  has  been  a  decision  that  the  statute  i* 
unconstitutional,  third  persons  not  parties  to  the  proceedings  should  be 
entitled  to  guide  their  conduct  by  it  to  the  same  extent  as  if  the  decision 
had  been  made  in  any  other  type  of  case.  As  we  have  already  pointed  out, 
such  reliance  may  be  unjustified  if  it  is  known  that  an  appeal  has  beta 
taken  from  the  decision  of  a  lower  court  which  is  the  basis  of  the  defense* 

V.   THE  EFFECT  OF  AN  UNEXPECTED  DECISION  IN  A  CASE  OF  THE 
FIRST  IMPRESSION  AT  COMMON  LAW 

In  the  early,  formative  period  of  the  common  law,  extension  of  criminal 
liability  to  include  acts  undeniably  malum  in  se  but  not  previously  in- 
dictable was  so  common  that  it  is  rare  to  find  a  case  of  that  era  in  which 
the  "victim"  claimed  a  defense  on  this  ground.136  As  a  matter  of  fact,  at 
that  time  it  was  not  felt  that  a  defense  should  be  given  even  where  earlier 
decisions  were  overruled,137  but  we  believe  sentiment  has  now  changed  cc 
this  latter  branch  of  the  problem. 

Even  in  recent  times,  if  there  are  no  prior  decisions  negativing  liability 
for  a  new  extension  of  a  common  law  crime,  and  thus  no  affirmative  m:> 
leading  of  the  community  by  the  state,  there  appears  no  trace  of  such  a 
defense.158  But  there  is  undeniably  a  widespread  feeling  today  that  ac? 

•ss  See  supra,  p.  666. 

•s6  In  Rex  v.  Lynn,  2  Term  Rep.  733,  2  Leach  560  (K.B.  178S),  taking  a  dead  body  fn»  * 
cemetery  for  dissection  was  first  held  criminal.  The  court  denied  a  motion  in  arrt->t  >  s    -»*r 
ment  based  on  this  fact,  but  imposed  a  fine  of  only  five  marks. 

'"  Landmark  cases  of  this  character,  taken  from  the  field  of  larceny  alone,  inch  !•-•-•  <■  --'" 
Case,  Y.B.  13  Ed.  IV  f.  9,  pi.  5  (1473);  Rex  v.  Lavender,  2  East  P.C.  560  (17.;;  .  K«  • 
2  East  P.C.  685  (1779)    (a  capital  offense).   But  in  Rex  v.  Younger,  5  Term  Rep.  -'.-; ) 
1793)  (baking  bread  on  Sunday),  the  beginning  of  the  turning  of  the  tide  is  seen;  ix  - -1-  • 
felt  the  earlier  decision  denying  liability  to  be  right  and  followed  it,  but  sa:u  it  «<  '--■- 
been  "cruel"  to  overturn  it  after  34  years  during  which  it  had  not  been  questioned. 

■s*  State  v.  Carver,  69  N.H.  216,  39  Atl.  793  (1897)  (compounding  a  misdemeanor  ■■■:'--■ 
if  the  misdemeanor  is  "one  against  public  justice  and  dangerous  to  society";  beuei   .-i-     • 
not  a  crime  in  New  Hampshire,  no  defense). 
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cjch  new  extension  of  liability  is  unfair,  and  recent  cases  of  this  descrip- 
tor; have  been  criticized  by  commentators.159  Giving  the  defense  would 
remove  this  strait-jacket  in  which  the  common  law  is  now  encased,  but  the 
rvMvcr  of  growth  of  the  common  law  is  no  longer  an  important  factor  in 
American  (or  even  English)  substantive  criminal  law,  and  the  problem  is 
largely  academic.160  In  one  respect,  the  need  of  the  defense  here  is  even 
greater  than  in  indefinite  criminal  statutes,  for  there  appear  to  be  no  con- 
stitutional limitations  upon  the  indefiniteness  of  the  premises  from  which 
the  common  law  may  deduce  criminality.161  However,  as  in  the  case  of  in- 
definite statutes,  we  feel  that  judicial  self-restraint  in  criminal  cases  would 
give  adequate  protection,  and  that  the  problem  should  be  handled  along 
these  lines,  rather  than  by  giving  a  defense  of  mistake  of  law. 

THE  THIRD  EXCEPTION:    WHEN  OFFICIALS  IN  THE  EXECUTIVE  DEPART- 
MENT HAVE  LED  THE  DEFENDANT  TO  BELIEVE   (ERRONEOUSLY) 
THAT  CERTAIN  CONDUCT  IS  NOT  ILLEGAL 

The  legislature  is  the  proper  body  in  the  state  to  pass  laws.  The  courts 
have  power  to  decide  cases  within  their  jurisdiction  and  thereby  to  de- 
dare  the  law  of  the  state.  It  is  therefore  fair  for  the  acts  of  both  these 
organs  of  government  to  prevent  the  state  from  prosecuting  one  who  has 
acted  in  accordance  with  their  rulings,  as  they  existed  at  the  time  of  his 
.acts.  Executive  action,  when  it.  affects  society  in  a  similar  rule-making 
fashion,  by  proclamations,  regulations,  opinions  and  the  like,  requires  the 
granting  of  a  defense  for  the  same  reason. 

But  the  basic  policy  of  "making  men  know  and  obey"  the  laws  requires 
us  to  go  further,  and  grant  the  defense  in  cases  where  there  is  express 
proof  of  reliance  by  the  defendant  on  advice  given  him  by  state  officials  on 
matters  within  the  ambit  of  their  duties,  even  though  these  officials 

•  possess  neither  the  power  nor  the  authority  to  act  in  a  rule-making 
fashion.  In  order  to  encourage  obedience  to  the  law,  as  laid  down  by 
public  officials,  in  a  situation  in  which  some  of  the  officials  are  empowered 
to  speak  with  authority  and  others  are  not,  we  must  give  the  broader 

,  defense  based  upon  reasonable  appearances.  To  do  otherwise  would  force 
people  to  make  difficult  decisions  as  to  the  scope  of  authority  of  these 
officers,  and  would  result  in  hesitation  where  unquestioning  obedience  is 
desired. 

159  State  v.  Bradbury,  136  Me.  347,  9  A.  (2d)  657  (1939)  (privately  burning  a  corpse), 
Criticized  in  53  Harv.  L.  Rev.  1047  (1940);  Rex  v.  Manley,  [1933]  1  K.B.  529  (falsely  reporting 
*  robbery  to  the  police),  criticized  in  5  Camb.  L.  J.  263  (1934)  and  49  L.  Q.  Rev.  183  (1933). 

160  See  L.  Hall,  The  Substantive  Law  of  Crimes— 1887-1936,  50  Harv.  L.  Rev.  616  (1937), 
for  a  comparison  of  the  modern  roles  of  common  law  and  statute  in  the  field. 

"'  Cf.  Nash  v.  United  States,  229  U.S.  373  (1913). 
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We  are  not  unmindful  of  the  rule  in  civil  cases  that  officers  or  agents  of 
the  state  "to  whom  no  administrative  authority  has  been  delegated  can- 
not estop  [it]  even  by  an  affirmative  undertaking  to  waive  or  surrender  x 
public  right."162  But  this  principle  is  not  necessarily  controlling,  for  here 
we  are  considering  the  effect  of  such  an  estoppel  upon  criminal  liability 
and  not  upon  civil  rights  and  obligations. 

We  have  already  concluded,  and  the  decisions  bear  us  out,  that  advice 
of  private  counsel  should  give  no  defense  and  that  no  defense  can  be  given 
merely  because  the  defendant  misinterpreted  the  meaning  of  the  statutes 
and  decisions  then  in  force.  But  in  dealing  with  a  defendant  who  has  fol- 
lowed advice  from  an  officer  of  the  state,  one  aspect  of  our  general  policy 
is  to  make  the  community  do  this  very  thing  in  its  dealings  with  the  state, 
and  a  rule  that  no  defense  will  be  given  under  any  circumstances  to  such  & 
defendant  will  be  self-defeating. 

It  seems  unnecessary  to  adopt  such  a  harsh  rule.  The  difficulty  of  proof 
does  not  stand  in  the  way  of  giving  this  defense  of  executive  estoppel,  for 
the  advice  given  is  an  objective  fact.  As  to  Holmes'  reason,  there  is  litiic 
danger  that  the  giving  of  advice  by  public  officials  will  become  a  "rack- 
et," for  the  good  faith  of  the  defendant  should  have  to  be  established,  ac4 
the  fact  that  the  advice  must  be  given  without  charge  in  the  ordinary 
course  of  the  officer's  duties  would  remove  the  temptation  to  dishonesty 
which  is  one  of  the  reasons  why  the  advice  of  private  counsel  should  not 
give  a  defense.  Any  official  who  made  a  "business"  of  giving  immunizir.g 
advice  would  of  course  be  subject  to  removal,  and  his  "clients"  could  hard- 
ly prove  the  good  faith  necessary  for  the  defense. 

Nor  would  advice  once  given  act  as  a  permanent  defense,  for  if  the  de- 
fendant were  later  told  by  the  prosecuting  attorney  or  some  other  pubik 
official  that  his  conduct  was  illegal,  he  would  be  put  on  inquiry  again,  anU 
could  not  plead  the  earlier  advice  to  bar  prosecution  for  offenses  com- 
mitted after  the  warning.  Or  if  the  law  were  changed  after  he  had  beta 
given  the  advice,  he  would  properly  be  held  to  be  charged  with  notice  o* 
the  new  rules. 

Since  the  fact  that  such  advice  has  been  given  can  not  be  genenttv 
known  in  the  community,  the  defense  is  not  available  to  all  the  itu-m-  < 
of  the  community.  The  giving  of  the  advice  could  have  had  no  \  ■■'■'■   r- 
determining  the  community's  behavior.  But  if  it  has  been  given  I 
defendant  and  he  has  relied  on  it,  he  is  in  a  different  position,  v:>-.»-'-> 
the  state,  than  the  rest  of  the  community,  and  it  is  both  fair  and  wife  . 
give  him  this  kind  of  personal  defense. 

,tj  United  States  v.  Stewart,  311  U.S.  60,  70  (1940). 
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The  proposed  defense  is  much  wider  than  that  recognized  by  most 
courts.  But  in  a  few  cases  on  this  point  decided  in  the  last  ten  years,  some 
such  defense  has  been  recognized/63  and  we  believe  the  trend  is  in  this 
direction,  subject  to  the  conditions  we  have  already  pointed  out  as  neces- 
sary to  protect  the  interests  of  the  state. 

I.   RELIANCE  ON  ACTS  OF  THE  CHIEF  EXECUTIVE 

The  President  or  a  governor  is  authorized  to  veto  a  bill  passed  by  the 

'•'.  legislature.  It  follows  that  a  decision  holding  the  governor's  veto  of  a  bill 
imposing  a  duty  of  collecting  taxes  to  be  a  defense  to  an  action  for  a 
penalty  against  the  defendant  for  not  doing  so,  where  it  was  not  decided 
until  later  that  the  veto  was  unconstitutional  and  ineffective,  is  clearly 

. ;  correct.164  Here  the  governor  was  acting  as  a  law-maker,  and  it  is  fair  for 

his  acts  to  bind  the  state  to  the  same  extent  as  legislation  later  found  to  be 

unconstitutional,  or  a  court  decision  later  overruled.  As  has  already  been 

..  pointed  out,  proof  of  reliance  by  the  defendant  is  unnecessary  in  these 

"cases. 

The  chief  executive  also  possesses  a  pardoning  power,  and  if  he  pur- 
ports to  give  a  valid  pardon  to  a  felon  the  latter  should  not  be  convicted 

-  of  voting  illegally,  if  it  turns  out  that  the  pardon  was  void  and  that  his 
civil  rights  have  not  been  reinstated.  Here  again  no  proof  of  reliance 
should  be  necessary. 

But  a  different  question  is  raised  when  the  defendant  has  been  misled 
by  some  advice  of  the  governor,  not  connected  with  his  acts  as  a  part  of 
the  law-making  process.  In  the  only  case  raising  this  point,  a  defendant 

'.•"who  had  been  convicted  of  a  felony  while  a  minor,  which  rendered  him 
.  ineligible  to  vote,  was  indicted  for  illegal  voting.   He  was  not  allowed  to 

•  prove,  as  a  defense  to  the  indictment,  that  he  had  asked  the  governor 
for  a  pardon  and  that  the  governor  had  written  him  that  a  pardon  was 
not  necessary  to  restore  his  voting  rights,  since  he  wTas  a  minor  when  con- 
victed. The  conviction  was  affirmed.165  If  the  letter  from  the  governor, 
about  a  matter  which  was  under  the  governor's  exclusive  jurisdiction  (the 
granting  of  pardons),  had  really  misled  the  defendant,  it  would  seem  that 
he  should  have  been  given  a  defense.  However,  in  this  case  it  should  be 
necessary  for  him  to  prove  actual  reliance,  since  the  governor  was  acting 
only  as  an  adviser  on  existing  law  and  not  as  a  law-maker. 

•    2t}  People  v.  Ferguson,  134  Cal.  App.  41,  24  P.  (2d)  965  (1933);  see  State  ex  rel.  Smith  v. 
Leonard,  192  Ark.  834,  95  S.W.  (2d)  86  (1936)  (civil  case). 

a6j  Texas  Co.  v.  State,  31  Ariz.  485,  254  Pac.  1060  (1927). 

j6i  Hamilton  v.  People,  57  Barb.  (N.Y.)  625  (1870). 
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II.   RELIANCE  ON  ADMINISTRATIVE  REGULATIONS 

Administrative  commissions  are  often  authorized  to  issue  orders  and 
establish  regulations  to  carry  out  the  provisions  of  the  law  under  which 
they  are  established.  These,  of  course,  are  valid  only  if  not  inconsistent 
with  the  law.  But  even  if  invalid,  reliance  upon  an  order  or  regulation  re- 
quiring or  permitting  certain  action  should  give  a  criminal  defense,  if  the 
acts  required  later  turn  out  to  be  illegal.  Where  a  commission  is  author- 
ized to  make  regulations,  the  state  should  be  responsible  for  them  to  the 
extent  that  they  are  affirmatively  misleading  and  are  actually  relied  upon 
by  the  defendant. 

All  of  the  federal  statutes  concerning  the  securities  business,  under 
which  the  Securities  and  Exchange  Commission  is  authorized  to  make 
regulations,  carry  express  provisions  exempting  a  defendant  from  any 
.liability  imposed  thereunder  (whether  civil  or  criminal)  for  "any  act  done 
or  omitted  in  good  faith  in  conformity  with  any  rule,  regulation  or  order 
of  the  Commission,"  whether  later  determined  to  be  invalid  or  not.'4"  We 
believe  the  policy  behind  these  provisions  to  be  sound,  and  feel  that  as  far 
as  exemption  from  criminal  responsibility,  at  least,  is  concerned,  no  ex- 
press statutory  provision  should  be  necessary  to  secure  the  result,  where 
reliance  by  the  defendant  is  proved. 

IH.   RELIANCE  ON  OPINIONS  OF  THE  ATTORNEY  GENERAL  AND  OTHER  LAW  OYSICZZS 

As  it  is  the  duty  of  the  attorney  general  to  advise  state  officers  (and 
where  expressly  provided  by  statute,  local  officers  as  well),  it  seems  cleat 
that  an  opinion  advising  a  certain  course  of  conduct  ought  to  be  a  defense 
to  criminal  prosecution  of  the  officer  to  whom  the  opinion  was  issued,  if  he 
follows  it.  In  some  states  such  a  defense  is  expressly  given  by  statute.'*1 

We  do  not  believe  the  defense  should  be  strictly  confined  to  the  officers 
who  were  entitled  to  ask  for  the  opinion  and  to  whom  it  was  given.  Bui 
one  case  held  that  private  individuals  are  not  entitled  to  rely  on  an  opinion 
not  given  to  them,168  and  it  has  been  said  that  an  opinion  rendered  to  the 
board  of  county  commissioners,  who  were  entitled  to  ask  for  it,  upholding 

M  Securities   Act  of    1933,   48   Stat.    85    (1933),    15   U.S.C.A.    §  7?s(a)    (Supp.  »9*s>: 
Securities  Exchange  Act  of  1934,  48  Stat.  901  (1934),  15  U.S.C.A.  §  /Sw(a)  [Supp.   ■  ■*»< 
Public  Utilities  Holding  Company  Act  of  1935/49  Stat.  833  (1935),  15  U.S.C.A    j     '•  i 
(Supp.  1940);  Trust  Indenture  Act  of  1939,  53  Stat.  1173  (1930),  15  U.S.C.A-  J  : 
(Supp.  1940);  Investment  Company  Act  of  1940,   15  U.S.C.A.  §  8oa~37(c)  (Supp.  •   - 
Investment  Advisers  Act  of  1940,  15  U.S.C.A.  §  Sob-n(d)  (Supp.  1940).  There  are  "  '    *•' »' 
lations  or  criminal  penalties,  and  therefore  no  similar  exemptions,  in  the  Corpjra-^o 
Foreign  bondholders  Act  of  1933,  4S  Stat.  92-95  (1933),  15  U.S.C.A.  §§77bb-mm(Su?p  :  -- 

167  Commonwealth  ex  rel.  Woodruff  v.  Lewis,  2S2  Pa.  306,  127  Atl.  82S  ('O^.Vi  '■  '  -  ■ 
v.  State,  2S  Ala.  App.  260,  182  So.  411  (1938). 

M  Sec  Broadfoot  v.  State,  28  Ala.  App.  260,  182  So.  411  (1938). 
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their  right  to  pay  extra  compensation  to  police  judges  sitting  as  consulting 
magistrates,  would  not  protect  the  police  judges  themselves  (who  were  not 
entitled  to  ask  for  the  opinion),  in  an  action  to  remove  them  from  office 
for  misconduct.169  Perhaps  a  different  rule  is  justified  in  removal  pro- 
ceedings, which  are  only  quasi-criminal,  but  if  the  case  had  involved  a 
strictly  criminal  prosecution,  the  police  judges  ought  to  have  had  a  de- 
j'cnse  if  they  had  relied  on  an  opinion  concerning  their  rights  which  the 
attorney  general,  as  a  part  of  his  regular  duties,  had  given  to  the  board, 
or  even  if  the  opinion  had  been  given  directly  to  them. 

As  far  as  the  civil  liability  of  a  public  officer  to  the  state  is  concerned, 
it  has  been  held  that,  if  he  has  paid  money  over  to  others  relying  on  an 
opinion  from  the  attorney  general,  he  is  protected.170  If  he  has  retained 
fees  pursuant  to  the  opinion,  he  should,  of  course,  be  liable  to  repay  them 
to  the  state,  on  principles  of  unjust  enrichment,  if  he  was  not  entitled  to 
them  under  the  law.171 

Local  prosecuting  attorneys  and  law  officers  have  a  duty  to  give  legal 
opinions  to  the  local  officials  within  their  district,  and  it  is  only  natural 
for  private  citizens  as  well  to  come  to  them  for  advice  on  questions  of 
criminal  liability.  We  do  not  feel  that  the  possibility  of  an  estoppel  in  such 
a  case  should  be  absolutely  foreclosed.  But  cogent  evidence  of  the  de- 
fendant's belief  in  good  faith  that  his  acts  were  legal,  based  on  reasonable 
reliance  upon  such  an  opinion  given  after  a  full  disclosure  of  all  the  facts, 
should  be  required.  A  trip  to  the  prosecuting  attorney's  office  to  get  from 
the  latter  a  quick  but  unthinking  approval  of  a  proposed  course  of  con- 
duct known  to  the  defendant  to  be  of  doubtful  legality  is  not  sufficient  to 
establish  this.  Further,  many  prosecuting  attorneys  engage  also  in  the 
private  practice  of  the  law,  and  reliance  upon  an  opinion  given  by  one  of 
them  consulted  in  private  practice  should  be  no  ground  of  defense.172 

**»  State  ex  rel.  Rowe  v.  District  Court,  44  Mont.  318,  119  Pac.  1103  (1911).  The  court 
entirely  missed  the  point,  not  noticing  the  statute,  Mont.  Rev.  Code  (1907)  §  193,  as  to  the 
duty  to  render  an  opinion,  and  dealing  with  the  case  only  in  terms  of  specific  intent.  That  part 
of  the  opinion  bearing  on  this  question  is  perhaps  only  dictum,  since  the  defendants  had  been 
exonerated  by  the  trial  court,  and  the  upper  court  decided  that  the  acquittal  below  was  final 
*nd  could  not  be  corrected  by  mandamus  in  such  a  quasi-criminal  proceeding. 

*'"  State  ex  rel.  Smith  v.  Leonard,  192  Ark.  834,  95  S.W.  (2d)  86  (1936). 

111  This  was  the  effect  of  the  decision  in  Dodd  v.  State,  18  Ind.  56  (1862),  although  the  court 
put  it  on  the  ground  that  the  opinion  of  the  attorney  general  gave  no  defense,  since  the  statute 
authorizing  him  to  give  it  did  not  require  the  recipient  to  follow  it. 

175  In  Needham  v.  State,  55  Okla.  Crim.  430,  32  P.  (2d)  92  (1934),  the  defendant,  who  was 
&ot  a  doctor,  ran  a  cancer  sanitarium  with  a  licensed  physician  in  nominal  charge.  He  was  con- 
victed of  practicing  medicine  without  a  license,  where  he  personally  administered  remedies  to 
patients,  after  the  court  had  excluded  his  evidence  that  a  number  of  attorneys,  including  the 
county  attorney,  had  advised  him  that  this  did  not  constitute  illegal  practice  of  medicine.  The 
court  affirmed  his  conviction,  and  in  the  absence  of  an  offer  of  proof  that  the  opinion  was 
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Justices  of  the  peace  and  other  judges  are  of  course  authorized  to  repre- 
sent the  state  in  deciding  cases  actually  before  them,  but  this  does  not 
give  them  authority  to  bind  the  state  in  giving  advice  on  matters  not  be- 
fore them  for  decision.  Where  they  are  consulted  in  private  practice  by 
private  clients,  they  should  stand  on  the  same  footing  as  lawyers  gen- 
erally. But  judges  sometimes  have  other  official  functions  as  well,  and 
advice  given  by  them  on  such  matters  should  constitute  a  defense  to 
prosecution,  if  the  other  requirements  are  fulfilled.173 

IV.   RELIANCE  ON  RULING  OF  PUBLIC  OFFICIAL  CHARGED  WITH 
DUTY  OF  ISSUING  PERMITS 

Many  activities  are  legal  only  when  licensed  by  a  state  official.  Some- 
times the  duty  of  such  an  official  is  limited  to  accepting  the  fee  and  issuing 
the  license;  in  other  words,  the  license  is  only  a  means  of  collecting  a  tax. 
.  Even  under  these  conditions,  we  feel  that  reliance  upon  advice  given  bv 
him  while  acting  in  his  official  capacity,  that  no  license  was  necessary, 
should  give  the  defendant  a  valid  defense  of  mistake  of  law,  but  such 
advice  has  been  held  to  be  no  defense.174  Of  course,  if  he  should  actually 
refuse  to  accept  the  proffered  fee  and  issue  the  license,  it  is  likely  that 
every  court  would  protect  the  defendant  and  not  force  him  to  litigate  the 
question  by  writ  of  mandamus  in  order  to  escape  criminal  liability. 

There  is  a  decision  of  a  California  district  court  of  appeals  some  years 
ago  in  People  v.  Ferguson175  holding  that,  where  the  state  official  has  wide 
discretionary  powers  in  administering  the  law,  a  defendant  who  consults 
him  and  is  advised  that  no  permit  is  necessary,  is 'entitled  to  the  defense. 
The  defendant  had  been  convicted  of  issuing  a  security  without  a  permit 
under  the  "blue  sky"  law  then  in  force.  The  statutory  definition  of 
"securities"  covered  by  the  act  was  not  too  clear176  and  the  corporation 


given  by  the  county  attorney  in  his  official  capacity,  the  decision  seems  sound.  Cf.  L<rwri  v. 
State,  124  Tex.  Crim.  582,  64  S.W.  (2d)  972  (1933)  (advice  of  county  attorney;  specific  inteal 
required;  see  note  122  supra). 

I7J  In  Hoover  v.  State,  59  Ala.  57  (1877),  the  judge  of  probate  who  issued  the  marr-x«t 
license  to  the  defendant  advised  him  that  it  would  be  legal  to  marry,  but  this  was  held  to  i* 
no  defense  to  a  prosecution  for  bigamy.  For  the  peculiar  background  of  this  case,  see  r.otr  » sj 
supra.  In  State  v.  Coodenovv,  65  Me.  30  (1876),  similar  advice  from  the  justice  ot  ' he  pe*.* 
who  performed  the  ceremony  was  held  no  defense.  We  feel  that  in  both  of  these  ca:*-*  '■* 
advice  was  connected  with  the  official  duties  of  the  officials. concerned  and  that  it  shou.iS  -»,r 
been  a  defense  to  criminal  prosecution  for  acts  done  before  the  defendants  were  w  "  ■ '■  ; 
further  cohabitation  would  be  criminal.  See  also  Lewis  v.  State,  124  Tex.  Crim.  5SJ, '  4  > 
(2d)  972  (1933)  (advice  of  district  judge;  specific  intent  required;  see  note  122  supra) 

""■>  State  v.  Foster,  22  R.I.  163,  46  Atl.  833  (1900)  (state  treasurer  had  advised  the  de : '---■■ ---• 
that  he  was  not  obliged  to  pay  license  fee  as  itinerant  vendor). 

»"  134  Cal.  App.  41,  24  P.  (2d)  965  (1933).  ''6  See  28  Cal.  L.  Rev.  4'0  ' :  - 
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commissioner  was  authorized  to  establish  "rules  and  regulations  ....  to 
carry  out  the  purposes  ....  of  this  act."177  The  defendant,  who  had  se- 
cured permits  for  selling  other  issues,  offered  to  prove  that  the  corporation 
commissioner  had  advised  him  that  the  issue  in  question  had  been  in- 
vestigated by  his  department  and  that  no  permit  was  necessary,  but  this 
proof  was  excluded  in  the  trial  court. 

On  appeal  this  was  held  to  be  error,  and  the  conviction  was  reversed. 
The  court  referred  to  the  fact  that  the  crime  was  a  felony,178  and  that  the 
acts  were  only  malum  prohibitum,  the  court  having  previously  held  that 
no  specific  intent  was  required  to  violate  the  law,179  and  concluded: 
". .  .  .  we  cannot  believe  the  law  so  inexorable  as  to  require  the  brand  of 
felon  upon  him  for  following  the  advice  obtained."180 

The  decision  has  been  generally  approved  by  commentators.181  It 
would  seem  an  a  fortiori  case  for  the  defense  where  the  body  charged 
under  the  state  law  with  issuing  the  license  had  actually  done  so,  although 
the  contrary  was  held  in  an  earlier  case  in  Nebraska.182 

The  Appellate  Department  of  the  Superior  Court  of  Los  Angeles 
County  declined  to  follow  People  v.  Ferguson  in  a  case  in  which  the  official 
from  whom  the  advice  came  was  not  directly  in  charge  of  the  administra- 
tion of  the  state  law  and  the  issuance  of  licenses  under  it.183  The  defendant 
was  prosecuted  under  a  state  statute  forbidding  lotteries.  The  city  council 
had  provided  for  the  issuance  of  licenses  for  "games  of  skill"  and  had 
directed  the  police  commission  to  determine  when  any  given  game  was 
a  game  of  skill  and  not  a  lottery;  if  so,  it  was  to  issue  a  permit,  on  the 
basis  of  which  other  city  officials  were  to  issue  a  license.  The  defendant 
pleaded  that  he  had  such  a  license,  but  this  was  held  to  be  no  defense.184 

It  is  submitted  that  the  decision  in  People  v.  Ferguson  is  a  step  in  the 
right  direction,  and  that  the  later  limitation  by  the  appellate  department 
is  unfortunate.  Notice  to  the  defendant  by  the  prosecuting  attorney  that 
the  game  in  question  seemed  to  him  to  be  a  lottery  would  have  destroyed 

'"  Cal.  Stat.  (1925)  c.  447,  §  2,  at  966. 

m  Cal.  Stat.  (1925)  c.  447,  §  9,  at  970-71,  provided  a  maximum  penalty  of  five  years'  im- 
prisonment and  $5,000  fine. 

m  People  v.  McCalla,  63  Cal.  App.  783,  220  Pac.  436  (1923). 
,u  134  Cal.  App.  41,  53,  24  P.  (2d)  965,  970  (1933). 
**•  See  Perkins,  op.  cit.  supra  note  1,  at  43;  22  Cal.  L.  Rev.  569  (1934). 
***  I'isar  v.  State,  56  Neb.  455,  76  N.W.  869  (1898)  (city  council  authorized  to  issue  licenses 
•   *•  »ej  liquor  on  "at  least  two  weeks'  notice";  license  issued  on  the  fourteenth  day  no  defense). 
Uj  People  v.  Settles,  29  Cal.  A.  (2d)  78r,  78  P.  (2d)  274  (1938). 

There  is  a  similar  decision  in  Schuster  v.  State,  48  Ala.  199  (1872),  in  which  the  city 
e&Br<il  nad  licensed  the  defendant  to  run  a  keno  table,  in  violation  of  the  state  gambling  laws. 
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the  defense  as  to  later  violations,  for  of  course  the  city  council  had  no 
authority  to  set  aside  the  state  law.  If  the  defendant  was  willing  to  com- 
ply with  the  notice  and  cease  operating  the  game  thereafter,  this  is  all 
that  it  was  necessary  to  accomplish,  and  a  conviction  for  an  earlier  viola- 
tion smacks  more  of  persecution  than  of  prosecution  under  these  circum- 
stances. 

V.   RELIANCE  ON  RULIVGS  OF  OTHER  PUBLIC  OFFICIALS 

The  action  of  any  official  who  is  appointed  to  represent  the  state  in  its 
dealings  with  the  public  in  some  particular  matter,  should  bind  the  state 
to  give  a  defense  to  criminal  prosecution  when  the  defendant  proves  that 
he  acted  in  reasonable  reliance  on  his  advice  on  legal  problems.  Determin- 
ing on  what  matters  any  given  official  should  be  permitted  to  estop  the 
state  should  not  be  too  difficult,  when  the  test  of  reasonableness  is  ap- 
plied to  the  defendant's  conduct.  For  instance,  reliance  upon  a  ruling  by 
the  election  officials  appointed  to  pass  upon  the  qualifications  of  voters 
has  been  properly  held  to  give  immunity  against  a  prosecution  for  illegal 
voting,  where  the  defendant  fully  stated  the  facts  to  them,185  although  the 
other  cases  on  this  point  (all  decided  before  1900)  deny  the  defense.186 
Other  situations  in  which  we  believe  the  defense  should  have  been  granted, 
but  in  which  the  courts  refused  to  do  so  (all  likewise  decided  before  1900), 
include  reliance  on  advice  from  the  American  minister  in  St.  Petersburg 
as  to  the  meaning  of  embargo  legislation,187  from  an  Indian  agent  as  to  the 
boundaries  of  the  reservation  where  he  was  stationed,188  from  town  high- 
way commissioners  as  to  whether  a  certain  road  was  a  public  way,189  and 

,85  State  v.  Pearson,  97  N.C.  434,  1  S.E.  914  (1887). 

186  United  States  v.  Anthony,  Fed.  Cas.  No.  14,459  (C.C.  N.Y.  1873);  Steinberger  v.  State, 
35  Tex.  Crim.  492,  34  S.W.  617  (1896);  State  v.  Perkins,  42  Vt.  399  (1869).  Reliance 
upon  such  advice  should  give  a  defense  where  a  specific  intent  to  vote  fraudulently  is  re- 
quired, as  in  State  v.  White,  237  Mo.  208,  140  S.W.  896  (1911).  The  decision  in  State  v. 
Boyett,  32  N.C.  336  (1849),  in  which  the  court  conclusively  presumed  that  defendant  knew 
the  law  and  was  guilty  of  "knowingly  and  fraudulently"  voting,  is  analytically  indefensible, 
but  these  words  had  been  added  to  the  statute  on  illegal  voting  by  an  amendment  in  1844, 
five  years  before,  and  the  court  evidently  wanted  to  get  back  to  the  provisions  of  the  earlier 
law  and  nullify  the  effect  of  the  amendment. 

l8'  The  Joseph,  8  Cranch  (U.S.)  451  (1814)- 

188  United  States  v.  Leathers,  Fed.  Cas.  No.  15,581  (D.C.  Nev.  1879).  If  the  mistake  as 
to  the  precise  location  of  the  boundary  was  a  mistake  of  fact,  the  defendant  should  also  have 
a  defense  based  on  the  misleading  conduct  of  the  official,  even  though  the  crime  is  one  from 
which  an  ordinary  mistake  of  fact  would  not  relieve  him.  United  States  v.  Healy,  202  Fed.  349 
(D.C.  Mont.  1913)  (entrapment  by  public  officials  who  sent  an  Indian  who  did  not  appear 
to  be  such  to  buy  liquor,  a  defense  to  prosecution  for  unlawful  sale  to  an  Indian). 

189  State  v.  Wells,  70  Mo.  635  (1S79).  The  defense  should  be  granted  where  a  specific 
intent  is  required,  as  in  State  v.  Preston,  34  Wis.  675  (1874)  ("willful"  obstruction). 
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from  the  state  commissioner  of  sea  and  shore  fisheries  as  to  what  con- 
stituted fishing  with  a  "purse  or  drag  seine"  in  prohibited  waters.190  In  all 
these  cases  the  advice  was  given  about  matters  with  which  the  official 
who  gave  it  was  closely  connected,  and  the  defendants,  we  feel,  should 
have  been  protected. 

But  where  the  advice  comes  from  a  public  official  whose  position  is  not 
connected  with  the  subject  matter  concerning  which  the  advice  was  given, 
we  agree  with  the  decisions  holding  the  advice  to  be  no  defense.  It  is  not 
reasonable  for  a  saloon  keeper  to  rely  on  advice  from  the  mayor  that  the 
state  law  did  not  forbid  reopening  saloons  on  election  day  after  the  polls 
closed,191  or  for  a  constable  to  consult  the  clerk  of  court  who  gives  him  the 
oath  of  office  as  to  the  right  of  constables  to  carry  concealed  weapons/92 
or  for  the  keeper  of  a  prison  to  follow  orders  of  the  city  officials  as  to  what 
prisoners  he  should  receive,  where  the  power  to  direct  the  prison  to  which 
they  should  be  sent  is  vested  in  the  magistrates  themselves.193 

CONCLUSION 

In  conclusion,  it  should  be  pointed  out  that  there  is  one  general  limita- 
tion upon  the  doctrine  that  a  defense  to  criminal  liability  should  be 
granted  where  there  has  been  misleading  conduct  for  which  the  state 
should  fairly  be  held  responsible.  Criminal  prosecutions  are  sometimes 
brought  merely  as  a  means  of  enforcing  civil  rights  of  the  state,  and  the 
defendant  is  fined  in  lieu  of  compensatory  damages.194  To  the  extent  that 
this  is  really  true,  civil  rather  than  criminal  principles  should  be  applied? 
and  no  defense  based  on  mistake  of  law  should  ordinarily  be  given.  Ex- 
amples of  such  crimes  are  obstructing  roads,195  or  trespassing  on  public 
propert}'.  But  if  the  prosecution  is  really  penal  in  nature,  the  criminal  de- 
fense, if  it  exists,  should  be  given,  even  in  minor  crimes. 

x»°  State  v.  Huff,  89  Me.  521,  36  Atl.  1000  (1897). 

"'Jones  v.  State,  32  Tex.  Crim.  533,  25  S.W.  124  (1894). 

"J  State  v.  Simmons,  143  N.C.  613,  56  S.E.  701  (1907). 

'«  Rex  v.  Cope,  7  Car.  &  P.  720  (K.B.  1835). 

'»«  Professor  Beale  has  called  this  type  of  crime  a  "public  tort."  See  Beale,  Cases  on  Crimi- 
nal Law  c.  2,  §  3  (3rd  ed.  1915).  In  Statutory  Penalties— A  Legal  Hybrid,  51  Harv.  L. 
Rev.  1092,  1 100  (1938),  the  conclusion  is  advanced  that  "a  proceeding  in  which  neither  the 
life  nor  freedom  of  the  defendant"  is  threatened  should  be  treated  as  a  civil  case,  although  it  is 
recognized  that  such  proceedings,  when  brought  by  indictment  or  information,  are  usually 
governed  by  the  procedural  rules  applicable  to  criminal  actions.  So  far  as  our  point  here  is 
concerned,  this  definition  is  far  too  wide. 

•«  Perhaps  the  decision  in  State  v.  Wells,  70  Mo.  635  (1879),  note  189  supra,  may  be  justi- 
fied on  this  ground. 
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Metaibie,  La.,  May  24,  1973. 
Mr.  G.  Robert  Blakey, 

Chief  Counsel,  Subcommittee  on  criminal  Laws  and  Procedures, 
New  Senate  Office  Building,  Washington,  D.C. 

Dear  Mr.  Blakey  :  Enclosed  is  a  copy  of  my  law  review  comment  discussing 
18  U.S.C.  $  1955  and  the  proposed  changes  set  forth  in  S.  1  §  2-9F1.  1  want  to 
thank  you  very  much  for*  your  advice  and  consideration  when  I  spoke  with  you 
several  months  ago  concerning  my  plans  to  attempt  a  law  review  comment 
on  this  subject 

It  was  indeed  a  pleasure  to  talk  to  you  over  the  phone,  and  it  is  my  hope 
that  this  comment  will  be  of  some  assistance  to  the  Subcommittee  on  Crim- 
inal Laws  and  Procedures.   Please  feel  free  to  contact  me  if  you  need   any 
further  information  or  if  I  can  assist  you  in  any  way. 
Sincerely, 

Bradford  H.  Walker. 

Attachment. 

A  Constitutional  Gamble  :  The  Federal  Illegal  Gambling  Statute 
By  Bradford  II.   Walker,  Loyola   L.R.,  New  Orleans,  La. 

HYPOTHET 

A  small  trailer  sits  just  outside  the  city  limits  of  a  large  municipality. 
From  this  tfailer  two  men  begin  a  football  cards'  racket.  The  men  carefully 
seiect  five  students  to  distribute  the  cards  on  the  various  college  campuses 
in  the  area.  After  several  weeks  and  several  games,  the  cards'  racket  is 
drawing  gross  receipts  of  about  $2,500  a  week.  Before  the  municipal  authori- 
ties have  completed  their  investigation  of  the  activities  of  these  men,  the 
federal  strike  force  intervenes  and  immediately  commences  around-the-clock 
electronic  surveillance  of  the  trailer  telephone  line.  After  one  month  the 
federal  officers  compile  enough  evidence  to  arrest  and  convict  the  gamblers. 
Also,  after  one  month,  the  strike  force  accumulates  a  bill  of  $22,000  for  the 
wire-tap.  The  gambling  operation  of  these  seven  men  is  then  halted  with 
their  convictions  under  the  federal  gambling  statute. 

While  it  is  true  that  the  city  is  now  purged  of  these  illegal  gambling 
activities,  should  we  not  look  behind  the  convictions  and  focus  on  the  price 
that  the  tax-paying  citizen  has  to  pay  for  such  federal  protection.  It  would 
be  somewhat  disconcerting  to  the  average  taxpayer  to  realize  that  it  cost 
the  federal  strike  force  $22,000  on  wire-taps  alone  to  seek  out  and  destroy 
a  $10,000  football  cards'  racket — not  what  one  would  call  profitable  by  any 
accounting  standards.  Some  more  definite  statistics  might  bring  the  point  of 
the  hypothet  closer  to  reality.  For  1971,  the  total  reported  cost  of  a  wire-tap 
ranged  from  a  low  of  $25  for  one.  to  a  high  of  $67,860  for  another.1  With  the 
costs  of  electronic  surveillance  increasing  steadily  each  month,  it  appears 
to  be  an  appropriate  time  to  pause  and  ask :  Do  we  want,  illegal  gambling 
eliminated  regardless  of  the  cost?  Should  the  federal  government  involve 
itself  with  such  small  gambling  activity  or  shotuld  states  handle  the  gambling 
problem  on  their  own?  Should  gambling  remain  illegal  or  should  it  be  legalized 
and  tapped  as  a  new  source  of  state  or  federal  revenue?  In  an  attempt  tn 
locate  a  reasonable  solution  to  some  of  these  questions,  this  comment  will 
examine  the  constitutionality  and  language  of  the  present  federal  illegal 
gambling  statute.  IS  U.S.C.  §  1955.:  Then,  an  analysis  of  the  main  proposed 
changes  in  §  1955  will  follow  in  order  to  ascertain  what  effect,  if  any,  they 
will  have  on  the  present  statute. 

I.    CONSTITUTIONALITY    OF    SEC.    1955 

Because  of  the  broad  plenary  power  Congress  has  been  found  to  have  over 
interstate  commerce  as  set  forth  in  Article  1,  Section  S  of  the  Fnited  States 
Constitution,*  the  courts  have  bad  little  difficulty  finding  IS  F.S.C.  §1955  to  be 
constitutional  as  an  appropriate  exercise  of  congressional  power.  However,  the 
jurisprudence  that  buttresses  the  present  position  taken  by  the  courts  toward 
tho  extent  of  congressional  power  to  regulate  commerce,  and  tangentially  to 
enact  §  1955.  has  taken  almost  one  hundred  fifty  years  to  develop.  A  brief  ex- 
amination of  some  of  these  more  important  court  decisions  extending  the  reach 
of  Congress  would  be  helpful  in  order  to  properly  assess  the  constitutionality 
of  §  1955  while  peeking  through  the  window  of  the  commerce  clause. 
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The  Supreme  Court  first  defined  the  power  of  Congress  over  interstate  com- 
merce in  Gibbons  v.  Ogden*  when  Chief  Justice  Marshall  said:  "It  is  the  power 
to  regulate ;  that  is,  to  prescribe  the  rule  by  which  commerce  is  to  be  gov- 
erned. This  power,  like  all  others  vested  in  Congress,  is  complete  in  itself,  may 
lie  exercised  to  its  utmost  extent,  and  acknowledges  no  limitations,  other  than 
are  prescribed  in  the  constitution".5 

In  1871,  Congress'  power  was  found  to  also  extend  to  intrastate  activities 
which  have  an  effect  on  interstate  commerce.6  Such  statements  by  the  Supreme 
Court  led  other  courts  to  realize  that  when  the  commerce  clause  covered  situ- 
ations, the  tenth  amendment7  did  not  take  effect.  Many  years  later,  the  power 
of  Congress  to  regulate  criminal  activities  was  also  recognized.8 

The  significance  of  this  finding  is  hidden  somewhat,  but  in  essence  is  that 
congressional  action  to  regulate  anything  affecting  interstate  commerce  can 
also  take  on  the  trappings  of  police  regulations.  Now,  if  Congress  can  regulate 
civilly  or  criminally  anything  that  has  an  effect  on  interstate  commerce,  it 
would  be  beneficial  to  speculate  as  to  just  what  is  presently  beyond  the  reach 
of  Congress,  such  that  a  less  obscure  picture  could  be  ascertained  of  the  con- 
stitutional limitations  on  its  power.9 

From  this  background,  it  can  readily  be  seen  that  Congress  has  broad  power 
over  interstate  commerce,  that  this  power  supports  the  exercise  of  its  police 
power,  and  that  it  extends  to  any  intrastate  activities  which  have  an  effect  on 
interstate  commerce.  The  basic  test  used  by  the  courts  to  determine  whether 
an  activity  falls  under  congressional  control  was  first  enunciated  by  the 
Supreme  Court  in  Heart  of  Atlanta  Motel,  Inc.  v.  United  States.10  In  that  case 
the  Court  said  that  there  are  only  two  questions  to  ask:  (1)  Is  there  a  rational 
basis  for  Congress'  findings  that  the  activity  affects  commerce?  and  (2)  Are  the 
means  Congress  has  chosen  to  employ  in  controlling  the  activity  constitutional? 
To  avoid  a  possible  deluge  of  substantive  attacks  on  the  first  question,  the 
Supreme  Court  later  said  that  it  is  congressional  prerogative  to  determine  that 
an  entire  class  of  activities  affects  commerce.11  Once  a  court  finds  that  Congress 
had  a  rational  basis  for  its  finding  that  a  class  of  activity  affects  commerce, 
that  court's  inquiry  is  over.  This  has  become  known  as  the  "class  of  activities" 
test.  Based  on  the  legislative  history,  courts  could  not  say  that  Congress'  general 
finding  that  there  is  a  connection  between  illegal  gambling  and  interstate  com- 
merce is  irrational. 

Relating  all  of  this  to  18  U.S.C.  §  1955,  Congress,  after  extensive  investiga- 
tion and  findings  of  its  own.  made  it  a  federal  crime  to  conduct,  finance,  man- 
age, supervise,  direct,  or  own  a  gambling  business  which  exists  in  violation  of 
the  state's  law  in  which  it  is  located.  The  Fifth  Circuit  said  in  a  recent  case 
that  illegal  gambling,  as  defined  in  18  U.S.C.  §  1955,  constitutes  a  rationally 
defined  class  of  activities  within  congressional  power  to  regulate  under  the 
commerce  clause.12  However,  to  have  the  requisite  effect  on  interstate  com- 
merce and  to  come  within  the  reach  of  §  1955,  the  gambling  business  must  be 
of  a  certain  size  and  in  substantially  continuous  operation.  Once  these  criteria 
are  satisfied,  it  does  not  matter  that  the  particular  business  is  purely  intra- 
state in  its  operation  because  by  statutory  definition  based  on  congressional 
inquiry,  such  a  business,  as  part  of  a  class  of  activities,  involves  a  per  se  effect 
upon  or  use  of  interstate  commerce  of  its  facilities.  Consequently,  it  is  un- 
necessary that  the  government  show  in  every  prosecution  brought  under  §  1955 
that  there  is  an  interstate  commerce  effect.  That  determination  has  been  made 
by  Congress,  and  it  will  not  be  disturbed  by  the  courts  unless  a  rational  basis 
cannot  be  found.  However,  the  federal  government  must  show  at  trial  that  the 
elements  of  §  1955  are  satisfied  by  the  allegedly  illegal  gambling  businesses.1' 

Congressman  Poff,  in  explaining  in  definitive  detail  the  titles  of  the  pro- 
posed legislation  on  the  floor  of  the  House  stated  that  Title  VII  creates  a  leg- 
islative jurisdictional  hnse  that  make  federal  gambling  investigations  and 
prosecutions  possible  without  the  necessity  of  establishing  an  interstate  nexus 
on  a  ease-by-case  basis.14  Thus,  once  the  elements  of  the  crime  are  established, 
that  is  all  that  is  necessary  to  show  that  interstate  commerce  is  affected.  As 
the  Court  stated  in  Perez  v.  United  States:™ 

Where  the  class  of  activities  is  regulated  and  that  class  is  within  the  reach 
of  federal  power,  the  courts  have  no  power  to  excise,  as  trivial,  individual 
instances  of  the  class  .  .  .  Gambling,  then,  like  loan  sharking,  in  its  national 
setting  is  one  way  organized  interstate  crime  .  .  .  syphons  funds  from  numerous 
localities  to  finance  its  national  operations.19 
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Congress  having  thus  regulated  a  class  of  activities,  even  if  intrastate  in 
Character,  §  1956  appears  constitutional  as  applied  to  anyone  engaged  In  such 
proscribed  activity.  Also,  Congress  has  denned  a  limited  class  of  illegal  gambl- 
ing activities  which  it  has  determined  affects  interstate  commerce.  Therefore, 
§  1955  does  not  purport  to  reach  all  illegal  gambling  enterprises,  but  only 
those  illegal  gambling  businesses  of  a  certain  size  with  gross  revenue  of 
$2,000  in  any  single  day  or  in  substantially  continuous  operation  for  a  period 
in  excess  of  thirty  days  are   within   its  ambit. 

Another  constitutional  problem  emerged  because  §  1955  prohibits  gambling 
businesses  which  are  in  violation  of  the  law  of  the  state  or  political  subdivi- 
sion in  which  they  are  conducted.  As  a  result,  the  effect  of  the  statute  may  not 
be  uniform  throughout  the  nation.  Gambling  activity  conducted  in  one  state 
may  be  a  federal  offense;  and  even  within  a  state,  some  forms  of  gambling 
may  be  federal  offenses  while  other  forms  of  gambling  may  not  be.'7  The 
Supreme  Court  has  stated  that  there  is  no  requirement  of  national  uniformity 
when  Congress  exercises  its  power  under  the  commerce  clause.18  The  Court  has 
also  approved,  in  a  variety  of  contexts,  the  incorporation  of  state  laws  into  fed- 
eral statutes.111  Even  statutes  whose  restrictions  on  gambling  were  dependent  on 
state  law  have  been  held  constitutional  by  the  Suprme  Court  using  the  following 
reasoning:  The  fact  that  a  federal  criminal  statute  is  based  in  part  upon 
conduct  proscribed  by  state  law  does  not  violate  due  process  simply  because  of 
variations  in  the  law  of  the  several  states.  .  .  ." 

Therefore,  the  constitutionality  of  §  1955  appears  sound  in  light  of  the  pres- 
ent reach  given  to  the  power  of  Congress  under  the  commerce  clause.  The 
statute  dos  not  appear  to  violate  the  tenth  amendment  because  the  commerce 
clause  and  the  tenth  amendment  are  apparently  mutually  exclusive.  "When  the 
commerce  clause  applies  to  an  activity,  the  tenth  amendment  does  not  apply. 
Nor  does  the  lack  of  national  uniformity  in  the  application  of  §  1955  diminish 
the  Court's  conclusion  as  to  its  constitutionality.  Apparently,  the  real  prob- 
blem  does  not  stem  from  the  question  of  whether  Congress  has  the  power  to 
regulate  intrastate  gambling,  but  should  it  regulate  them? 

II.    LANGUAGE    OF   SEC.    1955 

The  first  part  of  §  1955  warns  that  it  is  a  federal  criminal  offense  for  any- 
one to  "conduct,  finance,  manage,  supervise,  direct,  or  own  all  or  part  of  an 
illegal  gambling  business."  a  The  problem  wTord  here  is  "conduct".  As  originally 
drafted.  Title  VIII  of  Senate  Bill  30  ^  defined  an  illegal  gambling  business  as 
one  which  "involves  five  or  more  persons  who  participate  in  the  gambling  ac- 
tivity." However,  this  language  was  criticized  because  it  might  be  read  to  in- 
clude mere  bettors.23  The  House  amendment,  which  later  became  law,  sub- 
stituted "conduct,  finance,  manage,  supervise,  direct,  or  own"  for  "participate."24 

This  language  has  indirectly  led  to  numerous  prosecutions  of  street  runners 
by  the  federal  government.  While  it  may  be  true  a  runner  for  a  numl>ers  racket 
conducts  that  business  in  the  sense  that  he  carries  it  on.  it  is  questionable 
that  Congress  intended  its  strike  forces  to  concern  themselves  as  much  as  they 
have  with  street  runners,  since  §  1955  is  directed  at  large  scale  gambling  op- 
erations and  the  income  it  syphons  out  of  our  national  economy.  Apparently, 
courts  ignore  this  consideration  and  continue  to  allow  the  mere  street  runners 
to  be  prosecuted  under  §  1955.  The  courts  avoid  the  congressional  intent  prob- 
lem by  two-step  reasoning.  First,  the  gambling  business  could  not  be  carried 
on  without  its  runners:  and  before  the  gambling  business  is  deemed  of 
sufficient  magnitude  to  warrant  federal  intervention,  it  must  be  carried  on 
l'v  at  least  five  people.  The  next  step  is  simple.  In  order  to  assist  federal  strike 
forces,  and  subseouently  the  prosecutions  under  §  1955.  the  courts  allow  street 
runners  to  be  included  in  the  count  of  those  who  conduct  the  gambling  busi- 
ness by  categorizing  them  as  street  level  employees.  As  a  result,  it  is  somewhat 
obvious  why  verv  few  federal  Prosecutions  under  §  1955  were  dismissed  li^cmse 
the  gambling  husiness  was  l>eins:  carried  on  hv  less  than  five  people.25  This  re- 
sult appears  proper  on  its  face,  but  takes  on  the  traippings  of  unconstitutionality 
when  viewed  thrmicrh  the  standards  set  out  hv  Congress  in  its  discussion  of 
the  thrust  of  §  1955:  .  .  .  The  provisions  of  this  tit^o  do  not  aoplv  to  srarnhMnsr 
that  is  sporadic  or  of  insiEmihYant  monetarv  proportions.  Tt  is  intended  +o 
reach  only  those  persons  wh^  rtrev  svstematicallv  upon  onr  citizens  "nd  irfwan 
syndicated  operations  arc  so  continuous  and  so  suhstantial  as  to  he  of  notional 
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concetti,  and  those  corrupt  State  and  local  officials  who  make  it  possible  for 
them  to  function.2" 

Whether  street  runners  fall  within  this  expressed  intent  of  Congress  is  at 
best  questionable. 

As  might  be  expected,  the  problems  surrounding  the  word  "conduct"  affect 
other  parts  of  §  1955.  The  part  stating  that  the  illegal  gambling  business  must 
be  conducted  by  "five  or  more  persons"  is  one  of  those  other  parts  so  affected. 
Once  the  word  "conduct"  is  given  such  a  broad  interpretation  that  almost 
anyone  employed  or  connected  in  any  way  to  the  gambling  business  would  be 
considered  "conducting"  the  business,  it  follows,  a  fortiorari,  that  nearly  every 
gambling  operation  across  the  nation  would  then  fall  within  the  ambit  of  §  1955 
because  of  the  relative  ease  with  which  the  "five  or  more  persons"  criterion 
could  be  satisfied.  After  adding  such  employees  as  the  night  watchman,  the 
night  clean-up  crew,  and  the  doormen  to  the  count,  it  seems  very  unlikely  that 
any  gambling  operation  would  escape  the  claws  of  §  1955's  grasp.2' 

Another  part  of  §  1955  defines  an  illegal  gambling  business  as  one  which  is 
a  "violation  of  the  law  of  a  State  or  political  subdivision  in  which  it  is  con- 
ducted. "  Two  problems  emerge  immediately  from  this  language.  The  first 
concerns  the  fact  that  §  1955  only  applies  when  the  gambling  enterprise 
violates  the  law  of  the  state  where  the  enterprise  is  located — a  result  which  leads 
to  variation  in  the  application  of  §  1955  among  the  states.  This  problem  was 
covered  earlier  in  the  discussion  of  the  constitutionality  of  §  1955,  where  it 
was  noted  that  the  Supreme  Court  found  there  was  no  requirement  of  national 
uniformity  when  Congress  exercises  its  power  under  the  commerce  clause.28 
Secondly,  there  appears  to  be  some  ambiguity  surrounding  the  words  "law  of 
a  State."  The  federal  government  began  with  the  premise  that  a  gambling  busi- 
ness could  be  in  violation  of  "the  law  of  a  State,"  within  the  meaning  of 
§  1955,  without  being  a  violation  of  the  state's  criminal  laws.29  The  federal 
government's  attempt  to  apply  §  1955  to  violations  of  state  civil  laws  could 
have  led  to  an  unconstitutional  application  of  the  statute,  but  it  seems  the 
courts  may  have  saved  that  part  of  §  1955  from  such  misapplication  by  the  fed- 
eral strike  forces.30 

The  next  problem  with  the  language  of  §  1955  concerns  the  phrase  "gross 
revenue  of  $2,000  in  any  single  day."  Did  Congress  intend  that  the  $2,000  mini- 
mum come  from  the  total  of  the  wagers  placed  during  the  day  or  from  the 
amount  of  profit  received  during  the  singled  ay  period?  The  legislative  history 
seems  to  indicate  that  Congress  intended  that  the  $2,000  figure  would  refer  to 
the  amount  wagered  in  any  single  day.  Apparently,  many  Congressmen  relied 
heavily  on  the  Report  of  the  President's  Commission  on  Law  Enforcement  and 
Administration  of  Justice,  because  this  report  used  the  term  "gross  revenue" 
to  indicate  that  amount  that  it  believed  was  wagered  during  any  one  period 
in  the  United  States.  However,  the  report  carefully  distinguished  that  figure 
from  the  profit  it  believed  organized  crime  made  on  such  activity.  During  the 
debate.  Congressmen  began  to  use  the  term  "gross  revenue"  to  mean  the 
total  amount  bet.31 

The  concern  of  Congress  appears  to  have  been  the  amount  of  daily  business 
transacted  by  gamblers,  and  not  the  sum  of  their  profits.  It  is  already  a  some- 
what difficult  task  for  the  federal  strike  force  to  obtain  sufficient  evidence  to 
sustain  any  convictions  under  any  definition  of  gross  revenue,  but  it  would 
complicate  their  task  enormously  if  they  had  to  attempt  to  show  the  net  profits 
from  such  an  operation  in  any  one  day.32  Since  gambling  records  are  obviously 
not  public  documents,  the  amount  of  profits  could  generally  be  proven  only  by 
a  seizure  of  carefully  hidden  files. 

Another  main  problem  area  centers  on  the  establishment  of  probable  cause 
in  §  1955  (c)  when  five  or  more  persons  conduct  a  gambling  business  for  two 
or  more  successive  days.  The  statutory  establishment  that  sufficient  probable 
cause  exists  is  the  basis  of  most  of  the  search  and  arrest  warrants  issued  be- 
cause it  is  then  deemed  established  that  the  business  has  a  gross  revenue  in 
excess  of  $2,000  in  any  single  day.  Once  that  fact  is  shown,  the  gambling  busi- 
ness is  within  the  coverage  of  §  1955  and  the  reach  of  the  federal  strike  forces. 
Several  questions  as  to  the  validity  of  such  strong  language  begin  to  sting 
one's  curiosity:  (1)  Does  such  a  broad  statutory  statement  meet  the  guilelines 
set  by  the  Supreme  Court  on  the  sufficiency  of  probable  cause?  (2)  Has  the 
discretionary  power  of  the  magistrate  regarding  the  issuance  of  warrants  been 
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usurped  by  §  1955's  language?  (3)  Is  language  this  strong  really  necessary  to 
adequately  combat  illegal  gambling?  The  answers  to  the  second  and  third 
questions  would  amount  to  nothing  more  than  speculation,  as  it  is  still  too 
early  in  the  life  of  §  1!>55  to  ascertain  any  such  definite  trends. 

However,  attempting  to  answer  the  first  question,  one  must  first  look  to  the 
fourth  amendment.33  The  fourth  amendment  requires  that  prior  to  the  issuance 
of  a  search  warrant,  a  magistrate  must  find  that  probable  cause  to  search  a 
specific  place  exists.  This  determination  of  the  existence  of  probable  cause  must 
obviously  depend  upon  the  specific  facts  of  each  case.  However,  the  Supreme 
Court  has  laid  down  some  basic  guidelines  to  assist  a  court  reviewing  the 
validity  of  a  warrant.  Three  main  standards  emerge  from  the  vast  stockpile 
of  case  law  on  wbat  constitutes  sufficient  probable  cause.34  First,  the  initial 
determination  of  the  magistrate  should  be  accepted  by  the  reviewing  court  pro- 
vided there  was  a  substantial  basis  for  his  conclusion.  Second,  probable  cause 
will  be  found  to  exist  if  the  affiant  states  in  his  application  facts  which  will 
enable  a  man  of  reasonable  caution  to  hold  the  belief  that  a  crime  was  occurr- 
ing in  a  specific  place.  Finally,  the  affidavit  itself  must  be  interpreted  in  a 
common  sense  manner. 

Because  §  1955  is  a  complex  statute  which  makes  it  unlawful  to  engage  in 
an  illegal  gambling  business,  in  order  to  come  within  the  statutory  definition 
of  an  "illegal  gambling  business",  five  or  more  persons  must  be  involved.  Thus, 
a  prerequisite  for  a  showing  of  probable  cause  to  believe  a  violation  of  §  1955 
has  occurred  or  is  about  to  occur  is  evidence  of  particpation  by  at  least  five 
individuals.  If  there  is  not  probable  cause  as  to  each  of  the  five  individuals, 
there  is  not  probable  cause  as  to  any  one  individual.  This  makes  it  necessary 
to  examine  the  information  supplied  in  the  affidavit  as  to  each  of  the  five 
alleged  violators.  If  the  information  concerning  any  one  of  the  five  suspects 
does  not  meet  the  three  main  Court  standards  mentioned  above,  there  is  not 
probable  cause  to  believe  that  a  violation  of  §  1955  has  occurred  or  was  about 
to  occur.  As  such,  any  evidence  obtained  through  the  defective  warrant  would 
be  suppressed. 

A  final  comment  on  the  language  of  §  1955  can  be  made  regarding  the  ex- 
clusion of  certain  activities  by  tax  exempt  organizations  from  the  statute's 
coverage.  If  Congress  has  found  that  gambling  hurts  our  national  economy  and 
affects  interstate  commerce,  why  should  some  forms  of  gambling  be  criminal, 
while  other  forms  remain  legal?  The  problem  here  seems  to  stem  from  the 
attendant  difficulties  a  government  faces  when  it  attempts  to  regulate  public 
morals. 

III.    PROPOSED    CHANGES    IN    SEC.    1955 

In  January,  1973,  the  first,  and  possibly  the  longest,  legislative  proposal  ever 
filed  in  the  Congress  in  bill  form  to  create  a  "Federal  Criminal  Code"  was 
introduced  in  the  United  States  Senate.35  S.  1  is  divided  into  four  titles  of 
which  only  Title  I  is  relevant  to  the  future  of  §  1955.89  Title  I  sets  forth  the 
provisions  to  be  included  in  a  new  title  18  of  the  United  States  Code  and  is 
known  as  the  heart  of  the  bill.  The  new  title  18  will  be  entitled  "Federal 
Criminal  Code,"  in  contrast  with  the  present  "Crimes  and  Criminal  Proce- 
dure." The  new  title  18  is  also  divided  into  three  parts :  Part  I — The  General 
Part;  Part  II —  The  Special  Part;  and  Part  III — Administration.  S.  1  basically 
redrafts  the  National  Commission's  proposals  so  that  there  is  little  significant 
expansion  over*  present  law  of  the  reach  of  the  federal  power  to  investigate  and 
prosecute  crimes  and  criminals.37 

The  proposed  illegal  gambling  business  section  of  S.  1  is  found  in  Title  I, 
Part  II,  §  2-9  FI.38  Several  changes  in  §  1955  are  proposed  in  this  new  section. 
One  of  the  more  significant  proposed  language  changes  will  mean  that  per- 
sons who  only  participate  in  "another  inter-related  business"  to  the  gambling 
enterprise  will  also  be  found  in  violation  of  the  federal  gambling  statute.  This 
change  is  important  for  two  main  reasons.  First,  it  would  expand  the  coverage 
of  the  present  gambling  statute  leading  to  an  inevitable  constitutional  chal- 
lenge on  the  nebulous  wording  of  the  phrase,  "another  inter-related  business." 
In  order  to  ascertain  what  is  an  inter-rrlatcrl  business  to  a  gambling  enterprise 
will  require  a  search  of  legislative  intent  by  the  federal  courts  coupled  with 
a  judicial  determination  that  the  vague  wording  meets  fourteenth  amendment 
due  process  standards.  Second,  the  statutory  inclusion  of  participants  in  inter- 
re^ted  business  will   assist  federal   strike  forces  in   finding  the   "five   or  mom 
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persons"  necessary  to  obtain  federal  criminal  jurisdiction  over  the  gambling 
activities.  Simultaneously,  federal  criminal  law  statutory  limitations  over 
Ultras cate  gambling  will  expand  to  cover  gwasi'-gambling  activities. 

As  mentioned  earlier,  the  courts  were  concerned  whether  under  the  language 
of  §  1955  the  federal  strike  forces  could  include  such  employees  as  the  night 
watchmen  to  reach  the  necessary  count  of  five  persons  to  establish  federal 
criminal  jurisdiction.  Under  the  proposed  section,  the  federal  government 
would  clearly  appear  to  have  a  statutory  authority  to  include  such  employees 
in  ithe  icount.  The  question  would  then  be  whether  Congress  has  the  con- 
stitutional authority  under  the  commerce  clause  to  pass  a  broad  illegal 
gambling  statute  covering  even  related  businesses  to  gambling  operating 
wholly  within  a  state. 

Another  proposed  language  change  in  §  1955  is  the  substitution  of  gross 
receipts  for  gross  revenue.  This  appears  to  merely  incorporate  the  federal 
courts'  interpretation  of  gross  revenue  discussed  earlier,  and  there  seems  to 
be  no  constitutional  problem  with  this  proposed  change. 

Finally,  there  is  a  proposed  change  in  the  probable  cause  language  of 
§  1955.  Instead  of  the  old  language  that  probable  cause  will  be  established  for 
obtaining  warrants  if  five  or  more  persons  participate  in  a  gambling  busi- 
ness for  at  least  two  successive  days,  the  proposed  statute  will  allow  only 
a  presumption  that  federal  law  is  being  violated  when  five  or  more  persons 
participate  in  a  gambling  business,  or  another  inter-related  business,  for  at 
least  two  successive  days.  The  strength  of  §  1955's  language  is  diluted,  but 
the  factual  requisites  are  loosened  somewhat.  The  strength  will  be  diluted 
in  that  federal  strike  forces  will  only  have  benefit  of  a  presumption  that  fed- 
eral law  is  being  violated  when  attempting  to  establish  probable  cause  for 
warrants.  Under  percent  language  of  §  1955,  the  probable  cause  is  established 
for  the  government  once  they  obtain  the  factual  requisites  of  five  or  more 
persons  and  participation  for*  at  least  two  successive  days.  Thus,  the  proposed 
change  foreseeably  could  make  warrants  somewhat  harder  for  the  strike  forces 
to  obtain  in  that  they  will  have  to  establish  probable  cause  with  the  benefit 
of  a  statutory  presumption,  rather  than  relying  on  the  statute  itself  estab- 
lishing probable  cause  upon  a  showing  of  certain  salient  facts. 

The  factual  requisites  needed  for*  the  government  to  have  benefit  of  the 
proposed  statutory  presumption  are  less  rigid  than  the  required  facts  needed 
under  §  1955  (c)  to  establish  probable  cause.  The  required  facts  in  the  pro- 
posed statute  are  less  rigid,  because  participants  in  inter-related  businesses 
could  be  added  to  those  found  participating  in  the  gambling  enterprise  in 
order  to  obtain  the  count  of  "five  or  more  persons"  necessary  to  validate  fed- 
eral intervention. 

As  a  whole,  it  appears  the  gambling  section  of  the  proposed  Federal 
Criminal  Code  will  expand  federal  coverage  of  illegal  gambling  activities  to 
gambling-related  businesses,  and  make  some  apparent  improvements  in  the 
present  §  1955  language.  It  is  usually  fefreshing  to  hear  that  the  legislature 
is  changing  statutory  language  to  fill  in  "gaps"  in  its  laws  and  to  make  the 
language  more  closely  conform  to  the  legal  interpretations  given  to  it  by 
the  courts.  At  the  same  time  there  is  the  usual  scepticism  which  surrounds 
the  expansion  of  the  power  by  the  federal  government  into  areas  previously 
covered  so'e'y  by  state  law.  In  this  case  it  would  be  the  inter-related  busi- 
nesses to  gambling.  How  will  the  word  "inter-related"  be  construed  by  the 
federal  courts?  How  far  will  congressional  power  to  regulate  commerce  be 
extended?  What  will  be  the  reaction  of  the  states  to  such  an  expansion  of 
federal  power?  These  are  but  a  few  of  the  many  unknowns  which  precede 
the  passage  of  this  new  federal  criminal  statute. 

TV.      CONCLUSION 

In  summary,  it  appears  that  it  is  not  so  much  the  language  of  §  1955  that 
causes  concern  as  it  is  the  underlvine  basis  of  this  tvpe  of  criminal  statute 
t^ken  ns  n  whole.  It  is  moral  legislation.  Similar  legislation  drowned  in 
rough  water  after  the  sale  of  alcoholic  beverages  was  declared  illegal  by 
ponctitntinn*!  nm«»ndment.  Should  such  thines  as  gambling,  prostitution,  ob- 
S/»onitv  or  alcohol  be  controlled  by  laws  or  by  each  individual's  conscience? 
'Fiiprr.  is  no  easy  answer  to  such  a  ouestion  because  one  individual's  immoral 
activities  affect  himself  and  may  affect  others.  Surely  when  one's  immoral 
activities  affect  others,  reerulatorv  laws  are  appropriate,  but  which  immoral 
activities  should  thev  control  and  to  what  extent  should  thev  control  those? 
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Should    gambling    be    legalized    and    then    taxed    as    most  alcoholic    beverage 

sales  are  today?  This  is  an  admittedly  tough  question  to  answer,  and  while 

no  magic  solution   is   attempted    here — the   legalization  of  gambling   is   some- 
thing that  should  at  least  be  considered  before  discarded. 

FOOTNOTES 

1  Report  On  Applications  For  Orders  Authorizing  Or  Approving  The  Interception  Of 
Wire  or  Oral  Communications  (Jan.  1  to  Dec.  31,  1971).  The  average  cost  for  the 
776  wire-tap  orders  for  which  a  cost  was  reported  was  $4,599  based  on  costs  of  man- 
power, equipment,  etc. 

2  18   D.S.C.    §    1955.   Prohibition  of  illegal   gambling  businesses. 

(a)  Whoever  conducts,  finances,  manages,  supervises,  directs,  or  owns  all  or  part 
of  an  illegal  gambling  business  shall  be  fined  not  more  than  $2,000  or  imprisoned  not 
more   than    five   years,    or   both. 

(b)  As  used  in  this  section — 

(1)  "illegal  gambling  business"  means  a  gambling  business  which — (i)  is  a  violation 
of  the  lair  of  a  State  or  political  subdivision  in  which  it  is  conducted;  (ii)  involves 
five  or  more  persons  who  conduct,  finance,  manage,  supervise,  direct,  or  own  all  or 
part  of  such  business  ;  and  (iii)  has  been  or  remains  in  substantially  continuous 
operation  for  a  period  in  excess  of  thirty  days  or  has  a  gross  revenue  of  $2,000  in  any- 
single  day. 

(2)  ••gambling"  includes  but  is  not  limited  to  pool-selling,  book  making,  maintaining 
slot  machines,  roulette  wheels  or  dice  tables,  and  conducting  lotteries,  policy,  bollta 
or  numbers  games,  or  selling  chances  therein. 

(3)  "State"  means  any  State  of  the  United  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  any   territory  or  possession  of  the  United   States. 

(c)  If  five  or  more  persons  conduct,  finance,  manage,  supervise,  direct,  or  own  all  or 
part  of  a  gambling  business  and  such  business  operates  for  two  or  more  successive 
days,  then,  for  the  purpose  of  obtaining  warrants  for  arrests,  interceptions,  and  other 
searches  and  seizures,  probable  cause  that  the  business  receives  gross  revenue  in  excess 
of  $2,000  in   any   single   day   shall   be   deemed    to   have   been   established. 

(d)  Any  property,  including  money,  used  in  violation  of  the  provisions  of  this 
section  may  be  seized  and  forfeited  to  the  United   States.   .   .  . 

(e)  This  section  shall  not  apply  to  any  bingo  game,  lottery,  or  similar  game  of 
chance  conducted  by  an  organization  exempt  from  tax  under  paragraph  (3)  of  sub- 
section (c)  of  section  HOI  of  the  Internal  Revenue  Code  of  1954,  as  amended.  .  .  ." 
(Emphasis   added). 

3  "The  Congress  shall  have  Power  ...  To  regulate  Commerce  with  foreign  Nations, 
and  among  the  several   States.   .  .   ."  U.S.  Const,  art.   I,    $   8 

*  9   Wheat   1,   195    (1824). 

5  Id.   at   196. 

aThe  Daniel   Ball.   10   Wall   557    (1871). 

'  "The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the  people."  U.S. 
Const,   amend.  X. 

8  The  Court  upheld  the  applicability  of  federal  minimum  wage  and  maximum  hour 
statutes  to  an  intrastate  manufacturer.  The  Supreme  Court  said  :  "Such  regulation  is 
not  a  forbidden  invasion  of  state  power  merely  because  either  its  motive  or  its  con- 
sequence is  to  restrict  the  use  of  articles  of  commerce  within  the  states  of  destina- 
tion ;  and  is  not  prohibited  unless  by  other  Constitutional  provisions.  It  is  no  objection 
to  the  assertion  of  the  power  to  regulate  interstate  commerce  that  its  exercise  Is 
attended  by  the  same  incidents  which  attend  the  exercise  of  the  police  power  of  the 
states.    .    .    ."   United    States   v.    Darby.    312   U.S.    100,    114    (1941). 

6  The  Supreme  Court  again  appears  to  have  offered  some  assistance  by  stating :  "The 
activities  that  are  beyond  the  reach  of  Congress  are  those  which  are  completely  within 
a  particular  State,  which  do  not  affect  other  States,  and  with  which  it  is  not  necessary 
to  interfere,  for  the  purpose  of  executing  some  of  the  general  powers  of  the  govern- 
ment .  .  .  This  rule  Is  as  good  today  as  '-hen  Chief  Justice  Marshall  1*V  it  down  almost 
a   century  and  a  half  ago."   Katzenbach  v.  Mcflung,   379  U.S.   294    (1964). 

'"379   U.S.   241    (1964). 

"Sep.  Maryland  v.  Wirtz,  392  U.S.  183,  192-193  (1968),  where  the  Court  Raid  tlmt 
once  that  determination  has  been  made  by  Congress,  "the  only  question  for  the  courts 
Is  then  whether  the  class  is  'within  the  reach  of  the  federal  power.'  " 

12  United   States  v.  Harris,  460   F.2d   1041,   1048. 

13  There  must  be  shown:  (1)  a  violation  of  state  law;  (2)  the  business  must  be  con- 
ducted, financed,  managed,  or  owned  wholly  or  partially  by  five  or  more  persons;  (3) 
the  business  must  have  been  or  remain  in  substantially  continuous*  operation  for  a  period 
In  excess  of  30  days  or  have  a  gross  revenue  of  $2,000  In  any  single  day. 

"Congressional  Records,  Vol.   116,  No.   176.  p.  H  9711.    (Emphasis  added). 

16  402  U.S.  146  (1971).  In  Perez  the  Supreme  Court  found  that  extortionate  credit 
transactions  fell  Into  a  rationally  defined  clans  of  activities  which  Congress  could  regulate 
under  the  commerce  clause. 

™Id.  at  154. 

"In  United  States  v.  Aouinofi  336  P.  Supp.  737  (E.  D.  Mich.  1972).  the  district 
court  rejected  the  contention  th-it  5  1955's  potential  lack  of  uniform  national  effect 
deprived   the  defendants  of  the   equal   protection   of  the   laws. 

lsSee.  Secretary  of  Atrriculture  v.  Cent.  Riog  Refining  Co..  338  U.S.  604  (1950).  where 
it  was  argued  that  the  Sugar  Act  of  1948  imposed  certain  sugar  quotas  for  offshore  areas 
but   not  for  mainland   refineries.   The   Court   upheld    the   Act. 

"•Apr.  Kentucky  Whip  &  Collar  Co.  v.  Illinois  C.  R.  Co.,  229  U.S.  334  (1937).  where 
the  Court  upheld  the  Ashurst-Sumners  Act  which  prohibited  the  transportation  of 
convict-made  goods  into  any  state  where  the  goods  are  intended  to  be  received,  pos- 
sessed, sold  or  used   in  violation  of  state  laws. 
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20  Spinelli  v.  United  States,  382  F.2d  871,  S90  (8th  Cir.  1967),  where  the  Court  up- 
held 18  U.S.C.  §  1952  which  prohibits  traveling  in  interstate  commerce  to  promote  cer- 
tain illegal  activity,  including  gambling,  which  is  in  violation  of  the  law  of  the  state 
in  which   it  occurs. 

a  18  U.S.C.    §    195,").  M   ^nmn 

22  This   bill  later   became  the  Organized   Crime  Control  Act  of   1970. 

*  See,  the  report  of  the  Association  of  the  Bar  of  the  City  of  New  York,  reprinted  in 
Hearings  before  Subcommittee  No.  5  of  the  House  Committee  on  the  Judiciary,  91st 
Cong.   2d   Sess.   at   p.   325    (1970). 

21  The  House  Judiciary  Committee  Report  explained:  "The  term  'conducts  refers 
both  to  high  level  bosses  and  street  level  employees.  It  does  not  include  the  player  in 
an  illegal  game  of  chance,  nor  the  person  who  participates  in  an  illegal  gambling  activity 
bv  placing  a  bet. "  House  Report  at  53,  2  U.S.  Code  Congressional  &  Administrative  News 
1970  at   p.   4029.  „  „ 

■*See,  e.g.,  United  States  v.  Palmer,  465  F.2d  697  (1972)  ;  United  States  v.  Harris, 
460  F.2d   1041,   1049. 

38  House  of  Representatives  Report  No.  91-1549.  91st  Cong.  2d  Sess.  (1970).  (Em- 
phasis  added). 

*  See,  e.g.  United  States  v.  Harris,  460  F.2d  1041,  1049  (1972),  where  a  watchman 
and  a  reserve  card  dealer  were  included  in  the  count  in  order  to  satisfy  the  "five  or 
more    persons"    requirement. 

28  See  note  26,   supra. 

29  United  States  v.  Howard,  352  U.S.  212  (1957),  where  the  Court  found  that  a 
violation  of  the  applicable  regulation  of  the  Florida  Game  Commission  was  permissable 
as  a  crime. 

30  In  a  later  case  construing  this  language  of  §  1955,  the  Ninth  Circuit  explained  : 
"As  used  in  §  1955,  the  pivotal  words,  'the  law  of  a  State,'  suffer  from  ambiguity. 
Those  words  can  reasonably  be  construed  to  cover  gambling  businesses  that  are  only  in 
violation  of  state  penal  laws,  or  to  embrace  gambling  businesses  that  are  in  violation 
of  any  state  law — civil  or  criminal  .  .  .  thus,  where  there  is  ambiguity  in  a  criminal 
statute,  doubts  are  resolved  in  favor  of  the  defendant."  United  States  v.  Gordon,  464 
F.2d  357  (1972).  (Emphasis  added).  The  Court  of  Appeals  went  on  to  say  that  the 
violation  in  this  case  can  lead  only  to  civil  sanctions  and  affirmed  district  court's  dis- 
missal of  the  indictments. 

31  See,  e.g.,  Remarks  of:  Congressman  Poff,  116  Cong.  Rec.  35294  (1970);  Senator 
Allott,  116  Cong.  Rec.  603-4  (1970)  ;  Senator  McClellan.  115  Cong.  Rec.  4873  (1969),  116 
Cong.  Rec.  590    (1970). 

32  S.  Rep.  No.  91-617,  90th  Cong.  1st  Sess.  (1969),  which  accompanied  S.30,  the  original 
version  of  the  Act,  acknowledged  that  it  was  difficult  to  prove  the  proportion  of  the 
total  operations  of  a  gambling  enterprise. 

33  "The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and  no  warrants 
shall  issue,  but  upon  probable  cause  supported  by  oath  or  affirmation,  and  particularly 
describing  the  places  to  be  searched,  and  the  persons  or  things  to  be  seized."  U.S. 
Const,  amend  IV. 

31  See,  e.g.,  Carroll  v.  United  States,  267  U.S.  132  (1925)  ;  Brinegar  v.  United  States, 
338  U.S.  160,  175  (1949).  Jones  v.  United  States,  362  U.S.  257,  271  (1960)  ;  Aguilar 
v.  Texas.  378  U.S.  108  (1964)  ;  Berger  v.  State  of  New  York,  388  U.S.  41,  55  (1967)  ; 
and  Spinelli  v.  United  States,  393  U.S.  410,  415    (1969). 

35  Formal  title  of  the  bill:  S.l — Criminal  Justice  Codification,  Revision,  and  Reform 
Act  of  197S. 

38  Title  II  of  the  bill  transfers  the  remaining  criminal  procedure  sections  in  present 
Title  18  of  the  United  States  Code  into  the  Federal  Rules  of  Criminal  Procedure.  Title 
HI  sets  forth  the  necessary  conforming  amendments.  Title  IV  includes  a  severability 
clause  and  provides  for  a  delayed  effective  date  to  give  Federal  judges,  prosecution  per- 
sonnel, probation  officers,  defense  counsel,  legal  scholars,  and  the  community  at  large 
ample  time  to  prepare  for  an  easy  conversion  to  the  new  Federal  Criminal  Code. 

37  Senator  McClellan  explains  the  key  difference  between  present  title  18  statutes  and 
the  proposed  title  18  statutes  :  ".  .  .  the  basis  for  Federal  prosecution  Is  written  into 
the  definition  of  the  crime  in  the  present  law  but  is  stated  in  a  separate  subsection 
in  the  proposed  code.  .  .  .  This  new  treatment  of  jurisdiction  is  important.  Rather  than 
defining  certain  conduct  which  interferes  with  a  jurisdictional  factor  as  criminal,  the 
code  would  define  certain  conduct  as  criminal  and  declare  that  the  malefactor  is  subject 
to  prosecution  by  the  Federal  government  where  such  conduct  or  misconduct  takes  place 
within  the  Federal  jurisdiction  states."  Congressional  Record,  vol.  119,  no.  6  (Jan.  12, 
1973). 

as  «5  2-9F1.  Illegal  Gambling  Bussiness 

(a)  Offense. — A  person  is  guilty  of  an  offense  if  he  participates  in  a  gambling  business 
which  :  (1)  is  conducted,  in  fact,  in  violation  of  the  law  of  the  state  or  political  sub- 
division in  which  it  is  conducted;  (2)  involves  five  or  more  persons  who  participate  in 
all  or  part  of  such  business  or  another  inter-related  business,  both  businesses  taken 
together;  and  (3)  his  been  or  remains  in  substantially  continuous  operation  for  a 
period  in  excess  of  thirty  days  or  has  cross  receipts  of  $2,000  in  any  single  day. 

(b^  Affirmative  defense. — It  is  an  affirmative  defense  that  the  gambling  activity  con- 
sisted of  bingo,  lottery,  or  a  similar  game  of  chance  and  was  conducted  by  an  organiza- 
tion evempt  from  taxation  under  section  501  (c)  (3)  of  the  Internal  Revenue  Code  of 
1954,  if  no  part  of  the  cross  receipts  derived  from  such  activity  Inured  to  the  benefit 
of  any  private  shareholder,  member,  or  employee  of  such  organization  except  as  com- 
pensation  for  actual   expenses   incurred   in   conducting  such   activity. 

(c)  Presumption. — Proof  that  five  or  more  persons  participate  in  all  or  part  of  a 
rambling  business  or  another  i>itcr-related  business,  both  btisinesses  taken  together,  and 
that  such  business  or  businesses  operate  for  two  or  more  successive  days  gives  rise  to 
a  presumption  that  the  business  or  businesses  receive  gross  receipts  in  excess  of  $2,000 
in  any  single  day.  .  .  . 
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(f)  Definitions.— As  used  in  tliis  section.  (II  'gambling'  includes  pool-selling,  book- 
making,  lay  off  bookmaklng,  maintaining  slot  machines,  roulette  wheels,  or  dice  tables, 
conducting  lotteries,  policy,  bollta,  or  numbers  games,  or  selling  chances  In  such  games; 

(L'l  'participates'  means  works  In,  conducts,  finances,  manages,  supervises,  directs,  or 
owns  in  whole  or  in  part. 

(g)  Jurisdiction.— Federal  jurisdiction  exists  when  the  offense  is  committed  anywhere 
under  the  powers  of  Congress  to  regulate  commerce  and  under  the  findings  of  Congress 
expressed  in  Public  Law  91-452."   (Emphasis  added). 


Administrative  Conference  of  the  United  States. 

Washington,  D.C.,  June  -'/.  H>7Jt. 
Subject  :  Proposed  Federal  Criminal  Code 
.Mr.  Paul  C.   Sim  m  iii  . 

chief  Counsel,   U.S.   Senate.  Subcommittee  <m   Criminal  Lair  and  Procedures, 
Ncir  senate  o/fiee  Building,  Washington,  D.C. 

Dear  Mr.  Summitt:  Tin-  Administrative  Conference  <>f  the  United  States  sub- 
mits the  following  comments  on  S.  1,  the  proposed  Federal  Criminal  Code.  We  are 
concerned  only  with  S  2-8F6,  which  relates  to  "Regulatory  Offenses."  This  section 
now  reads  as  follows  : 

"(a)  Applicability. — The  use  of  sanctions  to  enforce  a  penal  regulation  is 
governed  by  this  section  to  the  extent  that  another  statute  so  provides. 

"(1))   Regulatory  Sanctions. — 

"(1)  X (inculpable. — A  person  is  guilty  of  a  violation  if  he  engages  in  conduct 
prohibited  by  a  penal  regulation.  Except  to  the  extent  required  by  the  penal 
regulation,  culpability  need  not  be  proved. 

"(2)  Reckless. — A  person  is  guilty  of  a  misdemeanor  if  he  recklessly  engages 
in  conduct  prohibited  by  a  penal  regulation.  Culpability  as  to  the  existence  of 
the  penal  regulation  need  not  be  proved. 

'•  (  3 )  Knowing. — A  person  is  guilty  of  a  Class  10  felony  if  he  knowingly  engages 
in  conduct  prohibited  by  a  penal  regulation. 

"(4)  Flouting  Regulatory  Authority. — A  person  is  guilty  of  a  Class  D  felony'if 
he  flouts  regulatory  authority  by  knowing  and  continued  disobedience  of  any 
body  of  related  penal  regulations  or  by  disobedience  of  a  lawful  cease  and  desist 
order  served  on  him  by  a  department  or  agency. 

"(5)  Dangerous. — A  person  is  guilty  of  a  Class  D  felony  if  he  knowingly 
engages  in  conduct  prohibited  by  a  penal  regulation  and  by  such  conduct,  in  fact. 
creates  a  substantial  likelihood  of  harm  to  human  life  or  health,  or  of  any  other 
harm  against  which  the  penal  regulation  was  directed. 

"(el  Definition. — As  used  in  this  section,  'penal  regulation'  means  any  require- 
ment of  a  statute,  regulation,  rule,  or  order  which  is  enforceable  by  criminal 
sanctions  or  civil  remedies."  (  Emphasis  added  I 

The  Brown  Commission  Study  indicates  that  the  purpose  of  this  section  was 
not  to  criminalize  all  conduct  that  now  gives  rise  only  to  "civil  remedies"  for 
violation  of  some  regulation,  rule  or  order.  Rather,  as  indicated  in  subsection  (a), 
the  intention  was  to  criminalize  such  conduct  only  "to  the  extent  that  another 
statute  so  provides."  However,  as  drafted,  this  section  is  readily  susceptible  to 
misinterpretation.  Both  subsections  (b)  and  (c)  are  unqualified  on  their  face, 
and  if  read  without  the  limitation  of  subsection  (a  ),  would  encompass  all  conduct 
that  is  presently  subject  only  to  civil  remedies. 

One  example  of  such  a  misconstruction  appears  in  Maddock,  The  Proposed 
Criminal  ('ode  :  Business-  Lawyer  Harare,  2t>  Business  Lawyer  711,  715  (1974). 
Ignoring  subsection  (a).  Mr.  Maddock  discusses  subsections  (b)  and  (c)  and 
states  that  "lilt  is  doubtful  that  anyone  contemplates  that  sort  of  expansion  of 
the  federal  criminal  law,  but  the  language  could  give  this  result." 

To  avoid  such  misinterpretations,  subsections  (a)  and  (c)  might  be  combined 
as  follows  : 

-•^fa}  AppIienbility.The  «ee  ef  aanctiono  *e  eftfwee  a  penal  regulation  t*  governed 
by  4+H8  section  4-«  44*e  extent  *4>a4  another  Ht-atutc  se  provides. 

"4b)-  (a)  Regulatory  Sanctions. — 

"■(e)-  (b)  Definition. — As  used  in  this  section,  'penal  regulation'  means  an" 
requirement  of  a  statute,  regulation,  rule,  or  order  which  is  enforcible  bv  c-;'-' 


7681 

sanctions  or  civil  remedies  if  a  statute  other  than  this  Art  specifically  makes  this 
section  applicable  to  such  statute,  regulation,  rule,  or  order. 

There  is  one  comment  that  should  be  made  concerning  the  substance  rather 
than  the  form  of  the  subject  provision  :  While  we  have  no  objection  to  a  provision 
such  as  this  which  merely  facilitates,  and  does  not  itself  effect,  the  criminaliza- 
tion of  regulatory  sanctions,  we  feel  constrained  to  note  that  both  the  major  need 
and  the  apparent  trend  are  in  precisely  the  opposite  direction,  that  is,  towards 
the  provision  of  more  non-criminal  rather  than  criminal  regulatory  sanctions. 
A  Declaration  of  Policy  in  the  Brown  Commission  Study  states  : 

".  .  .  It  is  the  policy  of  the  United  States  to  prefer  nonpenal  sanctions  over 
penal  sanctions  to  secure  compliance  with  regulatory  laws  unless  violation  of 
regulation  manifests  disregard  for  the  welfare  of  others  or  of  the  authority  of 
the  government.  It  is  further  policy  of  the  United  States  that  no  purely  regula- 
tory offense  shall  be  punishable  as  a  felony."  [Final  Report  of  the  National 
Commission  on  Reform  of  Federal  Criminal  Laws,  7.V76  (1971).] 

Similarly,  the  Administrative  Conference,  in  Recommendation  72-6,  Civil 
Money  penalties  as  a  Sanction,  stated  : 

"3.  Each  federal  agency  which  administers  laws  that  provide  for  criminal 
sanctions  should  review  its  experience  with  such  sanctions  to  determine  whether 
authorizing  civil  money  penalties  as  another  or  substitute  sanction  would  be  in 
the  public  interest.  Such  authority  for  civil  money  penalties  would  be  partic- 
ularly appropriate,  and  generally  should  be  sought,  where  offending  behavior  is 
not  of  a  type  readily  recognizable  as  likely  to  warrant  imprisonment."  [1  C.F.R. 
§305.72-6  (1974)] 

We  have  no  comment  concerning  the  provisions  of  S.  1400,  since  that  bill  does 
not  deal  with  regulatory  offenses. 
Sincerely, 

Antonin  Scalia. 


International  Association  of  Chiefs  of  Police,  Inc., 

June  25,  1911,. 
Senator  John  L.  McClellan, 

Chairman,  Subcommittee  on  Criminal  Lairs  and  Procedures,  Committee  on  the 
•Judiciary,  U.S.  Senate,  Washington.  B.C. 
Dear  Senator  McClellan  :  Enclosed  is  a  statement  regarding  S.  1400,  now 
pending  before  Subcommittee  on  Criminal  Laws  and  Procedures.  As  you  will 
note,  the  comments  are  addressed  to  those  provisions  which  have  a  direct 
bearing  upon  law  enforcement. 

The  IACP  welcomes  this  opportunity  to  be  of  assistance  to  the  Committee 
regarding  matters  of  such  significance  to  law  enforcement. 
Sincerely  yours, 

Quinn  Tamm,  Executive  Director. 
Enclosure. 

Prepared    Statement   of   Quinn    Tamm,    Executive   Director,    International 

Association  of  Chiefs   of  Police 

The  International  Association  of  Chiefs  of  Police  is  a  professional  organiza- 
tion with  10,000  members  representing  55  nations  The  members  of  this 
Association  are  the  leaders  and  administrators  of  the  most  modern  and  effective 
law  enforcement  agencies  in  history. 

Their  mission  is  to  control  crime  and  disorder  in  our  complex  society.  This 
mission  has  been  delegated  to  the  police  forces  by  the  larger  community  as  an 
alternative  to  the  system,  not  so  far  in  our  past,  when  each  man  was  his 
own  policeman  and  "self-defense"  was  the  operating  principle. 

The  organized  police  force,  drawing  its  authority  from  the  State,  with  the 
exclusive  responsibility  for  preventing  and  detecting  crime,  apprehending  vio- 
lators, and  maintaining  order,  is  a  relatively  recent  social  institution  in  the 
Western  world ;  the  modern  structure  of  American  police  departments  is  a 
little  more  than  a  hundred  years  old.  From  its  origins,  however,  it  was  recog- 
nized that  the  police  force  was  organized  for  the  benefit  of  the  citizens  and 
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existed  only  with  their  approval.  That  philosophy  is  still  pervasive.  In  the 
United  States,  we  recognize  that  the  police  forces  must  he  answerahle  to  the 
citizens  of  this  nation,  and  to  the  laws  made  for  the  benefit  of  all  its  people. 
The  police  must  be  held  accountable  for  their  actions  in  the  same  manner  as 
any  other  citizen.  In  addition,  police  officers  exercise  a  public  trust  and  must 
not  be  allowed  to  abuse  that  trust.  They  must  be  prevented  from  exercising  the 
authority  entrusted  to  them  in  an  improper  or  oppressive  manner.  The  standard 
for  measuring  proper  police  conduct  is  the  same  standard  applicable  to  all 
the  citizens  of  this  nation     the   Constitution  and   laws  of  the  United   States. 

The  members  of  LA.CP  strongly  believe  that  the  power  of  the  United  States 
should  reach  as  far  as  is  necessary  to  control  those  who  would  abuse  that 
power  to  the  detriment  of  other  citizens.  Therefore,  we  strongly  support  laws 
which  authorize  the  United  States  to  prosecute  those  persons  who,  acting  "under 
color  of  law",  would  deprive  other  persons  of  constitutionally  protected   rights. 

Title  18,  United  States  Code.  Section  242,  is  of  course,  such  a  law,  and  it 
has  been  on  the  hooks  for  a  hundred  years.  While  it  was  drafted  as  a  response 
to  the  peculiar  problems  of  Reconstruction,  it  has  continued  to  serve  a  useful 
purpose  by  allowing  the  invocation  of  federal  jurisdiction  over  offenses  by 
local  officials — offenses  which  violate  the  letter  and  spirit  of  the  federal  Con- 
stitution. 

The  Civil  Rights  Division  of  the  United  States  Department  of  Justice  is 
the  arm  of  the  federal  government  most  directly  responsible  for  bringing 
prosecutions  under  §242.  This  Committee  has  been  informed  by  the  Civil  Rights 
Division  that,  in  its  opinion,  §242  is  no  longer  effective.  You  have  been  told 
that  the  language  of  §242  is  too  vague  and  complicated  for  a  jury  to  under- 
stand and  apply  to  the  facts  in  any  particular  case.  The  Civil  Rights  Division 
feels  that  a  revision  of  §242  is  desirable  and  has  undertaken  to  accomplish 
this  revision,  in  the  framework  of  a  revision  of  the  entire  federal  penal  code, 
through  §1502  of  S.  1400,  now  l>efore  this  Committee. 

Whether  or  not  §242  ought  to  he  revised  is  a  question  upon  which  the  mem- 
bers of  IACP  express  no  particular  opinion,  other  than  to  observe  that  the 
Civil  Rights  Division  has,  in  fact,  obtained  a  number  of  convictions  under 
this  section  over  the  past  years.  It  would  appear  that  the  language  of  §242, 
while  perhaps  complex,  is,  in  fact,  capable  of  being  understood  and  applied 
by  a  jury.  We  also  observe  that  §151  of  S.  1400,  applicable  to  deprivations  of 
civil  rights  generally,  substantially  retains  the  language  and  form  of  18  U.S.C. 
242,  with  the  exception  of  substituting  "knowingly"  for  "wilfully"  and  the 
absence  of  the  "under  color  of  law"  provision.  We  question  whether  it  is 
desirable  to  have  a  standard  of  liability  applicable  to  officers  acting  under 
color  of  law,  different  from  the  standard  applicable  to  citizens  with  no  special 
authority.  And  if  the  usefulness  of  the  latter  standard  is  doubtful,  we  question 
the  purpose  behind  its  continued  utilization  in  §1501. 

Leaving  those  issues  aside,  however,  we  would  like  to  examine  in  more  detail 
the  proposed  standard  of  §1502.  We  do  note  here  that  §1502  must  be  read  in 
conjunction  with  §521,  which  establishes  the  defense  of  "public  duty".  We 
will  return  to  §521  presently. 

The  Committee  is  familiar  with  the  language  of  §1502.  As  we  view  it,  there 
are  five  elements  of  the  offense:  1)  A  defendant  acting  under  color  of  law; 
2)  knowledge  of  conduct ;  3)  factual  offense  under  federal  penal  code  (Chap. 
16-17)  ;  4)  deprivation  of  a  right,  privilege,  or  immunity;  5)  right  secured  by 
U.  S.  laws  or  the  Constitution.  The  last  element  is  specifically  a  question  of 
law.  on  which  the  judge  will  instruct  the  jury. 

As  to  the  first  element,  in  the  kinds  of  situations  we  are  most  concerned 
with  there  is  seldom  any  real  question  as  to  its  presence.  That  is,  where  an 
on-duty  officer  is  involved,  he  is  clearly  acting  "under  color  of  law."  While 
it  is  a  mixed  question  of  law  and  fact,  the  judge's  instructions  on  this  issue 
will  normally  remove  any  doubt  about  it. 

The  establishment  of  the  remaining  elements  is  much  more  complicated 
Because  §1502  incorporates  the  provisions  of  Chapters  3,  lfi.  and  17.  it  is 
necessary  to  resort  to  mental  gymnastics  and  much  page-turning  to  sort  out 
the  various  factors.   Doing  so,   however,   reveals  the   following  scheme: 
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Section  1502  specifies  that  there  must  be  "knowledge  of  conduct."  Chapters 
16  and  17  specify  the  type  of  conduct.  Section  303  (b)  would  require  that 
"knowledge"  also  be  shown  with  regard  to  the  consequences  of  the  act,  but 
§303  (e)  overrides  this  and  specifies  that  in  cases  of  factors  specified  as 
existing  "in  fact"  no  culpability  need  be  shown.  This  is  the  case  in  §1502. 
Thus,  any  culpability  factors  existing  in  Chapter  16  and  17  offenses  are  effec- 
tively read-out  of  the  substantive  offense  and  the  one  element  of  culpability 
remaining  in  §1502  is  a  simple  "knowledge  of  conduct"  factor.  "Knowledge" 
as  defined  in  §302  means,  with  respect  to  conduct,  that  the  person  is  "aware 
of  the  nature  of  his  conduct."  That  is,  awareness  of  the  pure  physical  act, 
with  no  reference  to  consequences,  is  sufficient  to  establish  this  element  of  §1502. 

As  a  practical  matter,  the  majority  of  prosecutions  brought  today  under 
18  U.S.C.  242  are  for  conduct  which  may  be  called  "police  brutality,"  "exces- 
sive use  of  force,"  or  "false  arrest."  Frequently  there  has  been  an  assault, 
or  homocide,  or  an  impro{>er  detention  of  a  person  by  a  police  officer.  Using 
this  type  of  conduct  as  an  example,  we  may  examine  what  is  required  in  order 
that  a  jury  may  find  a  violation  of  Chapters  16  and  17. 

Suppose  an  officer  has  made  a  warrantless  arrest  under  circumstances  later 
held  not  to  have  constituted  "probable  cause."  This  may  happen  when  a  trial 
judge  finds  that  it  was  "unreasonable"  for  the  officer  to  believe  the  arrested 
person  guilty,  or  when  a  statute  is  held  to  be  unconstitutional  on  its  face  or 
as  applied.  The  arrest  is  then  unlawful  and  constitutes  a  violation  of  the 
language  of  §1623  of  S.  1400:  "A  person  is  guilty  of  an  offense  if  he  knowingly 
restrains  another  person."  "Restrain"  is  defined  to  mean  "to  restrict  the  move- 
ment of  a  person  unlawfully  and  without  consent." 

Thus,  a  simple  arrest  made  in  good  faith  upon  what  the  officer  believed  at 
the  time  were  reasonable  grounds  becomes  an  element  of  a  federal  civil 
rights  violation  if  the  officer's  judgment  is  later  found  to  be  faulty  or  the 
underlying  statute  void. 

Further,  it  appears  that  any  killing  by  a  police  officer,  even  if  through 
negligence  alone,  constitutes  the  necessary  element  of  a  §152  civil  rights 
offense.  Thus,  an  officer  who  strikes  and  kills  someone  during  a  high  speed 
pursuit  of  a  fleeing  felon  may  be  prosecuted  for  a  federal  civil  rights  violation. 
Or  if  his  bullet,  fired  in  self-defenise,  goes  astray  or  ricochets,  killing  an  inno- 
cent bystander,  the  officer  is  again  open  to  prosecution  under  §1502. 

It  does  not  appear  that  this  type  of  conduct — the  inadvertent  or  negligent 
interference  with  another  person — is  of  the  class  which  was  intended  to  be 
covered  by  the  original  Civil  Rights  Act,  18  U.S.C.  242.  In  these  areas,  at 
least,  §1.~>02  proposes  a  substantive  change  in  the  law,  subjecting  police  officers 
to  federal  prosecution  for  conduct  only  remotely  connected  to  the  traditional 
concept  of  civil  rights  violations.  The  Civil  Rights  Division  has  disavowed  any 
intention  to  expand  the  law  in  this  area.  We  believe,  therefore,  that  the  lan- 
guage of  this  section  must  be  considered  to  have  been  inartfully  drawn,  and 
must  be  revised. 

The  fourth  element  of  §1502,  the  "deprivation"  element,  also  presents  sub- 
stantial difficulties  in  terms  of  actual  application  of  the  statute.  Assuming 
that  a  jury  has  found  a  "knowledge"  and  a  violation  of  Chapters  16  or  17, 
it  must  then  find  that  this  substantive  offense  has  "deprived"  a  persons  of  a 
constitutional  right.  Whether  the  right  is  of  constitutional  magnitude  is  to 
be  determined  by  the  judge.  The  difficulty  is  that  there  are  no  standards  for 
applying  the  "deprivation"  test.  How  is  the  jury  to  determine  whether  a  sub- 
stantive violation  of  the  federal  penal  code  by  the  defendant  officer  has  "de- 
prived" the  complainant  of  protected  right?  The  term  is  too  general  to  admit 
of  any  precise  application  to  the  facts,  and  cannot  be  considered  an  improve- 
ment on  the  vague  standards  of  18  U.S.C.  242. 

Because  the  "deprivation"  standard  is  so  vague  it  will,  we  believe,  lead 
juries  to  effectively  ignore  it  as  a  separate  element  of  the  offense.  A  constitu- 
tionally protected  right  can  be  found  underlying  virtually  all  sections  of 
Chapter  16  and  many  sections  of  Chapter  17.  The  effect  will  be  that  any 
violation  of  these  sections  of  Chapters  16  or  17  will  per  se  be  found  to  be 
federal   civil   rights  violations.   In   a  case  of  a   killing  by   a   police  officer   for 
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example,  since  the  victim  is  dead,  the  only  logical  interpretation  is  that  he 
lias  been  deprived  of  the  right  bo  live.  The  only  substantial  jury  question, 
then,  is  whether  a  substantive  violation  of  the  penal  code  has  occurred.  Thus, 
Section  1502  has  the  effect  of  making  nearly  every  malum  in  se  crime  a  federal 
civil  rights  offenst . 

Furthermore,  it  allows  Cor  no  gradation  in  terms  of  the  severity  of  the 
deprivation.  'The  officer  whose  bullet  ricochets  and  kills  a  bystander  is  liable 
for  a  deprivation  of  the  '"right  to  life"  to  the  same  extent  as  is  an  officer 
who  viciously  and  intentionally  kicks  a  prisoner  to  death  (as  happened  re- 
cently  in  one  major  department). 

The  foregoing  analysis  is  incomplete  in  one  respect.  There  is  provided,  in 
§521,  the  defense  that  the  defendant  (police  officer)  "reasonably  believed" 
that  his  conduct  was  "required  or  authorized  by  law  to  carry  out  his  duty 
as  a  public  servant." 

While  it  appears  that  this  section  w7ill  serve  the  purpose  of  protecting  a 
police  officer,  who  is  properly  exercising  his  authority,  against  liability  for 
most  substantive  violations  of  Chapters  16  and  17,  we  believe  that,  as  applied 
to  alleged  violations  of  §1502,  section  521  places  an  unreasonable  burden  upon 
the  defendant. 

Under  the  present  system  of  §242,  the  prosecution  must,  in  effect,  negate 
the  elements  of  proposed  section  521  in  order  to  show  the  requisite  mental 
state  of  the  officer.  That  is,  the  prosecution  must,  as  an  aspect  of  proving 
that  the  officer  wilfully  deprived  the  complainant  of  protected  rights,  show 
that  the  officer  could  not  reasonably  have  believed  that  his  actions  wrere  within 
the  scope  of  his  duty.  Should  a  jury  find  that  the  officer  could  have  believed 
his  actions  to  be  lawful,  it  would,  of  course,  be  bound  to  find  no  'wilful" 
deprivation  of  rights. 

The  effect  of  proposed  §  521,  however,  is  to  place  the  burden  of  producing 
evidence  on  this  clement  on  the  defense.  Instead  of  requiring  the  prosecution 
to  show  that  the  officer  was  acting  outside  his  authority,  we  would  have  a 
situation  in  which  the  government  would  merely  have  to  showT  that,  for  ex- 
ample, a  killing  by  a  police  officer  took  place ;  the  officer  would  then  have 
to  produce  evidence  showing  that  he  believed  his  actions  to  be  lawful.  The 
IACP,  of  course,  feels  that  placing  the  burden  as  to  this  factor  upon  the 
defendant  police  officer  is  improper  and  unfair.  Such  a  shift  constitutes  a 
radical  departure  from  the  approach  of  18  U.S.C.  242  and  is  not  at  all  the 
innocuous  clarification  described  by  the  Civil  Rights  Division.  The  IACP 
believes  that  this  Committee  should  be  aware  that  the  government  is  attempt- 
ing to  relieve  itself  of  the  burden  of  proving  a  substantial  part  of  what  is 
now  the  crucial  element  under  §  242,  and  place  the  obligation  of  going  for- 
ward on  this  point  upon  the  defendant. 

The  separation  of  the  elements  §242.  the  reduction  of  the  cupability  factor, 
and  the  shift  in  the  burden  of  proof  are  the  major  proposed  changes  in 
§1502  and  §521.  While  the  Civil  Rights  Division  has  stated  that  the  pur- 
pose of  the  proposed  changes  is  to  enable  the  jury  to  deal  with  "objective" 
issues  rather  than  wrestle  with  more  difficult  subjective  issues  of  intent  and 
mental  state,  the  real  effect  is  to  totally  alter  the  operation  and  coverage  of 
the  Federal  Civil  Rights  Act  as  it  pertains  to  persons  acting  "under  color  of 
law."  Again,  we  note  that  the  changes  have  apparently  not  been  seen  by  the 
Civil  Rights  Division  as  necessary  in  regard  to  civil  rights  violations  by 
private  citizens,  as  §1501  does  not  incorporate  the  scheme  of  §1502.  The  effect 
of  these  changes  will  be  to  open  police  officers  to  criminal  liability  in  the  fed- 
eral courts  for  actions  not  heretofore  considered  to  be  punishable  under  the 
federal  Civil  Rights  Act.  and  will  reouire  the  defendant  officer  to  bear  the 
burden  of  going  forward  on  a  part  of  the  case  heretofore  considered  to  be 
the  government's  responsibility. 

While  the  foregoing  states  the  maior  asnects  of  our  obiections  to  §1502  and 
5521  of  S.  1400.  there  are  other  points  which  we  feel  compelled  to  bring  to 
this  Committee's  attention. 

We  be'ieve  if  should  be  noWl  tint  under  S521,  522  and  K9S  ««verp  limit-iHnns 
ni'f  liinced  u"on  the  use  of  deadly  force  by  police  officers.  While  we  agree  thnt 
such  controls  are  necessary,  we  feel  that  it  is  not  the  proper  function  of  the 
federal   government  to  establish   them.   Rather,   this   is   an   area    which    should 
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continue  to  be  left  to  individual  state  or  local  governments,  and  police  ad- 
ministrators. We  specifically  object  to  all  of  subsection  (b)  of  §521,  and  any 
incorporation  of  §522  or  523  into  §521.  The  deletion  of  §521  (b)  would  cause 
tlie  determination  of  the  lawfulness  of  an  officer's  actions  to  be  based  upon 
the  law  of  the  jurisdiction  in  which  the  officer  works  and  would  not  impose 
upon  him  an  extraneous  federal  standard. 

Reference  was  made  earlier  to  the  fact  that  there  is  no  gradation  of  the 
severity  of  the  offense  under  §1502.  Any  offense  under  this  section  is  a  Class 
A  misdemeanor,  subjecting  a  convicted  person  to  up  to  $10,000  in  tines  and 
one  year  imprisonment.  As  was  pointed  out,  the  result  may  be  that  a  sentence 
or  a  conviction  based  on  an  underlying  negligent  act  may  be  more  severe 
than  one  based  on  an  intentional  act.  A  sentence  for  a  deprivation  of  civil 
rights  resulting  from  a  negligent  homicide  of  an  innocent  bystander  may  be 
more  harsh  than  for  an  international  murder  or  beating  of  a  handcuffed 
prisoner.  The  possibility  of  such  disparate  sentencing  detracts  from  the  "credi- 
bility" of  the  entire  section. 

The  IACP  strongly  believes  that  a  federal  civil  rights  statute  is  necessary. 
We  !>elieve,  however,  that  §1502  of  S.  1400  is  not  the  type  of  legislation  which 
is  desirable.  Although  it  may  be  true  that  the  language  of  18  U.S.C.  242  is 
difficult  to  interpret  and  apply,  we  believe  that  more  than  one  hundred  years 
of  experience  has  shown  that  §242  is  capable  of  protecting  the  integrity  of 
the  Constitution.  If  this  Committee  feels  that  a  change  in  §242  is  required, 
we  would  urge  that  a  more  restrained  modification,  such  as  that  of  §2-7F5  of 
S.  1,  be  considered. 

We  understand  that,  in  these  days  of  increased  concern  over  encroachments 
by  public  officials,  acting  in  the  name  of  law,  upon  rights  of  individual  citi- 
zens, there  may  be  a  desire  to  demonstrate  to  the  American  people  that  the 
United  States  government  is  firmly  committed  to  protecting  the  letter  and  spirit 
of  the  U.S.  Constitution.  We  hope,  however,  that  the  zealous  pursuit  of  this 
high  goal  will  not  result  in  the  imposition  of  undue  restraints  upon  those 
Americans  who  are  the  first  line  of  defense  against  interference  with  the 
rights  of  their  fellow  citizens — the  state  and  local  police  forces. 


Criminal  Court  of  the  City  of  New  York, 

New  York,  N.  Y.,  May  18,  1973. 
Re  Criminal  Justice  Revision  Act  of  1973 

(S.  1) 
U.S.  Senate, 

Committee  on  the  Judiciary, 
Subcommittee  on  Criminal  Laws  and  Procedures, 
Washington,  D.C. 

(Jentlemen:  The  definition  of  the  crime  of  Armed  Robbery  (§2-KDl)  in  S.  1 
requires  the  actor  or  accomplice  to  be  "armed  with  a  dangerous  weaixm."  The 
latter,  a  defined  term  (§1-1A4.  subdivision  20),  means  a  firearm  which  "is 
capable  of  producing  death  or  serious  bodily  injury." 

After  the  revised  New  York  Penal  Law  took  effect  in  1967.  it  appeared 
that  there  was  an  unintended  gap  in  the  aggravated  robbery  and  burglary 
sections,  viz,  the  not  tmcommon  situation  where  an  actor  displays  what  ap- 
I>ears  to  be  a  firearm  during  the  crime,  does  not  fire  a  shot,  successfully 
escapes  from  the  scene,  and  the  weapon  is  not  recovered  when  the  actor  is 
apprehended  days  or  week's  later.  Tn  such  a  case,  the  prosecutor  could  not 
prove  beyond  a  reasonable  doubt  that  the  displayed  firearm  was  in  fact  a 
deadly  weapon. 

The  New  York  Legislature  closed  this  gap  by  amending  the  robbery  and 
}.viT-orinrv  stafntps  in  lfifift.  This  amendment  is  extensively  discussed  in  People 
v.  Felder,  39  A  D  2d  373   (Appellate  Division.  2d  Dent..  July  13.  1972). 

May  T  respectfully  recommend  the  1P69  New  York  amendment  for  your 
consideration  with  respect  to  §2-SPl  (Armed  Robbery)  and  §2-8Cl  (Armed 
Robbery ) . 

Very  truly  yours. 

Peter  J.  McQttitxan. 
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CRIMINAL  LIABILITY  FOR  VIOLATIONS 

OF  THE  FEDERAL  SECURITIES  LAWS: 

THE  NATIONAL  COMMISSION'S 

PROPOSED 

FEDERAL  CRIMINAL  CODE, 

S.  1,  AND  S.  1400 

Arthur  F.  Mathews* 

and 
William  P.  SuLLivANt 

I.  Introduction 

Congress  is  presently  deliberating  whether  to  adopt  a  new,  all-inclu- 
sive Federal  Criminal  Code,  designed  to  improve  and  reform  existing 
federal  criminal  law  as  it  is  contained  in  Title  18,  United  States  Code, 
as  well  as  in  myriad  other  federal  statutory  provisions.  Criminal  viola- 
tions of  the  various  federal  securities  statutes  comprise  a  relatively  minor 
portion  of  the  offenses  embraced  by  various  drafts  of  the  Proposed 
Federal  Criminal  Code1  thus  far  compiled  and  disseminated  for  com- 

*  A.B.,  Union  College;  L.L.B.,  J.D.,  Albany  Law  School;  L.L.M.,  Georgetown  Law 
Center;  partner,  Wilmer,  Cutler  &  Pickering,  Washington,  D.C.;  professorial  lecturer 
in  law  at  George  Washington  Law  Center;  formerly  deputy  associate  director  (enforce- 
ment), Division  of  Trading  and  Markets,  Securities  and  Exchange  Commission. 

t  A.B.,  University  of  Notre  Dame;  L.L.B.,  Boston  College  Law  School;  special 
counsel,  Office  of  Criminal  Reference  and  Special  Proceedings,  Division  of  Enforce- 
ment, Securities  and  Exchange  Commission.  The  Securities  and  Exchange  Commission, 
as  a  matter  of  policy,  disclaims  responsibility  for  any  private  publication  by  any  of 
its  employees.  The  opinions  expressed  in  this  article  are  those  of  the  authors,  and  do 
not  necessarily  reflect  the  views  of  the  Securities  and  Exchange  Commission  or  of 
Mr.  Sullivan's  colleagues  on  the  staff  of  the  Commission. 

1  In  1966,  Congress  established  the  National  Commission  on  Reform  of  Federal 
Criminal  Laws  to  study  existing  federal  criminal  law  and  make  recommendations  for 
its  revision  and  recodification.  Act  of  Nov.  8,  1966,  Pub.  L.  No.  89-801,  80  Stat.  1516, 
as  amended,  Act  of  July  8,   1969,  Pub.  L.  No.  91-39,  83  Stat.  44. 

Under  the  leadership  of  Edmund  G.  Brown,  former  Governor  of  California,  the 
National  Commission  did  exhaustive  research  and  study  and  finally,  in  June,  1970, 
sought  comment  on  a  study  draft  of  a  Federal  Criminal  Code  and  accompanying 
working  papers.  After  effectuating  certain  revisions  in  January,  1971,  the  Commission 
submitted  to  the  President  and  Congress  the  Final  Report  of  the  National  Com- 
mission on  Reform  of  Federal  Criminal  Laws  Containing  a  Proposed  New 
Federal  Criminal  Code,  reprinted  in  Hearings  on  the  Reform  of  the  Federal  Criminal 
Laws  Before  the  Subcomm.  on  Criminal  Laws  and  Procedures  of  the  Senate  Comm. 
on  the  Judiciary,  92d  Cong.,  1st  Sess.,  pt.  I,  at  129  (1971).  For  a  consideration  of 
some  of  ihe  general  problems  that  are  being  debated  concerning  the  National  Com- 
mission's Proposed  Code,  see  Givens,  The  Proposed  New  Federal  Criminal  Code,  43 
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merit.  However,  in  the  opinion  of  the  authors,  the  treatment  accorded 
criminal  securities  violations  in  the  Proposed  Federal  Criminal  Code 
would  needlessly  weaken  our  nation's  drive  against  egregious  white  col- 
lar crime  at  the  federal  level  and  dilute  the  protection  of  investors  ac- 
corded under  existing  law. 

Two  recently  introduced  Senate  bills  encompassing  federal  criminal 
law  reform — S.  I,2  compiled  by  the  Subcommittee  on  Criminal  Laws 

N.Y.S.B.J.  486  (1971);  Levin,  The  Proposed  New  Federal  Criminal  Code:  A  Con- 
stitutional and  Jurisdictional  Analysis,  39  Brooklyn  L.  Rev.  1  (1972).  See  also  McClel- 
lan,  Codification,  Reform,  and  Revision:  The  Challenge  of  a  Modern  Federal  Criminal 
Code,  1971  Duke  L.J.  663. 

The  Proposed  Code  constitutes  much  more  than  a  mere  overhauling  of  existing 
Title  18,  United  States  Code.  The  comprehensive  Proposed  Code  brings  together  all 
federal  felonies,  many  of  which  are  presently  outside  of  Title  18.  The  Proposed  Code 
also  ( 1 )  codifies  common  defenses,  many  of  which  are  currently  found  only  in  con- 
flicting judicial  decisions;  (2)  establishes  standard  principles  of  criminal  liability  and 
standard  meanings  for  terms  employed  in  defining  offenses  and  defenses  to  them;  (3) 
overhauls  the  existing  federal  sentencing  system  by  prescribing  a  consistent,  standard 
classification  of  offenses;  and  (4)  separates  federal  jurisdictional  elements  from  the 
definition  of  specific  types  of  proscribed  criminal  behavior. 

The  National  Commission's  Final  Report  on  the  Proposed  Code,  the  Working 
Papers  supplementing  it,  and  the  reports  of  the  related  Senate  Subcommittee  hearings, 
Hearings  on  the  Reform  of  the  Federal  Criminal  Laws  Before  the  Subcomm.  on 
Criminal  Laws  and  Procedures  of  the  Senate  Comm.  on  the  Judiciary,  92d  Cong.,  1st 
Sess.,  pts.  I,  II,  III  (A-D),  IV  (1971-72),  constitute  basic  source  materials  on  the 
Proposed  Code  and  its  suggested  changes  in  existing  statutory  and  case  law.  Further- 
more, Volumes  I  and  II  of  the  Working  Papers  contain  extremely  useful  analyses  of 
common  issues  in,  and  an  overall  review  of,  existing  federal  criminal  law  and  general 
criminal   law  concepts. 

2S.  1,  93d  Cong.,  1st  Sess.  (1973).  For  2  years,  the  Subcommittee  on  Criminal 
Laws  and  Procedures  of  the  Senate  Committee  on  the  Judiciary  studied  the  Proposed 
Code  of  the  National  Commission,  held  extensive  hearings,  and  supervised  and  com- 
piled a  comprehensive  survey  to  codify  federal  criminal  law.  See  119  Cong.  Rec.  1-3 
(daily  ed.  Jan.  12,  1973).  The  Subcommittee's  printed  hearings,  incorporating  numerous 
valuable  special  studies  and  reports  on  various  aspects  of  criminal  law,  provides  in- 
valuable source  material  for  students  of  criminal  law  generally.  Hearings,  supra  note  1. 
For  instance,  Part  III-C  of  the  hearings  contains  a  detailed  comparative  criminal  law 
compilation  prepared  by  the  staff  of  the  Law  Library  of  the  Library  of  Congress 
analyzing  the  criminal  law  and  criminal  codes  of  25  foreign  countries. 

The  Subcommittee  eventually  revised  extensively  the  National  Commission's  Pro- 
posed Code,  and  finally,  on  January  4,  1973,  Senators  John  L.  McClellan  (D.,  Ark.), 
Sam  J.  Ervin  (D.,  N.C.),  and  Roman  L.  Hruska  (R.,  Neb.),  introduced  S.  1,  entitled 
the  Criminal  Justice  Codification,  Revision  and  Reform  Act  of  1973  [hereinafter  cited 
as  S.    1]. 

S.  1  is  divided  into  four  titles:  Title  I,  the  heart  of  the  bill,  constitutes  a  new 
Title  18  of  the  United  States  Code  that  would  be  entitled  "Federal  Criminal  Code" 
and  would  not  contain  any  procedural  rules  or  provisions;  Title  II  transfers  all  pro- 
cedural provisions  in  present  Title  18  into  the  Federal  Rules  of  Criminal  Pro- 
cedure; Title  III  contains  necessary  conforming  amendments,  transferring  portions  of 
present  Title   18  to  other  present  titles  of  the  United  States  Code,   changing  portions 
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and  Procedures  of  the  Senate  Committee  on  the  Judiciary,  and  S.  1400,3 
compiled  by  the  Nixon  Administration  and  the  Department  of  Justice 


of  many  such  titles,  and  conforming  the  language  of  the  criminal  justice  provisions 
and  policies  contained  in  the  remaining  49  titles  of  the  Code  to  that  of  the  new 
Federal  Criminal  Code  (to  be  contained  in  amended  Title  18);  and  Title  IV  contains 
a  severability  clause  and  provides  for  a  delayed  effective  date  to  give  federal  judges, 
prosecutory  officials,  law  enforcement  personnel,  defense  counsel,  the  bar  generally, 
legal  scholars,  and  all  interested  members  of  the  community  at  large,  ample  time  to 
become   familiar  with  the   new  criminal  code. 

The  new  Title  18,  as  contained  in  Title  I  of  S.  1,  is  itself  divided  into  three  parts. 
Part  I  (The  General  Part)  contains  four  chapters:  Chapter  1,  General  Provisions; 
Chapter  2,  Principles  of  Criminal  Liability;  Chapter  3,  Bar  and  Defenses  to  Criminal 
Liability;  and  Chapter  4,  Sentencing.  Part  II  (The  Special  Part)  contains  five  chapters: 
Chapter  5,  Offenses  involving  the  Nation;  Chapter  6,  Offenses  involving  Governmental 
Processes;  Chapter  7,  Offenses  against  the  Person;  Chapter  8;  Offenses  against  Prop- 
erty; and  Chapter  9,  Offenses  against  Public  Order.  Part  III  (Administration)  con- 
tains four  chapters:  Chapter  10,  Law  Enforcement;  Chapter  11,  Courts;  Chapter  12, 
Corrections;  and  Chapter  13,  Miscellaneous. 

3S.  1400,  93d  Cong.,  1st  Sess.  (1973).  While  the  Senate  Subcommittee  held  the 
hearings  which  led  to  the  drafting  of  S.  1,  the  Department  of  Justice,  at  the  request 
of  President  Nixon,  assembled  a  special  Criminal  Code  Revision  Unit  to  study  the 
National  Commission's  Proposed  Code.  See  119  Cong.  Rec.  1  (daily  ed.  Mar.  27, 
1973)  (statement  by  the  President  after  receipt  of  the  Report  of  the  National  Com- 
mission on  Reform  of  Federal  Criminal  Laws).  See  also  The  President's  Memorandum 
to  the  Attorney  General   Directing  Action,  January   16,    1971,   id. 

The  Department  of  Justice  also  monitored  the  Senate  Subcommittee's  hearings  and 
ultimately  compiled  the  Nixon  Administration's  bill,  which  was  introduced  on  March 
27,  1973,  as  S.  1400,  entitled  the  Criminal  Code  Reform  Act  of  1973.  S.  1400,  93d 
Cong.,  1st  Sess.  (1973).  See  119  Cong.  Rec.  1-15  (daily  ed.  March  27,  1973).  Sen- 
ator Hruska  (R.,  Neb.),  in  introducing  S.  1400,  noted  its  relationship  to  the  previously 
introduced  S.  1 : 

S.   1  represents  the  diligent  and  unsparing  efforts  of  Senator  McClellan  and 
others  too  numerous  to  mention.  Similarly,  the  bill  which  I  introduce  today 
[S.  1400]  is  the  product  of  extensive  and  intensive  effort  by  the  administra- 
tion. As  is  to  be  expected,  however,  there  are  a  number  of  differences  between 
S.  1  and  S.  1400 — some  minor,  others  more  substantial — but  even  a  cursory 
comparison    between    them    demonstrates    their    essential    similarity    of    con- 
ception and  execution. 
The  new  Title   18,  as  contained  in  Title  I  of  S.   1400,  is  divided  into  three  parts: 
Part  I  (General  Provisions  and  Principles)   contains  five  chapters:  Chapter  1,  General 
Provisions;  Chapter  2,  Federal  Criminal  Jurisdiction;  Chapter  3,  Culpability;  Chapter 
4,  Complicity;  and  Chapter  5,  Defenses.  Part  II   (Offenses)   contains  nine  chapters: 
Chapter  10,  Offenses  of  General  Applicability;  Chapter  11,  Offenses  involving  National 
Security;  Chapter  12,  Offenses  involving  Foreign  Relations  and  Immigration;  Chapter 
13,   Offenses   involving   Government   Operations;   Chapter    14,    Offenses   involving   In- 
ternal Revenue  and  Customs;  Chapter    15,   Offenses  involving  Civil   Rights,   Elections 
and  Private  Communications;  Chapter   16,   Offenses  against  the  Person;   Chapter   17, 
Offenses  against  Property;  and  Chapter   18,  Offenses  involving  Public  Order,  Safety, 
Health,   and  Welfare.   Part  III    (Sentencing)    contains  five  chapters:    (a)    Chapter  20, 
General  Sentencing   Provisions;    (b)    Chapter  21,   Probation;    (c)    Chapter  22,  Fines; 
(d)  Chapter  23,  Imprisonment;  and  (e)  Chapter  24,  Death  Sentence. 
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— contain  various  alternative  provisions  applicable  to  criminal  securi- 
ties violations  that  cure  the  defects  in  the  National  Commission's  Pro- 
posed Code,  provide  more  meaningful  sanctions  and  greater  flexibility 
in  sentencing,  and  remove  many  inconsistencies  in  the  existing  law. 

In  this  article,  we  shall  attempt  to  (1)  outline  the  range  of  criminal 
prosecutions  under  existing  provisions  of  the  various  federal  securities 
statutes;  (2)  examine  the  recommendations  for  changes  in  securities  law 
criminal  provisions  contemplated  in  the  Proposed  Federal  Criminal 
Code  (hereinafter  Proposed  Code),  in  the  proposed  Criminal  Justice 
Codification,  Revision  and  Reform  Act  of  1973  introduced  as  S.  1  in 
the  Senate  Subcommittee  on  Criminal  Laws  and  Procedure  (hereinafter 
S.  1),  and  in  the  proposed  Criminal  Code  Reform  Act  of  1973  intro- 
duced as  S.  1400  on  behalf  of  the  Nixon  Administration  (hereinafter 
S.  1400);  and  (3)  discuss  suggestions  that  we  feel  should  be  included 
in  the  code  to  ensure  that  the  federal  securities  laws  continue  to  pro- 
tect the  public  interest  and  preserve  the  integrity  of  the  securities  markets. 

II.  Present  State  of  the  Law 

A.   The  Seven  Federal  Securities  Statutes  and 
their  Principal  Criminal  Provisions4 

The  federal  securities  laws  encompass  (1)  the  Securities  Act  of  1933 
(hereinafter  the  1933  Act),5  (2)  the  Securities  Exchange  Act  of  1934 
(hereinafter  the  1934  Act),6  (3)  the  Public  Utility  Holding  Company 
Act  of  1935  (hereinafter  the  1935  Act),7  (4)  the  Trust  Indenture  Act 
of  1939  (hereinafter  the  1939  Act),8  (5)  the  Investment  Company  Act 


4  Few  articles  have  been  published  regarding  the  criminal  provisions  of  the  federal 
securities  laws.  The  most  pertinent  include:  Herlands,  Criminal  Law  Aspects  of  the 
Securities  Act  of  1933,  67  U.S.L.  Rev.  562,  615  (1933);  Herlands,  Criminal  Law 
Aspects  of  the  Securities  Exchange  Act  of  1934,  21  Va.  L.  Rev.  139  (1934);  Mac- 
Intyre,  Criminal  Provisions  of  the  Securities  Act  and  Analogies  to  Similar  Criminal 
Statutes,  43  Yale  L.J.  254  (1933);  Mathews,  Criminal  Prosecutions  Under  the 
Federal  Securities  Laws  and  Related  Statutes:  The  Nature  and  Development  of  SEC 
Criminal  Cases,  39  Geo.  Wash.  L.  Rev.  901  (1971)  [hereinafter  cited  as  Mathews, 
SEC  Criminal  Prosecutions];  Mathews,  Criminal  Prosecutions  Under  the  Investment 
Company  Act  of  1940  and  the  Investment  Advisers  Act,  13  B.C.  Ind.  &  Com.  L. 
Rev.  1257  (1972)  [hereinafter  cited  as  Mathews,  Investment  Acts  Criminal  Prosecu- 
tions]. See  also  H.  Edelhertz,  The  Nature,  Impact  and  Prosecution  of  White- 
Collar  Crime  (1970);  3  L.  Loss,  Securities  Regulation  1984-2004  (2d  ed.  1961) 
[hereinafter  cited  as  L.  Loss];  6  Loss  4123-40   (Supp.   1969). 

5  15  U.S.C.  §§  77a— 77aa  (1970). 

6  15  U.S.C.  §§  78a  to  hh-1    (1970). 

7  15   U.S.C.   §§   79  to  79z-6   (1970). 

8  15  U.S.C.  §§  77aaa  to  bbb  (1970). 
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of  1940  (hereinafter  the  1940  Act),9  (6)  the  Investment  Advisers  Act 
of  1940  (hereinafter  the  Advisers  Act),10  and  (7)  the  Securities  Inves- 
tor Protection  Act  of  1970  (hereinafter  the  SIPC  Act).11 

With  the  exception  of  the  SIPC  Act,  which  is  administered  by  the 
Securities  Investor  Protection  Corporation,  the  Securities  and  Ex- 
change Commission  has  primary  responsibility  for  the  administration 
and  enforcement  of  all  the  federal  securities  laws.  Through  its  specific 
statutory  jurisdiction,12  the  SEC  can  investigate13  and  institute  civil  and 
administrative  enforcement  actions  or  refer  appropriate  cases  to  the  De- 
partment of  Justice  for  criminal  prosecution.14  Thus,  the  Department  of 
Justice  has  sole  jurisdiction  over  the  conduct  of  criminal  prosecutions 
arising  under  all  the  statutes.15 


9  15   U.S.C.    §§    80a-l    to   a-52    (1970). 

10  15  U.S.C.  §§   80b-l    to  b-21    (1970). 

11  15  U.S.C.  §§  78aaa  to  eee  (1970). 

12  1933  Act  §  20(a),  15  U.S.C.  §  77t(a)  (1970);  1934  Act  §  21(a),  15  U.S.C. 
§  78u(a)  (1970);  1935  Act  §§  18(a)-(b).  15  I'.S.C.  §§  79r(a)-(b)  (1970);  1939 
Act  §  321(a),  15  U.S.C.  §  77uuu(a)  (1970);  1440  Act  §  42(a),  15  U.S.C.  §  80a- 
41(a)    (1970);  Advisers  Act   §   209,    15   U.S.C.    8    80b-9    (1970). 

13  The  SIPC  Act  does  not  specifically  grant  eitl  er  the  Securities  Investor  Protection 
Corporation  or  the  SEC  similar  investigatory  powers;  however,  an  SIPC  trustee  ap- 
parently has  investigatory  powers  similar  to  a  bankruptcy  trustee.  See  SIPC  Act  §  6(b), 
15  U.S.C.  §  78fff(b)  (1970);  see  also  11  U.S.C.  §  72  (1970);  Greenberg,  An 
Analysis  of  the  Securities  Investor  Protection  Act  of  1970,  16  How.  L.J.  907,  934 
(1971).  In  addition,  the  SEC's  investigatory  powers  under  the  1934  Act  may  be 
interpreted  to  extend  to  the  substantive  provisions  of  the  SIPC  Act.  Section  2  of  the 
SIPC  Act,  15  U.S.C.  8  78bbb  (1970)  states:  "Except  as  otherwise  provided  in  this 
chapter,  the  provisions  of  the  Securities  Exchange  Act  of  1934  .  .  .  apply  as  if  this 
chapter  constituted  an  amendment  to,  and  was  included  as  a  section  of,  such  Act." 
See  also   1934  Act   §   24(a),   15  U.S.C.  §  78u(a)    (1970). 

14  For  a  discussion  of  the  scope  of  the  SEC's  investigatory  powers  and  relevant 
judicial  decisions  see  Mathews.  Witnesses  in  S.E.C.  Investigations:  A  Primer  for  Wit- 
nesses and  Their  Counsel  on  the  Scope  of  the  SEC's  Investigatory  Powers,  3  Rev.  of 
Sec.  Reg.  923-32  (1970).  The  formal  enforcement  remedies  pursued  by  the  SEC  are 
not  mutually  exclusive.  Simultaneous  or  successive  administrative,  civil,  and  criminal 
enforcement  proceedings  involving  identical  or  related  facts  may  result  from  a  single 
SEC  investigation.  See.,  e.g.,  Ferarra,  SEC  Division  of  Trading  and  Markets:  Detection, 
Investigation  and  Enforcement  of  Selected  Practices  that  Impair  Investor  Confidence  in 
the  Capital  Markets,  16  How.  L.J.  950  (1971);  Mathews,  SEC  Criminal  Prosecutions, 
supra  note  4,  at  964-70;  Mathews,  SEC  Civil  Injunctive  Actions— Part  II.  5  Rev.  of 
Sec.  Reg.  141,  147-48  (1972). 

15  For  instance,  the  1933  and  1934  Acts  contain  provisions  authorizing  the  SEC  to 
transmit  evidence  of  any  violations  "to  the  Attorney  General  who  may,  in  his  dis- 
cretion, institute  the  necessary  criminal  proceedings  .  .  .  ."  1933  Act  8  20(b),  15 
U.S.C.  §  77t(b)  (1970);  1934  Act  §  21(e),  15  U.S.C.  §  78u(e)  (1970).  Each  of  the 
other  statutes,  except  the  SIPC  Act,  contain  similar  provisions.  1935  Act  §  18(f).  15 
U.S.C.    §    79r(f)     (1970);    1939    Act    85    321(a)- (b),    15    U.S.C.    §§    77uuu(a)-(b) 
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The  respective  federal  securities  statutes  generally  do  not  contain 
separate,  specific  designations  indicating  when  a  proscribed  act  or  the 
failure  to  perform  a  required  act  will  constitute  a  criminal  offense.16 
Rather,  except  for  the  SIPC  Act,17  each  statute  contains  a  penalties  pro- 
vision18 which,  but  for  one  further  exception,19  has  three  operative  sec- 
tions: (1)  a  general  proscription  making  willful  violation  of  any  sub- 
stantive provision  of  the  statute  or  any  rule  or  regulation  promulgated 
thereunder  a  crime;  (2)  a  specific  proscription  making  certain  willful 
false  filings  pursuant  to  the  statute  a  crime;  and  (3)  a  section  setting 
forth  maximum  penalties  to  be  imposed  upon  conviction.20 

(1970);  1940  Act  §  41(e),  15  U.S.C.  §  80a^U(e)  (1970);  and  Advisers  Act 
§  209(e),  15  U.S.C.  §  80b-9(e)  (1970).  Presumably  the  SEC  and  the  Securities  In- 
vestor Protection  Corporation  or  an  SIPC  trustee  would,  pursuant  to  section  21(e)  of 
the  1934  Act,  15  U.S.C.  §  78u(e).  or  pursuant  to  18  U.S.C.  §  3057  (1970).  refer 
evidence  of  possible  criminal  violations  of  the  SIPC  Act,  the  Bankruptcy  Act,  or 
other  related  statutes  to  the  Department  of  Justice. 

16  See  Mathews,  SEC  Criminal  Prosecutions,  supra  note  4,  at  904-05. 

17  The  SIPC  Act  does  not  contain  a  "penalties  provision  generally  making  any 
willful  substantive  violation  of  that  Act  a  crime.  Presumably,  by  virtue  of  section  2 
of  that  Act,  15  U.S.C.  §  78bbb  (1970),  the  criminal  provisions  of  section  32(a)  of 
the  1934  Act,  15  U.S.C.  §  78ff(a)  (1970),  apply  to  substantive  violations  of  the  SIPC 
Act.  In  addition,  section  10(c)  of  the  SIPC  Act,  15  U.S.C.  §  78jjj(c)  (1970),  entitled 
"Prohibited  Acts,"  specifically  provides  that  "[w]hoever  steals,  unlawfully  and  will- 
fully converts  to  his  own  use  or  to  the  use  of  another,  or  embezzles  any  of  the 
moneys,  securities,  or  other  assets  of  SIPC  shall  be  fined  not  more  than  $50,000  or 
imprisoned  not  more  than  five  years  or  both." 

It  appears  that  the  SIPC  staff,  together  with  other  appropriate  enforcement  agencies, 
is  currently  developing  possible  criminal  prosecutions  against  persons  who  file  fraudu- 
lent claims  with  SIPC  trustees  engaged  in  liquidating  insolvent  broker-dealers.  See 
Rustin,  A  New  Game  In  Town:  Agency  That  Protects  Investors  in  Failures  Acts  to 
Protect  Itself  from  Phony  Claims,  Wall  St.  J.,  Dec.  14,  1972,  at  42. 

18  1933  Act  §  24,  15  U.S.C.  §  77x  (1970);  1934  Act  §  32(a),  15  U.S.C.  §  78ff(a) 
(1970);  1935  Act  §  29,  15  U.S.C.  §  79z-3  (1970);  1939  Act  §  325,  15  U.S.C. 
§  77yyy  (1970);  1940  Act  §  49,  15  U.S.C.  §  80(a)-48  (1970);  Advisers  Act  §  217, 
15  U.S.C.  §   80b-17   (1970). 

19  The  penalties  provision  contained  in  Advisers  Act  §  217,  15  U.S.C.  §  80b-17 
(1970),  does  not  contain  a  clause  relating  to  specific  false  filings  as  do  the  other 
statutes,  although  the  general  provision  does  appear  to  cover  all  false  filings  under 
that  Act. 

20  The  1940  Act  contains  an  additional  specific  criminal  provision,  section  37,  15 
U.S.C.   §   80a-36   (1970),  entitled   "Larceny  and   Embezzlement,"  which  provides: 

Whoever  steals,  unlawfully  abstracts,  unlawfully  and  willfully  converts  to  his 
own  use  or  to  the  use  of  another,  or  embezzles  any  of  the  moneys,  funds, 
securities,  credits,  property,  or  assets  of  any  registered  investment  company 
shall  be  deemed  guilty  of  a  crime,  and  upon  conviction  thereof  shall  be 
subject  to  the  penalties  provided  in  section  80a-48  of  this  title.  A  judgment 
of  conviction  or  acquittal  on  the  merits  under  the  laws  of  any  State  shall  be 
a  bar  to  any  prosecution  under  this  section  for  the  same  act  or  acts. 
The   1933   Act  has   an  additional   quasi-criminal   provision,   section   22(b),    15   U.S.C. 
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Although  indictments  often  include  charges  of  conspiracy,21  mail  and 
wire  fraud,22  and  false  statements,23  the  overwhelming  majority  of  prose- 
cutions under  the  federal  securities  laws  have  been  litigated  pursuant  to 
the  1933  or  1934  Acts.24  The  distinctions  between  the  principal  crimi- 


§  77r(b)  (1970),  which  provides  that  failure  to  obey  a  federal  district  court  order 
requiring  compliance  with  an  SEC  administrative,  investigative  subpoena  issued  under 
the  1933  Act,  "may  be  punished  by  said  court  as  a  contempt  thereof."  See  Penfield 
Co.  v.  SEC,  330  U.S.  585  (1947).  The  1934  Act  has  two  additional  specific  criminal 
provisions.  Section  8(a),  15  U.S.C.  §  78h(a)  (1970)  makes  the  general  criminal  pro- 
visions of  the  Act  applicable  to  willful  violations  of  section  8(a)  by  any  banks,  not 
members  of  the  Federal  Reserve  System,  that  extend  credit  to  finance  transactions 
in  securities.  Section  21(c),  15  U.S.C.  §  78u(c)  (1970),  provides  that  failure  to  obey 
an  order  of  a  federal  district  court  requiring  compliance  with  an  SEC  administrative, 
investigatory  subpoena  issued  under  the  1934  Act  may  be  punished  as  contempt,  and 
also  makes  the  refusal  to  testify  or  produce  documents  pursuant  to  the  SEC  subpoena 
a  statutory  misdemeanor  (this  provision  does  not  require  the  issuance  of  a  court 
order).  See,  e.g..  United  States  v.  Smith,  SEC  Lit.  Release  No.  4078  (S.D.N.Y., 
July  30,   1968)   and  No.  4379   (S.D.N.Y.,  July  22,    1969). 

21  18  U.S.C.  §  371   (1970). 

22  18  U.S.C.  §§  1341,  1343  (1970). 

23  18  U.S.C.  §  1001  (1970).  See  Mathews,  SEC  Criminal  Prosecutions,  supra  note  4,  at 
911-13. 

24  To  the  authors'  knowledge,  there  have  been  only  four  criminal  prosecutions  under 
the  Advisers  Act  since  its  passage  over  30  years  ago.  Three  of  the  four  cases  never 
reached  trial  because  guilty  or  nolo  contendere  pleas  were  entered;  in  the  fourth  case, 
the  defendant  was  acquitted  at  trial.  Consequently,  there  are  no  appellate  decisions 
construing  the  criminal  provisions  of  the  Act.  See  Mathews,  Investment  Acts  Criminal 
Prosecutions,  supra  note  4,  at  1260-61.  Prior  to  1972,  there  had  been  only  five  crim- 
inal prosecutions  brought  under  the  1940  Act,  and  only  two  of  them  had  resulted  in 
a  full  jury  trial.  In  fact,  the  only  appellate  decision  within  the  authors'  knowledge 
that  has  construed  the  criminal  provisions  of  the  1940  Act  is  the  Second  Circuit's 
landmark  opinion  in  United  States  v.  Deutsch,  451  F.2d  98  (2d  Cir.  1971).  See 
Mathews,  Investment  Acts  Criminal  Prosecutions,  supra  note  4,  at  1261.  For  a  1940 
Act  prosecution  in  1973  involving  the  acceptance  of  illegal  compensation  by  advisers 
to  several  mutual  funds,  see  United  States  v.  Hagopian,  SEC  Lit.  Release  No.  5772 
(S.D.N.Y.,  1973)  and  United  States  v.  Sanders,  SEC  Lit.  Release  No.  5773  (S.D.N.Y., 
1973). 

To  the  authors'  knowledge,  there  has  never  been  a  criminal  prosecution  under  the 
1939  Act,  and  there  have  been  no  prosecutions  under  the  1935  Act  for  over  30  years. 
Early  in  the  administration  of  the  1935  Act,  there  was  a  major  criminal  prosecution 
thereunder  in  which  the  Union  Electric  Company  of  Missouri  and  its  president  were 
convicted  of  willfully  violating  section  12(h)  of  that  Act,  15  U.S.C.  §  79/(h),  which 
forbids  political  contributions  by  utility  holding  companies  and  their  subsidiaries. 
United  States  v.  Union  Electric  Company  of  Missouri  (E.D.  Mo.  1940),  aff'cl  sub 
nom.  Egan  v.  United  States,  137  F.2d  369  (8th  Cir.  1943).  Three  officials  of  the 
company  were  convicted  of  perjury  in  connection  with  their  testimony  in  an  SEC 
investigation  regarding,  among  other  things,  a  "slush  fund"  which  had  been  accumu- 
lated by  the  company  through  various  artifices,  such  as  the  padding  of  expense  ac- 
counts, kickbacks  on  legal  fees,  and  payments  to  contractors  and  insurance  agents. 
Boehm  v.  United  States,  123  F.2d  791  (8th  Cir.  1941).  Another  major  case  involving 
criminal    violations    in    the    development    of   a    large    public    utility    holding    company 
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nal  provisions  of  those  two  statutes  are  therefore  quite  important.25  Both 
statutes  require  a  "willful"  violation  of  one  of  the  substantive  provisions 
of  the  respective  Acts  or  any  rule  or  regulation  promulgated  thereunder 
in  order  to  constitute  a  crime;26  such  violation   constitutes  a  felony. 


system,    Associated    Gas   &   Electric,   was   prosecuted    under   the    Federal    Mail    Fraud 
Statute,   18   U.S.C.   §    1341    (1970).   United   States   v.   Hopson    (S.D.N. Y.    1940). 
To  date  there  have  been  no  criminal  prosecutions  under  the  SIPC  Act. 

25  1933  Act  §  24,    15  U.S.C.   §   77x   (1970)    provides: 

Any  person  who  willfully  violates  any  of  the  provisions  of  this  subchapter, 
or  the  rules  and  regulations  promulgated  by  the  Commission  under  authority 
thereof,  or  any  person  who  willfully,  in  a  registration  statement  filed  under 
this  subchapter,  makes  any  untrue  statement  of  a  material  fact  or  omits  to 
state  any  material  fact  required  to  be  stated  therein  or  necessary  to  make 
the  statements  therein  not  misleading,  shall  upon  conviction  be  fined  not 
more  than  $5,000  or  imprisoned  not  more  than  five  years,  or  both. 
1934  Act  §  32(a),  15  U.S.C.  §  77ff(a),  (1970)  states: 

Any  person  who  willfully  violates  any  provision  of  this  chapter,  or  any  rule 
or  regulation  thereunder  the  violation  of  which  is  made  unlawful  or  the  ob- 
servance of  which  is  required  under  the  terms  of  this  chapter,  or  any  person 
who  willfully  and  knowingly  makes,  or  causes  to  be  made,  any  statement 
in  any  application,  report  or  document  required  to  be  filed  under  this  chapter 
or  any  rule  or  regulation  thereunder  or  any  undertaking  contained  in  a 
registration  statement  as  provided  in  subsection  (d)  of  section  [15]  of  this 
title,  which  statement  was  false  or  misleading  with  respect  to  any  material 
fact,  shall  upon  conviction  be  fined  not  more  than  $10,000,  or  imprisoned 
not  more  than  two  years,  or  both,  except  that  when  such  person  is  an  ex- 
change, a  fine  not  exceeding  $500,000  may  be  imposed;  but  no  person  shall 
be  subject  to  imprisonment  under  this  section  for  the  violation  of  any  rule 
or  regulation  if  he  proves  that  he  had  no  knowledge  of  such  rule  or  regulation. 

26  A  degree  of  "willfulness"  sufficient  to  support  a  criminal  conviction  does  not 
require  proof  of  actual  "knowledge"  or  consciousness  of  guilt.  A  "person  can  willfully 
violate  an  SEC  rule  even  if  he  does  not  know  of  its  existence."  United  States  v.  Peltz, 
433  F.2d  48,  54  (2d  Cir.  1970).  See  also  United  States  v.  Schwartz,  464  F.2d  499 
(2d  Cir.  1972);  United  States  v.  Custer  Channel  Wing  Corp.,  376  F.2d  675,  680 
(4th  Cir.  1967);  United  States  v.  l.illey.  291  F.  Supp.  989  (S.D.  Tex.  1968);  Herlands, 
Criminal  Law  Aspects  of  the  Exchange  Act  of  1934,  21  Va.  L.  Rev.  139,  145-6  n.17, 
148-49  (1934).  Compare  Roe  v.  United  States,  287  F.2d  435,  441-2  (5th  Cir.  1961), 
with  Roe  v.  United  States.  316  F.2d  617,  621  (5th  Cir.  1963).  Compare  United 
States  v.  Crosby,  294  F.2d  928  (2d  Cir.  1961)  with  United  States  v.  Hill.  298  F. 
Supp.  1221  (D.  Conn.  1969).  The  term  "willful"  means  only  that  the  act  was  done 
deliberately,  as  opposed  to  accidentally.  Cf.  Ellis  v.  United  States,  206  U.S.  246,  257 
(1907);  McBride  v.  United  States,  255  F.2d  249,  254  (5th  Cir.  1955):  Nabob  Oil  Co. 
v.  United  States,  190  F.2d  478.  480  (10th  Cir.  1951). 

In  criminal  statutes,  "willful"  means  no  more  than  that  "the  person  charged  with  the 
duty  knows  what  he  is  doing.  It  does  not  mean  that,  in  addition,  he  must  suppose 
that  he  is  breaking  the  law."  American  Surety  Co.  v.  Sullivan,  7  F.2d  605,  606  (2d 
Cir.  1925).  But  see  United  States  v.  Murdock,  290  U.S.  389,  394-95  (1933).  For  a 
general  discussion  of  the  "willfulness"  and  "knowledge"  requirements  under  various 
criminal  provisions  of  the  federal  securities  statutes,  see  Mathews,  SEC  Criminal 
Prosecutions,  suprtt  note  4,  at  950-58:  3  Loss,  supra  note  4.  at  1986-87;  6  Loss, 
supra  note  4.  at  4124-27. 
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While  the  express  false  filing  clause  in  section  24  of  the  1933  Act  re- 
quires only  that  the  alleged  violative  act  be  done  "willfully,"  the  com- 
parable clause  in  section  32(a)  of  the  1934  Act  makes  a  false  filing  a 
crime  only  if  the  violative  act  is  done  both  "willfully  and  knowingly." 

Over  the  years,  through  application  of  section  24  of  the  1933  Act 
and  section  32(a)  of  the  1934  Act,  criminal  prosecutions  have  been 
pursued  under  the  substantive  provisions  of  those  two  statutes.27  In  ad- 

27  The    following   cases   illustrate    prosecutions   under   the    substantive    provisions    of 
the  1933  Act. 

(1)  Fraud  in  the  sale  of  securities,  1933  Act  8  17(a),  15  U.S.C.  77q(a)  (1970). 
Dosek  v.  United  States.  405  F.2d  405  (10th  Cir.  1968);  Swaffield  v.  United  States, 
403  F.2d  666  (9th  Cir.  1968);  Galbraith  v.  United  States,  387  F.2d  617  (10th  Cir. 
1968);  Wall  v.  United  States,  384  F.2d  758  (10th  Cir.  1967);  United  States  v.  Mac- 
Guire,  381  F.2d  306  (2d  Cir.  1967);  United  States  v.  Bilotti,  380  F.2d  649  (2d  Cir. 
1967);  Elbel  v.  United  States,  364  F.2d  127  (10th  Cir.  1966);  United  States  v.  Kelly. 
349  F.2d  720  (2d  Cir.  1965);  Little  v.  United  States,  331  F.2d  287  (8th  Cir.  1964): 
United  States  v.  Benjamin,  328  F.2d  854  (2d  Cir.  1964);  Farrell  v.  United  States. 
321  F.2d  409  (9th  Cir.  1963);  United  States  v.  Ross,  321  F.2d  61  (2d  Cir.  1963); 
United  States  v.  Crosby,  294  F.2d  928  (2d  Cir.  1961);  United  States  v.  Tellier,  255 
F.2d  441  (2d  Cir.  1958);  Palmer  v.  United  States,  229  F.2d  861  (10th  Cir.  1955); 
Frank  v.  United  States,  220  F.2d  559  (10th  Cir.  1955):  Llanos  v.  United  States.  206 
F.2d  852  (9th  Cir.  1953);  United  States  v.  Monjar,  147  F.2d  916  (3d  Cir.  1945); 
Harper  v.  United  States,  143  F.2d  795  (8th  Cir.  1944);  Holmes  v.  United  States,  134 
F.2d  125  (8th  Cir.  1943);  Kopald-Quinn  &  Co.  v.  United  States,  101  F.2d  628  (5th 
Cir.  1939);  Troutman  v.  United  States.  100  F.2d  628  (10th  Cir.  1938);  Seeman  v. 
United  States,  96  F.2d  732  (5th  Cir.  1938);  Coplin  v.  United  States,  88  F.2d  852 
(9th  Cir.  1937);  United  States  v.  Birrell,  266  F.  Supp.  539  (S.D.N.Y.  1967);  United 
States  v.  Robertson,  181  F.  Supp.  158  (S.D.N.Y.  1960);  subsequent  convictions  aff'd 
in  part  and  rev'd  in  part,  298  F.2d  739   (2d  Cir.   1962);  United  States  v.  Van  Allen, 

28  F.R.D.   329   (S.D.N.Y.    1961);  United  States  v.  Danser,  26  F.R.D.  580   (D.   Mass. 
1959),  subsequent  convictions  aff'd,  281    F.2d  492    (1st  Cir.    1960). 

(2)  There  have  been  only  two  criminal  prosecutions  under  the  anti-touting  provi- 
sions of  section  17(b)  of  the  1933  Act,  15  U.S.C.  779(b)  (1970).  See  United  States  v. 
Van  Vollmer,  SEC  Lit.  Release  No.  3790  (S.D.  Ind.,  Aug.  18,  1967),  subsequent  con- 
victions aff'd  sub  nom.  United  States  v.  Amick,  439  F.2d  351  (7th  Cir.  1971);  United 
States  v.  Todd,  SEC  Lit.  Release  No.  1838  (D.  Mass..  Nov.  17,  1960),  21  SEC  Ann. 
Rep.  166  (1961). 

(3)  Failure  to  register  the  interstate  public  distribution  of  non-exempt  securities, 
1933  Act  §  5,  15  U.S.C.  §  77e.  United  States  v.  Wolfson,  405  F.2d  779  (2d  Cir. 
1968),  aff'g  269  F.  Supp.  621  (S.D.N.Y.,  1967);  United  States  v.  Hayutin,  398  F.2d 
944   (2d  Cir.    1968);   United  States   v.   Abrams,    357   F.2d   583    (2d   Cir.    1966),   aff'g 

29  F.R.D.  178  (S.D.N.Y.  1961);  United  States  v.  Doyle,  348  F.2d  715  (1st  Cir. 
1965);  McDaniel  v.  United  States,  343  F.2d  785  (5th  Cir.  1965);  United  States  v. 
Re,  336  F.2d  306  (2d  Cir.  1964);  Kistner  v.  United  States,  332  F.2d  978  (8th  Cir. 
1964);  United  States  v.  Crosby,  294  F.2d  928  (2d  Cir.  1961);  Roe  v.  United  States. 
287  F.2d  435  (5th  Cir.  1961):  Price  v.  United  States,  200  F.2d  652  (10th  Cir.  1953): 
Shaw  v.  United  States,  131  F.2d  478  (9th  Cir.  1942);  United  States  v.  Kane.  243 
F.  Supp.  746  (S.D.N.Y.  1965);  United  States  v.  Steel,  38  F.R.D.  421  (S.D.N.Y 
1965),  aff'd  359  F.2d  381  (2d  Cir.  1966);  United  States  v.  Attaway,  211  F.  Supp.  682 
(D.  La.   1962);  United  States  v.  Van  Allen,  28  F.R.D.  329  (S.D.N.Y.   1961);  United 
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States  v.  Hughes,  195  F.  Supp.  795  (S.D.N.Y.  1961);  United  States  v.  Kimball  Securities, 
Inc.,  25  F.R.D.  172  (S.D.N.Y.  1960);  United  States  v.  Catarelli,  183  F.  Supp.  783  (D. 
Utah  1959);  United  States  v.  Sussman,  37  F.  Supp.  294  (E.D.  Pa.  1941). 

(4)  False  registration  statement  (or  amendment  thereto),  1933  Act  §  24,  15  U.S.C. 
§  77x.  United  States  v.  Dallago,  427  F.2d  546  (D.C.  Cir.  1969);  Swaffield  v.  United 
States,  403  F.2d  666  (9th  Cir.  1968);  United  States  v.  Wentland,  234  F.  Supp.  936 
(D.D.C.  1964);  United  States  v.  Pope,  189  F.  Supp.  12  (S.D.NY.  1960).  United 
States  v.  Galfand,  SEC  Lit.  Release  No.  4530  (Jan.  30,  1970).  Sometimes,  the  sale 
of  securities  pursuant  to  a  false  or  misleading  registration  statement  is  prosecuted 
as  a  section  17(a)  violation,  15  U.S.C.  §  77q(a).  See  Danser  v.  United  States,  26 
F.R.D.  580  (D.  Mass.  1959),  subsequent  conviction  aff'd,  281  F.2d  492  (1st  Cir. 
1960),  or  as  a  violation  of  the  general  federal  false  statement  statute,  18  U.S.C. 
§  1001,  see  United  States  v.  Ultrasonic  Corp.,  SEC  Lit.  Rel.  No.  1443  (D.  Mass., 
May   18,   1959)   and  No.   1497    (Oct.    1,   1959). 

The  following  cases  illustrate  prosecutions  under  the  substantive  provisions  of  the 
1934  Act. 

(1)  Fraud  in  the  purchase  or  sale  of  securities,  1934  Act  §  10(b),  15  U.S.C. 
§  78j(b)  (1970)  and  rule  10b-5,  17  C.F.R.  §  240.10b-5  (1972).  United  States  v. 
Peltz,  433  F.2d  48  (2d  Cir.  1970);  United  States  v.  Re,  336  F.2d  306  (2d  Cir.  1964); 
United  States  v.  Clark,  CCH  Fed.  Sec.  L.  Rep.  f  93,925  (S.D.N.Y.  1973);  United 
States  v.  Lilley,  291  F.  Supp.  989  (S.D.  Tex.  1968);  United  States  v.  Wolfson  (Merritt- 
Chapman  &  Scott),  289  F.  Supp.  903  (S.D.N.Y.  1968),  subsequent  convictions  rev'd, 
437  F.2d  862  (2d  Cir.  1970);  United  States  v.  Shindler,  173  F.  Supp.  393  (S.D.N.Y. 
1959). 

(2)  Manipulation  of  the  market  for  exchange  listed  securities,  1934  Act  §  9(a), 
15  U.S.C.  §  78i  (1970).  United  States  v.  D'Honau,  459  F.2d  73  (9th  Cir.  1972); 
United  States  v.  Stein,  456  F.2d  844  (2d  Cir.  1972);  United  States  v.  Williams,  424 
F.2d  344  (5th  Cir.  1970);  United  States  v.  Re,  336  F.2d  306  (2d  Cir.  1964);  United 
States  v.  Dardi,  330  F.2d  306  (2d  Cir.  1964);  United  States  v.  Minuse,  142  F.2d  388 
(2d  Cir.  1944);  Boehm  v.  United  States,  123  F.2d  791  (8th  Cir.  1941);  United  States 
v.  Brooks  [1971-72  Transfer  Binder]  CCH  Fed.  Sec.  L.  Rep.  11  93,478  (S.D.N.Y. 
1972);  United  States  v.  Projansky,  44  F.R.D.  550  (S.D.N.Y.  1968);  United  States  v. 
Schindler,  13  F.R.D.  292  (S.D.N.Y.  1952);  cf.  United  States  v.  Morgan,  118  F. 
Supp.  621  (S.D.N.Y.  1953)  (civil  action  alleging  conspiracy  in  violation  of  anti-trust 
laws  and  anti-manipulative  provisions  of  securities  laws).  The  anti-fraud  provisions 
of  section  17(a)  of  the  1933  Act,  15  U.S.C.  §  77q(a)  (1970),  are  sometimes  utilized 
to  prosecute  manipulation  crimes.  See,  e.g.,  Coplin  v.  United  States,  88  F.2d  652 
(9th  Cir.  1937).  See  also  3  Loss,  supra  note  4,  at  1561  n.126. 

(3)  Over-the-counter  securities,  1934  Act  §  10(b),  15  U.S.C.  §  78j(b)  (1970)  and 
rule  10b-5,  17  C.F.R.  §  240.10b-5  (1972)  (sometimes  1933  Act  §  17(a),  15  U.S.C. 
§  77q(a)  (1970).  United  States  v.  Hayutin,  398  F.2d  944  (2d  Cir.  1968);  United 
States  v.  Bilotti,  380  F.2d  649  (2d  Cir.  1967);  United  States  v.  Ross,  321  F.2d  61 
(2d  Cir.  1963).  See  6  Loss,  supra  note  4,  at  3759-60;  3  Loss,  supra  note  4,  at  1561  n. 
126,  1567-68.  See  also  Note,  Manipulation  of  the  Stock  Markets  under  the  Securities 
Laws,  99  U.  Pa.  L.  Rev.  651   (1951). 

(4)  Failure  to  file,  or  false  filing  of,  or  hindering,  obstructing  or  delaying  filing  of, 
required  annual,  periodic  or  related  reports  or  registration  statements,  1934  Act  §§  12, 
13,  32(a),  15  U.S.C.  §§  781,  m,  ff(a)   (1970): 

(a)  Annual  reports  and  accompanying  financial  statements — United  States  v.  Simon, 
425  F.2d  796  (2d  Cir.   1970);  United  States  v.  Eskow,  422  F.2d  1060  (2d  Cir.  1970); 

(b)  Current  reports— United  States  v.  Colasurdo,  253  F.2d  585  (2d  Cir.  1971).  See 
also  United  States  v.  Guterma,  281  F.2d  742  (2d  Cir.  1960);  United  States  v.  Clark, 
CCH  Fed.  Sec.  L.  Rep.  f  93,925  (S.D.N.Y.   1973);  United  States  v.  Cohn,  SEC  Lit. 
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Release  No.  4193  (S.D.N.Y.  1968);  United  States  v.  Leitman,  SEC  Lit.  Release  No. 
3985  (S.D.N.Y.,  April  23,  1968),  and  No.  4142  (Oct.  25,  1968),  36  SEC  Ann.  Rep. 
122-23  (1970);  United  States  v.  Braudy,  SEC  Lit.  Release  No.  3985  (S.D.N.Y.,  April 
23,  1968)  and  No.  4142  (Oct.  25,  1968);  United  States  v.  Coster,  10  SEC  Ann. 
Rep.  194  (S.D.N.Y.),  affd  sub  nom.  United  States  v.  McGloon,  116  F.2d  285  (2d 
Cir.  1940);  United  States  v.  Wolfson  ( Merritt-Chapman  &  Scott),  293  F.  Supp.  393 
(S.D.N.Y.  1968),  subsequent  convictions  revel,  437  F.2d  862  (2d  Cir.  1970). 

(5)  False  proxy  statements  or  soliciting  material,  1934  Act  §§  14,  32(a),  15  U.S.C. 
§  78*,  ff(a)  (1970).  United  States  v.  Cohn,  SEC  Lit.  Release  No.  4193  (S.D.N.Y., 
Dec.  27,  1968)  and  No.  4142  (Oct.  25,  1968),  (36  SEC  Ann.  Rep.  122-23  (1970)); 
United  States  v.  Guterma,  189  F.  Supp.  265  (S.D.N.Y.  1960);  United  States  v.  Pope, 
189  F.  Supp.  12  (S.D.N.Y.  1960);  United  States  v.  Olen,  183  F.  Supp.  212  (S.D.N.Y.), 
petition  for  mandamus  denied  sub  nom.  United  States  v.  Cashin,  281  F.2d  669  (2d  Cir. 

1960);  United  States  v.  Talenfield,  SEC  Lit.  Release  No.  1623  (W.D.  Pa.,  Mar.  21, 
1960). 

(6)  Failure  to  file,  or  false  filing  of,  "insider"  ownership  reports,  1934  Act  §  16(a), 
15  U.S.C.  §  78p(a)  (1970).  United  States  v.  Guterma,  281  F.2d  742  (2d  Cir.  1960); 
United  States  v.  Orovitz,  SEC  Lit.  Release  No.  4148  (S.D.N.Y.,  Oct.  25,  1968); 
United  States  v.  Roth,  SEC  Lit.  Release  No.  3538  (S.D.N.Y.,  July  7,  1966);  United 
States  v.  Gilbert,  SEC  Lit.  Release  No.  2300  (S.D.N.Y.,  June  28,   1962). 

(7)  False  broker-dealer  applications  and  registrations,  1934  Act  §§  15(a)-(b),  15 
U.S.C.  §§  78o(a)-(b)  (1970).  United  States  v.  Herman,  SEC  Lit.  Release  No.  3974 
(S.D.N.Y.,  April  11,  1968);  United  States  v.  Herald,  16  SEC  Ann.  Rep.  150  (1950). 

(8)  False  broker-dealer  annual  financial  statements,  1934  Act  §  17(a),  15  U.S.C. 
§  78q(a)  (1970),  or  subordinated  loan  agreements,  §  15(c),  15  U.S.C.  §  78o(c)  and 
rule  15c3-l,  17  C.F.R.  §  240.15c3-l  (1972)  and  rule  17a-5,  17  C.F.R.  §  240.17a-5 
(1972).  United  States  v.  Sills,  SEC  Lit.  Release  No.  1592  (S.D.  Fla.,  Feb.  18,  1960); 
United  States  v.  Callanan,  SEC  Lit.  Release  No.  358  (D.  Mass.,  Aug.  15,  1946).  Rule 
15c3-l(c)(7)(G),  17  C.F.R.  §  240.15c3-l  (c)(7)(G)  (1972):  United  States  v.  Sin- 
gleton, SEC  Lit.  Release  No.  4467  (E.D.  Mo.,  Oct.  30,  1969).  By  virtue  of  section 
32(c)  of  the  1934  Act,  15  U.S.C.  §  78ff(c)  (1970),  a  general  violation  of  the  "net 
capital  rule,"  Rule  15c3-l,  17  C.F.R.  §  240.15c3-l  (1972),  cannot  be  a  crime;  how- 
ever, in  connection  with  documents  required  to  be  filed  with  an  office  of  the  SEC 
under  the  "net  capital  rule,"  such  as  a  subordinated  loan  agreement,  section  32(c) 
provides  that  a  false  statement  in  such  documents  may  be  prosecuted  in  the  same 
manner  as  any  other  false  filing  crime. 

(9)  False  broker-dealer  books  and  records,  1934  Act  §  17(a),  15  U.S.C.  §  78q(a) 
(1970).  Rules  17a-3,  17a-4,  17  C.F.R.  §§  240.17a-3,  17a^t  (1972):  United  States 
v.  Berman,  SEC  Lit.  Release  No.  1368  (S.D.N.Y.,  Dec.  4,  1958);  United  States  v. 
Waddy,  16  SEC  Ann.  Rep.  150  (1950);  United  States  v.  Callanan,  12  SEC  Ann. 
Rep.   109  (1946). 

(10)  Illegal  extensions  of  credit  by  broker-dealers  and  banks,  1934  Act  §  7(c), 
15  U.S.C.  78g(c)  (1970).  Regulation  T,  12  (C.F.R.  §  220  (1973):  United  States  v. 
McDermott,  131  F.2d  313  (7th  Cir.  1942);  United  States  v.  Van  de  Carr,  343  F.  Supp. 
993  (CD.  Cal.  1972),  United  States  v.  Mallin,  B.N.A.  Sec.  Reg.  &  L.  Rep.  No.  165,  at 
A-ll  (S.D.N.Y.,  Banca  Comerciale  E  d'Investimenti,  325  F.  Supp.  1384  (S.D.N.Y. 
1971);  United  States  v.  Whorl,  SEC  Lit.  Release  No.  4478  (S.D.N.Y.,  Nov.  24,  1969); 
United  States  v.  Lerner,  SEC  Lit.  Release  No.  4383  (S.D.N.Y.,  July  30,  1969);  United 
States  v.  Coggeshall  &  Hicks,  SEC  Lit.  Release  No.  4333  (S.D.N.Y.,  May  19,  1969); 
United  States  v.  Norwood,  SEC  Lit.  Release  No.  3798  (M.D.  Fla.,  Aug.  29,  1967), 
No.  4563  (March  18,  1970),  and  No.  4539  (Feb.  9,  1970). 

(11)  Illegal  "short-selling"  of  listed  securities,  1934  Act  §  10(a),  15  U.S.C.  § 
78j(a)    (1970),   and   rule    10a-l,    17    C.F.R.    §    240.10a-l    (1972).    United    States    v. 
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dition,  criminal  contempt  prosecutions  are  often  brought  jointly  by  the 
SEC  and  the  Department  of  Justice  when  there  is  a  violation  of  an  in- 
junction, previously  obtained  in  an  SEC  civil  action,  enjoining  the  de- 
fendant from  future  violations  of  designated  provisions  of  one  or  more 
of  the  statutes.28 

B.  Background  of  the  Present 
Statutory  Provisions 

The  importance  of  providing  numerous  criminal  prohibitions  to  pro- 
tect the  integrity  of  the  securities  markets  and  the  general  investing 
public  is  demonstrated  by  the  history  of  the  various  federal  securities 
statutes. 

1.  The  1933  Act.  The  1933  Act,  passed  in  the  aftermath  of  the 
Great  Crash,  signalled  the  federal  government's  decision  to  enter  the 
field  of  securities  regulation.29  Truth  in  the  offer  and  sale  of  securities 
was  the  primary  congressional  objective.  The  old  common  law  maxim 
"let  the  buyer  beware"  was  changed  to  "let  the  seller  beware  in  the  sale 
of  securities."30 

Peltz,  433  F.2d  48  (2d  Cir.  1970);  United  States  v.  Mandel,  296  F.  Supp.  1038 
(S.D.N.Y.   1969). 

(12)  Various  particularized  fraudulent  broker-dealer  practices,  1934  Act  §  8(c), 
15(c)(1),  15  U.S.C.  §§  78h(c),  o(l)  (1970)  and  the  rules  thereunder. 

(a)  Illegal  hypothecation  of  customers'  securities,  section  8(c),  15  U.S.C.  §  78h(c) 
(1970)— United  States  v.  Schwartz,  464  F.2d  499  (2d  Cir.  1972);  United  States  v. 
Morrison,   10  SEC  Ann.  Rep.   194   (1944). 

(b)  Illegal  "free-riding,"  rule  10b-5,  17  C.F.R.  §  240.10b-5  (1972)— United  States 
v.  Grant  and  Service  Securities,  462  F.2d  28  (2d  Cir.  1972);  United  States  v.  Lerner, 
SEC  Lit.  Release  No.  4383   (S.D.N.Y.,  July  30,  1969). 

(c)  Failure  to  disclose  control  of  issuer,  rule  15c  1-5,  17  C.F.R.  §  240. 15c  1-5  (1972) 
—United  States  v.  Grossman,  SEC  Lit.  Release  No.  3097  (S.D.  Cal.,  Dec.  2,  1964). 

(d)  "Churning,"  rule  15cl-7,  17  C.F.R.  §  240.15cl-7  (1972)— United  States  v. 
McDermott,  131  F.2d  313  (7th  Cir.  1942);  United  States  v.  J.  Arthur  Warner,  SEC 
Lit.  Release  No.  910  (D.  Mass.,  April  27,  1955)  and  No.  920  (Jan.  10,  1955)  (21 
SEC  Ann.  Rep.  109  (1955));  United  States  v.  Keller,  SEC  Lit.  Release  No.  2676 
(D.  Mass.,  June  27,  1963).  Many  other  particularized  fraudulent  broker-dealer  prac- 
tices are  often  prosecuted  under  section  17(a)  of  the  1933  Act,  15  U.S.C.  §  77q(a) 
(1970).  See  Mathews,  SEC  Criminal  Prosecutions,  supra  note  4,  at  910n.55. 

28  See,  e.g.,  Frank  v.  United  States,  395  U.S.  147  (1969);  United  States  v.  Jackson, 
426  F.2d  305  (5th  Cir.  1970);  Williams  v.  United  States,  402  F.2d  47  (10th  Cir. 
1967);  United  States  v.  Custer  Channel  Wing  Corp.,  376  F.2d  675  (4th  Cir.  1967); 
United  States  v.  Hill,  298  F.  Supp.  1221  (D.  Conn.  1969).  See  also  Mathews,  SEC 
Criminal  Prosecutions,  supra  note  4,  at  946-50,  955. 

29  See  38  SEC.  Ann.  Rep.  23-28  (1972). 

30  This  philosophy,  underlying  passage  of  the  1933  Act,  was  expressed  by  President 
Franklin  D.  Roosevelt,  upon  signing  the  bill  containing  the  Act:  "This  proposal  adds 
to  the  ancient  rule  of  caveat  emptor,  the  further  doctrine  'let  the  seller  also  beware.' 
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The  1933  Act  contains  two  basic  devices  designed  to  insure  full  dis- 
closure in  the  sale  of  securities:  the  registration3'  and  the  anti-fraud32  pro- 
visions. The  registration  section  broadly  prohibits  the  offer,  sale,  and 
delivery  after  sale  of  unregistered  securities  by  use  of  the  mails  or  means 
and  instruments  of  interstate  commerce.  Although  Draconian  in  scope,33 
the  prohibitions  contain  numerous  statutory  exemptions  which  in  effect 
limit  their  purview  to  interstate  public  distributions  of  a  primary  or  sec- 
ondary nature.34 

Registration  requires  full  disclosure  of  all  material  facts  concerning 
the  issuer,  including  its  financial  condition,  its  business,  and  the  nature 
of  its  securities.35  The  registration  statement  and  prospectus  requirements 
are  intended  to  provide  a  prospective  investor  with  all  the  information 
necessary  for  an  informed  investment  decision.  The  Act  places  the  burden 
upon  the  issuer,  its  officers  and  directors,  its  counsel,  its  independent 
auditors,  and  the  underwriters  to  exercise  due  diligence  in  preparing  the 
registration  statement  and  prospectus  to  insure  the  accuracy  of  informa- 
tion contained  therein.  Breach  of  this  duty  may  entail  drastic  civil  lia- 
bility,36 or,  in  more  flagrant  cases,  criminal  prosecution.37 

The  false  filing  provision  in  section  24  of  the  1933  Act,  which  makes 
it  unlawful  for  a  person  to  willfully  make  "any  untrue  statement  of  a 
material  fact"  in  a  registration  statement  or  to  omit  "to  state  any  material 
fact  required  to  be  stated  therein  or  necessary  to  make  the  statements 
therein  not  misleading,"  contains  somewhat  awkward  language.38  An 
examination  of  the  legislative  history  of  section  24  sheds  some  light  upon 
the  congressional  objective  of  this  provision. 


It  puts  the  burden  of  telling  the  whole  truth  on  the  seller."  H.R.  Rep.  No.  85,  73d 
Cong.,   1st  Sess.  2   (1933). 

ai  1933  Act  §  5,   15  U.S.C.  §  77e   (1970). 

32  1933   Act   §    17(a),   15  U.S.C.  §  77q(a)   (1970). 

™Sce  1   Loss,  supra  note  4,  at  178-265. 

™  See  1  Loss,  supra  note  4,  at  559-715.  Primary  distributions  are  those  made  on 
behalf  of  an  issuer  corporation  or  other  person  or  entity,  whereas  secondary  distribu- 
tions are  those  made  on  behalf  of  the  "insiders"  and  controlling  shareholders  of  an 
issuer. 

:t5AII  offerees  and  purchasers  of  registered  securities  must  receive  a  prospectus — a 
somewh;it  condensed  version  of  the  registration  statement,  in  that  the  prospectus  omits 
copies  of  various  pertinent  documents  such  as  material  contracts  relating  to  the  issuer's 
business  and    underwriting  contracts. 

™Sec  1933  Act  8  11.  15  U.S.C.  §  77k  (1970).  See  also  Feit  v.  Leasco  Data  Proc- 
essing Equipment  Corp.,  332  F.  Supp.  544  (E.D.N.Y.  1971);  Escott  v.  Bar  Chris 
Construction   Corp..  283   F.  Supp.  643    (S.D.N.Y.    1968). 

37 See,  e.g.,  Danser  v.  United  States,  281   F.2d  492  (1st  Cir.   1960). 

18  Identical  language  is  contained  in  sections  8(d)  and  11(a)  of  the  Act,  and  some- 
what similar  language  is  contained  in  sections  8(b),    12(2)   and   17(a)(2). 
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Relying  on  Rex  v.  Kylsant,39  one  of  the  first  recorded  fraud  prosecu- 
tions based  solely  upon  material  omissions  in  a  prospectus,  Congress  in 
section  24  sought  to  proscribe  "half-truths"  as  well  as  outright  false- 
hoods. While  common  law  fraud  requires  proof  of  an  affirmative  false 
statement  of  a  material  fact,40  the  legislative  history  clearly  demonstrates 
that  Congress  intended  to  make  the  willful  omission  of  material  facts 
from  a  registration  statement  a  crime.41  At  best,  the  common  law  re- 
garded such  an  ommission  as  "equitable  fraud,"  giving  rise  solely  to  a 
civil  action  for  rescission  of  the  purchase  contract.42 

Just  as  the  false  filing  provisions  in  section  24  proscribe  "equitable 
fraud"  in  a  registration  statement,  so  too  section  24  and  the  general  anti- 
fraud  provision  contained  in  section  17(a)  proscribe  "equitable  fraud" 
in  the  offer  or  sale  of  securities  generally,  whether  oral  or  written,  or 
contained  in  a  prospectus  in  a  registered  offering.43 

2.  The  1934  Act.  The  1934  Act  supplements  the  Securities  Act  of 
1933  in  numerous  ways.44  It  requires  that  registered  issuers  make  con- 

39  In  Rex  v.  Kylsant,  [1932]  1  K.  B.  442,  Lord  Kylsant  was  prosecuted  for  fraud 
in  connection  with  an  offering  of  securities  by  a  shipping  company  in  1929.  Every 
statement  contained  in  the  prospectus  used  to  sell  the  securities  was  true.  However, 
the  prospectus  failed  to  disclose  that  the  issuer  had  suffered  operating  losses  in  the 
years  immediately  preceding  the  securities  offering  and  the  profits  it  reported  were 
the  result  of  the  readjustment  of  reserves  which  had  been  built  up  during  the  First 
World  War.  Shortly  after  the  securities  offering,  the  shipping  company  went  into 
bankruptcy.  Lord  Kylsant  was  chairman  of  the  board  of  directors  of  the  issuer  and 
had  signed  the  prospectus  with  knowledge  of  the  operating  losses  and  the  readjustment 
of  the  reserves  to  show  a  profit.  See  Stiebel,  Inferences  From  A  Prospectus,  48  L.Q. 
Rev.  43  (1932);  Note,  Rex  v.  Kylsant—/!  New  Golden  Rule  For  Prospectuses,  45 
Harv.  L.  Rev.  1078  (1932).  See  also  Maclntyre,  Criminal  Provisions  of  the  Securities 
Act  and  Analogies  to  Similar  Criminal  Statutes,  43  Yale  L.J.  254  (1933). 

40  At  common  law,  the  tort  action  of  deceit,  or  its  criminal  parallel  of  fraud  by 
false  pretenses,  had  the   following  necessary  elements: 

There  must  be  (1)  a  false  representation  of  (2)  a  material  (3)  fact,  (4)  the 
defendant  must  know  of  the  falsity  (scienter)  but  make  the  statement  never- 
theless for  the  purpose  of  inducing  the  plaintiff  to  rely  on  it;  and  (5)  the 
plaintiff  must  justifiably  rely  on  it  and  (6)  suffer  damage  as  a  consequence. 

3  Loss,  supra  note  4,  at  1431. 

^See   H.R.    Rep.   No.    85,    73d   Cong.,    1st   Sess.   8-9    (1933).   See   also    Herlands, 

Criminal  Law  Aspects  Of  The  Securities  Act  of  1933,  supra  note  4,  at  617-18. 

42  See  generally   1   Loss,  supra  note  4,  at  1430-44,   1626-28. 

43  1933  Act  §  17(b),  15  U.S.C.  §  77q(b)  (1970),  requires  a  paid  "tout"  to  disclose 
he  is  receiving,  or  will  receive,  consideration  for  recommending  the  purchase  of  a 
security.  In  the  1920's,  it  was  not  uncommon  for  financial  columnists  to  receive,  in 
effect,  bribes  to  recommend  the  purchase  of  securities  to  their  readers  without  dis- 
closing the  receipt  of  such  compensation.  See  Herlands,  Criminal  Law  Aspects  Of  The 
Securities  Act  of  1933,  supra  note  4,  at  572-3.  Section  17(b)  appears  to  have  success- 
fully deterred  such  activity. 

**See  38  SEC  Ann.  Rep.  28-34   (1972). 
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tinuous  disclosures  to  keep  the  data  contained  in  registration  statements 
current.45  It  also  regulates  the  trading  practices  of  professional  broker- 
dealers,  underwriters,  and  others  in  the  consummation  and  distribution 
of  the  public  offering.46  After  a  public  distribution  is  over,  the  1934  Act 
regulates  trading  in  the  after-market,  whether  over-the-counter  or 
through  the  facilities  of  a  national  securities  exchange,  and  whether  ac- 
complished by  a  broker-dealer,  specialist,  floor-trader  or  any  other 
person. 

In  order  to  protect  the  integrity  of  the  exchange  markets,  the  1934 
Act47  prohibits  various  manipulative  practices  which  were  common  on 
the  nation's  stock  exchanges  in  the  1920's,  practices  which  had  been 
long-accepted  by  the  industry,  and  which,  in  many  instances,  were  con- 
sidered essential  to  the  operations  of  the  exchanges.48  It  was  not  the  pur- 
pose of  Congress  to  outlaw  speculation;  however,  Congress  did  intend 
to  define  more  explicitly  the  concept  of  manipulation  and  to  outlaw  such 
manipulation  through  specific  statutory  enforcement  and  preventive 
mechanisms.49 

Manipulation  in  the  over-the-counter  market  is  embraced  by  the  gen- 
eral anti-fraud  provisions  of  section  17(a)  of  the  1933  Act,  section 
10(b)  of  the  1934  Act,50  and  rule  10b-5  thereunder.51  The  substance 
of  the  fraud  prohibited  by  rule  10b-5  is  almost  identical  to  that  pro- 
hibited by  section  17(a)  of  the  1933  Act.  However,  rule  10b— 5  has  a 
broader  application  for  two  reasons:  it  applies  to  both  purchases  and 


45  All  issuers  with  securities  listed  on  the  national  securities  exchanges  must  file 
the  following  reports:  (1)  current  reports  disclosing  materially  important  events,  15 
U.S.C.  §  78m  (1970)  and  rule  13a-ll,  17  C.F.R.  §  240.13a-ll  (1972);  (2)  annual 
reports  disclosing  detailed  financial  data,  15  U.S.C.  §  78m  (1970)  and  rule  13a— 1, 
17  C.F.R.  §  240.13a-l  (1972);  (3)  information  statements  to  be  sent  to  stockholders 
in  the  event  proxies  are  not  solicited,  15  U.S.C.  §  78n(c)  (1970)  and  rule  14c-l,  17 
C.F.R.  §  240.14c-l  (1972);  and  (4)  proxy  statements,  15  U.S.C.  §  78n(a)  (1970) 
and  rule  14a-3,  17  C.F.R.  §  240.14a-3  (1972).  Officers,  directors,  and  controlling 
shareholders  must  report  their  securities  holdings  and  any  changes  in  those  securities 
holdings  on  a  monthly  basis,  15  U.S.C.  §  78p(a)  (1970)  and  rule  16a-l,  17  C.F.R. 
§  240.1 6a- 1  (1972).  Even  potential  changes  in  control  must  be  disclosed  in  acquisi- 
tion reports,  15  U.S.C.  78m(d)  (1970)  and  rule  13d-l,  17  C.F.R.  §  240.13d-l   (1972). 

46  See,  e.g.,  the  anti-manipulative  provisions  of  rule  10b-6,  17  C.F.R.  §  240.10b-6 
(1973),  and  the  stabilization  provisions  of  rule  10b-7,  17  C.F.R.  §  240.10b-7  (1973). 

<7  1934  Act   §  9(a),   15  U.S.C.   §   77j(a)    (1970). 

48  See  Herlands,  Criminal  Aspects  Of  The  Securities  Exchange  Act  of  1934,  supra 
note  4,  at  157. 

49  3  Loss,  supra  note  4,  at  1541;  H.R.  Rep.  No.  1383,  73d  Cong.,  2d  Sess.  11 
(1934). 

50  15  U.S.C.  §  78j(b)   (1970). 

51  17  C.F.R.  §  240.10b-5  (1972).  See  3  Loss,  supra  note  4,  at  1563-68.  See  also 
Coplin  v.  United  States,  88  F.2d  652   (9th  Cir.   1937). 
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sales,  and  it  applies  not  only  "in,"  but  "in  connection  with"  any  purchase 
or  sale  of  securities.  Thus,  rule  1  Ob— 5  proscribes  fraudulent  corporate 
publicity  which  materially  affects  the  trading  markets,  even  though  the 
corporation  itself  is  not  engaged  simultaneously  in  purchasing  or  selling 
its  own  securities.52 

Other  sections  of  the  1934  Act  and  the  rules  thereunder  contain  addi- 
tional anti-fraud  proscriptions.  For  example,  rule  14a-9  prohibits  fraud 
in  the  solicitation  of  proxies;  rule  14c-6,  in  information  statements 
utilized  in  lieu  of  proxies;  and  section  14(e),55  in  tender  offers.  Rule 
1 3e— 1  prohibits  fraud  in  defending  against  tender  offers.54 

The  1934  Act  also  requires  registration  with  the  SEC  by  national 
securities  exchanges  and  broker-dealers.  Sections  8,  15,  and  17  of  the 
1934  Act  and  certain  rules  thereunder  pertain  to  the  financial  responsi- 
bility of  registered  broker-dealers.55  Section  7  of  the  1934  Act50  provides 
a  mechanism  for  regulating  the  amount  of  credit  used  to  finance  securi- 
ties transactions  and  the  terms  under  which  it  may  be  extended.  The 
credit  regulations  under  section  7  are  promulgated  by  the  Federal  Re- 
serve Board  and  are  enforced  by  the  SEC.57 

The  false  filing  provision  of  section  32  of  the  1934  Act  is  designed  to 
protect  the  integrity  of  the  disclosure  contained  in  the  many  documents 
required  to  be  filed  under  the  Act  or  the  rules  thereunder.  Thus  the  sec- 
tion provides  a  criminal  enforcement  remedy  that  extends  to  literally 
thousands  of  reports  filed  annually,  including  annual  and  periodic  re- 
ports of  issuers,  proxy  statements,  broker-dealer  registrations  and 
financial  reports,  and  exchange  registrations  of  securities. 

3.  The  1935  Act.  The  1935  Act58  was  enacted  to  simplify,  consoli- 
date, and  rationalize  the  nation's  public  utility  holding  company  systems. 
This  statute  is  unusual  because  the  Government  and  the  industry  have 


™Sec  Heit  v.  Weitzen,  402  F.2d  909  (2d  Cir.  1968);  SEC  v.  Texas  Gulf  Sulphur 
Co.,  401   F.2d  833   (2d  Cir.    1968)    (en  banc). 

•">:i  15   U.S.C.   §   78n(c)    (1970). 

54  17  C.F.R.  §  240.1 3c-l  (1973).  See  Bangor  Punta  Corp.  v.  Chris-Craft  Industries, 
Inc.,  480  F.2d  341  (2d  Cir.  1973).  CCH  Fed.  Sec.  L.  Rep.  f  93.816  (1973).  Section 
15(c)(1),  15  U.S.C.  §  78o(c)(l)  (1970)  and  rule  15cl-2,  17  C.F.R.  S240.15cl-2 
(1973),  proscribe  broker-dealer  fraud  in  the  over-the-counter  market.  Various  other 
rules  under  section  15(c)(1)  proscribe  a  myriad  of  manipulative  or  fraudulent  broker- 
dealer  practices. 

•r'5  The  SIPC  Act  was  enacted  to  supplement  these  provisions  by  insuring  the  broker- 
age accounts  of  customers.  15  U.S.C.  §  78aaa  to  ///  (1970). 

66  15  U.S.C.  §  78g  (1972). 

^See,  e.g.,   regulations  T,  U,   and  G,    12  C.F.R.    §§   220-22    (1972). 

5*15  U.S.C.  8  79  to  79z-6  (1970).  See  38  SEC  Ann.  Rkp.  107-10  (1972). 
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substantially  achieved  the  objectives  of  the  legislation.  At  one  point  in 
time  a  substantial  percentage  of  the  staff  of  the  SEC  worked  in  the 
enforcement  of  this  statute,  whereas  currently  only  a  handful  of  people 
are  engaged  in  such  activities. 

Most  of  the  statutory  provisions  apply  to  corporate  entities.  The 
statute  contains  ownership  reporting  provisions,  comparable  to  the  1934 
Act,  requiring  officers,  directors,  and  controlling  shareholders  of  regis- 
tered public  utility  holding  companies  to  report  their  ownership  of  se- 
curities, and  provisions  for  civil  liability  for  short-swing  profits.59  One 
important  provision,  section  12(h),  prohibits  public  utility  holding 
companies  from  making  political  contributions.  While  there  were  a  few 
early  criminal  prosecutions  pursuant  to  section  12(h),60  the  absence  of 
any  recent  cases  brought  under  this  provision  indicates  that  vigorous 
early  enforcement  of  the  statute  provided  long-lasting  deterrence. 

The  1935  Act  contains  a  false  statement  provision,61  and  a  provision 
prohibiting  the  falsification  of  and  tampering  with  records  required  to  be 
kept  under  the  statute.62  The  complete  absence  of  criminal  prosecutions 
under  these  provisions  again  seems  to  demonstrate  that  substantial  deter- 
rence has  been  achieved. 

4.  The  1939  Act.  The  1939  Act63  requires  the  registration  of  trust 
indentures  for  public  offerings  of  debt  securities  in  the  amount  of  one 
million  dollars  or  more  and  provides  certain  safeguards  to  protect  inves- 
tors in  such  securities.  The  Act  has  provisions  to  insure  the  independence 
of  the  indenture  trustee  and  to  require  the  obligor  and  indenture  trustee 
to'  perform  certain  duties  for  the  protection  of  investors.64  The  registra- 
tion provisions  of  section  30665  and  the  false  statement  provisions  of 
section  32566  are  the  keys  to  enforcement  of  the  statute.  The  safeguards 
required  in  trust  indentures  provide  both  the  indenture  trustee  and  in- 
vestors with  private  remedies  against  the  obligor.67  The  statute  also  gives 
investors  private  remedies  against  the  indenture  trustees.  The  statute 


59  See   3   H.    Bloomenthal,    Securities  And  Federal    Corporate    Law,    1-27   to 
1-33   (1st  ed.    1972). 

60  See  note  24  supra. 

61-15   U.S.C.   §   79p(a)    (1970). 

62  15  U.S.C.   §§   79z-l(b),  z-3   (1970). 

63  See  38  SEC  Ann.  Rep.  39   (1972). 

64  See  2  Loss,  supra  note  4,  at  719-53. 

65  15  U.S.C.  §  77fff  (1970). 

66  15  U.S.C.  §  77yyy  (1970). 

67  Cf.  Caplin   v.   Marine   Midland  Grace  Trust  Co.,  439  F.2d    118   (2d   Cir.    1971), 
aff'd,  406  U.S.  416  (1972). 
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basically  contemplates  private  enforcement  with  the  exception  of  the 
registration  and  false  statement  provisions. 

5.  The  1940  Act.  Investors  lost  confidence  in  investment  companies 
and  mutual  funds  as  a  result  of  the  scandals  of  the  1920's.  A  study  of 
the  investment  company  industry  conducted  by  the  SEC  at  the  direction 
of  Congress  revealed  numerous  conflicts  of  interest  in  the  promotion  and 
operation  of  investment  companies.68  The  1940  Act69  was  enacted  to 
prevent  these  abuses  and  restore  public  confidence  in  the  investment  com- 
pany industry.70 

The  phenomenal  growth  of  the  investment  company  industry  during 
the  1950's  and  the  1960's  tends  to  show  that  the  statute  has  been  success- 
ful in  restoring  investor  confidence.71  The  absence  of  scandals  such  as 


68  SEC,  Report  on  the  Study  of  Investment  Trusts  and  Companies  (1939-42). 
The  SEC  Report  was  issued  in  five  parts:  The  Nature  Classification  and  Origin  of 
Investment  Companies,  H.R.  Doc.  No.  707,  75th  Cong.,  2d  Sess.  (1939);  Statistical 
Survey  of  Investment  Trusts  and  Investment  Companies,  H.R.  Doc.  No.  70,  76th 
Cong.,  1st  Sess  (1939);  Abuses  and  Deficiencies  in  the  Organization  and  Opera- 
tion of  Investment  Trusts  and  Investment  Companies,  H.R.  Doc.  No.  279,  76th 
Cong.,  2d  Sess.  (1940);  Control  and  influence  Over  Industry  and  Economic 
Significance  of  Investment  Companies  and  Conclusions  and  Recommendations, 
H.R.  Doc.  No.  246,  77th  Cong.,  2d  Sess.   (1942). 

69  15  U.S.C.  §  80a-l  to  a-52  (1970).  See  38  SEC  Ann.  Rep.  95-103  (1972). 

70  Judge  Timbers  of  the  Second  Circuit,  a  former  general  counsel  of  the  SEC,  in 
United  States  v.  Deutsch,  451  F.2d  98  (2d  Cir.  1971),  provided  the  first  construction 
at  the  criminal  level  of  the  self-dealing  proscriptions  contained  in  section  17(e)(1)  of 
the  1940  Act,  15  U.S.C.  §  80a-17(e)(l)  (1970).  In  holding  investment  company 
managers  to  a  stringent  criminal  standard,  Judge  Timbers  emphasized  the  intent  of 
Congress  in  passing  the   1940  Act: 

The  Senate  and  House  Reports  indicate  that  the  Act  was  designed  primarily 
to  correct  the  abuses  of  self-dealing  which  had  produced  injury  to  stock- 
holders of  investment  companies.  Four  sections  of  the  Act,  including  §  17, 
were  aimed  specifically  at  insuring  the  independence  of  management  and  its 
fidelity  to  stockholders.  Congress  recognized  that  its  existing  laws  were  in- 
adequate to  prevent  the  abuses  of  self-dealing.  Several  times  during  the  hear- 
ings, Senators  questioned  SEC  attorneys  on  their  inability  to  obtain  convictions, 
thus  evincing  a  concern  about  the  difficulties  of  obtaining  convictions  for 
abuse  of  trust  in  the  investment  company  industry  ....  The  Act  was  thus 
designed  in  part  quite  clearly  to  establish  broad  standards  which  would 
more  easily  enable  the  government  to  convict  affiliated  persons  for  self- 
dealing  in  the  management  of  investment  companies — an  industry  the  very 
nature  of  which  made  it  particularly  difficult  to  gather  proof. 
451  F.2d  at  108  (footnotes  omitted). 

71  See,  e.g.,  A  Study  of  Mutual  Funds:  Prepared  for  the  Securities  and 
Exchange  Commission  by  the  Wharton  School  of  Finance  and  Commerce,  H.R. 
Doc.  No.  2274,  87th  Cong.,  2d  Sess.  4-6  (1962);  Report  of  Special  Study  of 
Securities  Markets  of  the  Securities  and  Exchange  Commission,  H.R.  Doc.  No. 
95,   88th   Cong.,    1st  Sess.,  pt.   4,  at   95-6   (1963);  Report  of  the  Securities   and 
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those  recently  experienced  by  unregulated  "off-shore"  mutual  funds  in- 
dicates that  the  statute  has  been  uniquely  effective  in  deterring  gross 
abuse  of  trust  and  conflicts  of  interest  in  the  promotion  and  operation  of 
regulated  investment  companies.72 

In  contrast  to  the  1933  Act,  which  is  basically  a  disclosure  statute, 
the  1940  Act  is  primarily  regulatory  in  nature,  although  the  latter  does 
contain  some  disclosure  provisions.73  All  non-exempt  investment  com- 
panies with  assets  of  over  one  hundred  thousand  dollars  or  which  hold 
themselves  out  to  the  public  as  investment  companies  must  register  with 
the  SEC,74  whether  or  not  they  are  currently  offering  their  securities  to 
the  public.  Public  securities  offerings  by  non-exempt  investment  com- 
panies must  also  be  registered  with  the  SEC75  and  investors  must  be 
furnished  with  a  prospectus  meeting  the  special  requirements  of  the  1 940 
Act.76  Prospectuses  must  contain  full  disclosure  of  the  investment  poli- 
cies of  the  company;  shareholder  approval  is  required  to  change  such 
policies.77  Proxy  solicitations  by  registered  investment  companies  are 
subject  to  regulation  by  the  SEC78  in  much  the  same  manner  as  those  of 
issuers  whose  securities  are  listed  on  national  securities  exchanges,  or  are 
registered  under  the  1934  Act. 

Section  17  of  the  1940  Act79  contains  a  number  of  provisions  designed 
to  prohibit  conflicts  of  interest  in  the  management  and  operation  of 
registered  investment  companies.  With  certain  exceptions,  affiliates  of 
registered  investment  companies  and  affiliates  of  their  investment  advisers 
and  principal  underwriters  are  prohibited  from  selling  securities  or 
property  to,  or  purchasing  securities  or  property  from,  registered  invest- 
ment companies  in  principal  transactions.  Section  17  also  prohibits  such 
affiliates  from  receiving  compensation  when  acting  as  agent  or  broker  in 
the  purchase  and  sale  of  properties  and  securities  to  or  for  registered  in- 
vestment companies,  again  with  certain  exceptions  (i.e.,  salaries  or  nor- 
mal brokerage  commissions).  Section  17(d)  of  the  1940  Act  subjects 

Exchange  Commission  on  the  Public  Policy  Implications  of  Investment  Com- 
pany Growth,  H.R.  Doc.  No.  2337,  89th  Cong.,  2d  Sess.  2  (1966). 

72  See  SEC  v.  Vesco,  SEC  Lit.  Release  No.  5643,  CCH  Fed.  Sec.  L.  Rep.  f  93,671 
(S.D.N.Y.,  Nov.  27,  1972);  SEC  v.  United  Financial  Group,  Inc.,  [1971-72  Transfer 

Binder]  CCH  Fed.  Sec.  L.  Rep.  f  93,383  (D.  Ore.  1972),  aff'd,  F.2d  (9th 

Cir.  1973). 

73 See  R.  Iennings  &  H.  Marsh,  Securities  Regulation  1438-1571   (3d.  ed.  1972). 

74  15  U.S.C.  §§  80a-3,  a-6,  a-8   (1970). 

7M5  U.S.C.  §  80a-24  (1970). 

76  Id. 

77  15  U.S.C.  §  80a-13   (1970). 

78  15  U.S.C.  §  80a-20  (1970). 

79  15  U.S.C.  §  80a-17  (1970). 
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joint  ventures  and  profit  sharing  agreements  between  investment  com- 
panies and  their  affiliates,  and  affiliates  of  their  affiliates,  to  regulation  by 
the  SEC  to  assure  fairness  to  all  parties  to  such  ventures.  Section  17 (j), 
added  to  the  Investment  Company  Act  by  a  statutory  amendment  in 
1970,80  gives  the  SEC  rule-making  authority  to  prevent  fraudulent  acts 
and  practices  in  connection  with  portfolio  securities  of  a  registered  in- 
vestment company  and  to  require  such  companies  to  adopt  codes  of 
ethics  to  govern  the  conduct  of  their  employees  and  affiliates  with  regard 
to  their  portfolio  securities. 

Section  21  of  the  1940  Act81  prohibits  loans  by  investment  companies 
which  are  contrary  to  the  policies  disclosed  in  their  registration  state- 
ments. It  also  prohibits  loans  to  officers,  directors,  and  controlling  share- 
holders of  registered  investment  companies,  an  area  of  activity  which 
would  obviously  lead  to  conflicts  of  interest  and  breach  of  fiduciary  duty. 
The  statute  requires  a  certain  percentage  of  independent  directors  and 
investor  approval  of  investment  advisory  contracts,82  again  to  discourage 
conflicts  of  interest  in  the  management  of  registered  investment  com- 
panies and  their  investment  portfolios  and  other  assets. 

The  general  criminal  provision  of  the  1940  Act  is  section  49. 83  In 
addition,  section  37s4  of  the  Act  makes  it  a  federal  crime  to  embezzle 
the  assets  of  registered  investment  companies.  The  Act  also  contains 
record-keeping  provisions  for  registered  investment  companies  and  makes 
it  a  felony  to  falsify  such  records  or  file  false  and  misleading  statements 
of  material  facts  or  commit  material  omissions  in  any  report,  records, 
or  documents  required  to  be  filed  under  the  statute.85  Section  30(f)  of 
the  Act86  requires  officers,  directors,  and  controlling  shareholders  of 
registered  closed-end  investment  companies  to  report  publicly  their 
share  ownership  in  such  closed-end  companies  in  the  same  fashion  as 
insiders  of  issuers  whose  securities  are  listed  on  the  national  securities 
exchanges  or  registered  under  the  1934  Act. 

6.  The  Advisers  Act.  The  Advisers  Act,87  the  companion  statute  to 
the  1940  Act,  regulates  investment  advisers  in  somewhat  the  same 
fashion  as  the  1934  Act  regulates  broker-dealers.  It  contains  registra- 


80  15  U.S.C.  §  80a-17  (1970). 

81  15  U.S.C.   §   80a-21    (1970). 

82  15  U.S.C.  80a-10,   80a-15   (1970). 

83  15  U.S.C.  §  80a^8  (1970). 

84  15  U.S.C.  §  80a-36   (1970). 

85  Section  34,    15  U.S.C.   §   80a-33   (1970). 

86  15   U.S.C.   §    80a-29(f)    (1970). 

8M5  U.S.C.  §§  80b- 1  to  b-21   (1970).  See  38  SEC  Ann.  Rep.  95-103   (1972). 
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tion,88  regulatory,89  and  anti-fraud90  provisions,  as  well  as  record-keeping 
and  reporting  requirements.91  Investment  advisers,  counsellors,  and  in- 
vestment advisory  publications  which  have  more  than  fifteen  clients  and 
operate  in  interstate  commerce  must  register  with  the  SEC. 

Under  the  Act,  investment  advisers  are,  in  effect,  statutory  fiduciaries. 
The  intent  of  Congress  in  enacting  the  Advisers  Act  was  primarily  "to 
eliminate,  or  at  least  expose,  all  conflicts  of  interest  which  might  incline 
an  investment  adviser — consciously  or  unconsciously — to  render  ad- 
vice which  was  not  disinterested."92 

Sections  206(1)  and  (2)93  of  the  Advisers  Act  are  anti-fraud  provi- 
sions comparable  to  the  anti-fraud  proscriptions  in  section  17(a)  of  the 
1933  Act.94  Under  section  206(4),  the  SEC  has  the  authority  to  define 
and  proscribe  particular  types  of  fraud  by  investment  advisers;  in  this 
respect,  the  section  is  comparable  to  the  SEC's  rule-making  authority 
under  section  15(c)  of  the  1934  Act,  which  applies  to  registered  broker- 
dealers.  The  integrity  of  applications  and  reports  filed  by  investment  ad- 
visers is  protected  by  the  false  statement  provisions  of  section  207.  The 
basic  protection  for  clients  of  investment  advisers  is,  of  course,  the  anti- 
fraud  provisions  of  section  206,  implemented  by  the  penalties  provision 
of  Section  217,  which  make  criminal  any  willful  violation  of  the  statute 
or  rules  thereunder. 

7.  The  SIPC  Act.  The  primary  purpose  of  the  SIPC  Act95  is  to  pro- 
vide financial  protection  to  customers  of  brokers  or  dealers  through  a 
privately  funded  but  governmentally  supervised  and  guaranteed  insur- 
ance fund.  The  Securities  Investor  Protection  Corporation,  created  by 
the  Act,  is  intended 

to  protect  individual  investors  from  financial  hardship;  to  in- 
sulate the  economy  from  the  disruption  which  can  follow  the 
failure  of  major  financial  institutions;  and  to  achieve  a  gen- 
eral upgrading  of  financial  responsibility  requirements  of  brok- 
ers and  dealers  to  eliminate,  to  the  maximum  extent  possible, 
the  risks  which  lead  to  customer  loss.96 

88  15  U.S.C.  §   80b-3   (1970). 

89  15  U.S.C.  §   80b-ll    (1970). 

90  15  U.S.C.  §    80b-6    (1970). 

91  15  U.S.C.  §    80b-4    (1970). 

82 See  SEC  v.  Capital  Gains  Research  Bureau,  375  U.S.   180,  191-92   (1963). 

93  15   U.S.C.   §   80b-6(l),   (2)    (1970). 

94  SEC  v.  Capital  Gains  Research  Bureau,  375  U.S.   180,   197-98   (1963). 
^See  38  SEC  Ann.  Rep.  3-4,  62-63   (1972). 

^Sce  S.  Rep.   No.   91-1218,  91st  Cong.,  2d  Sess.    (1970).   See  also    1    SIPC  Ann. 
Rep.   (1971). 
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The  SIPC  Act,  in  operation,  is  a  supplement  to  the  1934  Act. 

C.  Development  of  Effective  Tools  of  Prosecution: 
Some  Important  Historical  Cases 

Prior  to  the  passage  of  the  1933  and  1934  Acts,  most  securities  fraud 
cases  were  prosecuted  under  the  federal  mail  fraud  statute.97  An  analy- 
sis of  several  major  cases  after  the  1933  and  1934  Acts  were  passed  in- 
dicates the  gradual  development  of  more  sophisticated  strategies  for 
prosecution  thereunder. 

During  the  middle  and  late  1930's,  prosecutors  continued  to  rely  pri- 
marily on  the  mail  fraud  statute,  rather  than  breaking  new  ground  by 
utilizing  the  criminal  provisions  of  the  newly  enacted  federal  securities 
statutes.  United  States  v.  Rollnick,98  a  flagrant  "boiler  room"  case  en- 
compassing "massive  fraudulent  stock  sales"  through  high  pressure  tele- 
phone sales  campaigns  and  dissemination  of  a  fraudulent  "tipster  sheet," 
was  prosecuted  solely  under  the  mail  fraud  statute.  Nevertheless,  the 
case  established  an  important  principle — passage  of  the  anti-fraud  pro- 
visions of  section  17(a)  of  the  1933  Act  did  not  repeal  by  implication 
the  federal  mail  fraud  statute  as  a  device  to  prosecute  fraudulent  stock 
sales  accomplished  by  use  of  the  mails." 

Soon,  indictments  began  to  be  drafted  with  companion  counts  of  mail 
fraud  and  securities  fraud  pursuant  to  section  17(a)  of  the  1933  Act.100 
Gradually,  as  judicial  construction  of  the  anti-fraud  provisions  of  section 
17(a)  began  to  accumulate,  prosecutors  made  greater  use  of  this  pro- 
vision. This  development  is  quite  understandable.  Lawyers  prefer  to 
have  precedent  to  rely  upon,  appellate  decisions  to  cite  to  the  trial 
judge,  and  jury  instructions  which  have  been  employed  in  previous  cases 
and  which  have  received  judicial  approval.  Further,  an  administrative 
agency  like  the  SEC  often  needs  such  precedents  to  persuade  the  Depart- 
ment of  Justice  and  local  United  States  attorneys  to  embark  upon  parti- 
cular prosecutions. 

97 18  U.S.C.  §  1341  (1970).  See,  e.g.,  Van  Riper  v.  United  States,  13  F.2d  961 
(2d  Cir.  1926);  United  States  v.  Brown,  5  F.  Supp.  81  (S.D.N.Y.  1933).  aff'd,  79 
F.2d  321  (2d  Cir.  1935);  Ashby,  Federal  Regulations  of  Securities  Sales,  22  III.  L. 
Rev.  635   (1928). 

98  91    F.2d   911    (2d   Cir.   1937). 

99 Id  at  918.  See  United  States  v.  Alluan,  13  F.  Supp.  289  (N.D.  Tex.  1936).  The 
constitutionality  of  the  anti-fraud  provisions  of  section  17(a)  was  sustained  in  Bogy 
v.  United  States,  96  F.2d  734  (6th  Cir.  1938),  and  in  Coplin  v.  United  States,  88 
F.2d  652  (9th  Cir.  1937). 

100  See,  e.g.,  United  States  v.  Feinberg.  50  F.  Supp.  976  (E.D.N.Y.  1943),  aff'd. 
140  F.2d  592  (2d  Cir.   1944). 
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However,  this  development  did  not  proceed  uniformly  throughout  the 
country.  Some  districts  progressed  more  rapidly  than  the  nation  as  a 
whole.  It  is  not  surprising  that  the  most  rapid  development  took  place  in 
the  Southern  District  of  New  York,  the  location  of  the  two  largest  na- 
tional securities  exchanges  and  the  largest  number  of  broker-dealers. 
The  United  States  Attorney  for  the  Southern  District  of  New  York  es- 
tablished a  securities  fraud  unit  to  specialize  in  such  prosecutions.  As  a 
result,  the  district  courts  in  the  Southern  District  and  the  Court  of  Ap- 
peals for  the  Second  Circuit  have  pioneered  in  construing  many  of  the 
criminal  provisions  of  the  federal  securities  laws.  The  following  is  a 
brief  analysis  of  some  major  cases  demonstrating  judicial  construction 
of  the  statutes. 

1.  United  States  v.  Minuse.  In  the  late  1930's,  a  significant  step  was 
taken  toward  prosecuting  securities  law  violators  on  a  more  sophisticated 
basis  when,  in  United  States  v.  Minuse, ,01  an  egregious  manipulation  of 
a  listed  stock  on  the  National  Securities  Exchange  was  prosecuted  pur- 
suant to  the  anti-manipulative  provisions  of  sections  9(a)(1)  and  (2) 
of  the  1934  Act.102  Minuse  demonstrated  that  the  Securities  Acts  pro- 
vided the  prosecutor  with  effective  new  weapons  against  securities  crimes. 
The  anti-manipulative  provisions  of  section  9,  for  instance,  were  ex- 
pressly tailored  to  proscribe  the  precise  techniques  and  devices  historically 
employed  in  manipulating  stock  prices.  Nevertheless,  prosecutors  in  the 
1940's  continued  to  rely  primarily  on  the  mail  fraud  statute,  although 
beginning  to  employ  sparingly  section  17(a)  securities  fraud  counts. 

As  securities  fraud  prosecutions  under  section  17(a)  became  more 
frequent,  courts  held  that  that  section  proscribed  a  broader  range  of 
conduct  than  common  law  fraud  or  deceit.  The  language  of  section  17(a) 
was  interpreted  to  be  flexible  enough  to  proscribe  "equitable  fraud"103 
and  "half-truths,"  as  well  as  material  omissions  and  affirmative  misrepre- 


101  114  F.2d  36  (2d  Cir.  1940),  subsequent  convictions  aff'd,  142  F.2d  388  (2d 
Cir.   1944). 

102  The  convictions  in  the  first  Minuse  trial  were  reversed  on  appeal.  114  F.2d  36 
(2d  Cir.  1940).  The  convictions  obtained  upon  retrial  were  affirmed.  142  F.2d  388 
(2d  Cir.  1944).  The  constitutionality  of  sections  9(a)(1)  and  (2)  was  sustained  in 
this  case,  which  involved  use  by  the  defendants  of  classic,  technical  market  manipula- 
tion devices  such  as  "matched  orders,"  "wash  sales,"  and  "painting  of  the  tape"  in 
order  to  create  actual  and  apparent  market  activity  designed  to  raise  the  price  of  the 
stock  of  Tastyeast  Corporation  artificially  and  to  induce  the  public  to  purchase  large 
quantities  of  the  stock  at  inflated  prices.  Brokerage  salesmen  were  clandestinely  paid 
"under-the-table"  cash  payments  to  tout  the  stock,  and  purchases  were  induced  by 
giving  buyers  "guarantees  against  loss"  and  rebates  or  discounts  on  the  purchase  price. 

103  See  note  42  supra. 
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sentations.104  Furthermore,  the  fact  that  a  particular  "scheme"  employed 
to  sell  securities  "would  not  have  deceived  a  person  of  ordinary  intelli- 
gence" did  not  preclude  a  section  17(a)  criminal  conviction,  since  the 
statute  was  "enacted  for  the  very  purpose  of  protecting  those  who  lack 
business  acumen."105 

It  was  established  that  under  section  17(a),  fraud  need  not  be  suc- 
cessful in  order  to  be  criminally  proscribed.  Moreover,  proof  of  investor 
loss  was  held  not  to  be  an  essential  element  of  a  section  17(a)  crime, 
so  that  a  mere  fraudulent  offer,  absent  a  consummated  sale,  was  con- 
sidered criminal.106  False  promises  or  opinions  were  proscribed,  making 
mere  "puffing"  which  might  be  acceptable  in  other  areas  of  commerce  a 
possible  criminal  offense  in  the  sale  of  securities.107 

2.  United  States  v.  White  (Bankers  Co.).  Under  section  17(a),  it 
soon  became  apparent  that  various  types  of  reckless  conduct  in  the 
securities  field  that  would  not  necessarily  meet  the  stringent  tests  of 
common  law  fraud  might  nevertheless  be  criminal  under  that  section's 
liberal  language.  In  United  States  v.  White,10*  an  accountant  was  con- 
victed for  conspiring  to  prepare  false  financial  statements  for  prospectuses 
covering  certain  stock  distributions  of  Bankers  Company,  even  though 
there  was  no  direct  proof  that  he  actually  knew  the  falsity  of  the  "facts" 
which  he  found  in  the  books  of  the  issuer  and  those  related  to  him  by 
the  issuer's  managing  officers.109  Subsequently,  convictions  pursuant  to 


104  E.g.,  Coplin  v.  United  States,  88  F.2d  652,  658  (9th  Cir.  1937);  Danser  v. 
United  States,  26  F.R.D.  580  (D.  Mass.  1959),  aff'd,  281  F.2d  492  (1st  Cir.  1960); 
3  Loss,  supra  note  4,  at  1433-35;  Herlands,  Criminal  Law  Aspects  of  the  Securities 
Exchange  Act  of  1933,  supra  note  4,  at  618-21;  Herlands,  Criminal  Law  Aspects  of 
the  Securities  Exchange  Act  of  1934,  supra  note  4,  at  189.  Cf.  Rex  v.  Kylsant  [1932] 
1  K.B.  442  (1931);  Bronston  v.  United  States,  93  S.  Ct.  595  (1973). 

105  United  States  v.  Monjar,  47  F.  Supp.  421,  425  (D.  Del.  1942). 

106  See  Estep  v.  United  States,  223  F.2d  19  (5th  Cir.  1955).  As  the  Second  Circuit 
stated  in  United  States  v.  Peltz,  433  F.2d  48,  53  (2d  Cir.  1970):  "[W]e  see  no  more 
reason  for  requiring  proof  of  actual  (as  distinguished  from  potential)  injury  in  a 
criminal  prosecution  than  in  a  suit  for  an  injunction  in  a  securities  fraud  case."  See  also 
Bobbroff  v.  United  States,  202  F.2d  389  (9th  Cir.  1953);  United  States  v.  Bogy,  16  F. 
Supp.  407  (W.D.  Tenn.  1936),  affd,  96  F.2d  734  (6th  Cir.  1938). 

107  United  States  v.  Peltz,  433  F.2d  48,  53  (2d  Cir.  1970).  See  United  States  v. 
Herr,  338  F.2d  607  (7th  Cir.  1964);  United  States  v.  Grayson,  166  F.2d  863  (2d  Cir. 
1948);  Holmes  v.  United  States,  134  F.2d  125  (8th  Cir.  1943);  United  States  v. 
Cotter,  60  F.2d  869  (2d  Cir.  1932);  3  Loss,  supra  note  4,  at  1436-38;  6  Loss,  supra 
note  4,  at  3537-38. 

108  124  F.2d   181    (2d   Cir.    1941). 

109  Judge  Learned   Hand   commented: 

The  prosecution  did  not  show  that  any  of  these  men  had  let  White  know  the 
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section  17(a)  have  been  consistently  upheld  when  based  upon  state- 
ments made  with  a  "reckless  indifference"  to  their  truth  or  falsity,  even 
though  the  Government  was  unable  to  prove  that  a  defendant  had  actual 
knowledge  of  the  falsity  of  his  statements.110 

3.  United  States  v.  Guterma  I  (F.  L.  Jacobs  Co.).  United  States  v. 
Gutermaxn  constituted  a  landmark  case  in  the  development  of  criminal 
responsibility  relative  to  the  filing  requirements  under  the  1934  Act. 
It  was  an  unusual  prosecution  because  the  alleged  substantive  offenses 
were  not  the  filing  of  false  reports,  but  the  failure  to  file  and  the  willful 
delay,  hindrance,  and  obstruction  in  the  making  and  filing  of  various 
required  reports.112  In  addition  to  the  substantive  false  filing  charges  in 


falsity  of  the  books  or  of  anything  they  told  him;  but  rested  its  case  upon 
the  inference  that  an  accountant  of  White's  experience  and  intelligence  could 
not  have  let  so  much  irregularity  pass  without  becoming  aware  that  it  was 
a  cover  for  fraud.  The  first  point  upon  this  appeal  is  therefore  whether  the 
cumulation  of  instances  of  false  entries  in  the  financial  statements  coupled 
with  his  explanation  will  support  a  finding  of  guilt. 
Id.  at   182. 

After   analyzing   seven   separate   areas   of   false   entries   in   the   financials,   the   court 
affirmed    White's  conviction,   stating: 

It  is  true  that  all  these  instances,  taken  singly,  do  not  prove  beyond  question 
that  White  knew  that  the  statements  which  he  prepared  were  padded  with 
false  entries;  but  logically  the  sum  is  often  greater  than  the  aggregate  of  the 
parts,  and  the  cumulation  of  instances,  each  explicable  only  by  extreme 
credulity  or  professional  inexpertness,  may  have  a  probative  force  immensely 
greater  than  any  one  of  them  alone.  White,  upon  his  own  showing,  was 
being  continually  asked  to  put  into  his  statements  items  which  the  jury  might 
have  found  were  not  good  accounting,  and  was  continually  accepting  state- 
ments of  Gaffney  which  were  on  their  face  suspicious.  We  do  not  say  that 
his  guilt  was  demonstrated,  but  enough  was  proved  to  subject  him  to  the 
hazard  of  a  verdict;  faced  with  the  choice  of  finding  him  a  knave  or  a  fool, 
we  cannot  say  that  the  jury  was  bound  to  acquit  him;  fair  men  might  have 
had  no  compunction  in  refusing  to  believe  that  he  was  so  credulous  or  so  ill 
acquainted  with  his  calling  as  a  finding  of  innocence  demanded. 
Id.  at  185. 

110  E.g.,  Wall  v.  United  States,  384  F.2d  758  (10th  Cir.  1967);  United  States  v. 
Armel,  384  F.2d  51  (6th  Cir.  1967);  Elbel  v.  United  States,  364  F.2d  127  (10th  Cir. 
1966);  Stone  v.  United  States,  113  F.2d  70  (6th  Cir.  1940).  See  also  United  States 
v.  Benjamin,  328  F.2d  854,  862  (2d  Cir.  1964):  "We  think  that  in  the  context  of 
§  24  of  the  Securities  Act  as  applied  to  §  17(a),  the  Government  can  meet  its  burden 
by  proving  that  a  defendant  deliberately  closed  his  eyes  to  facts  he  had  a  duty  to 
see  .  .  .  or  recklessly  stated  as  facts  things  of  which  he  was  ignorant." 
111 281    F.2d  742   (2d  Cir.    1960). 

112  The  defendant  Guterma  had  bought  up  substantial  amounts  of  stock  of  the 
issuer,  F.  L.  Jacobs  Co.,  pursuant  to  a  scheme  to  misappropriate  the  issuer's  assets 
for   his   own    personal    benefit.    In   an   attempt   to   conceal   his    acquisition    of   control. 
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the  case,  the  defendants  were  prosecuted  for  conspiracy  "to  defraud  the 
United  States  by  impeding,  impairing,  obstructing  and  attempting  to 
defeat  the  lawful  functions  of  an  agency  of  the  United  States  of  America, 
namely,  the  Securities  and  Exchange  Commission,  in  the  protection  of 
the  investing  public,"  by  failing  to  file  or  obstructing  and  delaying  the 
stated  reports  and  also  by  filing  other  false  reports.113  Among  other 
things,  the  court  upheld  the  constitutionality  of  the  statutory  require- 
ment that  annual  reports  be  filed  by  registered  issuers  pursuant  to  the 
1934  Act. 

4.  United  States  v.  Guterma  II  ( United  Dye  and  Chemical  Corp. ) .  In 
the  companion  case  against  Guterma,114  which  contained  charges  of 
filing  false  annual  reports  and  proxy  statements  for  United  Dye  &  Chemi- 
cal Corporation,  Judge  Edelstein  stressed  the  constitutionality  of  the 
various  filing  requirements  of  the  1934  Act: 

Defendants  argue,  finally,  that  sections  78m,  78n,  78t(c)  and 
78ff(a)  of  Title  15,  are  unconstitutional .  .  .  [and]  contain  im- 
permissibly broad  delegations  of  power  to  the  Commission  in 
violation  of  the  Fifth  and  Sixth  Amendments.  The  argument 
is  thoroughly  shopworn.  The  standards  laid  down  for  the  Com- 
mission, in  section  78m,  "for  the  proper  protection  of  investors 
and  to  insure  fair  dealing  in  the  security,"  and  in  section  78n, 
"in  the  public  interest  or  for  the  protection  of  investors,"  are 
adequate  by  long  settled  doctrine.115 

The  Court  further  pinpointed  the  need  for  and  validity  of  a  sophis- 
ticated statutory  and  regulatory  scheme  in  the  securities  field: 

Defendants  have  gone  to  some  length  to  demonstrate  that 
they  have,  under  these  provisions,  been  cast  into  a  hopelessly 
tangled  rat  maze.  The  effort  is  labored.  The  statutory  and 
regulatory  scheme  is  certainly  more  involved  than  the  injunc- 
tion, "Thou  shalt  not  steal."  But  the  conditions  of  society  giv- 
ing rise  to  the  necessity  for  regulation  are  more  involved  than 

Guterma  failed  to  file  required  "insider"  ownership  reports  under  section  16(a).  In  a 
further  effort  to  conceal  substantial  dispositions  of  the  company's  assets,  Guterma 
willfully  hindered,  delayed  and  obstructed  the  filing  of  the  issuer's  annual  report  on 
Form  10-K  and  of  required  current  reports  on  Forms  8-K,  pursuant  to  sections  12 
and  13(a)   and  applicable  rules  thereunder. 

113  18  U.S.C.  §  371  (1970).  See  Hammerschmidt  v.  United  States,  265  U.S.  182 
(1924);  United  States  v.  Peltz,  433  F.2d  48  (2d  Cir.  1970).  See  also  Goldstein,  Con- 
spiracy to  Defraud  the  United  States,  63  Yale  L.J.  405  (1959). 

114  United  States  v.  Guterma,   189  F.  Supp.  265   (S.D.N.Y.   1960). 
n*Id.  at  273. 
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in  the  days  of  the  patriarchs.  It  is  entirely  reasonable  and 
proper  to  employ  a  relatively  sophisticated  scheme  for  the 
regulation  of  relatively  sophisticated  transactions.  Clarity  is 
relative  to  context  and  in  the  context  of  a  complex  field  of 
human  activity  clarity  is  not  precluded  by  a  commensurate 
complexity  of  regulation.  Indeed,  it  would  appear  that,  in  the 
circumstances,  complexity  is  at  a  minimum,  and  those  engag- 
ing in  the  regulated  dealings  are  quite  fully  advised  of  what  is 
required  of  them.  The  paths  from  statute  to  regulation,  and, 
where  necessary,  to  instruction  sheet,  are  neither  devious  nor 
obstructed  even  though  they  are  not  without  turns.  The  sign- 
posts are  not  hidden  and  their  legends  are  not  obscure.  A  rea- 
sonable degree  of  certainty  is  provided.116 

5.  United  States  v.  Pope.  United  States  v.  Pope,117  one  of  the  few 
criminal  proxy  cases  in  addition  to  the  second  Guterma  case,  also  in- 
volved a  false  1933  Act  registration  statement.118  The  Pope  court  re- 
jected the  defendants'  argument  that  Form  S-l,  the  principal  registration 
statement  form  under  the  1933  Act,  was  unconstitutionally  void  for 
vagueness,  stating  that  such  terms  as  "transaction,"  "party,"  "interest," 
and  "material"  were  "sufficiently  explicit  and  set  forth  a  standard  that 
is  reasonably  certain."119 

The  court  also  rejected  the  defendants'  contention  that  section  32(a) 
of  the  1934  Act  and  the  proxy  anti-fraud  rule,  rule  14a-9,  were  uncon- 
stitutional. More  importantly,  the  court  rejected  the  defendants'  assertion 
that  the  criminal  provisions  of  section  32(a)  did  not  embrace  false  proxy 
soliciting  materials  since  proxies  do  not  relate  to  the  purchase  or  sale 
of  securities.120 


116  Id.  at  274. 

117  189  F.  Supp.  12  (S.D.N. Y.  1960).  Certain  officers  and  directors  of  Colonial 
Sand  &  Stone  Co.  were  prosecuted  under  section  24  of  the  1933  Act  for  filing  a  false 
and  misleading  registration  statement,  and  under  section  32(a)  of  the  1934  Act  for 
filing  and  utilizing  false  proxy  soliciting  materials.  The  charges  were  based  upon  the 
insiders'  failure  to  disclose  certain  self-dealing  business  transactions  with  the  issuer 
corporation. 

118  In  addressing  the  question  whether  certain  omitted  facts  were  "material,"  the 
court  stated  that  "[t]he  matter  of  materiality  may  ultimately  resolve  itself  into  a 
question  of  law  or  one  of  fact,  or  a  mixed  question  of  law  and  fact.  Cf.  United  States 
v.  Shindler,  173  F.  Supp.  393,  395  (S.D.N.Y.  1959);  United  States  v.  Stark,  131  F. 
Supp.  190,  208  (D.  Md.  1955)."  189  F.  Supp.  at  18  n.ll. 

»»  189  F.  Supp  at  21,  citing  Coplin  v.  United  States,  88  F.2d  652,  657  (9th  Cir. 
1937). 

120  [Defendants]  reach  the  conclusion  .  .  .  "that  Congress  did  not  have  in  mind 
proxy  statements  in  making  it  a  crime  to  make  statements  in  documents, 
required  to  be  filed,   which   are  false  or  misleading  with  respect  to  any  ma- 
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6.  United  States  v.  Ross  and  Gordon  (Mark,  Inc.).  The  anti-fraud 
provisions  of  section  17(a),  in  their  criminal  context,  were  successfully 
utilized  to  stamp  out  notorious  "boiler  room"  securities  promotions  that 
had  flooded  the  retail  markets  with  worthless  securities  in  the  speculative 
boom  of  the  late  1950's.121  In  United  States  v.  Ross  and  Gordon,122  sales- 
men in  Kimball  Securities,  Inc.  were  prosecuted  for  utilizing  patently 
illegal  "boiler  room"  sales  techniques  in  recommending  to  investors  the 
purchase  of  stock  of  Mark,  Inc.  The  court  set  a  stringent  standard  of 
care  for  broker-dealer  salesmen,  holding  that  in  making  recommenda- 
tions to  customers,  they  could  not  rely  on  information  about  an  issuer 
provided  by  their  employer,  when  glowing  literature  being  utilized  to 
tout  the  stock  was  suspicious  on  its  face.  The  defendant  Gordon,  who 
had  been  employed  at  the  Kimball  firm  but  seven  working  days,  and  had 
made  but  one  sale,  and  Ross,  who  had  been  there  only  two  weeks,  were 
both  held  criminally  liable  for  furthering  the  boiler  room  sales  operation. 
Their  predictions  of  specific  anticipated  price  increases,  in  the  absence 
of  a  reasonable  basis  in  fact,  among  other  misrepresentations,  were  held 
to  constitute  section  17(a)  crimes.123 

7.  United  States  v.  Benjamin.  In  United  States  v.  Benjamin,124  three 
defendants — a  promoter,  a  lawyer,  and  an  accountant — were  convicted 

terial  fact."  There  is  not  a  single  word  in  the  legislative  history  to  support 
their  conclusion.  On  the  contrary,  it  is  negated  by  the  express  condemnation 
by  the  Congress  of  the  unlawful  solicitation  of  proxies.  The  restricted  con- 
struction of  section  32(a)  advanced  by  the  defendants  disregards  the  broad 
objective  of  the  1934  Act,  which  encompassed  additional  protection  to  the 
protection  embodied  in  the  1933  Act.  This  rationale  was  not  limited,  as  the 
defendant's  position  urges,  simply  to  the  purchase  and  sale  of  securities;  it 
extended  protection  against  mismanagement  or  maladministration  of  the 
investment  already  made.  Congress  also  intended  that  investors  would  fully 
and  fairly  receive  all  pertinent  information  in  connection  with  the  exercise 
of  their  voting  power  to  select  those  they  deem  worthy  of  their  trust  in  the 
management  of  their  investment.  The  statutory  method  is  again  one  of  dis- 
closure with  the  basic  requirement  that  stockholders  whose  proxies  are 
sought  be  given  all  material  facts.  Section  14(a)  .  .  .  seeks  to  insure  the 
integrity  of  corporate  elections.  Rule  14a-9  implements  this  Congressional 
purpose  by  its  prohibition  against  false  or  misleading  statements  in  proxies 
in  the  course  of  the  struggle  for  corporate  control. 
189  F.  Supp.  at  21-2. 

121  See  Mathews,  SEC  Criminal  Prosecutions,  supra  note  4,  at  929-30  n.165. 

122  321  F.2d  61  (2d  Cir.  1963).  See  also  United  States  v.  Aronson,  48  F.2d  319 
(2d  Cir.  1963);  United  States  v.  Kimball  Securities,  Inc.,  25  F.R.D.  172  (S.D.N.Y. 
1960). 

123  por  an  excellent  discussion  of  the  standard  of  care  set  for  broker-dealers  and 
securities  salesmen,  see  Hanley  v.  SEC,  415  F.2d  589  (2d  Cir.  1969). 

124  328  F.2d  854   (2d  Cir.   1964). 
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of  conspiracy  to  violate  the  registration  and  anti-fraud  provisions  of  the 
1933  Act  and  the  mail  fraud  statute.  The  scheme  involved  taking  over  a 
defunct  "shell"  corporation,  changing  its  name,  preparing  grossly  in- 
flated, false,  and  misleading  financial  statements,  and  selling  the  stock 
at  a  manipulated  price.125 

In  finding  that  the  accountant's  pro  forma  balance  sheet126  and  the 
attorney's  opinion  letter  (which  opined  that  the  stock  being  distributed 
was  exempt  from  registration)  constituted  two  steps  in  the  over-all 
scheme  to  defraud  in  the  sale  of  securities,  the  court  set  the  following 
criminal  standard  for  attorneys  and  accountants,  at  least  in  federal 
securities  fraud  prosecutions: 

In  our  complex  society  the  accountant's  certificate  and  the 
lawyer's  opinion  can  be  instruments  for  inflicting  pecuniary 
loss  more  potent  that  the  chisel  or  the  crowbar.  Of  course, 
Congress  did  not  mean  that  any  mistake  of  law  or  misstate- 
ment of  facts  should  subject  an  attorney  or  an  accountant  to 
criminal  liability  simply  because  more  skillful  practitioners 
would  not  have  made  them.  But  Congress  equally  could  not 
have  intended  that  men  holding  themselves  out  as  members 
of  these  ancient  professions  should  be  able  to  escape  criminal 
liability  on  a  plea  of  ignorance  when  they  have  shut  their  eyes 
to  what  was  plainly  to  be  seen  or  have  represented  a  knowl- 
edge they  knew  they  did  not  possess.127 

8.   United  States  v.  Dardi.  The  11 -month  trial  of  United  States  v. 


125  Judge  Friendly's  opening  words  in  the  appellate  decision  aptly  characterize  the 
case: 

This  appeal  concerns  another  of  those  sickening  financial  frauds  which  so 
sadly  memorialize  the  rapacity  of  the  perpetrators  and  the  gullibility,  and 
perhaps  also  the  cupidity,  of  the  victims.  It  is  unusual  in  that  the  vehicle, 
American  Equities  Corporation,  owned  nothing  at  all — and,  in  a  happier 
sense,  in  that  the  SEC  was  able  to  nip  the  fraud  quite  early  in  the  bud. 
328  F.2d  at  856. 

126  Howard  had  argued  that  the  balance  sheets  he  prepared,  depicting  American 
Equities  as  owner  of  properties  and  companies  it  neither  owned  nor  had  any  firm 
arrangements  to  acquire,  were  not  false  because  they  were  labelled  "pro  forma."  In 
rejecting   this  defense,   the   court   stated: 

It  would  be  insulting  an  honorable  profession  to  suppose  that  a  certified 
public  accountant  may  take  the  representations  of  a  corporation  official  as 
to  companies  it  proposes  to  acquire,  combine  their  balance  sheets  without 
any  investigation  as  to  the  arrangements  for  their  acquisition  or  suitable 
provision  reflecting  payment  of  the  purchase  price,  and  justify  the  meaningless 
result  simply  by  an  applique  of  two  Latin  words. 
328  F.2d  at   861. 

127  Id.  at  863. 
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Dardi,12*  one  of  the  longest  criminal  trials  in  the  history  of  the  federal 
courts,  resulted  in  numerous  convictions  under  section  5a  of  the  1933 
Act  for  the  sale  of  unregistered  stock.  Three  of  the  broker-dealer  de- 
fendants, who  were  convicted  of  section  5(a)  crimes,  alleged  that  they 
were  unaware  that  Guterma,  the  mastermind  of  the  scheme  and  a  fla- 
grant securities  law  violator,  and  several  other  defendants  including 
the  president  of  United  Dye,  had  constituted  a  "control"  group  acting 
in  concert  to  sell  unregistered  stock  to  the  public;  consequently,  the 
defendants  argued,  they  were  unaware  of  the  registration  requirement. 

The  court  rejected  this  defense  and  found  that  the  broker-dealer  de- 
fendants knew  or  should  have  known  that  the  stock  was  issued  by  a 
control  group.  Thus,  the  broker-dealer  community  was  clearly  put  on 
notice  that  the  registration  provisions  of  section  5  of  the  1933  Act 
were  not  "technical"  provisions  that  could  be  ignored  with  impunity; 
broker-dealers  risked  criminal  prosecution  if  they  willfully  became  en- 
meshed in  unregistered  distributions.129 

9.  United  States  v.  Re  (Swan-Finch).  In  United  States  v.  Re,130  two 
specialists  on  the  American  Stock  Exchange  were  convicted  for  con- 
spiracy to  violate  the  anti-manipulative  provisions  of  section  9(a)(2) 
of  the  1934  Act  and  rule  10b-5.131  The  Government  contended  that  as 


128330  F.2d  316  (2d  Cir.  1964).  In  Dardi,  33  defendants  were  indicted  for  con- 
spiracy, market  manipulation,  and  sale  of  unregistered  securities  of  United  Dye  and 
Chemical  Corporation.  The  scheme  encompassed  (1)  gaining  control  of  United  Dye 
by  the  defendants;  (2)  creating  a  new  corporation  with  which  United  Dye  was 
merged;  (3)  obtaining  a  "control"  block  of  United  Dye  stock;  (4)  manipulating  the 
price  of  the  stock  on  the  New  York  Stock  Exchange;  and  (5)  ultimately  selling  the 
unregistered  stock  to  the  investing  public  by  virtue  of  false  and  misleading  statements. 
Dardi,  one  of  the  principal  defendants,  was  convicted,  among  other  counts,  of  sub- 
stantive manipulation  offenses  charged  pursuant  to  sections  9(a)(2),  (6)  and  32(a) 
of  the  1934  Act,  15  U.S.C.  §  78j(a)(2),  (6),  78ff(a). 

129In  a  prior  prosecution,  United  States  v.  Crosby,  294  F.2d  928  (2d  Cir.  1961), 
the  Second  Circuit  had  reversed  the  section  5  criminal  convictions  of  certain  broker- 
dealer  defendants  based  upon  a  finding  that  such  broker-dealers  had  relied  in  good 
faith  upon  an  attorney's  opinion  letter  that  the  stock  need  not  be  registered.  There- 
after, the  SEC,  apparently  fearful  that  too  liberal  an  interpretation  of  the  Crosby 
holding  would  vitiate  a  broker-dealer's  duty  of  due  diligence  in  trading  and  dis- 
tributing securities  of  relatively  unknown  issuers,  issued  SEC  1933  Act  Release  No. 
4445  (Feb.  2,  1962)  and  SEC  1934  Act  Release  No.  6721  (Feb.  2,  1962),  in  an 
attempt  to  warn  the  broker-dealer  community  that  the  Commission  did  not  feel  that 
Crosby  altered  the  standard  of  care  with  which  broker-dealers  must  comply.  This 
warning  was  repeated  in  1972.  See  SEC  1933  Act  Release  No.  5226  (Jan.  10,  1972); 
SEC  1934  Act  Release  No.  9444  (Jan.  10,  1972). 

130  336  F.2d  306  (2d  Cir.  1964). 

131  The  Res,  who  were  the  AMEX  specialists  for  Swan-Finch  Oil  Corporation  stock, 
had  assisted  Ix>well  Birrell,  a  notorious  securities  swindler,  and  others  in  distributing 
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specialists  in  Swan-Finch  securities  the  defendants  knew  exactly  how 
much  stock  to  buy  or  sell  in  order  to  raise  or  lower  the  market,  and  that 
with  their  help,  a  securities  swindler,  one  Birrell,  was  able  to  control  the 
market  price  of  Swan-Finch  at  will.  The  scheme  included  Birrell's 
"under-the-table"  cash  pay-offs  to  boiler  room  operators  who  recom- 
mended the  stock  to  investors  at  high  prices,  and  statements  by  de- 
fendants to  retail  distributors  describing  the  amount  of  stock  "on  the 
book"  so  that  the  latter  would  know  exactly  how  much  to  purchase  in 
order  to  raise  the  price  on  any  particular  day.  When  the  brokers  could 
not  buy,  the  defendants  themselves  would  make  the  purchases  required 
to  maintain  the  desired  market  level. 

The  defendants  argued  that  the  anti-manipulative  provisions  of  sec- 
tions 9  and  10(b)132  and  rule  10b-5  do  not  apply  to  a  specialist's  activi- 
ties on  a  national  securities  exchange  because  specialists  have  an  over- 
riding statutory  duty133  to  "maintain  a  fair  and  orderly  market."  The 
court  found  no  inconsistencies  between  the  anti-manipulative  provisions 
of  the  Act  and  those  provisions  setting  forth  the  duty  of  a  specialist.  It 
held  that  whether  their  conduct  was  illegally  manipulative  or  constitu- 
ted the  proper  pursuit  of  a  specialist's  statutory  duty  to  maintain  a  fair 
and  orderly  market  was  a  question  to  be  resolved  by  the  jury. 

The  Re  case  established  another  important  point  in  federal  securi- 
ties criminal  law:  it  was  the  first  criminal  decision  to  hold  that  the  floor 
of  a  stock  exchange  is  a  means  of  communication  in  interstate  commerce 
within  the  purview  of  the  1933  Act,  and  that  use  of  such  means  without  a 
concomitant  use  of  the  telephone  or  the  mail  provides  a  sufficient  use  of 
required  jurisdictional  facilities  to  support  a  1933  Act  violation.134 

10.  United  States  v.  Abrams.  By  the  1960's,  the  basic  weapon  in  a 
prosecutor's  arsenal  for  combatting  crime  in  the  securities  field  had 
clearly  become  section  17(a)  of  the  1933  Act.  But  fraud  and  manipula- 


more  than  800,000  unregistered  shares  of  Swan-Finch  stock  to  the  public  at  manipu- 
lated prices  through  the  facilities  of  the  AMEX. 

13215U.S.C.  §  78i,  j(b). 

1331934  Act  §§    n(a)i   (b)(2),  15  U.S.C.  §§  78k(a),   (b)(2)    (1970). 

134  In  Re,  the  Court  further  held  that  the  concept  of  "control"  stock,  with  regard 
to  application  of  the  registration  provisions  of  section  5  of  the  1933  Act,  is  not  un- 
constitutionally vague  and  indefinite  even  though  the  term  "control"  is  nowhere  de- 
fined in  the  statute.  In  this  regard,  see  rule  405  under  the  1933  Act.  The  violations 
underlying  the  Re  prosecution  led  to  a  special  SEC  investigation  of  the  American 
Stock  Exchange  and  ultimately  to  extensive  internal  reforms  of  that  Exchange.  See 
SEC  Staff  Report  on  Organization,  Management,  and  Regulation  of  Conduct 
of  Members  of  the  American  Stock  Exchange  (1962).  See  also  Re,  Re  &  Sagarese, 
41   S.E.C.  230   (1962). 
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tive  cases  are  difficult  to  prove,  particularly  when  "inside"  witnesses  are 
unavailable,  since  specific  intent  to  defraud  is  a  necessary  element  of 
the  charge.135  However,  a  section  5  non-registration  case  does  not  require 
proof  of  specific  intent,136  and  although  it  had  seldom  been  used  as  the 
only  offense  charged  in  an  indictment,137  the  Government  began  to  rely 
more  and  more  upon  section  5  prosecutions  to  combat  illegal  securities 
distributions. 

United  States  v.  Abrams13*  established  an  important  evidentiary  prin- 
ciple regarding  section  5  non-registration  prosecutions:  even  though 
fraud  is  not  charged  in  the  indictment  as  a  substantive  offense,  proof  of 
fraud  may  be  relevant  in  a  section  5  case  on  the  issue  of  intent  or  will- 
fulness. The  appellate  court  held  evidence  of  "dummy"  accounts  prop- 
erly admissible  to  establish  the  defendants'  motive  for  not  filing  a  regis- 
tration statement,139  i.e.,  their  desire  to  conceal  from  the  SEC  and  the 
public  their  fraudulent  activities  which  the  registration  process  would 
have  exposed. 

11.  United  States  v.  Wolf  son.  Perhaps  one  of  the  most  widely  pub- 
licized section  5  prosecutions  ever  litigated  was  United  States  v.  Wolf- 
son.140  The  case  constitutes  a  landmark  opinion  because  it  found  a 
"control"  person  distributing  unregistered  stock  through  broker-dealers 
liable  for  a  section  5  violation,  even  though  the  distributing  broker- 
dealers  themselves141  may  be  innocent  of  any  violations  by  virtue  of  the 
"broker's  exemption"  of  section  4(4) 142  and  then  existing  rule  154.143 

135  See,  e.g.,  Troutman  v.  United  States,   100  F.2d  628,  632   (10th  Cir.   1938). 

136Kistner  v.  United  States,  332  F.2d  978  (8th  Cir.  1964);  Roe  v.  United  States, 
287  F.2d  435,  441-42  (5th  Cir.  1961);  Estep  v.  United  States,  223  F.2d  19  (5th  Cir. 
1955);  Stone  v.  United  States,  113  F.2d  70  (6th  Cir.  1940);  United  States  v.  Suss- 
man,  37  F.  Supp.  294  (E.D.  Pa.  1941). 

137  See  Mathews,  SEC  Criminal  Prosecutions,  supa  note  4,  at  935  nn.198  &  199. 

138  357  F.2d  539  (2d  Cir.  1966).  Two  promoters  and  a  broker-dealer  firm  were 
convicted  for  the  unregistered  distribution  of  many  thousands  of  shares  of  stock  of 
Automatic  Washer  Company.  There  were  no  securities  fraud  or  mail  fraud  counts  in 
the  indictment. 

139  In  Abrams.  the  Government  introduced  evidence  establishing  that  the  defendants 
had  (1)  made  misrepresentations  to  their  business  associates  in  causing  large  amounts 
of  Automatic  Washer  stock  to  be  issued;  (2)  set  up  "dummy"  accounts  through 
which  the  stock  was  distributed;  (3)  told  an  acquaintance  they  were  manipulating  the 
price  of  the  stock;  and  (4)  had  written  letters  describing  their  machinations  as  "the 
worst  kind  of  robbery  this  side  of  heaven."  357  F.2d  at  543-4. 

140405  F.2d  779  (2d  Cir.  1968).  Wolfson  and  his  co-defendant  Gerbert  were  con- 
victed for  willfully  violating  section  5  in  causing  the  unregistered  distribution  of  over 
635,000  shares  of  Continental  Enterprises  stock  through  approximately  15  broker- 
dealer  firms. 

141  The  broker-dealers  selling  for  the  control  person  become  statutory  underwriters 
under  1933  Act  §  2(11),  15  U.S.C.  §  77b(ll)   (1970). 
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Wolfson  is  also  important  for  clearly  holding  that  a  person  cannot 
delegate  to  subordinates  or  agents  his  obligation  to  comply  with  the 
federal  securities  laws.  The  defendants  had  argued  that 

they  operated  at  a  level  of  corporate  finance  far  above  such 
"details"  as  the  securities  laws;  as  to  whether  a  particular  stock 
must  be  registered  ....  [T]hey  were  much  too  busy  with  large 
affairs  to  concern  themselves  with  such  minor  matters  and  at- 
tributed the  fault  of  failure  to  register  to  subordinates  in  the 
Wolfson  organization  and  to  failure  of  the  brokers  to  give 
notice  of  the  need.144 

In  rejecting  this  claim,  the  appellate  court  simply  stated  that  "in  finding 
the  appellants  guilty  the  jury  rejected  this  defense,  if  indeed,  it  is  any  de- 
fense at  all." 

12.  United  States  v.  Simon.  In  United  States  v.  Simon,145  a  case  in- 
volving the  standards  of  the  accounting  profession  in  certifying  financial 
statements  regarding  public  issuers  of  securities,  the  Government  crimi- 
nally prosecuted  two  partners  and  a  senior  associate  of  an  internationally 
known  accounting  firm.  All  three  defendant-accoutants  were  convicted 
for  conspiracy  to  violate  section  32  of  the  1934  Act,  the  mail  fraud 
statute,  and  the  federal  false  statements  statutes,146  and  for  substantive 
mail  fraud  offenses,  in  connection  with  certifying  the  materially  false 
financial  statements  of  Continental  Vending  Machine  Corporation  con- 
tained in  the  company's  annual  report  on  SEC  Form  10-K. 

The  appellate  court  held  that  proof  of  compliance  with  generally  ac- 
cepted accounting  principles  does  not  necessarily  establish  a  good  faith 
defense.147  Thus,  it  was  clearly  determined  that  the  statutes  and  their 
subsequent  judicial  construction,  and  not  the  accounting  profession, 
set  the  standard  for  compliance.148 

The  defendants   also  asserted   that  the   Government  had  failed   to 

142  15  U.S.C.   §   77d(4)    (1970). 

143  17  C.F.R.  §  230.154  (1972). 

144  405  F.2d  at  781-2. 

"»5  425  F.2d  796  (2d  Cir.  1969). 

146  18  U.S.C.  §   1001   (1970). 

147  In  an  attempt  to  establish  such  a  defense,  the  accountants  had  argued  that  they 
could  not  be  found  guilty  unless  ( 1 )  the  financial  statements  as  a  whole,  according 
to  generally  accepted  accounting  principles,  did  not  fairly  present  the  financial  con- 
dition of  Continental  Vending;  and  (2)  their  departure  from  accepted  standards  was 
due  to  willful  disregard  of  those  standards  with  knowledge  of  the  falsity  of  the  state- 
ments and  an  intent  to  deceive.  They  requested  the  trial  court  to  so  instruct  the  jury. 
425  F.2d  at  805.  The  appellate  court  held  it  was  proper  for  the  trial  court  to  refuse 
to  instruct  the  jury  along  the  lines  requested.  Id.  at  796,   805. 
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prove  criminal  intent  since  no  evidence  of  "evil  motive"  on  behalf  of 
the  accountants  was  adduced.  The  court  agreed  that  "ordinary  com- 
mercial motive"  was  wholly  absent  in  the  case,  but  held  that  the  re- 
quisite "knowledge"  and  "criminal  intent"  could  reasonably  be  inferred 
from  the  facts  adduced  at  the  trial.149 

13.  United  States  v.  Peltz.  Most  of  the  provisions  of  the  federal 
securities  laws  used  in  criminal  prosecutions  have  been  utilized  previously 
in  civil  or  administrative  enforcement  actions,  and  thus  have  already 
received  judicial  or  administrative  construction.  However,  such  is  not 
always  the  case.  For  instance,  violation  of  the  "short-selling"  proscription 
of  rule  10a-l  of  the  1934  Act  had  never  been  charged  in  an  administra- 
tive or  civil  case  prior  to  its  signal  use  in  a  recent  criminal  prosecution. 

In  United  States  v.  Peltz,150  the  defendant  conspired  with  one  Weiner, 
a  branch  chief  in  the  SEC's  Corporation  Finance  Division,151  to  obtain 
confidential  "inside"  information  about  an  anticipated  civil  injunctive 
action  that  the  SEC  was  about  to  file  against  Georgia-Pacific  Corpora- 
tion.152 Peltz  sold  shares  of  Georgia-Pacific  he  did  not  own  through 
three  broker-dealers,  intending  to  cover  his  "short  sales"  at  a  profit  after 
the  SEC  filed  its  lawsuit  and  the  publicity  therefrom  drove  the  market 
price  of  the  stock  down.  However,  the  defendant  purposely  misrepre- 
sented to  the  broker-dealers  that  he  owned  the  shares  he  was  selling, 
rather  than  advising  them  he  was  selling  "short."  By  withholding  such 


148  Generally  accepted  accounting  principles  instruct  an  accountant  what  to  do 
in  the  usual  case  where  he  has  no  reason  to  doubt  that  the  affairs  of  the 
corporation  are  being  honestly  conducted.  Once  he  has  reason  to  believe 
that  this  basic  assumption  is  false,  an  entirely  different  situation  confronts 
him.  Then  ...  he  must  "extend  his  procedures  to  determine  whether  or  not 
such  suspicions  are  justified."  If  as  a  result  of  such  an  extension  or,  as  here, 
without  it,  he  finds  his  suspicions  to  be  confirmed,  full  disclosure  must  be 
the  rule,  unless  he  has  made  sure  the  wrong  has  been  righted  and  pro- 
cedures to  avoid  a  repetition  have  been  established. 

Id.  at  807.  See  T.  Fiflis  &  H.  Kripke,  Accounting  for  Business  Lawyers  676-77 
(1971). 

149  Even  if  there  were  no  satisfactory  showing  of  motive,  we  think  the  Govern- 
ment produced  sufficient  evidence  of  criminal  intent.  Its  burden  was  not  to 
show  that  defendants  were  wicked  men  with  designs  on  anyone's  purse, 
which  they  obviously  were  not,  but  rather  that  they  had  certified  a  state- 
ment knowing  it  to  be  false. 

425  F.2d  at  809. 

150  433   F.2d  48    (2d  Cir.    1970).  See  also  United  States  v.   Mandel,   296  F.  Supp. 
1038   (S.D.N.Y.    1969). 

151  See  United  States  v.  Weiner,  SEC  Lit.  Release  No.  4275   (S.D.N.Y.   1969). 

152  SEC   v.   Georgia   Pacific   Corp.,   CCH   Fed.   Sec.    L.   Rep.    f   91,692    (S.D.N.Y. 
1966). 
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information,   the  broker-dealers   unwittingly  violated   the   "down-tick" 
provisions  of  rule  10a- 1(a). 

After  the  SEC's  lawsuit  was  filed,  as  expected,  the  publicity  did  drive 
the  price  of  the  stock  down,  and  Peltz  covered  his  "short  sales"  at  a 
tidy  profit.  The  SEC  employee,  Murray  Weiner  (alias  "Mel  Fein"), 
was  compensated  by  Peltz  for  the  advance  "inside"  information  by  pro- 
curement of  the  services  of  a  prostitute. 

Peltz  was  convicted  of  ( 1 )  conspiracy  to  defraud  the  United  States 
or  an  agency  thereof,  i.e.,  the  SEC;153  (2)  a  substantive  rule  10a-l(a) 
short-selling  offense  (which  defendant  caused  the  broker-dealer  to  com- 
mit);  and  (3)  two  substantive  rule  10b-5  offenses,  i.e.,  defrauding  the 
broker-dealers  "in  connection"  with  the  sales  in  failing  to  inform  them 
that  the  sales  were  "short."  Use  of  the  two  separate  rules  under  section 
10  of  the  1934  Act  as  the  underpinnings  of  the  prosecution  demon- 
strates the  broad  leeway  the  Government  has  under  the  federal  securities 
laws  in  structuring  criminal  prosecutions  to  eradicate  practices  that  cor- 
rupt the  integrity  of  the  nation's  securities  markets. 

With  regard  to  the  rule  10b-5  convictions,  the  broker-dealers  were 
deemed  to  be  defrauded  victims,154  since  they  were  exposed  to  two  dis- 
tinct types  of  potential  harm  by  not  having  been  apprised  that  the  sales 
were  "short":  first,  they  did  not  demand  the  70  percent  collateral  re- 
quired for  "short  sales"  by  the  applicable  Federal  Reserve  Board  credit 
regulation,  and  risked  serious  loss  if  Peltz  failed  to  deliver  the  stock  on 
the  normal  settlement  date;  second,  their  unwitting  violation  of  the 
"down-tick"  provisions  of  rule  10a-l(a)  could  have  subjected  them  to 
administrative  disciplinary  action  by  the  New  York  Stock  Exchange. 
The  court  maintained  the  broad  reach  of  rule  10b-5  as  a  criminal 
sanction  by  rejecting  the  defendant's  contention  that  there  should  be  no 
rule  10b-5  criminal  liability  where  the  fraud  did  not  relate  to  the  "in- 
vestment value"  of  the  security  purchased  or  sold.155 

153  xhe  court  held   that  a  conspiracy  for  the   purpose  of  impairing,   obstructing   or 
defeating   the   lawful   function  of   any   department   of   the   Government   was   a   crime, 
even  though  the  Government  suffers  no  pecuniary  harm  as  a  result  thereof.  It  held 
that  the  high   repute  and  effective  functioning  of  the  SEC — conspicuous  for 
its  zeal   in  preventing  the   misuse  of  inside   information   .   .   .   would   be   sig- 
nificantly compromised  by  arrangements  whereby  an  individual  could  obtain 
information  about  its  impending  action  from  one  of  its  employees  and  profit 
from    having    such    knowledge    before    this    became   available    to   the    public 
generally.  Public  confidence  essential  to  the  effective  functioning  of  Govern- 
ment would  be  seriously  impaired  by  any  arrangement  that  would  enable  a 
few  individuals  to  profit  from  advance  knowledge  of  governmental  action. 
433  F.2d  at  52. 

154C/.  A.  T.  Brod  &  Co.  v.  Perlow,  375  F.2d  393,  397  (2d  Cir.  1967). 

155  "Short  selling  without  compliance  with  the  margin  and  short  sale  price  rules  can 
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With  regard  to  the  rule  10a-l(a)  conviction,  Peltz  argued  that  un- 
der section  32(a)  of  the  1934  Act,  his  conduct  could  not  be  criminal  be- 
cause he  did  not  instruct  the  broker-dealer  not  to  comply  with  the  appli- 
cable short-selling  rule,  and  consequently  that  he  did  not  "willfully" 
cause  the  violation  of  the  rule.  The  court  rejected  this  argument,  stating 
that  a  criminal  violation  of  rule  10a-l(a)  occurs  when  a  customer  de- 
liberately makes  false  statements  to  a  broker-dealer  that  he  owns  securi- 
ties directed  to  be  sold,  and  where  the  broker,  having  no  reason  to  believe 
the  short-selling  rule  is  applicable,  makes  the  sale  in  violation  of  the 
rule.156 

14.  United  States  v.  Deutsch  (Realty  Equities).  Prior  to  United 
States  v.  Deutsch157  no  case  involving  criminal  violations  of  the  1940 
Act  had  ever  reached  appeal,  and  only  one  of  the  few  prosecutions  ever 
pursued  under  that  Act  had  theretofore  resulted  in  a  full  jury  trial.158 
In  Deutsch,  the  Second  Circuit  wrote  a  landmark  opinion  indicating  the 
broad  reach  of  certain  self-dealing  proscriptions  contained  in  section  17 
of  the  1940  Act.159 

Deutsch  had  convinced  Mills,  an  investment  adviser  to  several  mutual 
funds,  to  cause  one  of  the  funds  to  purchase  certain  securities  Deutsch 
was  selling.  Subsequently,  Deutsch  negotiated  a  "private  deal"  with  Mills 
whereby  Mills  and  a  co-venturer  were  personally  able  to  purchase  from 
Deutsch  a  unit  of  the  same  securities  purchased  by  the  mutual  fund,  but 
at  a  price  substantially  below  both  market  value  and  the  price  the  mutual 
fund  had  paid.  Shortly  after  the  "private  deal,"  a  second  mutual  fund  in 
the  fund  complex  advised  by  Mills  purchased  an  additional  unit  of  the 
securities  from  Deutsch  at  a  price  nearly  double  that  which  Mills  per- 
sonally had  paid. 


have  a  materially  larger  adverse  effect  on  the  public  than  a  seller's  hoodwinking  a 
buyer  into  an  unfortunate  purchase  of  a  few  hundred  shares."  433  F.2d  at  53  (foot- 
note omitted). 

156  In  analyzing  section  32(a),  the  court  contrasted  its  false  filing  provision,  where 
both  willfulness  and  knowledge  must  be  proven,  to  its  provision  encompassing  statu- 
tory and  rule  violations,  where  only  willfulness  need  be  proven.  The  court  went  on 
to  hold  that  a  "person  can  willfully  violate  an  SEC  rule  even  if  he  does  not  know  of 
its  existence,"  and  that  the  mental  state  that  must  be  proven  to  establish  criminal 
liability  for  a  rule  10a-l(a)  violation  is  "a  realization  on  the  defendant's  part  that 
he  was  doing  a  wrongful  act,"  coupled  with  the  proviso  that  "the  act  be  wrongful 
under  the  securities  laws  and  that  the  knowingly  wrongful  act  involve  a  significant 
risk  of  effecting  the  violation  that  has  occurred."  Id.  at  54-5.  See  Model  Penal  Code 
§  2.03  (1962);  Herlands,  Criminal  Law  Aspects  of  the  Securities  Exchange  Act  of 
1934,  supra  note  4,  at   148-49. 

15M51  F.2d  98  (2d  Cir.  1971). 

158  See  Mathews,  Investment  Acts  Criminal  Prosecutions,  supra  note  4,  at  1261. 

!5»  15  U.S.C.  §  80a-17   (1970). 


7622 


Mills  and  Deutsch  were  both  indicted  for  violations  of  sections  17(d) 
and  (e)(1)  of  the  1940  Act.  Section  17(d)  prohibits  joint  ventures  be- 
tween investment  companies  and  their  affiliates  without  prior  SEC  ap- 
proval. Section  17(e)(1)  prohibits  persons  affiliated  with  investment 
companies  from  receiving  compensation  in  transactions  in  which  they 
act  as  agents  for  the  investment  companies.160 

On  appeal,  Deutsch  claimed  that  there  had  been  no  proof  that  the 
bargain  sale  to  Mills  had  actually  "caused"  the  mutual  funds  to  make 
the  questioned  securities  purchases.  The  court  was  faced  with  a  question 
of  first  impression,  i.e.,  whether  the  verb  "acting"  in  the  statutory  phrase 
"acting  as  agent"  in  section  17(e)(1)  indicated  a  congressional  in- 
tent "io  prohibit  only  gratuities  which  succeed  in  influencing  the  re- 
cipient's conduct."161  After  reviewing  the  legislative  history  of  the 
1940  Act,  which  indicated  a  desire  to  prevent  the  abuses  of  self-dealing 
by  investment  company  managers,  the  court  stated  that  the  offense  was 
complete  "when  the  compensation  [was]  delivered  and  received  with  the 
forbidden  intent,"  or  in  this  case,  "when  Mills  received  the  compensa- 
tion, even  if  he  never  exerted  any  influence  on  Realty's  behalf."162  Ob- 
viously, Deutsch  has  increased  tremendously  the  deterrent  effect  of  the 
1940  Act. 

In  an  effort  to  illustrate  the  deterrent  value  of  the  flexibility  of  the 
federal  securities  laws,  it  is  not  feasible  to  discuss  all  relevant  SEC 
criminal  prosecutions,  even  limiting  consideration  to  Southern  District  and 
Second  Circuit  opinions.163  The  above  discussion,  however,  attempts  to 


160  Mills  pleaded  guilty,  and  Deutsch  was  convicted  at  trial  for  aiding  and  abetting 
the  section   17(e)(1)   crime  committed  by  Mills. 

161  451  F.2d  at  109. 

162  451  F.2d  at  109.  See  also  Mathews,  Investment  Acts  Criminal  Prosecutions, 
supra  note  4,  at  1267.  However,  it  went  on  to  point  out  that  proof  "that  the  com- 
pensation was  given  with  the  intent  to  influence"  need  not  be  established.  Rather, 
relying  on  analogous  federal  "gratuity  statutes,"  the  court  held  that  the  only  proof  of 
criminal  intent  required  to  sustain  a  conviction  under  section  17(e)(1)  is  proof  of  an 
"intent  to  give  and  accept  a  gratuity  in  appreciation  of  past  or  future  conduct": 

The  paying  of  compensation  is  an  evil  in  itself,  even  though  the  payor  does 
not  corruptly  intend  to  influence  the  affiliated  person's  act,  for  it  tends  to 
bring  about  preferential  treatment  in  favor  of  the  payor  which  can  easily 
injure  the  beneficiaries  of  investment  companies.  Congress  recognized  that 
affiliated  persons  had  manifold  opportunities  for  self-dealing  and  designed 
the  statute  to  remove  the  potential  for  conflicts  of  interest  by  prohibiting 
the  receipt  of  compensation  "for  the  purchase  or  sale  of  any  property  .  .  .  ." 
We  hold  that  to  read  into  §  17(e)(1)  a  requirement  of  intent  to  influence 
would  frustrate  this  statutory  purpose. 
451   F.2d  98  at   112-13. 

163  Two    additional    recent    Second    Circuit    opinions    merit    brief    consideration.    In 
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set  out  the  purposes  of  each  statute  and  the  manner  in  which  criminal 
prosecutions  have  been  pursued. 

With  this  background  in  mind,  we  consider  how  proposed  changes  in 
the  existing  criminal  provisions  will  affect  past  policies  and  practices, 
and  whether  the  proposed  changes  will  serve  to  protect  the  integrity  of 
the  securities  markets  more  effectively  than  existing  statutory  provisions. 

D.  Codification:  An  Opportunity  to  Remedy 
Some  Present  Inconsistencies 

Wholly  apart  from  Congress'  revision  of  federal  criminal  law,  the 
American  Law  Institute  is  sponsoring  a  monumental  project  to  codify 
all  the  various  federal  securities  laws  into  one  uniform  Federal  Securi- 
ties Code  and  thereby  remove  their  inconsistencies.164  It  is  important 
that  the  criminal  provisions  of  such  statutes,  if  they  are  to  be  encom- 
passed specially  by  a  new  Federal  Criminal  Code,  be  refashioned  in  a 
manner  designed  to  eliminate  these  unwarranted  contradictions.  The 
following  discussion  points  out  the  most  significant  of  these  inconsisten- 
cies. 

A  false  filing  prosecution  under  section  24  of  the  1933  Act  re- 
quires proof  only  of  willfulness,  while  a  similar  false  filing  prosecution 
under  section  32(a)  of  the  1934  Act  requires  proof  of  knowledge  as 
well  as  willfulness.  The  comparable  provisions  of  the  1939  Act165  and 


United  States  v.  Schwartz,  464  F.2d  499  (2d  Cir.  1972),  the  court  affirmed  the  con- 
viction of  an  attorney  for  conspiring  to  violate  the  anti-hypothecation  provisions  of 
section  8(c)  of  the  1934  Act,  15  U.S.C.  §  78h(c)  (1970),  and  thereafter  rule  8c-l, 
17  C.F.R.  §  240.8c-l  (1973).  The  case  involved  an  "all  or  nothing"  regulation  A 
underwriting  by  Armstrong  &  Co.,  Inc.,  a  broker-dealer,  for  Triangle  Instrument  Co., 
Inc.,  the  issuer.  When  the  complete  issue  was  not  sold  out,  the  defendant-attorney 
arranged  for  the  broker-dealer  to  pledge  the  entire  issue  (including  the  shares  already 
sold  to  and  paid  for  by  customers)  with  a  factor  as  collateral  for  a  loan,  the  proceeds 
of  which  were  utilized  to  pay  the  issuer  at  the  regulation  A  closing.  The  court  held 
that  such  activities  constituted  an  unlawful  hypothecation,  and,  in  this  apparently 
first  criminal  prosecution  involving  section  8(c)  and  rule  8c-l,  held  that  neither  the 
rule  nor  the  statutory  provision  was  void  for  vagueness. 

In  United  States  v.  Grant  &  Service  Securities,  462  F.2d  28  (2d  Cir.  1972),  a 
broker-dealer  and  its  president  were  convicted  for  securities  fraud  under  section  17(a) 
and  rule  10b-5  and  mail  fraud  when  they  fraudulently  created  the  appearance  that 
an  "all-or-nothing"  underwriting  was  fully  subscribed.  In  fact,  the  defendants  had 
placed  orders  in  fictitious  names  on  behalf  of  persons  who  had  no  intention  of  paying 
for  the  shares.  The  fictitious  orders  facilitated  closing  of  the  underwriting,  and  per- 
mitted after-market  trading  to  commence.  Thereafter,  the  unsold,  clandestinely 
"shelved"  portion  of  the  issue  was  sold  into  the  after-market. 

164  See  ALI  Federal  Securities  Code  (Tentative  Draft  No.  1,  1972);  Loss,  Codi- 
fication of  the  Federal  Securities  Laws,  28  Bus.  Lawyer  381   (1973). 

"M5  U.S.C.  §  77yyy   (1970). 
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the  1940  Act166  require  only  willfulness,  while  the  similar  provision  in 
the  1935  Act167  requires  both  willfulness  and  knowledge.  Furthermore, 
section  24  of  the  1933  Act  expressly  includes  material  omissions  as  well 
as  affirmative  misrepresentations  in  filings,  while  section  32(a)  of  the 
1934  Act  literally  refers  to  only  "false  or  misleading"  statements.  The 
1939  Act168  and  the  1940  Act1G9  specifically  cover  material  omissions, 
but  the  1939  Act170  does  not.171 

The  sentencing  provisions  under  the  various  statutes  are  not  uniform. 
For  instance,  the  maximum  term  of  imprisonment  for  a  1933  Act  crime 
(5  years)  exceeds  substantially  the  maximum  term  under  the  1934  Act 
(2  years),  whereas  a  heavier  maximum  fine  can  be  imposed  under  the 
1934  Act  ($10,000)  than  under  the  1933  Act  ($5,000). 172  Maximum 
sentences  for  each  criminal  violation  of  the  1935  Act,  the  Advisers  Act, 
and  the  1940  Act  are  two  years  imprisonment  and/or  a  $10,000  fine.173 
However,  under  the  1939  Act  the  maximum  penalties,  like  those  of  the 
1933  Act,  are  five  years  imprisonment  and/or  a  $5,000  fine.174 

The  last  clause  of  Section  32(a)  of  the  1934  Act175  provides  that 
"no  person  shall  be  subject  to  imprisonment  under  this  section  for  the 
violation  of  any  rule  or  regulation  if  he  proves  that  he  had  no  knowledge 
of  such  rule  or  regulation."  The  effect  of  this  "no  knowledge"  mitigation 
provision  is  as  follows:  while  all  criminal  convictions  under  the  1934 
Act  are  presumptively  felonies  (whether  for  violations  of  statutory  pro- 
visions or  for  SEC  rules  or  regulations),  a  conviction  for  violation  of  a 
rule  or  regulation  will  be  merely  a  misdemeanor  if  the  defendant  can 
prove  he  had  no  knowledge  of  its  existence.176  The  1935  Act  has  a  similar 

166  15  U.S.C.  §  80a-48    (1970). 

167  15  U.S.C.  §  79z-3   (1970). 

168  15  U.S.C.  §  77yyy   (1970). 

169  15  U.S.C.  §  80a-48    (1970). 

170  15  U.S.C.  §  79z-3    (1970). 

171  Nevertheless,  under  both  section  32(a)  of  the  1934  Act  and  section  325  of  the 
1939  Act,  it  appears  that  a  wilful  and  knowing  material  omission  in  a  filing  will  be  a 
crime  since  a  material  omission  will  render  affirmative  statements  actually  made  in 
the  filing  "misleading."  See  3  Loss,  supra  note  4,  at  175  n.222. 

172  Compare  15  U.S.C.  §  77x  (1970)  with  15  U.S.C.  §  78ff(a)   (1970). 

173  See  15   U.S.C.   §§   79z-3,   80a-48,   80b-17    (1970). 

174  See  15  U.S.C.  §  77yyy  (1970). 

175  15  U.S.C.  §  78ff(a)   (1970). 

176  See  Mathews,  SEC  Criminal  Prosecutions,  supra  note  4,  at  957-8.  Only  recently 
have  the  courts  begun  to  wrestle  with  this  "no  knowledge"  mitigation  defense.  See, 
e.g.,  United  States  v.  Schwartz,  464  F.2d  499  (2d  Cir.  1972);  United  States  v.  Peltz, 
433  F.2d  48  (2d  Cir.  1970);  United  States  v.  Mandel,  296  F.  Supp.  1038  (S.D.N.Y. 
1969);  United  States  v.  Lilley,  291  F  Supp.  989  (S.D.  Tex.  1968).  By  virtue  of  18 
U.S.C.  §  1(1),  a  federal  crime  is  a  felony  whenever  the  maximum  term  of  imprison- 
ment that  can  be  imposed  exceeds  one  year. 
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"no  knowledge"  mitigation  defense  which,  if  successfully  established, 
limits  conviction  for  a  rule  violation  to  misdemeanor  treatment.177 

Under  the  1933  Act,  the  1939  Act,  and  the  Advisers  Act,  no  such 
"no  knowledge"  mitigation  defense  regarding  rule  violations  exists.178 
However,  the  1 940  Act  contains  a  unique  mitigation  defense  in  that  proof 
of  "no  knowledge"  is  an  absolute  defense  and  precludes  any  criminal  con- 
viction for  a  rule  violation.179  In  other  words,  under  the  1940  Act,  con- 
viction for  a  rule  violation  is  either  a  felony  or  no  crime  at  all. 

There  is  no  self -executing  general  anti-fraud  provision  in  the  1934 
Act  comparable  to  section  17(a)  of  the  1933  Act.180  The  principal  anti- 
fraud  proscription  under  the  1934  Act  is  contained  in  an  SEC-promul- 
gated  rule — the  celebrated  rule  10b-5.181  Since  an  anti-fraud  violation 
under  the  1933  Act,  compared  to  one  under  the  1934  Act,  carries  a 
stiffer  maximum  prison  sentence  and  avoids  litigation  of  the  difficult 
"no  knowledge"  defense,  most  prosecutors  attempt  to  pursue  criminal 
securities  fraud  cases  as  a  section  17(a)  crime  under  the  1933  Act. 
However,  section  17(a)  only  extends  to  fraud  in  the  offer  or  sale  of 
securities  and  does  not  encompass  fraud  in  the  purchase  thereof.  Con- 
versely, rule  10b-5  under  the  1934  Act  proscribes  fraud  in  connection 
with  both  the  purchase  and  sale  of  securities.182 

In  addition,  section  17(a)  of  the  1933  Act  proscribes  only  fraud  "in 
the  offer  or  sale  of  any  securities,"  whereas  rule  10b-5  proscribes  fraud 
"in  connection  with  the  purchase  or  sale  of  any  security."  (Emphasis 
added.)  The  "in  connection  with"  language  of  rule  10b-5  has  a  much 
broader  application  than  the  narrower  language  of  section  17(a).183 

Section  9(a)  (6)  of  the  1934  Act184  purports  to  proscribe  a  particular 
type  of  manipulation,  i.e.,  "pegging,  fixing,  or  stabilizing  the  price  of  [a] 
security  in  contravention  of  such  rules  and  regulations  as  the  Commis- 
sion may  prescribe."  While  the  SEC  has  promulgated  a  series  of  "sta- 
bilizing rules"  under  section  10(b),  i.e.,  rules  10b-6,  10b-7  and  10b-8, 

177  See  15  U.S.C.  §  79z-3   (1970). 

178  See   15  U.S.C.   §§   77x,   yyy,   80b-17    (1970). 

179  1940  Act  §  49,  15  U.S.C.  §  80a-48  (1970),  provides  that  "no  person  shall  be 
convicted  under  this  section  for  the  violation  of  any  rule,  regulation,  or  order  if  he 
proves  that  he  had  no  actual  knowledge  of  such  rule,  regulation,  or  order."  See 
Mathews,  Investment  Acts  Criminal  Prosecutions,  supra  note  4,  at  1269-71. 

180  15  U.S.C.  §   77q(a)    (1970). 

181  17  C.F.R.   §  240.10b-5   (1973). 

182  See  Hearings  on  Reform  of  the  Federal  Criminal  Laws,  supra  note  1,  at  1201-02 
(testimony  of  Arthur  F.  Mathews). 

183  See  Heit  v.  Weitzen,  402  F.2d  909  (2d  Cir.  1968);  SEC  v.  Texas  Gulf  Sulphur 
Co.,  401  F.2d  833  (2d  Cir.   1968)   (en  banc). 

18<  15  U.S.C.   §   78i(a)(6)    (1970). 
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which  apply  to  activities  during  a  "distribution,"  the  SEC  has  never 
promulgated  general  stabilizing  rules  under  section  9(a)(6). 

The  statutory  provisions  of  the  1933  Act  and  the  applicable  case  law 
do  not  present  a  clear  indication  of  when,  if  ever,  bona  fide  reliance  upon 
the  erroneous  advice  of  competent,  fully  informed  legal  counsel  will  be  a 
defense  to  a  criminal  prosecution  for  failure  to  register  securities  under 
section  5.185  Similarly,  case  law  has  fostered  a  great  deal  of  confusion 
as  to  whether  multiple  sales  or  mailings  pursuant  to  a  single  scheme  to 
defraud,  under  section  17(a)  of  the  1933  Act  or  under  rule  10b-5  pur- 
suant to  the  1934  Act,  constitute  one  criminal  offense  or  multiple  crimes, 
as  is  presently  the  case  under  the  federal  mail  fraud  statute.186 

Present  consideration  by  Congress  of  a  new,  comprehensive  Federal 
Criminal  Code  provides  a  unique  opportunity  for  ridding  federal  securi- 
ties laws  of  the  unfounded  and  wholly  unnecessary  inconsistencies  out- 
lined above. 

III.  Deficiencies  in  the  National 

Commission's  Proposed  Code  and 

the  Alternatives  Provided  by 

S.  1  and  S.  1400 

A.   The  National  Commission's  Proposed  Code: 
A  Step  Backward  in  Combatting  a  Special  Type 
of  White  Collar  Crime 

Section  1772  of  the  National  Commission's  Proposed  Code  (herein- 
after Proposed  Code),  entitled  "Securities  Violations,"  states: 

A  person  is  guilty  of  a  Class  C  felony  if  he: 

(a)  knowingly  does  anything  declared  to  be  unlawful  in  15 
U.S.C.  §§  77e,  77q,  77w,  77fff,  77xxx,  78i(a)(l)- 
(5)  or  [rule  10b-5];  or 

(b)  in  a  registration  statement  filed  under  subchapter  I  of 
15  U.S.C.  Ch.  2A,  or  in  an  application,  report  or  docu- 
ment filed  under  subchapter  III  of  15  U.S.C,  Ch.  2A 

185  Compare  United  States  v.  Crosby,  294  F.2d  929  (2d  Cir.  1961)  with  United 
States  v.  Hill.   298  F.  Supp.    1221    (D.  Conn.    1969). 

186  Compare  United  States  v.  Cashin,  281  F.2d  669  (2d  Cir.  1960);  United  States 
v.  Greenberg,  30  F.R.D.  164  (S.D.N.Y.  1962);  United  States  v.  Hughes,  195  F.  Supp. 
795  (S.D.N.Y.  1961),  with  United  States  v.  Amick,  439  F.2d  351  (7th  Cir.  1971); 
United  States  v.  Sanders,  266  F.  Supp.  615  (W.D.  La.  1967)  subsequent  conviction  afl'd, 
Sanders  v.  United  States,  415  F.2d  621    (8th  Cir.   1969);  United  States  v.  Birrell,  266 

F.  Supp.  539  (S.D.N.Y.   1967).  See  also  United  States  v.  Aken  and  Donafrio.  F. 

Supp.  (S.D.N.Y.  1973). 
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or  any  rule,  regulation,  or  order  issued  pursuant 
thereto,  knowingly  makes  any  untrue  statement  of  a 
material  fact  or  omits  to  state  any  material  fact  re- 
quired to  be  stated  therein  or  necessary  to  make  the 
statements  therein  not  misleading. 

1 .  Scope  of  Proposed  Section  1 772:  Nature  of  Securities  Offenses  and 
Penalties.  At  the  outset,  it  should  be  noted  that  except  for  the  proposed 
codification  of  rule  10b-5  and  certain  changes  in  the  "willfulness"  and 
"knowledge"  requirements  of  some  securities  crimes,  the  National  Com- 
mission has  not  suggested  any  substantive  changes  in  the  existing  federal 
securities  statutes.  Rather,  it  has  simply  attempted  to  change  the  penalties 
structure  of  the  Acts.187  In  this  regard,  proposed  section  1772  provides 
felony  coverage  for  most  of  the  crimes  that  may  presently  be  prosecuted 
as  felonies  under  the  1933  Act  and  the  1939  Act  and  for  fraud  and 
manipulation  violations  under  the  1934  Act.  However,  it  does  not  autho- 
rize felony  prosecution  for  violations  of  most  of  the  provisions  of  the 
1934,  1935,  1940  and  Advisers  Act. 

Under  the  Proposed  Code,  a  Class  C  felony  is  the  lowest  degree  of 
felony,  nominally  providing  upon  conviction  a  maximum  prison  term  of 
up  to  7  years  and  generally  a  maximum  fine  of  $5,000.188  Any  securities 
offense  not  embraced  by  proposed  section  1772,  even  though  a  felony 
under  existing  law,  would  be  downgraded  in  severity  to  either  a  Class  A 
misdemeanor  or  a  "regulatory  offense."  The  Proposed  Code  provides  a 
maximum  prison  term  of  no  more  than  1  year  (or  possibly  6  months) 
for  conviction  of  a  Class  A  misdemeanor  and   a  maximum  fine  of 


187  Under  existing  law,  a  5-year  statute  of  limitations  applies  to  securities  law 
crimes  whether  prosecuted  as  felonies  or  misdemeanors.  See  18  U.S.C.  §  3282  (1970). 
Under  the  Proposed  Code,  the  statute  of  limitations  applicable  to  securities  law 
felonies  would  remain  5  years;  however,  in  the  case  of  misdemeanors  and  "regula- 
tory offenses"  it  would  be  reduced  to  three  years.  See  Proposed  Code   §§  70(b),   (c). 

188  Proposed  Code  §§  3201(c),  3301(b).  However,  with  regard  to  fines,  section 
3301(2)  provides  an  "Alternative  Measure"  of  "Authorized  Fines"  whereby  "a  person 
who  has  been  convicted  of  an  offense  through  which  he  derived  pecuniary  gain  or  by 
which  he  caused  personal  injury  or  property  damage  or  loss  may  be  sentenced  to  a 
fine  which  does  not  exceed  twice  the  gain  so  derived  or  twice  the  loss  caused  to  the 
victim."  The  Proposed  Code  has  three  classes  of  felonies  with  the  following  maximum 
authorized  imprisonment  and  fining  provisions:  Class  A — 30  years  ($10,000);  Class  B 
—15  years  ($10,000);  and  Class  C— 7  years  ($5,000).  There  are,  in  addition,  two 
classes  of  misdemeanors:  Class  A — 1  year  (or  6  months)  ($1,000);  Class  B — 30  days 
($500);  and  an  "infraction" — no  imprisonment  term  ($500).  Proposed  Code  §§  3201, 
3301.  In  addition,  the  court  may  order  a  defendant  to  "make  restitution  or  reparation 
to  the  victim  of  his  conduct  for  the  damage  or  injury  which  was  sustained."  Proposed 
Code  §   3013(2)(e). 


38-472   O  -  74  -  53 
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$1,000.189  A  "regulatory  offense,"  depending  upon  the  nature  of  the 
criminal  conduct  or  the  degree  of  culpability,  is  either  a  Class  A  mis- 
demeanor, a  Class  B  misdemeanor,  or  a  mere  "infraction."190  The  maxi- 
mum prison  term  for  a  Class  B  misdemeanor  is  30  days  and  the  maximum 
fine  therefor  is  $500. 191  There  can  be  no  prison  term  imposed  for  convic- 
tion of  an  "infraction;"  its  maximum  penalty  is  thus  a  $500  fine.192 

The  effect  of  section  1772  is  to  retain  felony  penalties  (Class  C)  for 
the  following  securities  law  crimes:  under  the  1933  Act — (1)  failure  to 
register  the  inter-state  public  distribution  of  non-exempt  securities;193  (2) 
fraud  violations  in  the  offer  and  sale  of  securities;194  (3)  violations  of  the 


189See  Proposed  Code  §§  3201(l)(d),  3301(l)(c).  The  Alternative  Measure  of 
Authorized  Fines  provided  in  section  3301(2)  also  applies  to  Class  A  Misdemeanors. 
The  members  of  the  National  Commission  were  unable  to  achieve  unanimity  as  to 
whether  1  year  or  6  months  should  be  the  maximum  prison  term  for  conviction 
of  a  Class  A  misdemeanor.  The  Comment  to  section  3201   states,  in  part: 

The  maximum  term  for  the  most  serious  misdemeanors,  Class  A,  is  the  same 
as  the  present  level,  one  year,  but  a  substantial  body  of  opinion  in  the  Com- 
mission favored  a  six-month  limit,  as  indicated  by  the  bracketed  phrase  in 
subsection  (l)(d).  Among  the  reasons  for  keeping  the  limit  at  one  year 
are:  the  weight  of  federal  tradition,  the  belief  that,  even  though  misdemeanor 
sentences  longer  than  six  months  should  be  rarely  imposed,  the  longer  maxi- 
mum has  deterrent  value,  and  the  fact  that,  faced  with  the  choice  of  a  felony 
classification  or  a  classification  with  a  six-month  maximum,  there  is  a  danger 
that  more  crimes  might  be  classified  as  felonies  than  is  warranted.  The  brack- 
eted alternative  of  six  months  reflects  the  view  of  some  Commissioners  that 
longer  sentences,  up  to  a  year,  serve  little  if  any  penological  purpose,  may 
harm  rather  than  help  the  prisoner,  and  thus  impose  unnecessary  drains  on 
the  correctional  system,  and  that  a  six-month  maximum  provides  sufficient 
deterrence,  serves  "taste-of-jail"  purposes  and  may  facilitate  expeditious  dis- 
position of  cases  by  non-jury  trial  before  federal  magistrates.  In  any  event, 
misdemeanor  sentences  in  excess  of  six  months  will  be  subject  to  parole,  as 
in  existing  law. 
Id.  at  285. 

190  Section  1006  of  the  Proposed  Code  defines  Regulatory  Offenses.  A  "nonculpable" 
violation  of  a  penal  regulation  is  an  "infraction."  A  "willful"  violation  of  a  penal 
regulation  is  a  Class  B  misdemeanor.  A  person  is  guilty  of  a  Class  A  misdemeanor 
under  the  Regulatory  Offenses  provisions  if  he  "flouts  regulatory  authority"  by  willful 
and  persistent  disobedience  of  any  body  of  related  penal  regulations,  or  willfully 
violates  a  penal  regulation  and  thereby,  in  fact,  "creates  a  substantial  likelihood  of 
harm  to  life,  health  or  property,  or  of  any  other  harm  against  which  the  penal 
regulation   was  directed." 

191  Proposed  Code  §§  3201(e),  3301(d).  The  alternative  fining  provision  of  section 
3301(2)   also  applies  to  Class  B  misdemeanors. 

192  Proposed  Code  §  3301(l)(d).  The  alternative  fining  provision  of  section  3301(2) 
also  applies  to  "infractions." 

193  Section  5,   15  U.S.C.  §  77e  (1970). 

194  Section   17(a),   15  U.S.C.  §  77q(a)    (1970). 
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anti-touting  provision;195  (4)  violations  which  make  it  unlawful  for  any 
person  to  represent  that  securities  registered  with  the  SEC  have  in  any 
way  been  approved  by  the  SEC;196  (5)  false  filings  knowingly  made, 
whether  by  affirmative  misrepresentation  or  material  omission,  encom- 
passing only  registration  statements;197  under  the  1934  Act — (6)  manip- 
ulation of  an  exchange-listed  security,198  (7)  fraud  and  manipulation 
violations  in  connection  with  the  purchase  or  sale  of  any  security;199 
under  the  1939  Act:  (8)  failure  to  qualify  the  interstate  public  distri- 
bution of  nonexempt  debt  securities;200  (9)  violations  of  provisions  which 
make  it  unlawful  for  any  person  to  represent  that  any  debt  securities 
qualified  with  the  SEC  have  in  any  way  been  approved  by  the  SEC;201 
(10)  false  filings,  "knowingly"  made,  whether  by  affirmative  misrepre- 
sentation or  material  omission,  encompassing  any  application,  report, 
or  any  other  document  filed  with  the  SEC  pursuant  to  the  1939  Act  or 
any  rule  or  regulation  thereunder  or  any  order  issued  pursuant  thereto.202 
Section  1772  does  not,  however,  retain  felony  treatment  for  any  provision 
of  the  1935  Act,441  the  1940  Act,204  the  Advisers  Act,205  or  the  SIPC 
Act.206 

2.  Anti-Fraud  Violations.  Proposed  section  1772  eliminates  a  major 
inconsistency  between  the  existing  anti-fraud  provisions  of  the  1933  and 
1934  Acts.  There  is  no  reasonable  basis  to  justify  prosecuting  fraud  in 
the  sale  of  securities  as  a  5-year  felony  under  one  statute  while  at  the 
same  time  limiting  prosecution  of  fraud  in  connection  with  the  purchase 
or  sale  of  securities  to  a  2-year  felony  under  a  companion  statute.  Fraud 
is  fraud,  and  should  be  treated  equally  in  both  purchase  and  sales 
transactions  regardless  of  which  statute  is  used  for  prosecution.  Proposed 
section  1772  eliminates  the  disparity  by  recommending  that  Congress 
codify  rule  10b-5  as  an  amendment  to  the  1934  Act  and  by  providing 

195 Section  17(b),   15  U.S.C.  §  77q(b)    (1970). 

196  Section  23,  15  U.S.C.  §  77w  (1970).  To  the  authors'  knowledge,  there  has  never 
been  a  prosecution  under  this  section. 

197  15  U.S.C.  §   77x   (1970). 

198  Sections  9(a)(l)-(5),   15  U.S.C.  §§  78a(l)-(5)    (1970). 

199  Section    10(b),    15    U.S.C.    §    78j(b)    and   rule    10b-5,    17    C.F.R.    §    240.10b-5 
(1973). 

200  Section  306,   15  U.S.C.  §  77fff  (1970). 

^Section  324,   15  U.S.C.  §  77xxx   (1970).  To  the  authors'  knowledge,  there  has 
never  been  a  criminal  prosecution  alleging  violation  of  section  324  of  the   1939  Act. 

202  15  U.S.C.  §  77yyy  (1970). 

203  15  U.S.C.  §  79  to  79z-6  (1970). 

204  15  U.S.C.  §  80a-l  to  a-52  (1970). 
20515  U.S.C.  §  80b^l  to  b-21  (1970). 
206  15  U.S.C.  §  78aaa  to  111  (1970). 
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that  anti-fraud  violations  under  both  the  1933  and  1934  Acts  be  treated 
as  Class  C  felonies. 

There  is  no  mitigation  provision  similar  to  that  of  section  32(a)  of 
the  1934  Act,  which  limits  conviction  for  a  rule  violation  to  a  misde- 
meanor where  no  knowledge  of  the  rule  is  proven,207  because  the  anti- 
fraud  proscriptions  pursuant  to  both  statutes  would  now  be  contained 
directly  in  statutory  provisions,  without  reference  to  implementing  rules. 
However,  proposed  section  1772  does  require  that  a  person  "knowingly" 
violate  the  enumerated  statutory  provisions.208 

3.  Scope  of  Penalties  Provisions.  On  the  surface,  it  would  appear 
that  the  Proposed  Code  increases  the  severity  of  the  penalties  for  fraud 
convictions  (as  well  as  convictions  for  other  statutory  offenses):  it 
raises  the  5-year  maximum  sentence  presently  applicable  to  section  17(a) 
(and  other  1933  Act  crimes)  and  the  2-year  maximum  sentence  pres- 
ently applicable  to  rule  10b-5  (and  other  1934  Act  crimes)  to  a  new 
7-year  maximum  sentence. 

However,  upon  analysis,  it  becomes  apparent  that  in  practice  the 
sentencing  provisions  under  the  Proposed  Code  are  not  nearly  as  severe 
as  existing  law.  This  results  from  the  fact  that:  (1)  the  Proposed  Code 
eliminates  or  prohibits  consecutive  sentences  upon  multiple  count  con- 
victions;209 (2)  a  sentence  based  upon  conviction  for  a  Class  C  felony 
under  the  Proposed  Code  may  not  exceed  5  years  unless  the  court  makes 

207 Section  302(1  )(b)  of  the  Proposed  Code  provides  that  a  person  engages  in  con- 
duct "knowingly"  if  "when  he  engages  in  the  conduct,  he  knows  or  has  a  firm  belief 
unaccompanied  by  substantial  doubt  that  he  is  doing  so,  whether  or  not  it  is  his 
purpose  to  do  so."  Cf.  notes  175-79  supra  and  accompanying  text. 

208  Proposed  Code  §   1772. 

209  Section  3204(2)  of  the  Proposed  Code  states: 

Multiple  Sentences.  A  defendant  may  not  be  sentenced  consecutively  for  more 
than  one  offense  to  the  extent:  (a)  one  offense  is  an  included  offense  of  the 
other;  (b)  one  offense  consists  only  of  a  conspiracy,  attempt,  solicitation  or 
other  form  of  preparation  to  commit,  or  facilitation  of,  the  other;  or  (c)  the 
offenses  differ  only  in  that  one  is  defined  to  prohibit  a  designated  kind  of 
conduct  generally  and  the  other  to  prohibit  a  specific  instance  of  such 
conduct. 
The  Comment  to  section  3204  states,   in  part: 

Subsection  (2)  prohibits  consecutive  sentences  in  three  situations  where  the 
multiple  crimes  result  from  one  criminal  objective.  An  alternative  and  more 
general  statement  might  be:  'The  court  shall  not  impose  consecutive  sen- 
tences for  offenses  which  were  committed  as  part  of  a  single  course  of  con- 
duct during  which  there  was  no  substantial  change  in  the  nature  of  the  crim- 
inal objective.' 

Id.  at  293. 

Section  3204(6)   goes  even   further  and   prohibits  consecutive   sentences  from  being 

imposed  even  in  instances  where  there  are  separate  prosecutions  encompassing  separate 
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a  finding  that  a  greater  sentence  "is  required  for  the  protection  of  the 
public  from  further  criminal  conduct  by  the  defendant  because  the  de- 
fendant is  a  dangerous  special  offender;"210  and  (3)  the  sentence  actually 
imposed  may  not  constitute  wholly  a  term  of  imprisonment.  Rather, 
every  sentence  must  contain  a  prison  component  and  a  parole  component, 
with  the  parole  component  comprising  at  least  one-third  of  the  maximum 
sentence  for  a  Class  C  felony  offense.211 

Furthermore,  the  sentencing  judge,  in  effect,  is  given  the  discretion  to 
impose  no  sentence  whatever  upon  a  person  convicted  of  a  Class  C 
felony:  section  3105  states  that  the  "court  may  sentence  a  person  con- 
victed of  an  offense  other  than  a  Class  A  or  B  felony  to  an  unconditional 
discharge  without  imprisonment,  fine,  conditions  or  probationary  super- 
vision if  it  is  of  the  opinion  that  imposition  of  conditions  upon  the  de- 
fendant's release  would  not  be  useful."212  Finally,  under  the  Proposed 
Code  every  prisoner  must  be  considered  for  parole  after  serving  a  rela- 
tively short  minimum  term  and  is  eligible  for  parole  consideration  at  any 
time.213 


trials  and  separate  sentencing  for  multiple  offenses,  even  in  cases  where  prosecutions 
are  separately  pursued  both  at  the  federal  and  state  levels. 

210  Proposed  Code  §  3202(1).  Section  3202(2)  provides  five  categories  of  "dan- 
gerous special  offenders"  encompassing  any  person:  (1)  with  certain  types  and  num- 
bers of  prior  convictions;  (2)  who  has  committed  the  offense  as  part  of  a  pattern 
of  criminal  conduct  which  constituted  a  substantial  source  of  his  income,  and  in  which 
he  manifested  special  skill  or  expertise;  (3)  with  serious,  abnormal  mental  conditions, 
who  is  a  serious  danger  to  the  safety  of  others,  and  who  committed  the  offense  as  a 
result  of  aggressive  behavior,  with  heedless  indifference  to  the  consequence  of  such 
behavior;  (4)  who  committed  the  offense  as  part  of  a  conspiracy  with  three  or  more 
persons  and  as  part  of  a  pattern  of  criminal  conduct,  or  encompassing  bribes  or  use 
of  force;  or  (5)  who  manifested  his  special  dangerousness  by  using  a  firearm  or 
destructive  device  in  the  commission  of  the  offense  or  flight  therefrom. 

211  Proposed  Code  §  3201(2). 

212  Proposed  Code   §  3105. 

213  Proposed  Code  §  3401.  Under  present  law,  a  felony  conviction  triggers  certain 
mandatory  or  discretionary  statutory  disqualifications  from  a  person's  association  with 
a  broker-dealer,  investment  adviser,  or  investment  company.  Such  disqualifications 
may  run  for  as  much  as  10  years.  See  1934  Act  §§  15(b) (5), (7),  15  U.S.C. 
§§  78o(b)(5),  (7)  (1970);  Advisers  Act  §§  203(e),  (f),  15  U.S.C.  §§  80b-3(e),  (f) 
(1970);  1940  Act  §  9(a)(1),  15  U.S.C.  §  80a-9(a)(l)  (1970).  See  also  Mathews, 
SEC  Civil  Injunctive  Actions,  5  Rev.  of  Sec.  Reg.  259,  260-61  (1972).  However, 
under  the  Proposed  Code,  no  such  disqualifications  will  arise  unless  the  sentencing 
judge  affirmatively  imposes  such  disqualifications  and  the  offender  was  an  executive 
officer  or  other  manager  of  an  organization  and  the  crime  was  committed  in  further- 
ance of  the  affairs  of  the  organization.  Proposed  Code  §  3502.  Furthermore,  under 
the  Proposed  Code,  such  disqualifications  automatically  terminate  after  five  years,  if 
not  terminated  earlier  by  the  court.  Proposed  Code  §  3503.  In  this  connection,  it  is 
pertinent  to  note  that  the  court,  not  the  SEC,  would  be  imposing  and  interpreting 
statutory   disqualifications   regarding  the   securities   industry.   It   is   questionable   that   a 
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The  Proposed  Code  does,  however,  contain  substantial  improvements 
in  available  monetary  penalties  imposed  upon  felony  conviction.  In 
section  3301,  relating  to  "Authorized  Fines,"  subpart  (2)  provides  an 
"alternative  measure,"  where,  in  lieu  of  the  designated  fines,  "a  person 
who  has  been  convicted  of  an  offense  through  which  he  derived  pecuniary 
gain  or  by  which  he  caused  personal  injury  or  property  damage  or  loss 
may  be  sentenced  to  a  fine  which  does  not  exceed  twice  the  gain  so  de- 
rived or  twice  the  loss  caused  to  the  victim."  Thus,  a  person  convicted  of 
one  count  of  securities  fraud,  where  he  swindled  $1  million,  could  be 
fined  as  much  as  $2  million  under  the  Proposed  Code,  whereas  under 
existing  law  the  maximum  fine  would  be  either  $5,000  or  $10,000.  In 
addition,  under  the  Proposed  Code  the  court  may  order  the  defendant  to 
pay  restitution  to  the  victims  of  the  crime.214  These  provisions  constitute 
some  of  the  most  constructive  innovations  in  the  Proposed  Code. 

4.  Manipulation.  Manipulation  crimes  are  usually  prosecuted  under 
existing  law  pursuant  to  section  17(a)  of  the  1933  Act,  or  sections  9(a) 
and  10(b)  of  the  1934  Act  and  rule  10b-5.215  Thus,  a  "manipulation" 
crime,  which  by  definition  requires  an  intent  to  defraud,  may  be  either 
a  5-year  felony  under  section  17(a)  of  the  1933  Act  or  a  2-year  felony 
under  section  9(a)  or  rule  10b-5  of  the  1934  Act.  The  Proposed  Code 
would  provide  uniformity  by  treating  all  manipulation  crimes  as  Class  C 
felonies. 

5.  Registration  under  Section  5  of  the  1933  Act.  The  Proposed  Code, 
in  section  1772,  treats  a  violation  of  the  registration  provisions  of  sec- 
tion 5  of  the  1933  Act  as  a  Class  C  felony.  Those  who  view  failures  to 
register  under  section  5  as  "technical"  violations  may  argue  that  it  is  not 
necessary  to  treat  failure  to  register  as  the  same  degree  of  felony  as  fraud 
or  manipulation.  However,  the  public  disclosures  mandated  by  the  reg- 
istration provisions  of  section  5  are  the  very  backbone  of  the  federal 
securities  laws.216  In  some  cases  where  an  "inside"  witness  is  not  available 


court,  rather  than  the  expert  administrative  agency  regulating  a  sensitive  area  of  busi- 
ness affairs,  would  be  better  equipped  to  consider  the  appropriateness  of  such  statu- 
tory disqualifications.  As  recently  as  1970,  Congress  found  it  necessary  to  extend  such 
statutory  disqualifications,  and  the  SEC's  authority  with  respect  thereto,  in  the  1940 
Act,  15  U.S.C.  §  80-a(9)(a)   (1970). 

214  Proposed  Code   §   3013(2)  (e). 

215  See,  e.g.,  Coplin  v.  United  States,  88  F.2d  652  (9th  Cir.  1937);  3  Loss,  supra 
note  4,  at  1561  n.126.  See  also  note  5  supra.  For  a  construction  of  the  manipulative 
provisions  in  a  civil  case  see  Crane  v.  Westinghouse  Air  Brake,  419  F.2d  787  (2d 
Cir.  1969). 

™See  Feit  v.  Leasco  Data,  332  F.  Supp.  544  (E.D.N.Y.   1971). 
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to  testify  to  the  formation  of  a  fraudulent  scheme,  the  SEC  is  able  to 
prosecute  large  scale  fraudulent  distributions  of  grossly  over-priced 
securities  only  under  section  5,  where  the  Government's  burden  of  proof 
is  usually  limited  to  showing  that  the  defendants  acted  willfully,  an  inter- 
state public  offering  occurred,  and  no  registration  statement  was  filed 
with  the  Commission.  In  such  cases,  a  section  5  violation  cannot  be 
viewed  as  merely  a  "technical"  violation.217  Consequently,  the  authors 
commend  the  Proposed  Code's  treatment  of  section  5  violations  as 
Class  C  felonies.218 

6.  Principal  Deficiencies  of  Proposed  Section  1772.  The  principal, 
and  we  submit  fatal,  defect  in  proposed  section  1772  is  its  failure  to 
provide  felony  penalties  for  false  filings  and  many  other  violations  of 
the  1 934  Act,  as  well  as  a  myriad  of  serious  crimes,  including  anti-fraud 
and  false  filing  offenses,  encompassed  by  the  1935  Act,  the  1940  Act, 
and  the  Advisers  Act.  The  Comment  to  section  1772  indicates  that  the 
National  Commission  recognized  the  importance  of  the  deterrent  effect 
of  possible  felony  prosecution  in  regulation  of  the  securities  markets. 
It  is  also  evident  that  the  broad  judicial  construction  of  the  anti-fraud 
provisions  of  the  federal  securities  statutes  has  given  these  provisions  a 
meaning  somewhat  different  from  that  of  comparable  provisions  of 
general  criminal  law,  such  as  larceny  by  trick  or  device  or  theft  by 
deception.219  However,  the  National  Commission  apparently  failed  to 

217  See  United  States  v.  Wolfson,  405  F.2d  779  (2d  Cir.  1968);  United  States  v. 
Hayutin,  398  F.2d  944  (2d  Cir.  1968);  United  States  v.  Steel,  359  F.2d  381  (2d  Cir. 
1966);  United  States  v.  Abrams,  357  F.2d  539  (2d  Cir.  1966);  United  States  v.  Doyle, 
348  F.2d  715  (2d  Cir.  1965);  United  States  v.  Re,  336  F.2d  306  (2d  Cir.  1964); 
Mathews,  SEC  Criminal  Prosecutions,  supra  note  4,  at  935-7. 

218  However,  this  view  presupposes  that  the  "mistake  of  law"  defense  of  Proposed 
Code  §  609  and  the  applicable  "requirements  of  culpability"  as  defined  in  Proposed 
Code  §  302,  and  as  applied  to  the  language  of  Section  5,  would  be  construed  in  a 
manner  that  would  prevent  conviction  of  a  person  who  places  bona  fide  reliance  upon 
the  advice  of  competent  legal  counsel,  even  if  counsel's  advice  turns  out  to  be  erro- 
neous. Under  present  law,  courts  seem  to  disagree  as  to  whether  bona  fide  reliance 
upon  the  erroneous  advice  of  competent  counsel  will  be  a  defense  to  a  section  5 
prosecution.  See  Mathews,  SEC  Criminal  Prosecutions,  supra  note  4,  at  951-3.  Com- 
pare United  States  v.  Crosby,  294  F.2d  928  (2d  Cir.  1961)  with  United  States  v. 
Hill,  298  F.  Supp.  1221  (D.  Conn.  1969) (dictum).  Hill  however,  may  be  distin- 
guished in  that  it  was  a  criminal  contempt  prosecution,  and  in  a  contempt  case  a 
defendant  is  bound  to  obey  a  court  order,  even  if  the  order  is  erroneous.  See  United 
States  v.  United  Mine  Workers,  330  U.S.  258   (1947). 

219  Comment  to  section  1772,  at  238-39,  states  in  part: 

Even  though,  absent  the  requirement  of  intent  to  defraud,  [securities]  offenses 
are  largely  malum  prohibitum  or  prophylactic,  §  1772  proposes  retention  of 
felony  penalties  for  misconduct  in  the  securities  area,  largely  because  of  un- 
certainty as  to  the  effect  on  the  regulatory  scheme  of  lesser  deterrence  than 
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appreciate  the  seriousness  of  violations  of  many  important  provisions  of 
the  1934,  1935,  1940,  and  Advisers  Acts.220 

It  is  obvious  why  the  National  Commission  recommended  such  severe 
treatment  for  1933  and  1939  Act  crimes,  on  the  one  hand,  and  more 
lenient  treatment  for  most  1934,  1940,  Advisers,  and  1935  Act  crimes, 
on  the  other:  the  latter  statutes  presently  contain  only  a  2-year  maxi- 
mum term  of  imprisonment  for  a  felony  conviction.  Since  the  Proposed 
Code,  in  its  least  severe  felony  classification  provides  a  7-year  maximum 
term  of  imprisonment,   the  existing  2-year  felonies   pursuant  to  such 


the  felony  penalties.  (It  appears  that  prison  sentences  of  felony  length  are 
rarely  imposed  for  violations  of  the  securities  laws  in  the  absence  of  a  show- 
ing of  an  underlying  fraud  of  great  magnitude.)  The  regulatory  scheme  is 
focused  principally  on  the  activities  of  highly  sophisticated  professionals,  who 
are  alert  to  the  existence  of  the  requirements  imposed  upon  them,  and  relies 
to  a  great  extent  upon  self-regulation.  It  is  virtually  impossible  to  predict 
whether  the  standards  of  self-regulation,  developed  over  the  35  years  of  the 
Acts'  existence,  might  be  relaxed  should  the  maximum  prison  penalties  for 
violations  be  significantly  reduced.  Other  factors  tend  to  support  the  need 
for  felony  penalties  as  a  deterrent  particularly  with  respect  to  the  national 
exchanges.  Certain  practices,  not  necessarily  fraudulent,  entail  the  risk  of 
serious  consequences  for  the  securities  market,  perhaps  the  national  econ- 
omy; yet  the  temptations  to  violate  prohibitions,  because  of  the  possibility 
of  large  and  quick  "killings,"  are  great,  while  the  means  are  easily  available. 

.  .  .  The  proposed  Code  thus  provides  felony  coverage  of  most  conduct 
declared  unlawful  in  the  1933  and  1939  Acts.  In  the  case  of  securities  fraud 
(15  U.S.C.  §  77q(a)),  although  it  falls  largely  within  the  scope  of  a  general 
Code  crime  (theft  by  deception),  a  separate  offense  is  here  retained  because 
the  existing  law  has  been  given  a  somewhat  different  meaning  by  judicial 
construction. 
220  The  comment  to  section    1772  states,  in  part: 

With  respect  to  the  1934  Act,  the  policy  of  the  Code  is  not  to  incorporate 
most  offenses  as  Class  C  felonies.  There  the  present  maximum  two-year 
penalty  represents  a  view  of  the  relative  seriousness  of  the  violations  as 
being  closer  to  classification  as  a  Class  A  misdemeanor  than  as  a  Class  C 
felony.  The  section,  however,  would  raise  the  penalty  for  violations  of  the 
first  subparagraphs  of  15  U.S.C.  §  78i(a),  dealing  with  manipulation  of  secur- 
ity prices,  on  the  basis  of  the  need  for  the  great  deterrence.  The  line  between 
those  subparagraphs  and  the  remainder  of  that  section  is  based  on  the  fact 
that  the  latter  prohibitions  are  dependent  upon  SEC  rules  and  regulations. 
The  policy  is  that  felonies  should  be  explicitly  enacted  by  the  Congress, 
rather  than  only  defined  and  promulgated  by  the  SEC.  The  section  would, 
however,  make  a  violation  of  Rule  10b-5  a  Class  C  felony  ....  It  is  in- 
tended that  the  remaining  penal  provisions  in  the  1934  Act  concerning  willful 
violations  of  regulations  on  the  operation  of  securities  exchanges  (including 
such  matters  as  violation  of  margin  requirements)  and  other  penal  provisions 
relating  to  public  utility  companies  and  investment  advisers,  all  of  which 
carry  maximum  jail  penalties  of  two  years  (15  U.S.C.  §§  78ff,  79z-3,  80a- 
48,  80b— 17),  be  reclassified  as  Class  A  misdemeanors  or  perhaps  made  sub- 
ject to  the  regulatory  offense  provision   (§   1006). 
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statutes  were  transformed  into  mere  misdemeanors,  for  which  maximum 
punishment  would  be  only  6  months  or  1  year  imprisonment.  This  ap- 
proach of  downgrading  the  seriousness  of  the  crimes  apparently  was 
deemed  to  be  more  convenient  than  that  of  providing  an  additional  grade 
of  felonies  for  such  violations  under  the  Proposed  Code,  i.e.,  a  Class  D 
felony  with  a  2-year  or  3-year  maximum  imprisonment  term. 

Upon  analysis,  the  disparate  treatment  in  the  Proposed  Code  of  similar 
offenses  under  the  several  statutes  is  unsupportable.  Although  fraud  and 
false  filings  under  the  1933  Act,  fraud  and  manipulation  under  the  1934 
Act,  and  false  filings  under  the  1939  Act  would  be  felonies,  comparable 
acts  of  fraud  or  false  filings  under  the  1935  Act,  the  1940  Act,  and  the 
Advisers  Act,  and  false  filings  under  the  1934  Act,  would  only  be 
Class  A  misdemeanors  or  regulatory  offenses. 

If  the  approach  of  the  Proposed  Code  is  adopted,  it  is  submitted  that 
the  deterrent  effect  of  important  existing  criminal  provisions  of  the 
1934,  1935,  1940,  and  Advisers  Acts  would  be  dangerously  diluted,  to 
the  detriment  of  the  public  interest.  The  Proposed  Code's  approach 
would  mean  that  the  maximum  penalty  that  could  be  imposed  for  certain 
serious  criminal  violations  committed  by  those  in  the  securities  industry 
who  have  historically  been  held  to  the  strictest  fiduciary  standards,221 
would  not  be  as  economically  severe  as  the  sanctions  that  the  SEC222  or 
self-regulatory  bodies  such  as  the  National  Association  of  Securities 
Dealers  or  the  New  York  Stock  Exchange223  could  impose  administra- 
tively for  the  same  violation. 


221  (1)  Broker-dealers.  Hanley  v.  SEC,  415  F.2d  589  (2d  Cir.  1969);  Charles  Hughes 
&  Co.  v.  SEC,  139  F.2d  434  (2d  Cir.  1943);  Cohen  &  Rabin,  Broker-Dealer  Selling 
Practice  Standards:  The  Importance  of  Administrative  Adjudication  in  Their  Develop- 
ment, 29  Law  &  Contemp.  Prob.  691  (1964). 

(2)  Investment  advisers.  SEC  v.  Capital  Gains  Research  Bureau,  Inc.,  375  U.S.  180 
(1963);  Kidder,  Peabody,  Inc.,  SEC  Advisers  Act  Release  No.  8426  (1968);  Arleen 
W.  Hughes,  27  SEC  618  (1948),  aff'd  sub  nom.  Hughes  v.  SEC,  174  F.2d  969  (2d 
Cir.   1949). 

(3)  Investment  company  managers.  United  States  v.  Deutsch,  451  F.2d  98  (2d  Cir. 
1971). 

222  After  an  administrative  hearing,  the  SEC  may  impose  sanctions  on  registered 
broker-dealers,  members  of  exchanges,  registered  investment  advisers  or  persons  asso- 
ciated with  investment  companies,  for  willful  violations  of  any  provisions  of  the  fed- 
eral securities  laws.  The  sanctions  which  the  SEC  can  impose  administratively  include: 
censure,  suspension,  revocation  of  registration,  and  prohibition  against  association 
with  broker-dealers,  investment  advisers,  or  investment  companies.  See  15  U.S.C. 
§§  78o,  78o-3,  78s;  15  U.S.C.  §  80b-3;  15  U.S.C.  §  80a-9  (1970). 

223  For  instance,  the  NASD  imposes  fines  as  high  as  $10,000  on  individuals,  sus- 
pends members  for  as  much  as  a  year,  and  expels  them  from  the  association.  A 
member  suspended  or  expelled  from  the  NASD  loses  his  dealer  discount  and  is  pro- 


7636 


Labelling  criminal  violations  of  federal  securities  laws  as  either  felony 
or  misdemeanor  is  even  more  important  than  the  maximum  jail  sentence 
which  may  be  imposed  as  a  penalty.  Jail  sentences  for  criminal  convic- 
tions under  the  securities  laws  are  seldom  severe.  However,  there  is  a 
danger  that  sophisticated  professionals  doing  business  in  the  securities 
industry  may  shrug  off  a  misdemeanor  conviction,  whereas  they  would 
not  be  able  to  bear  the  public  stigma  of  a  felony  conviction.  The  deterrent 
effect  of  felony  culpability  should  not  be  under-estimated;  it  is  important 
in  protecting  the  public  interest. 

False  Filings  and  Failure  to  File  Required  Disclosure  Reports.  An 
analysis  of  the  various  types  of  reports  required  to  be  filed  pursuant  to 
the  1934  Act  demonstrates  the  magnitude  of  the  National  Commission's 
error  in  failing  to  retain  felony  sanctions  for  false  filings  or  the  failure 
to  file  required  disclosure  reports  under  that  Act.  Sections  12  and  13  of 
the  1934  Act,  and  the  rules  thereunder,  require:  (1)  all  exchange-listed 
issuers  and  those  over-the-counter  issuers  with  designated  numbers  of 
shareholders  and  amounts  of  assets  to  file  registration  statements  to 
assure  that  adequate  information  about  such  issuers  is  disseminated  in 
the  trading  markets,  even  though  an  issuer  may  not  be  engaged  in  a  pri- 
mary distribution  of  securities;  (2)  certain  classes  of  issuers  to  file  annual, 
periodic,  and  current  reports,  thereby  supplementing  on  a  current  basis 
the  information  in  previously  filed  registration  statements  and  other  docu- 
ments; (3)  applications  to  be  filed  regarding  exchange-listed  securities; 
and  (4)  certain  reports  to  be  filed  disclosing  when  a  person,  or  a  group 
of  persons,  acquires  certain  percentages  of  ownership  of  an  issuer's  se- 
curities that  may  be  indicative  of  a  potential  change  of  control  or  a 
"takeover"  of  the  issuer.224 

Section  14,  and  the  rules  thereunder,  require  proxy  statements  and 
proxy  soliciting  material  to  be  filed  and  distributed  disclosing  material 
facts  concerning  management,225  thus  assuring  that  shareholders  exercise 
an  informed  franchise  in  voting  on  important  management  issues.  These 
provisions  indicate  that  the  shareholder's  decisions  about  the  issuer's 
conduct  from  year  to  year  are  deemed  as  important  as  an  investor's  initial 
decision  to  purchase  the  issuer's  securities.226  Section  14,  and  the  rules 

hibited   from   participating    in    underwritings   with   other   NASD   members.    The    stock 
exchanges  have  imposed  fines  as  high   as   $150,000  on   members.   The   economic   loss 
from  expulsion  from  an  exchange   is  considerable. 
22*15  U.S.C.  §§  78/,  m  (1970). 

225  15  U.S.C.   §  78n   (1970). 

226  United  States  v.  Pope,  189  F.  Supp.   12  (S.D.N.Y.   1960). 
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thereunder,  also  require  filings  containing  disclosure  of  material  facts 
regarding  a  tender  offer  for  an  issuer's  securities.227 

Section  15,  and  the  rules  thereunder,  require  broker-dealers  to  file 
registration  statements  and  other  reports  regarding  the  nature  and  identity 
of  their  principals,  their  capital  structure,  and  their  business  opera- 
tions.228 Section  16,  and  the  rules  thereunder,  require  insiders  and  con- 
trolling persons  to  file  ownership  reports  disclosing  their  securities  hold- 
ings and  any  changes  in  such  holdings  from  month  to  month.229  Section 
17,  and  the  rules  thereunder,  require  broker-dealers  to  file  annual  finan- 
cial reports  and  related  documents.230 

As  previously  indicated,231  there  have  been  important  felony  prosecu- 
tions based  upon  failures  to  file,  or  false  filings  under  these  sections  of 
the  1934  Act.  Under  the  Proposed  Code,  however,  such  prosecutions 
would  trigger  only  misdemeanor  penalties.  Comparable  failures  to  file 
or  false  filings  under  the  1935,  1940,  and  Advisers  Acts  would  also 
trigger  only  misdemeanor  penalties.  In  this  connection,  the  National 
Commission's  Working  Papers  suggested  that  the  false  statement  provi- 
tions  of  the  various  Acts232  be  deleted  from  the  respective  statutes  since 
all  such  false  filings  will  be  within  the  purview  of  proposed  section  1352 
of  the  Proposed  Code.233 

The  authors  submit  that  misdemeanor  treatment  of  false  filings  under 
the  1934,  1935,  Advisers,  and  1940  Acts  will  substantially  reduce  the 


227  15  U.S.C.  §  78n   (1970). 

228  15  U.S.C.  §  78o   (1970). 

229  15  U.S.C.  §  78p  (1970).  Such  disclosures  provide  the  basis  for  private  civil  suits 
to  recover  for  issuers  illegal  "short  swing"  profits  reaped  by  management.  See,  e.g., 
Newmark  v.  RKO  General,  Inc..  425  F.2d  348   (2d  Cir.   1970). 

230  15  U.S.C.  §  78q   (1970). 

231  See  notes   111-16  supra  and  accompanying  text. 

232  See  3  National  Commission  Working  Papers,  supra  note  1,  at  1613-17.  1934 
Act  §  32(a),  15  U.S.C.  §  78ff  (1970);  1935  Act  §  29,  15  U.S.C.  §  79z-3  (1970): 
Advisers  Act  §  207,  15  U.S.C.  §  80b-7  (1970);  1940  Act  §  49,  15  U.S.C.  §  80a^t8 
(1970). 

233  Section  1352,  intended  to  replace  the  existing  general  false  statement  offense 
contained  in  18  U.S.C.  §  1001,  provides: 

A  person  is  guilty  of  a  Class  A  misdemeanor  if,  in  a  governmental  matter, 
he:  (a)  makes  a  false  written  statement,  when  the  statement  is  material  and 
he  does  not  believe  it  to  be  true;  (b)  intentionally  creates  a  false  impression 
in  a  written  application  for  a  pecuniary  or  other  benefit,  by  omitting  infor- 
mation necessary  to  prevent  a  material  statement  therein  from  being  mis- 
leading; (c)  submits  or  invites  reliance  on  any  material  writing  which  he 
knows  to  be  forged,  altered  or  otherwise  lacking  in  authenticity;  (d)  submits 
or  invites  reliance  on  any  sample,  specimen,  map,  boundary-mark  or  other 
object  which  he  knows  to  be  false  in  a  material  respect;  or  (e)  uses  a  trick, 
scheme  or  device  which  he  knows  to  be  misleading  in  a  material  respect. 
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present  prophylactic  effect  of  those  statutory  provisions  and  may  injure 
the  public  interest.234  Federal  securities  regulation  has  historically  been 
anchored  upon  a  policy  of  full  and  fair  disclosure.  The  philosophy  under- 
lying all  of  the  statutes  has  always  been  that  if  issuers  and  others  who 
seek  the  savings  of  investors  provide  adequate  disclosures,  then  investors 
themselves  can  make  informed  decisions  without  governmental  inter- 
ference. 

Full,  fair,  and  adequate  disclosure  under  the  present  statutory  frame- 
work is  achieved  in  large  measure  by  voluntary  compliance  and  the  deter- 
rent effect  of  the  myriad  filing  provisions  contained  in  the  federal 
securities  statutes.  The  volume  of  such  required  reports  is  staggering. 
Thorough  and  timely  review  of  the  content  of  each  such  filing  by  the  staff 
of  the  SEC  is  impossible.  Consequently,  the  efficacy  of  the  statutes  re- 
quires voluntary  compliance.  These  applications,  reports  and  documents 
are  often  prepared  by  lawyers  and/or  accountants  on  the  basis  of  infor- 
mation supplied  by  professional  managers.  The  monetary  incentives 
tempting  the  officers  and  directors  of  an  issuer  or  the  professional  man- 
agers of  broker-dealer,  investment  adviser,  or  investment  company  firms 
to  make  false  or  misleading  filings  is  incalculable.  It  is  submitted  that 
effective  voluntary  compliance  with  these  important  statutory  provisions 
requires  the  deterrent  effect  of  felony  prosecution  for  willful  violations. 

Margin  Rules:  Regulation  of  Credit.  The  draftsmen  of  the  Pro- 
posed Code  adopted  a  policy  against  felony  prosecutions  for  violations 
of  rules  promulgated  by  administrative  agencies.  This  policy  was  in- 
tended to  protect  persons  from  the  stigma  of  felony  prosecution  for  vio- 
lating highly  technical,  esoteric  rules  that  may  be  difficult  for  an  average 
person  to  comprehend.  As  a  result,  violations  of  the  margin  or  credit 
provisions  of  regulation  T,  promulgated  by  the  Federal  Reserve  Board 
pursuant  to  section  7  of  the  1934  Act,235  or  of  related  regulations  U,  G, 
and  X,236  would  be  susceptible  only  to  misdemeanor  prosecution. 

But  strict  penalties  for  such  violations  are  essential.  The  unregulated 
purchase  of  securities  on  margin,  which  fosters  reckless  speculation,  con- 
tributed to  the  stock  market  crash  in  1929.237  The  margin  requirements 


234  Section  1772  does  not  even  provide  felony  prosecution  for  all  false  filings  under 
the  1933  Act;  it  provides  solely  that  filing  a  false  "registration  statement"  under  that 
Act  may  be  prosecuted  as  a  felony.  Consequently,  under  the  Proposed  Code,  false 
regulation  A  notifications  and  offering  circulars  relating  to  exempt  "small  issues,"  and 
similar  filings  under  other  exemptive  provisions  of  section  3(b)  and  the  rules  there- 
under, as  well  as  a  false  rule   144  notice,  would  constitute  only  misdemeanors. 

235  15  U.S.C.  §   78g  (1970). 

236  12  C.F.R.   §§  221,  207,  224   (1973). 

™ See  H.R.  Rep.  No.   1383,  73d  Cong.,  2d  Sess.  8  (1934). 
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also  protect  small  investors  from  unduly  extending  their  financial  obli- 
gations, and  regulate  the  amount  of  credit  in  the  stock  market  generally. 
Although  the  present  technical  complexity  of  the  margin  rules238  might 
tend  to  support  misdemeanor  treatment,  loss  of  felony  deterrence  may 
well  contribute  to  excess  speculation  in  the  marketplace,  an  activity 
which  history  has  shown  to  be  a  severe  threat  to  the  national  economy. 
In  considering  securities  violations  and  related  crimes  in  any  compre- 
hensive criminal  code,  Congress  may  wish  to  consider  an  alternative  ap- 
proach in  dealing  with  prosecutions  for  margin  violations.  Felony 
deterrence  could  be  retained  while  still  avoiding  felony  prosecution  for 
violation  of  highly  complex  rules  promulgated  by  administrative  agencies. 
Congress  could  redraft  section  7  of  the  1934  Act239  to  prohibit  any  ex- 
tension or  maintenance  of  credit  unless  in  accordance  with  rules  adopted 
by  the  Federal  Reserve  Broad.  Any  extension  or  maintenance  of  credit, 
absent  an  applicable  exemption,  would  be  subject  to  felony  prosecution. 
Such  a  framework  for  credit  violations  would  be  comparable  to  the 
statutory  approach  to  registration  of  public  securities  offerings  pursuant 
to  section  5  of  the  1933  Act.240 

"Short-Selling."  Under  the  Proposed  Code,  the  short-selling  proscrip- 
tions of  section  10(a)  of  the  1934  Act,  and  the  highly  technical  rules 
thereunder,241  would  be  enforceable  at  the  criminal  level  solely  through 
misdemeanor  prosecution.  Since  egregious  short-selling  activities  in- 
tensified and  prolonged  the  economic  trauma  of  the  1929  crash,  Con- 
gress may  also  desire  to  retain  felony  deterrence  for  short-selling  viola- 
tions. In  this  regard,  section  10(a)242  could  be  amended  to  prohibit  all 
short  sales  of  securities  registered  on  a  national  securities  exchange,  un- 
less in  compliance  with  SEC  short-selling  rules  to  be  promulgated  there- 
after. Thus,  as  with  section  5  of  the  1933  Act,243  SEC  rules  would  provide 
applicable  exemptions  from  the  statutory  short-selling  prohibition,  with 


238  See  e.g.,  United  States  v.  Van  de  Carr,  343  F.  Supp.  993  (CD.  Cal.  1972).  Cf. 
United  States  v.  Guterma,   189  F.  Supp.  265,  275   (S.D.N.Y.   1960). 

239  15  U.S.C.  §   78g  (1970). 

240  15  U.S.C.  §  77e  (1970).  Section  5  contains  broad  outright  proscriptions  against 
the  sale  of  unregistered  securities,  and  sections  3  and  4,  and  the  rules  thereunder, 
contain  various  exemptions  from  registration  for  various  types  of  securities  or  trans- 
actions. An  unregistered  sale  in  violation  of  section  5  may  be  prosecuted  as  a  felony, 
and  the  defendant  has  the  burden  of  proof  of  an  applicable  exemption  pursuant  to 
statutory  provisions  or  SEC  rule.  Edwards  v.  United  States,  213  U.S.  473   (1941). 

241  15  U.S.C.  §  78j(a)    (1970). 

242  Id. 

243  15  U.S.C.   §  77e  (1970). 


7640 


the  defendant  required  to  bear  the  burden  of  proof  of  the  applicable  ex- 
emption. 

1940  Act  Conflicts  of  Interest.  Section  17  of  the  1940  Act244  makes 
unlawful  various  types  of  conflicts  of  interest  in  the  operation  and 
management  of  registered  investment  companies.  In  addition,  section 
21  of  the  1940  Act245  prohibits  a  registered  management  company  from 
lending  money  to  controlling  persons  of,  or  persons  in  common  control 
with,  an  investment  company.  Section  21  also  makes  it  unlawful  for  an 
investment  company  to  make  loans  to  any  person  if  it  is  contrary  to  the 
stated  policy  of  the  investment  company,  as  disclosed  in  its  registration 
statement  and  reports  filed  with  the  SEC.  The  failure  of  investment  com- 
panies to  disclose  their  financial  policies,  and  the  operation  of  invest- 
ment companies  for  the  benefit  of  insiders  or  in  a  manner  involving  con- 
flicts of  interest,  were  the  very  type  of  evils  that  led  to  the  passage  of  the 
1940  Act.246 

Under  the  Proposed  Code,  only  misdemeanor  prosecution  may  be 
pursued  for  such  violations.  Yet  the  deterrent  effect  of  potential  felony 
prosecution  during  the  past  33  years  has  contributed  to  keeping  the  do- 
mestic investment  company  industry  singularly  free  from  the  conflicts 
of  interest  and  other  egregious  practices  that  were  rampant  in  the  in- 
dustry in  the  1920's  and  1930's  and  that  led  to  the  enactment  of  the 
1940  Act.  The  public  interest  will  be  jeopardized  by  downgrading  all 
criminal  violations  of  sections  17  and  21  to  mere  misdemeanors. 

In  the  view  of  the  authors,  section  2 1  violations  should  trigger  felony 
prosecution,  as  should  the  following  section  17  violations:  (1)  unautho- 
rized principal  transactions  and  related  activities  by  affiliated  persons  in 
violation  of  section  17(a);247  (2)  unauthorized  joint  transactions  in  vio- 


244  15  U.S.C.  §   80a-l7   (1970). 

245  15  U.S.C.  §  80a-21    (1970). 

246  See  1940  Act  §  1(b),  15  U.S.C.  §  80a-l(b)  (1970).  See  also  the  "Findings 
and  Declaration  of  Policy"  contained  in  section  1  of  the  1940  Act,  15  U.S.C.  §  80a-l 
(1970),  which  states,   in  part: 

[I]t  is  hereby  declared  that  the  national  public  interest  and  the  interest  of 
investors  are  adversely  affected — when  investment  companies  are  organized, 
operated,  managed,  or  their  portfolio  securities  are  selected,  in  the  interest 
of  directors,  officers,  investment  advisers,  depositors,  or  other  affiliated  per- 
sons thereof,  in  the  interest  of  underwriters,  brokers,  or  dealers,  in  the  interest 
of  special  classes  of  their  security  holders,  or  in  the  interest  of  other  invest- 
ment companies  or  persons  engaged  in  other  lines  of  business,  rather  than 
in  the  interest  of  all  classes  of  such  companies'  security  holders  .... 

247  The  SEC  has  adopted  various  rules  providing  certain  exemptions  from  the  pro- 
hibitions of  Section   17(a).  See  rules   17a-l   to  a-7,  17  C.F.R.  §§   270.17a-l   to  a-7 
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lation  of  the  rules  under  section  17(d);248  and  (3)  improper  compensa- 
tion to  an  unaffiliated  person  in  violation  of  section  17(e).249  To  comport 
with  the  National  Commission's  policy  that  all  felonies  should  be  ex- 
plicitly enacted  by  Congress,  it  would  be  necessary  to  codify  rule  17d— 1 
under  section  17(d)  .250 

The  reasons  for  retaining  felony  culpability  for  knowing  violations  Of 
section  17(a),  (d),  and  (e)  are  clearly  expressed  in  the  Second  Circuit's 
opinion  in  United  States  v.  Deutsch.251  The  1940  Act  resulted  from  a 
4-year   study  of   the    investment   company   industry,    which   disclosed 

(1972).  Applications  for  relief  from  section  17(a)  may  be  filed  and  are  often  granted 
by  the  SEC  pursuant  to  section  17(b).  Exemptive  relief  must  be  conditioned  on  a 
finding  by  the  SEC  that:  (1)  the  terms  of  the  proposed  transaction  are  reasonable, 
fair,  and  do  not  involve  overreaching;  (2)  the  proposed  transaction  is  consistent  with 
the  investment  policies  of  the  company  as  disclosed  in  its  registration  statements  and 
reports;  and  (3)  the  proposed  transaction  is  consistent  with  the  general  purposes  of 
the  1940  Act. 

248  Section  17(d)  gives  the  SEC  authority  to  adopt  rules  to  protect  registered  invest- 
ment companies  from  overreaching  by  affiliated  persons,  where  the  investment  com- 
pany and  affiliated  person  have  a  joint,  or  joint  and  several,  participation  in  a  trans- 
action. SEC  rules  under  section  17(d)  must  limit  or  prevent  registered  investment 
companies  from  participation  in  joint  transactions  with  affiliates  on  a  basis  different 
from  or  less  advantageous  than  that  of  other  participants.  Rule  17d-l  prohibits  any 
such  joint  enterprise,  other  arrangement,  or  profit-sharing  plan  unless  a  prior  applica- 
tion is  filed  with  the  SEC,  and  the  SEC  specifically  enters  an  order  granting  an 
exemption  prior  to  effecting  any  such  transaction. 

249  Section  17(e)  makes  it  unlawful  for  affiliated  persons  to  receive  compensation 
from  any  source  when  acting  as  agent  in  the  purchase  or  sale  of  property  for  regis- 
tered investment  companies,  except  compensation  received  in  the  course  of  the  affiliated 
person's  business  as  an  underwriter  or  broker.  It  also  prohibits  affiliated  persons  from 
receiving  anything  more  than  customary  brokerage  commissions  when  acting  as  broker 
for  a  registered  investment  company  in  the  purchase  and  sale  of  securities.  "The 
objective  of  Section  17(e)(1)  is  to  prevent  affiliated  persons  from  having  their  judg- 
ment and  fidelity  impaired  by  conflicts  of  interest."  United  States  v.  Deutsch,  451 
F.2d  98,   109   (2d  Cir.    1971). 

250  17  C.F.R.  §  270.17d-l  (1973).  It  would  appear  that  misdemeanor  treatment  is 
sufficient  for  criminal  violations  of  the  remaining  subparts  of  section  17  and  the  rules 
thereunder  except  for  one  further  area.  Section  17(j),  added  to  the  1940  Act  by  the 
1970  Amendments,  gives  the  SEC  rule-making  authority  to  define  fraudulent,  decep- 
tive, and  manipulative  acts,  practices,  and  courses  of  business  in  connection  with  the 
purchase  and  sale  of  securities  held  or  to  be  acquired  by  registered  investment  com- 
panies and  gives  the  SEC  authority  to  require  registered  investment  companies,  their 
investment  advisers,  and  principal  underwriters,  to  adopt  codes  of  ethics.  Rules  have 
been  proposed  pursuant  to  section  17(j).  To  the  extent  that  the  Commission  promul- 
gates any  general  anti-fraud  rules  under  section  17(j)  similar  to  rule  10b-5  under 
the  1934  Act,  such  anti-fraud  proscriptions  probably  ought  to  be  codified,  as  it  is 
recommended  rule  10b-5  should  be,  in  order  to  authorize  felony  prosecution  for 
violations  thereof.  SEC    1940   Act   Release  No.   7581    (1972). 

25i  451  F.2d  98  (2d  Cir.   1971). 
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"fantastic  abuse  of  trust"  by  investment  company  management  and 
"wholesale  victimizing  of  security  holders,"  and  which  found  then- 
existing  laws  wholly  inadequate  to  prevent  self-dealing.  Thus,  one  of  the 
principal  purposes  of  the  1940  Act  was 

to  establish  broad  standards  which  would  more  easily  enable 
the  government  to  convict  affiliated  persons  for  self-dealing  in 
the  management  of  investment  companies — an  industry  the 
very  nature  of  which  made  it  particularly  difficult  to  gather 
proof.252 

The  failure  to  retain  felony  culpability  for  knowing  violations  of  sections 
17(a),  (d),  and  (e),  it  is  submitted,  would  turn  back  the  clock  in  the 
investment  company  industry  more  than  30  years,  to  the  severe  detri- 
ment of  the  public  interest. 

Larceny  and  Embezzlement  Under  the  1940  and  SIPC  Acts.  It 
should  be  noted  that  felony  culpability  for  embezzlement  crimes  as  now 
contained  in  section  37  of  the  1940  Act253  will  be  retained  in  the  Pro- 
posed Code.  Under  the  Proposed  Code's  provisions  relating  to  "theft  of 
property"  and  misapplication  of  entrusted  property,  an  embezzlement  or 
theft  of  over  $500  would  be  a  Class  C  felony,254  and  any  unauthorized 
disposition,  use,  or  transfer  of  any  property  entrusted  to  a  fiduciary,  in- 
volving a  risk  of  loss  or  detriment  to  the  owner  of  the  property,  would  be 
a  Class  A  misdemeanor.255  However,  these  provisions  of  the  Proposed 
Code  should  be  extended  to  cover  the  embezzlement  provision  contained 
in  section  10(c)  of  the  SIPC  Act.256 

7.  Related  Offenses:  Conspiracy  and  Mail  Fraud.  The  effect  of  the 
Proposed  Code  on  the  conspiracy257  and  mail  fraud258  statutes,  which 
are  not  contained  in  the  federal  securities  laws  but  often  utilized  in 
securities  prosecutions,  should  be  noted.  The  Proposed  Code  will  elimi- 
nate the  mail  fraud  statute,  relying  instead  upon  a  new  series  of  theft 
and  related  offenses259  which  lack  the  flexibility  of  the  mail  fraud  statute 

"2  Id.  at  108. 

253  15   U.S.C.   §    80a-36    (1970). 

254  Proposed  Code  §§   1732,   1737. 

255  id.   §    1737. 
256J5  U.S.C.  78jjj(c). 

257  18   U.S.C.   §    371    (1970). 

258  18  U.S.C.  8    1341    (1970). 

259 /d.   Sec   Proposed   Code   SS    1721-41;   Introductory   Note   to   "Theft   and   Related 
Offenses"  at  205. 
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and  do  not  encompass  modern  white-collar  fraud.260  This  aspect  of  the 
Proposed  Code  has  been  criticized  by  former  federal  prosecutors.261 

In  section  1004,  the  Proposed  Code  would  alter  the  existing  conspiracy 
offense  in  several  respects.  No  longer  would  a  conspiracy  to  commit  a 
harmful  act  that  is  not  itself  a  crime  be  a  prosecutable  offense.  Thus,  an 
act  "to  defraud  the  United  States,  or  any  agency  thereof  in  any  manner 
or  for  any  purpose,"  now  prosecutable  as  a  conspiracy,262  would  not 
constitute  the  offense  of  conspiracy  under  the  Proposed  Code.263  It  would 
have  to  be  prosecuted  as  a  substantive  theft  or  related  offense. 

8.  Proposed  Code:  Conclusion.  In  sum,  the  principal  deficiencies  of 
securities  violations  and  related  offenses  in  the  National  Commission's 
Proposed  Code,  when  viewed  in  the  historical  perspective  of  40  years 
of  prosecuting  white-collar  crime  in  the  securities  arena,  are  the  failure 
to  retain  felony  sanctions  for  many  types  of  offenses,  and  the  tendency 
to  revert  to  general,  common  law  type,  criminal  provisions  instead  of 
retaining  special  statutory  standards  designed  to  deter  sophisticated  pro- 
fessionals. S.  1,  the  Senate  alternative  to  the  National  Commission's 
Proposed  Code,  contains  substantial  improvements  in  its  treatment  of 
securities  violations  and  related  offenses. 

B.  S.  1:  The  Criminal  Justice  Codification, 
Revision,  and  Reform  Act  of  1973 

1.  Section  2-8F5:  Nature  of  Securities  Offenses  and  Penalties.  The 
precise  violations  covered  by  section  1772  of  the  National  Commis- 
sion's Proposed  Code264  are  also  felonies  in  the  "securities  violations" 


260  por  instance,  under  the  Proposed  Code,  "deception"  does  not 

include  falsifications  as  to  matters  having  no  pecuniary  significance,  or  puffing 

by  statements  unlikely  to  deceive   ordinary  persons  in  the   group   addressed. 

"Puffing"  means  an  exaggerated  commendation  of  wares  in  communications 

addressed  to  the  public  or  to  a  class  or  group. 
Proposed  Code  §  1741(a).  Furthermore,  under  the  Proposed  Code,  "deprive"  means 
"to  withhold  property  .  .  .  either  permanently  or  under  such  circumstances  that  a 
major  portion  of  its  economic  value,  or  its  use  and  benefit,  has,  in  fact,  been  appro- 
priated." Id.  §  1741(b).  This  would  appear  to  be  a  reversion  to  the  state  of  the 
common  law  of  larceny  at  the  time  of  King  George  III.  See  Rex  v.  Walsh,  168  Eng. 
Rep.  624   (1812);  Rex  v.  Bazeley,   168  Eng.  Rep.  517   (P.C.   1799). 

261  See  Givens,  The  Proposed  New  Federal  Criminal  Code,  43  N.Y.S.  Bar  J.  486, 
(1971). 

262  18  U.S.C.  §  371   (1970). 

263  For  a  discussion  of  changes  in  the  conspiracy  offense  see  Comments  to  Proposed 
Code  §   1004. 

264  s.   1,  93d  Cong.,   1st  Sess.   §   2-8F5(a)    (1973). 


38-472    O  -  74  -  54 
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section  of  S.  I:265  knowing  violations  of  15  U.S.C.  §§  77e,  77q,  77w, 
77fff,  77xxx,  78i(a)(l)-(5),  and  78j  (b)(5)  (1970),  and  the  filing  of 
false  or  misleading  registration  statements  under  the  1933  Act  or  false 
filings  pursuant  to  the  1939  Act  and  the  rules  and  regulations  thereunder. 
However,  unlike  the  Proposed  Code,  which  makes  all  of  such  offenses 
Class  C  felonies  (punishable  by  a  maximum  prison  term  of  7  years  and  a 
maximum  fine  of  $5,000),  S.  1  provides  that  the  indicated  false  filing  vio- 
lations of  the  1933  and  1939  Acts  will  be  Class  D  felonies  (punishable 
by  a  maximum  prison  term  of  three  years  and  a  $500  per  day  fine)  and 
the  remaining  designated  substantive  violations  of  those  Acts  will  be 
Class  C  felonies  (punishable  by  a  maximum  prison  term  of  five  years  and 
and  a  $500  per  day  fine).266 

S.  1  sets  out  five  classes  of  felonies  with  the  following  maximum  terms 
of  imprisonment:  Class  A,  20  years;  Class  B,  10  years;  Class  C,  five 
years;  Class  D,  three  years;  Class  E,  one  year.267  In  addition,  S.  1  contains 
a  single  misdemeanor  provision  with  a  maximum  6  month  imprison- 
ment term,  and  a  minor  "violation"  provision  with  a  maximum  imprison- 
ment term  of  30  days.268 

The  monetary  penalty  provisions  of  S.  1  are  unique.  Rather  than  stat- 
ing maximum  fines  in  terms  of  total  dollar  amounts,  it  embraces  a  "daily 
fine"  concept: 

Except  as  otherwise  provided,  the  court,  having  regard  to  the 
nature  and  circumstances  of  the  offense,  may  sentence  an  of- 
fender to  pay  a  daily  fine  for  a  term  of  not  less  than  ten  days 
or  more  than  1,095  days  (3  years).  The  amount  of  the  daily 
fine  imposed  on  an  offender  shall  be  fixed  by  the  court  on  the 

265  The  indicated  substantive  offenses,  in  addition  to  false  filings,  encompass:  (1) 
the  public  interstate  distribution  of  non-exempt  securities  in  violation  of  1933  Act 
§  5;  (2)  fraud  in  the  offer  or  sale  of  securities  in  violation  of  1933  Act  §  17(a); 
(3)  violations  of  the  "anti-touting"  provisions  of  1933  Act  §  17(b);  (4)  illegally 
representing  that  the  SEC  has  approved  securities  registered  under  the  1933  Act  (sec- 
tion 23)  or  the  1939  Act  (section  324);  (5)  manipulation  of  the  price  of  exchange- 
listed  securities,  1934  Act  §§  9(a)(l)-(5);  (6)  and  fraud  or  manipulation  in  connec- 
tion with  the  purchase  or  sale  of  securities  under  present  section  10(b)  of  the  1934 
Act  and  rule  10b-5  thereunder.  Similar  to  the  National  Commission's  Proposed  Code. 
S.  1   would  codify  rule   10b-5  into  an  express   1934  Act  statutory  provision. 

266  s.    1    §   2-8F5(b). 

267  These  specified  maximum  terms  of  imprisonment  are  designated  "authorized 
lower-range  terms."  For  certain  "dangerous  special  offenders,"  as  defined  in  section 
1-4B2,  the  following  maximum  "authorized  upper-range  terms"  of  imprisonment  are 
provided:  Class  A  felony,  30  years;  Class  B  felony,  20  years;  Class  C  felony,  10  years; 
Class  D  felony,  6  years,  S.l,  §  l-4Bl(a). 

268  S.  1   §   l-4Bl(b)-(c). 
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basis  of  such  offender's  employment  income,  earning  capacity, 
or  financial  resources.  The  amount  of  such  daily  fine  shall  not 
exceed : 

(1)  $1,000  per  day  for  a  Class  A  or  Class  B  felony; 

(2)  $500  per  day  for  a  Class  C  or  Class  D  felony; 

(3)  $100  per  day  for  a  Class  E  felony;  or 

(4)  $50  per  day  for  a  misdemeanor  or  a  violation/ 


269 


In  addition,  this  section  contains  an  "alternate  fine"  provision  which 
states: 

In  lieu  of  sentencing  under  subsection  (a),  an  offender  who 
has  been  convicted  of  an  offense  through  which  he  derived 
pecuniary  benefit  or  by  which  he  caused  personal  injury  or 
property  damage  or  loss  may  be  sentenced  to  a  fine  which 
does  not  exceed  twice  the  benefit  so  derived  or  twice  the  loss 
so  caused.270 

Furthermore,  not  only  may  both  a  fine  and  a  prison  term  be  imposed  as 
a  sentence  upon  conviction,  but  the  court  may  also  require  the  offender 
to  make  restitution  to  persons  injured  by  the  commission  of  the  offense.271 
By  virtue  of  the  monetary  penalty  provisions,  the  maximum  three 
year  prison  term272  and  possible  required  restitution  of  S.  1,  a  person 
convicted  of  a  false  filing  violation  of  the  1933  and  1939  Acts  (Class  D 
felony  ) could  be  fined  a  maximum  of  $547,500  (or,  if  greater,  twice  his 
ill-gotten  gains  or  twice  his  victims'  losses).  Similarly,  in  addition  to  a 
maximum  5-year  prison  term273  and  possible  restitution,  a  person  con- 
victed of  the  included  1933  Act  and  1934  Act  substantive  violations 
(Class  C  felony)  could  also  be  fined  a  maximum  of  $547,500  (or,  if 
greater,  twice  his  ill-gotten  gains  or  twice  his  victims'  losses).274  Any 
sentence  may  include  both  restitution  and  a  fine  as  long  as  the  fine  does 
not  prevent  the  defendant,  based  upon  his  particular  financial  circum- 
stances, from  making  restitution.275 


269S.  1  §  l-4Cl(a). 
270  S.  1  §  l-4Cl(b). 
271 S.   1    §    l-4Al(c)    (5). 

272  Six  years  in  the  case  of  a  "dangerous  special  offender."  S.  1  §§   1-4B1,  2  (1973). 

273  Ten  years  in  the  case  of  a  "dangerous  special  offender."  Id. 

274  For  a  Class  E  felony,  in  addition  to  restitution,  the  maximum  fine  would  be 
$109,500  (or,  if  greater,  twice  the  offender's  ill-gotten  gains  or  twice  his  victims' 
losses).  For  a  misdemeanor  or  a  mere  "violation,"  in  addition  to  restitution,  the 
maximum  fine  would  be  $54,750  (or,  if  greater,  twice  the  offender's  ill-gotten  gains 
or  twice  his  victims'  losses). 

275  S.    1    §    l^tCHc). 
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All  other  "knowing"  violations  o."  the  various  federal  securities 
statutes  and  the  rules  and  regulations  thereunder  which  are  subject  to 
criminal  sanctions  under  existing  law,  but  which  are  not  embraced  by 
section  2-8F5,  would  be  "regulatory  offenses"  under  S.  I.276 

2.  "Regulatory  Offenses":  Additional  Felony  Deterrence.  At  first 
glance,  S.  1 ,  by  according  "regulatory  offense"  treatment  to  all  criminal 
violations  of  the  federal  securities  laws  not  encompassed  by  section 
2-8F5,  appears  to  contain  the  same  principal  deficiencies  as  the  Na- 
tional Commission's  Proposed  Code.  In  other  words,  it  does  not  appear 
to  accord  felony  deterrence  for  most  violations  of  the  1934,  1935, 
1940,  and  Advisers  Acts.  However,  such  apparent  deficiencies  in  S.  1  dis- 
appear upon  analysis  of  the  broad  classification  of  "regulatory  offenses" 
and  their  flexible  sanctions.277 

A  "regulatory  offense"  under  S.  1,  depending  upon  the  particular 
degree  of  culpability,  may  be  a  Class  D  felony,  a  Class  E  felony,  a  mis- 
demeanor or  a  mere  "violation."  Since  "knowing"  violations  of  any 
federal  securities  statute  creating  criminal  liability  under  existing  law, 
would  fall  into  the  "regulatory  offense"  category  if  not  embraced  by  sec- 
tion 2-8F5,  and  since  a  "knowing"  regulatory  offense  is  a  Class  E  felony, 
S.  1  seems  to  rectify  the  principal  deficiency  of  the  Proposed  Code's 
treatment  of  securities  law  offenses.  Thus,  it  appears  that  sufficient  felony 
deterrence  is  retained  in  S.  1  for  violations  of  the  provisions  of  all  the 
federal  securities  statutes. 

The  broad  range  of  sanctions  applicable  to  "regulatory  offenses"  in 
S.  1  is  a  definite  improvement  over  the  "regulatory  offense"  provision  in 
the  National  Commission's  Proposed  Code,  which  authorizes,  :n  its 
most  severe  application,  only  Class  A  misdemeanor  treatment  with  a 
maximum  term  of  imprisonment  of  either  6  months  or  1   year  and  a 


™See  s.    I,  Part  L,  at  328-30. 

277  S.   1    S   2-8F6  provides,   in   part: 
b)   Regulatory  Sanctions 

( 1  )  Nonculpable — A  person  is  guilty  of  a  violation  if  he  engages  in  con- 
duct prohibited  by  a  penal  regulation.  Except  to  the  extent  required  by  the 
penal  regulation,  culpability  need  not  be  proved. 

(2)  Reckless — A  person  is  guilty  of  a  misdemeanor  if  he  recklessly  en- 
gages in  conduct  prohibited  by  a  penal  regulation.  Culpability  as  to  the 
existence  of  the  penal  regulation  need  not  be  proved. 

(3)  Knowing — A  person  is  guilty  of  a  Class  E  felony  if  he  knowingly 
engages  in  conduct  prohibited  by  a  penal   regulation. 

(4)  Flouting  Regulatory  Authority — A  person  is  guilty  of  a  Class  D 
felony  if  he  flouts  regulatory  authority  by  knowing  and  continued  dis- 
obedience of  any  body  of  related  penal  regulations,  or  by  disobedience  of 
a  lawful  cease  and  desist  order  served  on  him  by  a  department  or  agency. 
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maximum  fine  of  $1,000.278  Furthermore,  the  flexibility  granted  to  the 
courts  by  the  "regulatory  offense"  provisions  of  S.  1  is  a  substantial  ad- 
vance over  the  existing  penalty  provisions  contained  in  the  federal  se- 
curities statutes.279 

3.  Advantages  of  S.  1  over  the  Proposed  Code.  S.  1  retains  most 
of  the  attributes  of  the  National  Commission's  Proposed  Code  as  it 
relates  to  securities  offenses,  and  cures  many  of  the  Proposed  Code's 
deficiencies.  S.  1  achieves  consistency  among  the  various  anti-fraud 
provisions  as  well  as  among  the  manipulation  provisions,  retains  the 


(5)  Dangerous — A  person  is  guilty  of  a  Class  D  felony  if  he  knowingly 
engages  in  conduct  prohibited  by  a  penal  regulation  and  by  such  conduct, 
in  fact,  creates  a  substantial  likelihood  of  harm  to  human  life  or  health,  or 
of  any  other  harm  against  which  the  penal   regulation  was  directed. 

(6)  Definition — As  used  in  this  section,  'penal  regulation'  means  any  re- 
quirement of  a  statute,  regulation,  rule,  or  order  which  is  enforceable  by 
criminal  sanctions  or  civil  remedies.277 

278  See  notes   187-206  supra  and  accompanying  text. 

279  It  should  be  noted  that  the  National  Commission's  Proposed  Code  reduces  the 
deterrent  effect  of  existing  law  by  prohibiting  outright  consecutive  sentences  (relating 
solely  to  terms  of  imprisonment,  not  to  fines)  for  multiple  count  convictions.  Pro- 
posed Code  §  3204(2).  S.  1  limits  slightly  the  severity  of  the  jail  term  component 
of  possible  consecutive  sentences  for  multiple  count  convictions,  but  does  not  preclude 
consecutive  sentencing,  and,  indeed,   authorizes  substantially  greater  fines. 

Section   1-4A5,  entitled  "Joint  Sentence,"  states: 

(a)  General — An  offender  convicted  at  one  time  of  more  than  one  offense 
or  at  different  times  of  one  or  more  offenses  all  of  which  were  committed 
prior  to  the  imposition  of  any  sentence  for  any  of  such  offenses  shall  be 
sentenced  to  a  joint  sentence. 

(b)  Imprisonment — If  imprisonment  is  imposed,  the  joint  sentence  may  be 
for  a  term  which  is  longer  than  the  longest  term  that  is  authorized  for  any 
of  the  offenses  but  shall  not  exceed  seventy-five  per  centum  of  the  total  of 
the  terms  that  are  authorized  for  each  of  the  offenses. 

(c)  Fine — If  a  fine  is  imposed,  the  joint  fine  may  be  for  an  amount  which  is 
more  than  the  highest  fine  that  is  authorized  for  any  of  the  offenses  but  shall 
not  exceed  seventy-five  per  centum  of  the  total  of  the  fines  that  are  authorized 
for  each  of  the  offenses. 

Thus,  S.  1  provides  more  deterrence  than  the  National  Commission's  Proposed  Code. 
An  example  contrasting  the  alternative  allowable  treatment  of  multiple  convictions  is 
pertinent.  Under  existing  law,  a  defendant  convicted  of  five  separate  counts  of 
securities  fraud  pursuant  to  section  17(a)  of  the  1933  Act  could  be  sentenced  con- 
secutively on  each  count  for  a  maximum  of  25  years  in  prison  and  a  $25,000  fine. 
Under  the  National  Commission's  Proposed  Code,  the  maximum  prison  term  that 
could  be  imposed  for  those  five  convictions  would  be  7  years,  and  the  maximum 
fine  would  be  $25,000,  or,  if  greater,  twice  the  offender's  ill-gotten  gains  or  twice  the 
victims'  losses.  Under  S.  1,  the  defendant  could  be  sentenced,  upon  conviction  on 
those  five  counts,  to  a  maximum  of  18M  years  imprisonment  (as  long  as  the  de- 
fendant were  not  a  "dangerous  special  offender")  and  a  maximum  fine  of  $2,053,125, 
or,  if  greater,  twice  the  offender's  ill-gotten  gains  or  twice  the  victims'  losses. 
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needed  deterrence  provided  by  according  felony  treatment  to  violations 
of  the  registration  provisions  of  section  5  of  the  1933  Act,  and  authorizes 
felony  treatment  for  "knowing"  false  filings,  or  failure  to  make  required 
disclosure  filings  under  all  the  statutes.  It  also  allows  felony  prosecution 
for  "knowing"  violation  of  the  margin  or  credit  regulation  provisions 
and  rules,  as  well  as  the  "short  selling"  provision  and  rules,  provides 
felony  treatment  for  violations  of  the  provisions  of  the  1940  Act  pro- 
scribing conflicts  of  interest,  and  extends  felony  treatment  to  larceny 
and  embezzlement  violations  under  both  the  1 940  and  SIPC  Act.280 

S.  1  achieves  desired  consistency  in  another  penal  or  quasi-penal 
area  of  activity  encompassed  by  the  federal  securities  laws.  Presently, 
there  is  a  lack  of  uniformity  in  the  sanctions  available  for  willful  non- 
compliance with  an  SEC  administrative  subpoena.  For  example,  under 
the  1933  Act  there  is  no  penal  sanction  directly  proscribing  such  con- 


280  S.  1  §  2-8D3  defines  "theft"  broadly  to  include,  among  other  things,  unauthorized 
conversion  of  the  property  of  another,  obtaining  property  through  false  pretenses,  and 
"omitting  to  disclose  any  fact  necessary  in  order  to  make  statements  made  not  mis- 
leading." The  offense  is  graded  according  to  the  amount  of  money  or  value  of  property 
stolen:  (1)  a  Class  B  felony  if  the  value  exceeds  $100,000;  (2)  a  Class  C  felony  if 
the  value  exceeds  $1,000;  and  (3)  a  Class  D  felony  if  the  value  exceeds  $500.  S.  1 
§  2-8D3(d).  The  offense  is  made  expressly  applicable  to  property  or  money  owned 
by  or  in  the  custody  of  investment  companies  registered  under  the  1940  Act.  S.  1 
§  2-8D3  (e)(7).  The  offense  would  also  appear  to  apply  to  theft  of  money  or  property 
of  registered  broker-dealers  and  of  the  Securities  Investor  Protection  Corporation  (or 
an  SIPC  trustee)  under  the  commerce  jurisdiction  invoked  by  this  statutory  provision. 
See  S.   1   §  2-8D3(e),  incorporating  §   1-1A4U2)    (commerce  jurisdiction). 

S.  1  §  1-1A4(12)  defines  "commerce  jurisdiction  of  the  United  States"  to  mean: 
(i)  the  property  which  is  the  subject  of  the  offense  is  moved  or  is  moving 
in  interstate  or  foreign  commerce;  (ii)  movement  of  any  person  across  a 
state  or  United  States  boundary  occurs  in  the  commission  of  or  immediate 
flight  from  commission  of  the  offense;  (iii)  the  offense  is  against  or  in- 
volves the  use  of  a  transportation,  communication,  or  power  facility  of 
interstate  or  foreign   commerce. 

It  should  be  noted  that  registered  investment  companies  and  broker-dealers  are  not 
included  in  the  definition  of  "financial  institution"  (section  1-A4(27)),  and  are 
thereby  excluded  from  "financial  institution  jurisdiction  of  the  United  States"  set  forth 
in  section  1-A4(28).  Consideration  should  be  given  to  broadening  the  "financial  in- 
stitution" definition  of  section  1-A4(27)  to  include  broker-dealers.  "Financial  institu- 
tion" as  defined  in  section  1-A4(27)  appears  to  embrace  the  Securities  Investor 
Protection  Corporation.  To  resolve  any  ambiguity,  the  definition  should  be  expanded 
to  expressly   include   the   Securities   Investor   Protection   Corporation. 

S.  1  §  2-8D6,  entitled  "Misapplication  of  Entrusted  Property,"  would  make  it  a 
Class  D  felony  for  a  fiduciary  or  agent  to  knowingly  make  unauthorized  use  of 
property  owned  or  controlled  by  a  registered  investment  company  where  such  person 
knows  the  property  will  be  subject  to  risk  of  loss.  Since  the  commerce  jurisdiction 
of  section  1— 1  A4(  12 )  also  applies  to  the  section  2-8D6  offense,  that  offense  will 
probably  encompass  most  cases  of  misapplication  of  funds  involving  broker-dealers 
or  investment  advisers. 
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duct.  The  SEC  must  institute  a  subpoena  enforcement  proceeding  to  ob- 
tain a  court  order  directing  such  compliance  so  that  any  future  viola- 
tion will  be  enforceable  as  a  civil  or  criminal  contempt.  On  the  other 
hand,  under  the  1934  Act,  such  conduct  constitutes  a  direct  statutory 
misdemeanor,  without  the  necessity  of  a  prior  court  order.281 

The  S.  1  section  entitled  "Impeding  Justice"282  would  make  the  fail- 
ure, without  privilege,  to  appear  or  produce  documents  when  properly 
subpoenaed  or  ordered  to  appear  in  an  official  proceeding,  a  Class  E 
felony.283  This  section  would  apply  to  failures  to  respond  without  just 
cause  to  SEC  administrative  subpoenas  in  investigations  conducted  un- 
der any  of  the  federal  securities  statutes.  This  commendable  result  would 
be  achieved  by  amending  various  statutory  provisions  to  make  the  "Im- 
peding Justice"  provision  directly  applicable  to  each.284  The  direct  statu- 
tory penal  sanctions  provided  in  the  "Impeding  Justice"  section  of  S.  1 
should  expedite  SEC  investigations  because  investigatees  would  risk 
felony  conviction  for  ignoring  proper  SEC  subpoenas.285 

4.  Possible  Deficiencies  in  S.l's  Treatment  of  Securities  Offenses.  S.  1 
defines  various  degrees  of  culpability  ranging  from  conduct  that  is 
intentional  or  knowing  to  that  which  is  reckless.286  Since,  under  the 

281  See  Mathews,  SEC  Criminal  Prosecutions,  supra  note  4,  at  910  &  nn.  57-60 
(citing  cases). 

282  s.  1   §  2-6C2. 

283  Under  the  National  Commission's  Proposed  Code,  a  similar  failure  would  con- 
stitute a  Class  A   Misdemeanor.  See  Proposed  Code  §§    1342-45. 

284 193 3  Act  §  22  (which  also  governs  investigations  and  subpoenaes  pursuant  to 
the  1933  Act);  1934  Act  §  21(c)  (which  also  applies  to  the  SIPC  Act);  1935  Act  § 
18;  1940  Act  §  42;  Advisers  Act  §  209(c). 

285  Another  provision  of  S.  1  which  improves  existing  law  should  be  noted.  Section 
2-6D3,  entitled  "Tampering  with  Public  Records,"  would  make  the  falsification,  con- 
cealment, and  destruction  of  private  records  required  to  be  kept  for  governmental 
purposes,  a  Class  E  felony.  This  penal  sanction  does  not  apply  to  all  private  records 
required  to  be  kept  by  federal  statute;  rather  it  applies  solely  to  those  federal  statutes 
that  are  specifically  amended  or  drafted  to  invoke  the  sanction.  S.  1,  through  neces- 
sary conforming  amendments,  would  apply  section  2-6D3  to  the  falsification,  conceal- 
ment, and  destruction  of  records  required  to  be  kept  under  the  1934  Act  and  the 
1940  Act  (section  32(a)  of  the  1934  Act  and  sections  34  and  49  of  the  1940  Act 
would  be  amended).  Under  existing  law  there  are  no  express  statutory  sanctions  for 
falsifying,  concealing  or  destroying  private  records  required  to  be  maintained  under 
the  1934  Act,  although  such  activity  may,  of  course,  be  prosecuted  as  a  criminal 
violation  of  the  statutory  provision  or  rule  requiring  the  record  to  be  kept.  When 
records  must  be  made  and  maintained  by  statute  or  rule,  (e.g.,  1934  Act  §  17(a)  and 
rules  17a-3  and  17a-4  thereunder),  the  statutory  provision  or  rule  is  violated  if  the 
required  record  is  not  true  and  correct.  Cf.  Merritt,  Vickers,  Inc.,  SEC  1934  Act 
Release  No.  7409  (1964)  In  the  Matter  of  Olds  &  Co.,  37  SEC  23  (1956);  Carter,  Harri- 
son, Corbrey,  Inc.,  29  SEC  283  (1949);  Lowell  Niebhur  &  Co.,  Inc.,  18  SEC  471  (1945). 

286  A  person  engages  in  conduct: 
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"regulatory  offense"  provisions  of  section  2-8F6  and  related  provisions 
of  S.  1,  the  determination  of  which  degree  of  felony  treatment  will  be 
accorded  a  particular  offense,  or  whether  the  offense  will  be  a  mis- 
demeanor or  a  mere  "violation,"  depends  upon  proof  whether  the  crimi- 
nal act  was  performed  "intentionally,"  "knowingly,"  or  "recklessly," 
it  is  important  to  consider  whether  such  gradations  of  culpability  can  be 
applied  with  reasonable  certainty  by  lay  juries.  The  National  Commis- 
sion's Proposed  Code  adopts  somewhat  more  stringent  definitions  of 
"intentionally,"  "knowingly,"  and  "recklessly,"287  and  a  substantial  body 
of  opinion  within  the  National  Commission  doubted  the  efficacy  of 
superimposing  upon  federal  criminal  law  such  a  highly  refined  classifi- 
cation of  mental  culpability.288 

In  the  authors'  opinion,  the  adoption  of  S.  l's  highly  refined  degrees 
of  culpability  with  their  flexibility  may  add  an  element  of  uncertainty 
to  the  law,  thereby  reducing  the  deterrent  effect  of  the  statutes.  For  ex- 
ample, must  an  indictment  plead  one,  and  only  one,  specific  degree  of 

(1)  'culpably'  with  respect  to  elements  of  an  offense  when  he  acts  inten- 
tionally, knowingly,  recklessly,  or  with  criminal  negligence  with  respect  to 
the  element; 

(2)  'intentionally'  with  respect  to  his  conduct  or  to  a  result  of  it  when  it  is 
his  conscious  objective  to  engage   in   the  conduct  or  cause  the   result; 

(3)  'knowingly'  with  respect  to  his  conduct  or  to  attendant  circumstances 
when  he  is  aware  of  the  quality  of  his  conduct  or  that  those  circumstances 
probably  exist.  A  person  acts  knowingly  with  respect  to  a  result  of  his 
conduct  when   he  is  aware  that  his  conduct  will   probably  cause   the   result; 

(4)  'recklessly'  with  respect  to  attendant  circumstances  or  the  result  of  his 
conduct  when  he  acts  in  disregard  of  his  awareness  of  a  risk  that  the  cir- 
cumstances exist  or  that  his  conduct  will  cause  the  result.  His  disregard  of 
that  risk  must  involve  a  gross  deviation  from  the  standard  of  care  that  a 
reasonable   person   would  observe   in   his   situation. 

S.   1   §   1-2A1. 

287  See  Proposed  Code  §  302. 

288  The    Comment    to   section    302   of   the    National    Commissions   Proposed    Code, 
states,   in   part: 

A  substantial  body  of  opinion  in  the  Commission  has  serious  reservations 
about  the  introduction  into  federal  jurisprudence  of  the  highly  refined  scheme 
of  mental  culpability  here  proposed.  It  is  not  that  clear  that  it  can  be 
satisfactorily  translated  into  intelligible  jury  instructions  or  that  it  is  suscep- 
tible of  proof  given  present  limitations  on  sources  of  evidence.  Indeed,  it 
can  be  argued  that  such  a  scheme  might  lead  over  the  long  run  to  pressures 
to  obtain  evidence  of  culpability  in  fashions  not  now  thought  lawful.  See 
Esmein,  History  of  Continental  Criminal  Procedure,  App.  B.,  pp.  626-27 
(1913).  Absent  such  proof,  the  scheme  might  tend  to  undermine  the  pro- 
posed grading  of  offenses,   e.g.,  homicide   (§§    1601-03). 

On   the   other   hand,    recent   experience   with   similar   arrays   of   culpability 
definitions  in   modern  state   codes  has  not  led  to  any  substantial   difficulties. 

See  also  National  Commission  Working  Papers,  supra  note   1,  at   118-35.   148-52. 

540;  2  Working  Papers  919-20,  924-25. 
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culpability  for  the  particular  regulatory  offense  alleged,  or  may  the  pros- 
ecutor plead  several  different  degrees  of  culpability  in  the  conjunctive 
on  the  theory  that  lesser  degrees  of  culpability  are  "lesser  included  of- 
fenses"? May  the  prosecutor  plead  that  a  defendant  ( 1 )  knowingly  made 
a  false  filing  under  the  1934  Act  and  (2)  thereby  created  a  substantial 
likelihood  of  harm  against  which  the  false  filing  proscription  was  directed, 
and  leave  it  to  the  jury  to  decide  whether  the  defendant  committed  a 
Class  D  felony  or  a  Class  E  felony? 

The  answers  to  these  questions  are  unclear.  Section  1-1 A4,  in  its 
definition  of  "included  offense,"  limits  a  lesser  included  offense  to, 
among  others,  "an  offense  which  is  specifically  designated  as  such  in  con- 
nection with  the  definition  of  an  offense,"  or  "a  lesser  grade  of  the  same 
offense."  While  regulatory  offenses  involving  less  aggravated  degrees 
of  culpability  are  not  specifically  designated  as  lesser  "included  of- 
fenses," they  could  be  considered  as  lesser  grades  of  the  same  offense. 
Reasonable  men  could  differ  in  resolving  these  questions. 

It  would  therefore  appear  that  the  standards  of  "willfulness"289  and 
"knowledge"290  established  in  cases  decided  under  existing  criminal  pro- 
visions of  the  various  federal  securities  laws  provide  greater  certainty 
and  a  more  understandable  and  acceptable  standard  for  criminal  prose- 
cutions.291 

The  conforming  amendments  for  the  federal  securities  laws  contained 
in  S.  I292  extend  the  "regulatory  offense"  provisions  solely  to  "knowing" 

289  See,  e.g.,  United  States  v.  Schwartz,  464  F.2d  499,  508-10  (2d  Cir.  1972); 
United  States  v.  Peltz,  433  F.2d  48,  54-55  (2d  Cir.  1970);  United  States  v.  Simon, 
425  F.2d  796  (2d  Cir.  1970);  United  States  v.  Custer  Channel  Wing  Corp.,  376 
F.2d  675,  680-83  (4th  Cir.  1967).  In  this  connection,  "reckless  disregard"  can  con- 
stitute sufficient  "willfulness"  to  support  a  securities  fraud  conviction,  even  absent 
proof  that  a  defendant  had  actual  knowledge  of  the  falsity  alleged.  See,  e.g.,  Wall  v. 
United  States,  384  F.2d  758  (10th  Cir.  1967);  Elbel  v.  United  States,  364  F.2d  127 
(10th  Cir.  1966);  cf.  Kroll  v.  United  States,  433  F.2d  1282  (5th  Cir.  1970);  United 
States  v.  Painter,  314  F.2d  939  (4th  Cir.  1963);  United  States  v.  Benjamin,  328  F.2d 
854   (2d  Cir.   1964). 

290  With  regard  to  the  "specific  intent"  required  to  sustain  an  anti-fraud  conviction 
under  existing  law,  see  United  States  v.  Schaefer,  299  F.2d  625  (7th  Cir.  1962);  United 
States  v.  Vasen,  222  F.2d  3  (7th  Cir.  1955);  Stone  v.  United  States,  113  F.2d  70 
(7th  Cir.  1940);  United  States  v.  Holmes,  134  F.2d  125  (8th  Cir.  1943);  Troutman 
v.  United  States,  100  F.2d  628  (10th  Cir.  1938). 

291  Concededly,  there  has  been  confusion  regarding  standards  of  "willfulness," 
"knowledge"  and  "intent"  under  other  federal  criminal  statutes,  which  led  the  Na- 
tional Commission  and  the  Senate  Subcommittee  to  formulate  more  detailed  principles 
of  culpability.  Thus  in  achieving  uniformity  and  eliminating  confusion  in  other  areas 
of  criminal  law,  part  of  the  price  to  be  paid  may  be  the  sacrifice  of  a  degree  of 
clarity  presently  found  in  judicial  precedents  interpreting  existing  federal  securities 
provisions   as   applied   in  their   criminal   context. 

292  S.   1,  Part  L. 
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violations  of  the  statutory  provisions,  or  rules,  regulations  or  orders 
thereunder.  Thus,  by  its  terms,  the  "non-culpable"  violation  and  the 
"reckless"  misdemeanor  pursuant  to  the  "regulatory  offense"  provisions 
of  section  2-8F5  would  not  apply  to  violations  of  the  securities  laws.293 
Since,  under  present  judicial  construction,  "reckless  disregard"  may 
constitute  sufficient  willfulness  to  support  a  felony  conviction  under  the 
anti-fraud  provisions,294  it  is  submitted  that  the  conforming  amendments 
in  S.  1  be  expanded  to  encompass  "reckless"  violations  of  the  federal 
securities  laws  as  a  "regulatory  offense,"  thereby  authorizing  misde- 
meanor prosecution  of  such  violations.295 

5.  Conspiracy  and  Mail  Fraud  under  S.  1.  In  S.  1,  "criminal  con- 


293  The  general  five-year  statute  of  limitations  contained  in  S.  1  §  1-3B1  (c)(2)  for 
prosecuting  all  crimes  except  murder  and  Class  A  felonies  would  apply  to  securities 
law  crimes,  whether  felonies  or  misdemeanors.  Such  5-year  limitation  period  is 
identical  to  existing  law,  18  U.S.C.  §  3282  (1970),  and  to  the  limitation  period  ap- 
plicable to  securities  laws  felonies  under  the  National  Commission's  Proposed  Code. 
However,  in  S.  1,  the  statute  of  limitations  applicable  to  mere  "violations"  is  only  one 
year.  S.  1  §  1— 3B1  (c)(3).  This  extremely  short  statute  of  limitations  apparently 
applies  solely  to  non-culpable  regulatory  offenses,  a  category  of  offense  that  probably 
is  inapplicable  to  securities  law  crimes.  See  note  276  supra  and  accompanying  text. 
Indeed,  if  any  non-culpable  securities  law  crimes  could  be  prosecuted  as  mere  "viola- 
tions" under  the  non-culpable  regulatory  offense  provision  in  S.  1,  we  would  advocate 
a  lengthening  of  the  applicable  one-year  statute  of  limitations.  White  collar  crimes 
frequently  are  undetected  for  extensive  time  periods.  The  prosecution  of  such  crimes 
frequently  requires  exhaustive  investigation  and  burdensome  and  time-consuming 
accumulation  of  documentary  and  other  evidence.  See  United  States  v.  Parrott,  CCH 
Fed.  Sec.  L.  Rep.  f  92,359  (S.D.N.Y.  1969) (Bonsai,  J.),  subsequent  convictions  aff'd, 
425  F.2d  972  (2d  Cir.  1970),  cert,  denied,  401  U.S.  979  (1971);  cf.  Tynan  v.  United 
States,  376  F.2d  761,  762-63  (D.C.  Cir.  1967),  cert,  denied,  389  U.S.  845  (1967); 
Mathews,  SEC  Criminal  Prosecutions,  supra  note  4,  at  963. 

Even  though  section  1-3B1  (c)(3)  contains  provisions  extending  the  1-year  limita- 
tion period  for  violations  which  involve  an  element  of  fraud  or  breach  of  fiduciary 
duty  (allowing  prosecution  within  1  year  of  discovery  of  the  violation  but  in  no 
event  4  years  after  commission  of  the  offense),  it  might  well  be  preferable  to  retain 
the  existing  5-year  statute  of  limitations  even  for  non-culpable  violations  under  the 
regulatory   offense   provisions. 

294  Cf.  note  289  supra  and  accompanying  text. 

295  The  remaining  classifications  of  regulatory  offenses  in  S.  1  §  2-8F5,  i.e.,  "flout- 
ing regulatory  authority"  and  "dangerous,"  both  Class  D  felonies,  apply  to  securities 
law  violations.  Both  classifications  are  innovative  improvements  over  existing  law. 
"Flouting  regulatory  authority"  as  defined  in  section  2-8F5(b)(4)  would  appear  to 
apply  to  chronic  securities  laws  violators  whose  prosecution  under  existing  law  is 
limited  to  multiple  indictments  for  unrelated  offenses.  Existing  criminal  law  is  limited 
by  common  law  antecedents  and  concepts  suitable  for  prosecuting  theft  of  a  cow  which 
are  not  necessarily  apt  for  prosecuting  white  collar  criminals  such  as  a  broker-dealer 
who  continuously  engages  in  the  flagrantly  illegal  distribution  of  worthless  securities 
of  dormant  "shell"  corporations  to  an  uninformed  investing  public.  Under  existing 
law,  it  would  generally  be  necessary  to  indict  and  try  the  chronic  violator  separately 
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spiracy"  is  retained  as  a  separate  criminal  offense296  somewhat  com- 
parable to  existing  conspiracy  law.297  Section  l-2A5(a)  states  that 

[a]  person  is  guilty  of  criminal  conspiracy  if  he  knowingly 
agrees  with  one  or  more  persons  to  enter  into  a  relationship 
having  as  its  objective  or  objectives  to  engage  in  or  cause  the 
performance  of  conduct  constituting,  in  fact,  one  or  more 
crimes,  and  he  or  one  or  more  of  such  persons  engages  in  or 
causes  the  performance  of  conduct  to  effect  an  objective  or 
objectives  of  the  relationship. 

Similar  to  the  National  Commission's  Proposed  Code,298  but  unlike  ex- 
isting law,299  the  conspiracy  offense  under  S.  1  would  not  encompass  a 
conspiracy  to  commit  a  harmful  but  legal  act.  Thus,  a  conspiracy  to  de- 
fraud the  United  States  or  any  agency  thereof,  currently  prohibited,  could 
not  be  prosecuted  as  a  conspiracy  under  S.  1 ;  it  would  have  to  be 
charged  as  a  substantive  theft  or  related  substantive  offense.300 


for  each  different  illegal  promotion.  Under  the  "flouting  regulatory  authority"  pro- 
vision of  the  "regulatory  offense"  section  of  S.  1,  the  violator  could  be  tried  on  all 
the  promotions  at  one  time. 

The  "flouting  regulatory  authority"  provision  of  section  2-8F5(b)(4)  is  also  de- 
fined to  include  knowing  and  continued  disobedience  of  a  lawful  cease  and  desist 
order  entered  by  a  regulatory  agency.  The  SEC  does  not  have  cease  and  desist  powers. 
However,  it  does  have  authority,  among  other  things,  to  suspend  or  revoke  the  reg- 
istration of  a  broker-dealer  or  investment  adviser,  to  suspend  or  bar  persons  from 
certain  associations  in  the  securities  industry.  See  15  U.S.C.  §  78o  and  80b-3  (1970). 
Knowing  violation  of  such  SEC  orders  should  be  prosecutable  as  a  regulatory  offense. 
Any  uncertainty  in  this  regard  should  be  remedied  by  appropriate  exposition  in  the 
legislative  history  of  section  2-8F5(b)(4)  or  by  the  addition  of  clarifying  language 
to  the  statutory  provision  itself.  A  "dangerous"  regulatory  offense  is  defined  to  include 
an  offense  committed  knowingly  when,  in  fact,  the  conduct  creates  a  substantial  like- 
lihood of  the  harm  against  which  the  penal  regulation  was  directed.  See  S.l  § 
2-8F5(b)(5).  This  type  of  "dangerous"  regulatory  offense,  a  Class  D  felony,  would 
appear  to  apply  to  various  types  of  economic  harm  the  criminal  provisions  of  the 
federal  securities  laws  were  designed  to  prevent.  Thus,  a  securities  law  violator  who 
knowingly  engages  in  violative  conduct  which  causes  economic  loss  to  investors,  e.g., 
a  broker  who  knowingly  hypothecates  customers'  fully  paid-for  securities  in  violation 
of  applicable  rules  under  the  1934  Act  (see  United  States  v.  Schwartz,  464  F.2d  499 
(2d  Cir.  1972)),  could  be  prosecuted  for  a  Class  E  felony  under  S.  1;  if  the  cus- 
tomers' securities  are,  in  fact,  lost  because  of  the  illegal  hypothecation,  the  broker 
could  possibly  be  prosecuted  for  a  Class  D  felony  as  a  "dangerous"  regulatory  offense. 

296  S.  1   §   1-2A5. 

297  18  U.S.C.   §   371    (1970). 

298  Proposed   Code    §    1004. 

299  18  U.S.C.   §  371    (1970). 

300  Section  1-A5(d)  codifies  certain  defenses  to  a  conspiracy  charge,  and  section 
l-2A5(h)  provides  the  following  grading  for  conspiracy:  "Criminal  conspiracy  is  an 
offense  of  the  same  class  as  the  highest  offense  which  was  an  objective  of  the  relation- 
ship, except  that  a  conspiracy  to  commit  a  Class  A  felony  is  a  Class  B  felony." 
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Similar  to  the  National  Commission's  Proposed  Code,  S.  1  elimi- 
nates the  mail  fraud  statute301  as  a  separate  federal  offense.  Instead,  mail 
fraud  will  be  embraced  by  a  more  inclusive  offense  called  "scheme  to 
defraud,"302  which  is  a  Class  D  felony  and  may  be  triggered  by  use  of 
several  types  of  federal  jurisdictional  facilities  in  addition  to  use  of  the 
mails.303 

One  signal  difference  between  existing  law  and  the  S.  1  criminal  con- 
spiracy offense  should  be  noted:  presently,  conspiracy  to  violate  the  mail 
fraud  statute  and  a  substantive  violation  of  the  mail  fraud  statute  may  be 
prosecuted  as  separate  offenses.304  However,  S.  1  specifically  precludes 
the  prosecution  of  a  conspiracy  to  engage  in  a  scheme  to  defraud  separ- 
ately from  a  direct  substantive  violation  of  the  section.305 

6.  S.  1:  Conclusion.  S.  1  treats  securities  offenses  and  related  crimes 
on  a  more  enlightened  basis  than  the  National  Commission's  Proposed 
Code,  and  provides  a  much  greater  deterrence  for  the  protection  of  the 
investing  public  and  the  nation's  securities  markets.  However,  a  con- 
sideration of  S.  1400,  the  Administration  Bill,  is  necessary  before  con- 
clusions may  be  reached  as  to  the  most  favorable  manner  in  which 
securities  law  offenses  should  be  treated  in  a  new  federal  criminal  code. 

C.  The  Administration  Bill:  S.  1400 

1 .  Proposed  Section  1 761 :  Nature  of  Securities  Offenses  and  Penalties. 
The  Nixon  Administration's  alternative  bill,  entitled  the  "Criminal 
Code  Reform  Act  of  1973"  (S.  1400),  treats  securities  violations  some- 
what differently  from  both  the  National  Commission's  Proposed  Code 

301  18  U.S.C.  §   1341    (1970). 

302  S.  1  §  2-8D5.  Unlike  existing  law,  separate  mailings  pursuant  to  a  single  scheme 
to  defraud  would  not  be  prosecutable  as  separate  offenses,  although  each  separate 
act  of  taking  money  or  property  from  the  same  or  different  persons,  regardless  of  the 
nature  or  number  of  mailings,  would  be  a  separate  offense.  See  119  Cong.  Rec.  3-4 
(daily  ed.  Jan.   12,   1973)    (remarks  of  Senator  McClellan). 

303  See  S.  1   §  2-8D5(d). 

304  See,  e.g.,  Callanan  v.  United  States,  364  U.S.  587  (1961);  Pinkerton  v.  United 
States,  328  U.S.  640   (1946). 

305  S.l  §  2-8D5.  Compare  the  "Wharton  Rule"  under  existing  criminal  law, 
whereby  a  conspiracy  count  generally  will  not  lie  when  the  underlying  substantive 
offense  charged  requires  joint  participation.  See,  e.g.,  United  States  v.  Cogan,  266  F. 
Supp.  374  (S.D.N. Y.  1967);  1  R.  Anderson,  Wharton's  Criminal  Law  and  Pro- 
cedure §  89,  at  192-93  (1957).  See  also  2  F.  Wharton,  Criminal  Law  §  1604,  at 
1862  (12th  ed.  1932):  "When  to  the  idea  of  an  offense  plurality  of  agents  is  logically 
necessary,  conspiracy,  which  assumes  the  voluntary  accession  of  a  person  to  a  crime 
of  such  a  nature  that  it  is  aggravated  by  a  plurality  of  agents  cannot  be  maintained." 

It  should  be  noted  that  a  scheme  to  defraud  under  the  existing  mail  fraud  and 
securities  fraud  provisions  does  not  require  the  participation  of  more  than  one  person. 
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and  S.  1.  The  section  of  S.  1400  entitled  "Securities  Violations"306  is 
much  more  detailed  than  its  counterparts  in  the  Proposed  Code  or  in 
S.  I.307 

One  of  the  purposes  of  the  Proposed  Code  of  the  National  Commis- 
sion was  to  list  all  federal  felonies  in  one  statute.  S.  1  fails  to  achieve 
this  purpose,  since  only  through  its  regulatory  offense  provision,  which 
extends  to  violations  of  statutory  provisions  and  rules  outside  the  new 
criminal  code,  do  most  securities  law  violations  become  felonies.  How- 
ever, S.  1400  does  set  forth  with  specificity  every  securities  violation  that 
will  constitute  a  crime. 

Section  1761(c)(1)  makes  a  Class  D  felony  offense  the  precise  vio- 
lations covered  by  the  National  Commission's  Proposed  Code308  and  by 
S.  I:309  knowing  violations  of  15  U.S.C.  §§  77e,  77q,  77w,  77fff,  77xxx, 
78i(a)  (l)-(5),  and  78j(b).310  This  section  also  makes  "knowing"  false 
filings  under  the  1933,  1934,  1935,  1939,  1940,  and  Advisers  Acts,  a 
Class  D  felony.311  Other  designated  "knowing"  violations  of  the  1934, 
1935,  1940,  and  Advisers  Acts  listed  in  this  section312  are  accorded  Class 
E  felony  treatment.313  Finally,  "reckless"  violations  of  SEC  rules,  regu- 


See  Pereira  v.  United  States,  347  U.S.  1,  11   (1954);  United  States  v.  Ross,  321  F.2d 
61,  68  (2d  Cir.  1963);  Isaacs  v.  United  States,  301  F.2d  706,  713  (8th  Cir.  1962). 

306  S.  1400,  93d  Cong.,  1st  Sess.  §   1761   (1973). 

307 See  S.   1400  §   1761(a). 

308  Proposed  Code  §   1772. 

309  S.   1,  93d  Cong.,   1st  Sess.   §  2-8F5(a)    (1973). 

310  See  §  1761(a)(1).  The  indicated  substantive  offenses  encompass:  the  public 
interstate  distribution  of  non-exempt  securities  in  violation  of  1933  Act  §  5;  fraud  in 
the  offer  or  sale  of  securities  in  violation  1933  Act  §  17(a);  violations  of  the  "anti- 
touting"  provisions  of  1933  Act  §  17(b);  illegally  representing  that  the  SEC  has 
approved  securities  under  the  1933  Act  (§  23)  or  the  1939  Act  (§  324);  manipula- 
tion of  the  price  of  exchange-listed  securities,  1934  Act  §§  9(a)(l)-(5);  and 
fraud  or  manipulation  in  connection  with  the  purchase  or  sale  of  securities  under 
present  1934  Act  §  10(b)  and  rule  10b-5  thereunder.  Unlike  S.  1  and  the  Proposed 
Code,  S.  1400  does  not  yet  contain  proposed  conforming  amendments  to  the  existing 
federal  securities  statutes;  however,  S.  1400  §  1761  is  predicated  on  the  assumption 
that  rule   10b-5  would  be  codified  into  an  express   1934  Act  statutory  provision. 

311 S.  1400  §   1761(a)(2). 

312S.   1400   §§    1761(a)(3),    (4). 

313 Section  1761(c)(2).  These  indicated  substantive  offenses  include:  failure  to 
comply  with  the  securities  credit  and  margin  provisions  pursuant  to  sections  7(c)  and 
(d)  and  301  of  the  1934  Act;  violation  of  the  short-selling  proscription  of  section 
10(a)  of  the  1934  Act,  proxy  fraud  (section  14(a)  of  the  1934  Act),  false  informa- 
tion statements  sent  to  shareholders  in  lieu  of  proxies  (section  14(c)  of  the  1934  Act), 
tender  offer  fraud  (section  14(e)  of  the  1934  Act),  illegal  short  sales  by  insiders  (sec- 
tion 16(c)  of  the  1934  Act),  illegal  political  contributions  by  public  utility  holding 
companies  (section  12(h)  of  the  1935  Act),  operating  an  unregistered  investment 
company  where    1940  Act  registration  is   required    (section   7   of  the   1940   Act),   en- 
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lations,  and  orders  promulgated  under  the  1933  Act  generally  or  under 
a  myriad  of  provisions  of  the  1934,  1935,  1940,  and  Advisers  Acts 
specifically  designated  in  this  section,  as  well  as  violations  of  all  such 
statutory  provisions  themselves,  are  made  Class  A  misdemeanors.314 

S.  1400  has  five  classes  of  felonies  with  the  following  maximum  terms 
of  imprisonment:  Class  A,  life;  Class  B,  30  years;  Class  C,  15  years; 
Class  D,  seven  years;  Class  E,  three  years.  In  addition,  S.  1400  contains 
three  classes  of  misdemeanors  with  the  following  maximum  prison 
terms:  Class  A,  1  year;  Class  B,  5  months;  Class  C,  30  days.  Finally, 
S.  1400  has  a  minor  offense  called  an  "infraction"  which  permits  a  maxi- 
mum 5-day  jail  term.315 

The  monetary  penalty  provisions  of  S.  1400  are  contained  in  section 
2201(b),  where  the  following  maximum  fines  are  designated:  Class  A 
felony,  $100,000;  Class  B  felony,  $100,000;  Class  C  felony,  $100,000; 
Class  D  felony,  $50,000;  Class  E  felony,  $25,000;  Class  A  misdemeanor, 
$10,000;  Class  B  misdemeanor,  $5,000;  Class  C  misdemeanor,  $2,500; 
infraction,  $500.  As  a  condition  of  probation,  the  court  may  require  a 
defendant  to  "make  restitution  or  reparation  to  the  victim  of  his  con- 
duct for  the  loss  caused."316 

The  "alternative  fining  provision"  of  section  2201  (c)  of  S.  1400  has  a 
particular  advantage  over  the  comparable  provision  in  S.  I.317  S.  1400 
authorizes  the  alternative  fine  to  be  twice  the  gross  gain  or  loss  involved, 
whereas  S.  1  speaks  solely  in  terms  of  twice  "the  benefit"  or  "loss"  with- 
out specifying  gross  or  net.  Of  course,  if  "net"  benefit  or  loss  must  be 
determined,  there  may  be  a  great  amount  of  uncertainty  as  to  what  par- 
ticular expenses  or  charges  may  be  deducted  from  "gross"  to  calculate 
the  proper  "net"  figure.  For  instance,  would  a  defendant's  attorney's  fee 
paid  to  defend  the  criminal  charge  be  deductible  from  his  gross  ill-gotten 
gains  for  purposes  of  setting  the  maximum  alternative  fine?  The  "gross" 
gain  or  loss  provision  of  S.  1400  has  the  advantage  of  clarity  and  ease 
of  computation,  and  should  deter  securities  violators  by  taking  the  profit 
out  of  fraud.  Under  existing  law,  a  promoter  might  well  be  tempted  to 


gaging  in  illegal  conflicts  of  interests  regarding  registered  investment  companies 
(sections  17(a),  (d)  and  (e)  of  the  1940  Act),  improper  loans  to  investment  com- 
pany insiders  or  in  derogation  of  an  investment  company's  stated  investment  policies 
and  objectives  (section  21  of  the  1940  Act),  fraud  by  an  investment  adviser  (section 
206  of  the  Advisers  Act),  and  failure  of  insiders  to  file  reports  of  their  securities 
transactions  (section  16(a)  of  the  1934  Act  and  section   12(g)  of  the  1935  Act). 

31<S.   1400  §§   1761(a)(5),  (c)(3). 

315  See  S.    1400  §   2301. 

3!6S.    1400  §   2103(b)(4). 

317S.    1    §    l-4Cl(b). 
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spend  a  year  in  jail  and  pay  a  $  1 0,000  fine  in  order  to  generate  $  1  mil- 
lion in  profit  by  bilking  the  public  in  a  securities  fraud. 

One  further  sentencing  provision  in  S.  1400  is  pertinent  to  the  prosecu- 
tion of  securities  offenses.  Unlike  the  National  Commission's  Proposed 
Code,318  S.  1400  specifically  authorizes  the  imposition  of  consecutive 
sentences  for  multiple  convictions.319  However,  like  S.  I,320  there  is  a 
limitation  on  the  severity  of  consecutive  sentencing.  In  general,  under  the 
Administration  Bill,  multiple  sentences  are  deemed  to  run  concurrently 
unless  the  court  specifically  designates  them  to  run  consecutively.  If 
consecutive  sentences  are  imposed  they  "shall  be  treated  as  a  single, 
aggregate  term  of  imprisonment,"321  and  if  multiple  felonies  are  involved, 
such  aggregate  term  of  imprisonment  may  not  exceed  the  maximum  sen- 
tence that  could  be  imposed  "for  a  felony  one  grade  higher  than  the  most 
serious  felony  for  which  [the  defendant]  was  found  guilty."322  For  ex- 
ample, a  defendant  convicted  of  several  Class  E  felonies,  i.e.,  short- 
selling  violations  pursuant  to  section  10(a)  of  the  1934  Act,  could  be 
sentenced  to  a  maximum  aggregate  prison  term  of  7  years,  the  statutory 
maximum  applicable  to  convistion  of  a  Class  D  felony.323 

2.  Principal  Advantages  of  S.  1400.  Like  S.  1,  the  Administration 
Bill  cures  most  of  the  deficiencies  of  the  National  Commission's  Pro- 
posed Code  relating  to  securities  offenses.324  In  addition,  S.  1400  (1) 
achieves  consistency  among  the  various  anti-fraud  provisions  as  well  as 
among  the  manipulation  provisions;  (2)  retains  the  needed  deterrence 
provided  by  according  felony  treatment  to  violations  of  the  registration 
provisions  of  section  5  of  the  1933  Act;  (3)  authorizes  felony  treatment 
for  "knowing"  false  filings;325  (4)  allows  felony  prosecution  for  "know- 


318  Proposed  Code   §   3204(2). 

319  S.    1400   §   2303(a). 

320  S.   1    §    l-4A5(b). 
321 S.   1400   §   2303(a). 

322  S.  1400  §  2303(b).  When  multiple  misdemeanors  or  infractions  are  involved,  the 
aggregate  imprisonment  term  "may  not  exceed  one  year,  except  that  a  defendant 
found  guilty  of  two  or  more  Class  A  misdemeanors  may  be  sentenced  to  an  aggregate 
maximum  term  of  imprisonment  not  exceeding  that  authorized  by  section  2301  for  a 
Class  E  felony  [3  years]."  See  S.  1400  §  2303(c). 

323  The  sentencing  structure  of  S.  1400  embraces  an  extra  deterrent  provision 
whereby  every:  sentence  of  imprisonment  for  a  felony  or  Class  A  misdemeanor  must 
automatically  include,  in  addition  to  the  jail  term,  both  a  separate  parole  component 
and  an  extra  contingent  term  of  imprisonment  of  one  year  for  felonies  and  90  days 
for  a  Class  A  misdemeanor.  S.  1400  §  2302.  The  automatic  extra  contingent  jail  term 
is  designed  to  provide  an  additional  sanction  for  parole  violators. 

324  See  notes  280-85  supra  and  accompanying  text. 

325  However,  the  failure  to  make  required  disclosure  filings  would  not  be  a   felony 
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ing"  violation  of  the  margin  or  credit  regulation  provisions  and  rules,  as 
well  as  the  "short  selling"  proscriptions;  (5)  provides  felony  treatment 
for  violations  of  the  provisions  of  the  1 940  Act  prohibiting  conflicts  of 
interest;  and  (6)  extends  felony  treatment  to  larceny  and  embezzlement 
violations  under  the  1940  Act,  and  to  some  degree,  under  the  SIPC 
Act.326 

Similar  to  S.  1,  a  desired  degree  of  consistency,  wholly  absent  under 
the  existing  federal  securities  statutes,  is  achieved  in  S.  1400  in  the  area 
of  compliance  with  SEC  administrative  subpoenas.  Section  1332  would 
make  it  a  Class  E  felony  for  a  person  to  fail,  without  privilege,  to  appear 
or  produce  documents  when  propery  subpoenaed  in  an  official  proceed- 
ing. This  section  would  apply  to  SEC  administrative  subpoenas  issued 
in  investigations  being  conducted  under  any  of  the  federal  securities 


under  S.   1400  except  for  the   failure   of  insiders  to  file  ownership   reports  under  the 
1934  and   1935  Acts. 

326  Federal  jurisdiction  for  embezzlement  or  larceny  from  registered  investment 
companies  would  be  retained  under  the  general  "theft"  provisions  of  S.  1400  §  1731. 
"Theft"  is  denned  very  broadly  therein,  and  "includes  the  various  offenses  heretofore 
known  as  theft,  stealing,  larceny,  purloining,  abstracting,  embezzlement,  misapplica- 
tion, misappropriation,  conversion,  obtaining  money  or  property  by  false  pretenses, 
fraud,  deception,  and  all  other  offenses  similar  in  nature."  S.  1400  §  1731(b).  Theft  is 
a  Class  D  felony  if  the  value  of  the  property  involved  exceeds  $500.  S.  1400  § 
1731(c)(1).  "Property"  is  defined  in  the  general  definitions  section  as  including  both 
money  and  intangibles.  S.  1400  S  111.  Federal  jurisdiction  is  expressly  invoked  as  to 
property  which  "is  owned  by,  or  is  under  the  care,  custody,  or  control  of,  a  registered 
investment  company."  S.  1400  §  1731  (d)(2)  (M).  This  latter  provision  is  somewhat 
broader  than  the  comparable  provision  in  S.  1  §  2-8D3  (e)(7),  which  is  restricted  to 
property  "owned  by  or  in  the  custody"  of  such  companies. 

Property  of  the  Securities  Investor  Protection  Corporation  and  registered  broker- 
dealers  would  be  protected,  in  part,  by  the  "theft"  provisions  of  section  1731  to  the 
extent  "the  property  is  moving  in  interstate  or  foreign  commerce,  or  constitutes  or  is 
a  part  of  an  interstate  or  foreign  shipment."  S.  1400  §  1731(d)(2)(B).  The  property  of 
the  national  securities  exchanges,  clearing  houses,  and  central  certificate  services  and 
depositories  would  be  protected  to  the  same  degree.  While  federally  insured  banks 
and  savings  and  loan  associations  are  expressly  included  in  the  "national  credit  in- 
stitution" jurisdictional  provision  of  section  1731(d)(2)(D)  (see  section  111),  broker- 
dealers  are  not  so  included.  SIPC  may  be  deemed  to  be  included  under  the  "catch-all" 
provision  in  the  section  1 1 1  definition  of  "national  credit  institution,"  that  is,  as  being 
"a  financial  institution  organized  or  operating  under  the  laws  of  the  United  States." 
Under  SIPC,  customer  accounts  at  broker-dealers  are  now  federally  insured  in  much 
the  same  manner  as  bank  accounts  and  accounts  in  savings  and  loan  associations.  In 
the  view  of  the  writers,  the  definition  of  "national  credit  institution"  contained  in 
section  1 1  1  should  be  expanded  to  expressly  include  both  federally  insured  broker- 
dealers  and  the  Securities  Investor  Protection  Corporation,  thereby  expanding  the 
application  of  the  "theft"  provisions  of  section  1731  to  cover  any  and  all  embezzle- 
ments of  property  from  broker-dealers,  and  assuring  such  protection  for  the  Securities 
Investor  Protection  Corporation. 


7659 


statutes.327  S.  1400  also  retains  the  general  5-year  statute  of  limitations 
for  federal  offenses  including  securities  offenses,  whether  felonies,  mis- 
demeanors, or  infractions.328 

3.  Conspiracy  and  Mail  Fraud  under  S.  1400.  S.  1400  retains  a 
criminal  conspiracy  provision  as  a  separate  criminal  offense.329  However, 
the  precise  definition  of  the  offense  is  slightly  different  from  existing 
conspiracy  law330  or  the  conspiracy  provision  of  S.  I.331  Similar  to  the 
National  Commission's  Proposed  Code  and  S.  1 ,  but  contrary  to  existing 
law,  S.  1400  would  not  prohibit  a  conspiracy  to  commit  a  harmful  act 
that  itself  is  not  illegal.  Thus,  a  conspiracy  to  defraud  the  United  States 
or  any  agency  thereof  could  no  longer  be  prosecuted;  it  would  have  to 
be  pursued  as  a  substantive  theft  or  related  substantive  offense.332 


327  In  S.  1400  §  111,  "official  proceeding"  is  defined  to  include  any  proceeding 
"which  is  or  may  be  heard  before  any  government  agency  or  any  public  servant  who 
is  authorized  to  take  oaths,  including  a  magistrate,  referee,  hearing  examiner,  admin- 
istrative law  judge,  or  notary."  Cf.  United  States  v.  Batten,  226  F.  Supp.  492  (D.D.C.), 
aff'd  per  curiam,  No.  18,610  (D.C.  Cir.,  Oct.  15,  1964),  cert,  denied,  380  U.S.  912, 
reh.  denied,  381  U.S.  930  (1965). 

S.  1400  has  a  provision  entitled  "Tampering  with  a  Government  Record"  (§  1345), 
comparable  to  S.  1  §  2-603,  whereby  it  would  be  a  Class  E  felony  if  a  person 
"knowingly  alters,  destroys,  mutilates,  conceals,  removes,  or  otherwise  impairs  the 
integrity  or  availability  of  a  government  record,"  which  records  specifically  include 
private  records  "required  to  be  kept  by  a  person  pursuant  to  a  statute  or  a  regulation, 
rule,  or  order  issued  pursuant  thereto."  S.  1400  §  1346(a)(3)(b).  Thus,  records  required 
to  be  kept  under  the  1934  and  1940  Act  by  broker-dealers  and  investment  companies 
would  be  covered.  This  is  a  substantial  improvement  over  existing  law  with  respect 
to  broker-dealers. 

328  S.   1400  §   3281. 

329  S.   1400  §    1002. 

330  18  U.S.C.  §   371    (1970). 

331 S.  1  §  1-2A5  provides  that  "[a]  person  is  guilty  of  conspiracy  to  commit  an 
offense  if  he  agrees  with  one  or  more  persons  to  engage  in  or  cause  the  performance 
of  conduct  which,  in  fact,  constitutes  an  offense  or  offenses,  and  he  or  one  of  such 
persons  does  or  causes  any  act  to  effect  any  object  of  the  agreement." 

332  Section    1002(e)   provides  the  following  grading  for  conspiracy: 
(e)  GRADING. — An  offense  described  in  this  section  is: 

(1)  an  offense  of  the  same  class  as  the  most  serious  offense  which  is  an 
objective  of  the  conspiracy  if  the  most  serious  offense  is: 

(A)  a  felony  described  in  section  1101  (Treason),  1111  (Sabotage), 
1121  (Espionage),  1601  (Murder),  1611  (Maiming),  1621  (Kidnapping), 
1625  (Aircraft  Hijacking),  1701  (Arson),  1721  (Robbery),  1722  (Extor- 
tion), 1724(a)(1)  or  (a)(2)  (Loansharking),  1821  (Trafficking  in  Heroin  or 
Morphine),   1822   (Trafficking  in  Drugs),  or   1861    (Racketeering);  or 

(B)  a   misdemeanor; 

(2)  a  Class  D  felony  if  the  most  serious  offense  which  is  an  objective 
of  the  conspiracy  is  a  felony  other  than  a  felony  set  forth  in  paragraph 
(D(A). 


38-472   O  -  74  -  55 
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Section  1734,  S.  1400's  proposed  successor  to  the  mail  fraud  statute, 
states:  "A  person  is  guilty  of  an  offense  if,  having  devised  a  scheme  or 
artifice  to  defraud,  or  to  obtain  property  by  means  of  a  false  or  fraudu- 
lent pretense,  representation,  or  promise,  he  engages  in  conduct  with  in- 
tent to  execute  such  scheme  or  artifice."  This  offense,  a  Class  D  felony, 
is  somewhat  similar  to  section  2-8D5  of  S.  1.  However,  unlike  the  S.  1 
provision,  conspiracy  to  violate  section  1734,  and  an  underlying  sub- 
stantive violation  of  section  1734,  can  be  prosecuted  as  separate  offenses. 
On  the  other  hand,  the  federal  jurisdictional  facilities  that  trigger  the 
scheme  to  defraud  offense  under  S.  1400  differ  somewhat  from  the  com- 
parable jurisdictional  elements  under  S.  l's  scheme  to  defraud  offense. 

Federal  jurisdiction  would  exist  if,  in  the  course  of  executing 
such  scheme  or  artifice,  the  actor:  (1)  uses  or  causes  the  use 
of  the  United  States  mail;  (2)  uses  or  causes  the  use  of  any 
interstate  or  foreign  communication  facility  of  wire,  radio,  or 
television  communication;  or  (3)  causes  or  induces  any  other 
person  to  travel  in,  or  to  be  transported  in,  interstate  or  foreign 
commerce. 

The  prosecution  would  not  have  to  prove  culpability  with  respect  to  the 
defendant's  use  of  the  mails  as  such,  or  any  other  basis  of  federal  juris- 
diction.333 Further,  the  statute  does  not  require  the  prosecution  to  prove 
the  defendant  used  the  mails  or  other  jurisdictional  means  in  furtherance 
of  the  scheme  to  defraud,  but  merely  in  the  execution  of  the  scheme. 
Therefore,  proof  of  incidental  mailings  should  be  sufficient  to  sustain  a 
conviction.334 

S.  1400  would  make  one  very  substantial  change  with  respect  to  mail 
fraud.  Under  existing  law,  each  use  of  the  mails  in  a  scheme  to  defraud 
is  a  separate  offense.335  Section  202(b)  of  S.  1400  provides  that  proof 
of  more  than  one  use  of  the  jurisdictional  base  does  not  increase  the  num- 
ber of  offenses. 

IV.  Conclusion 

Recodification  of  federal  criminal  law  is  necessary.  In  any  new  federal 
criminal  code  that  is  ultimately  adopted,  the  penal  provisions  applicable 
to  the  seven  federal  securities  statutes  will  constitute  but  a  minor  part. 


333  S.   1400  §   303(2). 

334  Compare  United   States   v.  Sampson,   371    U.S.  75   (1962)    with   Parr   v.   United 
States,  363  U.S.  370  (1960)  and  Kann  v.  United  States,  323  U.S.  89  (1944). 

335Pereira  v.  United  States,  347  U.S.  1    (1954);  Badders  v.  United  States,  240  U.S. 
391    (1916). 
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However,  in  an  overall  code  there  is  no  rational  basis  for  losing  the  de- 
terrent effects  of  existing  law.  The  National  Commission's  Proposed  Code 
needlessly  wipes  out  all  existing  felony  deterrence  under  the  1935,  1940, 
and  Advisers  Acts  and  much  of  the  existing  felony  deterrence  under  the 
1934  Act.  S.  1  preserves  the  needed  felony  sanctions  under  all  the  stat- 
utes, but  does  so  only  through  implementation  of  a  "regulatory  offense" 
mechanism  embracing  violations  outside  the  code  itself  and  containing 
highly  refined  culpability  gradations  novel  to  federal  law.  S.  1  also  pro- 
vides an  ingenious,  flexible,  new  sentencing  system. 

The  Administration  Bill,  S.  1400,  on  the  whole,  appears  to  contain 
the  best  treatment  of  securities  offenses.  Felony  deterrence  is  preserved 
under  all  the  statutes;  consistency  between  similar  provisions  in  each  of 
the  statutes  is  achieved;  and  the  National  Commission's  goal  of  having 
all  federal  felonies  specifically  enumerated  in  the  Code  itself,  thereby 
avoiding  a  search  of  other  federal  statutes  to  ascertain  felony  offenses, 
is  accomplished.  In  the  view  of  the  authors,  the  new  Federal  Criminal 
Code  should  combine  the  substantive  provisions  of  S.  1400  with  the 
more  flexible  fining  and  imprisonment  provisions  contained  in  S.  1 ,  thus 
preserving  and  improving  the  criminal  deterrence  of  the  seven  federal 
securities  statutes. 

Criminal  enforcement  of  the  federal  securities  laws  constitutes  an  im- 
portant  step  in  our  nation's  fight  against  egregious  "white  collar"  crime. 
The  deterrent  effect  of  the  existing  statutes  plays  an  important  role  in 
protecting  the  investing  public  and  preserving  the  integrity  of  the  world's 
most  successful  securities  markets.  The  suggestions  included  in  this 
article  are  offered  to  assure  that  felony  deterrence  in  the  securities  arena 
is  preserved  wherever  needed  as  the  Congress  embarks  upon  structuring 
in  final  form  a  new  Federal  Criminal  Code. 
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Camden   County, 
Office  of  the  Department  of  Planning, 

Pennsauken,  N.J.,  June  20,  1914. 
Senator  John  J.  McClellan, 

Chairman,  Subcommittee  on  Criminal  Laics  and  Procedure, 
New  Senate  Office  Building, 
Washington,  D.G. 

Dear  Senator:  Pursuant  to  a  telephone  conversion  of  June  10,  1974  which 
I  had  with  a  member  of  your  staff,  I  shall  sincerely  appreciate  it  if  you 
could  arrange  to  have  inserted  into  the  printed  hearings  record  transcript  of 
!S-1  and  S-1400  bills  to  codify,  revise  and  reform  the  federal  criminal  laws 
my  research  report  entitled  "Reforming  the  United  States  Criminal  Justice 
System."  Please  acknowledge  your  reception  of  my  research  report  by  writing 
and  that  it  so  will  be  published.  Please  send  me  four  copies  of  the  hearings. 

I  am  research  assistant  to  New  Jersey  State  Senator  Joseph  A.  Maressa, 
District  4,  (Burlington,  Camden  and  Gloucester  Counties)  and  New  Jersey 
Assemhlyman  James  J.  Florio  (District  5-Camden  County)  both  attornies.  I 
am  editor  of  Camden  County.  New  Jersey  Planning  Department  quarterly 
newsletter  KALEIDOSCOPE,  a  complimentary  copy  of  the  latest  issue  being 
enclosed   together   with   2   Camden    County.    New    Jer'sey    location   maps. 

Thank  you  for  your  coopration  in  these  matters. 
Very  truly  yours, 

Frank  Rodio,  Jr., 

Planning  Aide. 

Reforming  the  United  States  Criminal  Justice  System 
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COUNTY   OF   CAMDEN    NEW  JERSEY 
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FEET  IN  THOUSANDS 

PREPARED  BY  CAMDEN  COUNTY  PLANNING  DEPARTMENT 
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Mr.  Chairman  and  distinguished  members  of  the  Subcommittee  on  Criminal 
Laws  and  Procedures,  Senate  Bills  1  and  1400  are  long  over"  due  in  their  pur- 
pose, namely,  to  codify,  reform  and  revise  Title  18  of  the  Federal  Criminal 
Code.  The  State  of  New  Jersey  is  the  most  densely  populated  and  urbanized 
State  in  the  Union  of  50  United  States  of  America  having  21  counties  and  567 
separate  municipalities  with  population  density  being  053.1  i>ersons  per  square 
mile  and  population  distribution  being  88.9%  urban  and  11.1%  rural. 

Camden  County,  New  Jersey  is  a  microcosm  and  cross-section  of  the  entire 
erstwhile  Garden  State  having  37  municipalities  ranging  from  the  urban  core 
of  Camden  City,  Gloucester  City,  Pennsauken  and  Cherry   Hill  Townships  in 
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the  north  to  rural  Chesilhurst  Borough,  Waterford  and  Winslow  Townships 
in  the  south  with  suburban  Camden  County  municipalities  in  the  middle. 

Statistics  recently  released  by  the  New  Jersey  State  Police  and  Attorney 
General's  office  show  the  need  for"  enactment  of  legislation  like  Senate  Bills  1 
and  1400  in  light  of  recent  judicial  decisions  which  pertain  to  law  enforcement. 

Statistics  may  be  dull  but  they  reveal  a  sober  experience  in  which  law 
enforcement  officers  fight  a  daily  life  or  death  struggle  for  survival  with  the 
criminal  element  and  receive  little  if  any  praise  for  their  efforts.  This  situation 
should   be  remedied. 

Overall  major  New  Jersey  crimes  increased  5.8%  in  1973.  By  comparison 
major  nationwide  crimes  increased  5%.  In  New  Jersey  rural  areas  crime 
showed  greater  percentage  increases  but  actual  level  of  crime  is  still  much 
higher  in  urban  areas.  Statewide  New  Jersey  had  greatest  crime  increases 
in  the  murder  category.  There  were  544  murders  in  1973  an  increase  of  12.6% 
over  1J)72.  Nationwide  murder  increased  only  6%. 

There  were  1,381  rapes  in  1973,  an  increase  of  10.8%  which  corresponds 
closely  ot  the  national  average.  In  only  2  categories — robbery  and  auto  theft 
— did  the  number  of  1973  crimes  decline.  Essex  County,  the  state's  largest 
urban  center,  was  the  only  state  county  to  show  a  decline  in  the  number  of 
1973  crimes  reported  to  police,  only  one  year  before  its  major"  city  Newark 
ranked  first  among  high-crime  cities  nationwide. 

Camden  County  in  1973  showed  only  a  2.7%  increase  well  below  national 
and  state  norms.  Atlantic  County  crime  increased  only  2%.  In  Mercer  County 
(Trenton)  crime  went  up  4.3%.  Rural  Sussex  County  had  an  increase  of  19.3%. 

Rural  and  suburban  Burlington  County  crime  was  up  17.8%.  Rural  Cum- 
berland County  crime  increased  16.3%.  Regionally  New  Jersey's  northeast  and 
southwest  sections  had  smallest  increases  in  seven  major  crimes  (4.3  and 
5.8%)  respectively  while  the  northwest  and  southeast  had  greatest  increase 
(9.9  and  11.5%).  Ocean  County,  New  Jersey's  fastest  growing  county  experi- 
enced the  largest  increase,  20.6%  more  in  1973  than  in  1972  while  Essex  County 
had  a  surprising  decrease  of  6.9%. 

New  Jersey's  1973  reported  crime  trends  are  murder  4-12.6%,  rape  +10.8% 
robbery  —2.2%,  atrocious  assault  +10.9%,  breaking  and  entering  +4.0%, 
larceny  +10.8%,  and  car  theft  —3.4%.  The  City  of  Camden,  Camden  County's 
county  seat  had  a  1972  area  of  8.68  square  miles  and  an  April  1,  1970  federal 
census  population  of  102,551,  a  %  estimated  population  to  state's  total  popu- 
lation being  1.41  with  a  1970  population  density  per  square  mile  being  11,814.6. 

The  City  of  Camden  has  338  sworn  police  officers  with  %  of  sworn 
police  officers  to  the  total  state  total  being  1.67  and  the  ratio  of  police  per 
1.000  population  being  3.24.  The  City  of  Camden  spent  $5,177,087  in  1972  law 
enforcement  expenditures  with  %  of  law  enforcement  expenditures  to  state 
total  being  1.23  and  per  capita  expenditures  l>eing  $49.66. 

Xw  Jersey's  21  counties  and  567  separate  municipalities  spent  in  1972  law 
enforcement  activities  $102,626,000,  %  of  law  enforcement  expenditures  to 
state  total  being  24.49%  and  per  capita  expenditures  being  $13.90.  New  Jersey 
state  government  spent  $102,626,000  in  1972  law  enforcement  expenditures 
with  %  of  law  enforcement  expenditures  to  state  total  being  24.4%  and  per 
capita  expenditures  being  23.90%. 

Camden  City  and  Camden  County  are  operating  a  civilian  patrol  program 
which  is  quite  unique  in  law  enforcement  annals.  This  is  "Operation  Towne 
Watch."  From  40  to  50  members  use  private  cars  equipped  with  radio  to  keep 
watch  over  streets  in  Camden  City,  Pennsauken,  Haddon  Heights,  Clementon 
and  Pine  Hill.  The  group  calls  itself  Camden  County  Council  on  Crime  Pre- 
vention and  expects  to  put  in  each  participating  municipality  a  headquarters 
with  a  civilian  dispatcher  relaying  calls  between  patrols  and  police  head- 
quarters. 

The  program  has  worked  well  in  Camden  City  with  no  action  of  a  vigilante 
nature  and  has  given  Camden  City  police  force  many  more  pairs  of  eyes  but 
not  one  single  gun.  club  or  fist.  A  citizens  police  patrol  deserves  a  chance. 

I  reside  in  Winslow  Township.  Camden  County.  New  Jersey  with  an  April 
1,  1970  federal  census  population  being  11.220  and  a  land  area  of  57.4  square 
miles.  Its  solicitor-District  4-Burlington.  Camden,  and  Gloucester  Counties) 
New  Jersey  Democratic  State  Senator  Joseph  A.  Maressa  has  prepared  a 
model   parental    responsibility    ordinance    which    along   with    Lindenwold    Bor- 
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ough's  can  be  used  :is  model  statutes  controlling  juvenile  delinquency.  Such 
an  ordinance  should  be  part  of  any  legislation  revising  Title  18  of  the  Federal 
Criminal  Code. 


Legal  Defense  Fund, 
New    York,   X.Y.,  April  21,,   1973. 
Hon.  John  L.  McCi.ei.lan, 

Chairman,  Subcommittee  on  Criminal  Laws  and  Procedures  of  the  Senate  Com- 
mittee on  the  Judiciary,  Washington,  D.C. 

DEAR  Senatoe  .Mc('i,i:i.i..\.\  :  This  letter  is  in  response  to  your  memorandum 
of  April  4,  1!>73.  to  individuals  and  organizations  who  have  previously  testi- 
fied regarding  the  proposed  revision  of  the  Federal  Criminal  Code,  inviting 
testimony  or  comments  regarding  S.  1400,  the  Administration's  proposed  revi- 
sion. Since  I  testified  at  some  length  last  year.  1  do  not  feel  that  it  is  necessary 
for  me  again  to  appear  personally  l>efore  the  Committee.  Instead.  I  would 
like  this  h'tter  placed  in  the  record  as  the  comments  of  the  NAACP  Legal 
Defense  and  Education  Fund.  Inc..  on  those  portions  of  the  Administration's 
proposals  which  deal  with  violations  of  civil  rights,  the  area  of  particular 
interest  to  the  organization. 

In  my  earlier  testimony  and  in  subsequent  communications  with  your 
Subcommittee,  I  have  addressed  myself  to  problems  in  the  existing  criminal 
code  because  of  a  lack  of  specificity  of  what  i>oliee  actions  are  punishable 
as  violations  of  the  civil  rights  of  individuals.  I  was  most  gratified  when  some 
of  my  suggestions  were  incorporated  into  S.  1  (the  Criminal  Justice  Codification 
Revision  and  Reform  Act  of  1973),  introduced  by  yourself  and  Senators 
Ervin  and  Hruska. 

The  Administration's  bill,  however,  does  not  contain  similar  proposals. 
Rather  it  only  generally  refers  to  various  offenses  as  being  violative  of  con- 
stitutional rights  if  they  are  done  "knowingly"  by  persons  acting  under  color 
of  law.  (S.  1400,  §1502.)  The  problem  with  the  lack  of  specificity  is  that  it 
may  again  raise  the  difficulty  encountered  in  enforcing  existing  law.  That  is. 
the  courts  may  read  into  the  code  the  requirement  of  a  specific  intent  to 
deprive  persons  of  their  constitutional  rights  despite  the  intention  of  the  bill's 
framers  that  such  was  not  intended.  The  proposals  made  by  myself,  and 
adopted  by  your  Subcommittee,  avoided  this  difficulty  by  setting  out  specific 
constitutional  violations  which,  if  carried  on  under  color  of  law,  constituted 
crimes. 

In  addition,  by  limiting  the  offenses  punishable  under  §1502  to  those  set 
out  in  chapters  16  and  17  of  the  bill,  the  Administration's  bill  does  not  make 
criminal  some  of  the  activities  specified  in  S.  1.  Thus,  while  the  Administra- 
tion's bill  would  cover  homicide,  assault,  harassment,  etc.,  it  would  not  deal 
with  problems  such  as  denying  a  person  his  constitutional  right  to  counse1  rt- 
fabricaring  or  concealing  evidence. 

In  short,  therefore.  I  believe  that  the  approach  taken  in  S.  1  is  preferable 
to  that  taken  in  the  Administration's  bill.   Of  course,  the  best  approach  might 
be  to  combine  the  provisions  of  the  two  bills  so  as  to  obtain  the  widest  possible 
coverage  of  illegal  acts  performed  under  color  of  law. 
Very  truly  yours, 

Jack    Greenbero, 

Director-C 'ounsrl. 


Clyde  R.  Maxwell.  Attorney  at  Law, 

Los  Angeles,  Calif.,  June  8,  1978. 
Hon.  James  O.  Eastland, 
Chairman,  Judiciary  Committee, 
U.S.  Senate, 
Washington,  D.C. 

Sir:  As  one  of  the  few  attorneys  specializing  in  the  defense  of  criminal  tax 
cases.  I  would  like  to  call  your  attention  to  an  article  in  The  Ta.r  Lawyer. 
Journal  and  Bulletin  of  the  Section  of  Taxation.  American  Rar  Association. 
Vol.  26,  No.  3.  Spring,  1973.  Page  485,  entitled.  "The  Proposed  Federal  Crimi- 
nal Code:  Its  Effect  on  Tax  Offenses."  by  Lloyd  A.  Hale  and  John  M.  Rray. 
I  have  enclosed  herewith  a  copy  of  this  article  for  your  convenience. 

T  respectfully  urge  that  these  modifications  be  deleted  from  the  new  Title  IS 
for  the  many  reasons  given  in  the  article. 
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All  tax  offenses  included  in  the  proposed  code  are  made  felonies.  This  is 
an  unwarranted  upgrading  of  minor  criminal  ottenses  which  is  made  all  the 
more-  serious  because  of  tne  modification  to  our  traditional  principle  of  crim- 
inal jurisprudence  that  the  burden  of  proof  in  criminal  cases  is  always  on  the 
Government  by  the  Supreme  Court  in  Holland  v.  I  nited  States,  (1954)  348 
U.S.  121: 

"One  basic  assumption  in  establishing  guilt  by  this  method  is  that  most 
assets  derive  from  a  taxable  source,  and  that  when  this  is  not  true  the  tax- 
payer is  in  a  position  to  explain  the  discrepancy.  The  application  of  such  an 
assumption  raises  serious  legal  problems  in  the  administration  of  the  crim- 
inal law.  Unlike  civil  actions  for  the  recovery  of  deficiencies,  where  the  de- 
terminations of  the  Commissioner  have  prima  faoie  validity,  the  prosecution 
must  always  prove  the  criminal  charge  beyond  a  reasonable  doubt.  This  has 
led  many  of  our  courts  to  be  disturbed  by  the  use  of  the  net  worth  method, 
particularly  in  its  scope  and  the  latitude  which  it  allows  prosecutors.  E.  g., 
Demetree  v.  United  States,  207  Fed.  (2d)  81)2,  894  (1953  [53-2  USTC  Para- 
graph 9646];  United  States  v.  Caserta,  199  Fed.  (2d)  905,  907  (1952)  [52-2 
USTC  Paragraph  0540];  United  States  v.  FenwicTc,  177  Fed.  (2d)  488"  [49-2 
USTC  Paragraph  9448]. 

That  case  expressly  recognizes  that  Internal  Revenue  Service  has  been 
permitted  to  use  hypothetical  methods  of  proof  which  do  not  foreclose  other 
possibilities  and  attempts  to  adjust  this  to  a  certain  extent  by  imposing  re- 
qurements  or  prerequisites  on  the  use  of  these  methods.  However,  for  the 
most  part,  the  courts  of  appeal  have  ignored  or  by-passed  these  restrictions 
and  certiorari  has  been  continually  denied  by  the  Supreme  Court. 

The  attached  article  notes  that  a  fine  on  a  tax  evasion  offense  could  total 
$1,095,000  instead  of  $10,000,  the  present  maximum.  See  Page  488,  Footnote 
15.  The  criminal  sentence  is  also  increased  to  ten  to  20  years  instead  of 
the  present  five  years. 

Because  little  attention  may  be  given  to  these  provisons  by  the  Senate  and 
House  in  view  of  the  other  many  ramifications  of  the  proposed  code,  I  thought 
these  provisions  should  be  called  to  your  committee's  attention,  and  I  ask  for 
your  committee's  efforts  to  delete  them  from  the  new  Title  18,  leaving  any 
revisions  for  the  Internal  Revenue  Code.  Title  26.  I  would  also  be  glad  to 
offer  my  testimony,  free  of  expense,  to  the  Judiciary  Committee. 
Very  truly  yours, 

Clyde  R.  Maxwell. 

The  Proposed  Federal  Criminal  Code  :  Its  Effect  on  Tax  Offenses 
(By  Lloyd  A.  Hale*  and  John  M.  Bray**) 

This  article,  prepared  at  the  request  of  the  Chairman  and  Council  of  the 
Section  of  Taxation,  is  a  brief  report  on  the  impact  of  the  Criminal  Justice 
Codification,  Revision  and  Reform  Act  of  1973 '  on  tax  offenses  and  a  review 
of  the  work  of  the  Section  with  respect  to  the  Proposed  Federal  Criminal 
Code  as  contained  in  the  Bill  and  in  the  Report  of  the  National  Commission 
on  Reform  of  Federal  Criminal  Laws2    (the  "Brown  Commission"). 

On  January  4,  1973,  the  proposed  Code  became  the  first  Senate  Bill  intro- 
duced in  the  Ninety-third  Congress.  Already  the  subject  of  considerable  study 
and  comment  by  both  the  Section  of  Criminal  Law  and  the  Section  of  Taxa- 
tion of  the  American  Bar  Association,  the  proposed  Code  was  the  topic  of 
preintroduction  hearings  in  February  1971  and  March  1972  before  the  Senate 
Committee  on  the  Judiciary,  Subcommittee  on  Criminal  Laws  and  Procedures. 
The  Bill  contains  the  latest  in  a  series  of  successive  versions  of  a  proposed 
federal  criminal  code  which  will  constitute,  if  enacted,  a  new  Title  18  of  the 
United  States  Code. 


*  Lloyd  A.  Hale  (B.A.,  University  of  British  Columbia,  1952;  M.A.,  University  of 
Toronto.  1052:  T.D..  University  of  Chicago.  1059)  is  a  member  of  the  New  York  Bar. 
Tin'  authors  are  members  of  the  American  Bar  Association's  Section  of  Taxation's  Com- 
mittee on  Cii-il  and  Criminal  Tax  Penalties.  Herbert  S.  Mednick.  Chairman. 

**  John  M.  Bray  (R.S..  St.  Louis  University,  1900  :  LL.B..  St.  Louis  University,  1962) 
is  a  member  of  the  Missouri  and  District  of  Columbia  Bars  and  of  the  firm  of  Arent. 
Fox.   Kintner.   Plotkin  &   Kahn,  Washington.   D.C. 

1  S.I..  93d  Cong.,  1st  Sf.ss.  (January  4,  1973)  [hereinafter  referred  to  as  the  proposed 
Code]. 

2  Hereinafter  cited  as  the  Brown  Commission  Report,  after  the  Commission's  Chair- 
man.  Honorable   Edmund    G.    Brown. 
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Unlike  the  present  Title  18  which  for  years  has  been  a  collecting  point  of 
separately  passed  federal  criminal  laws,  the  proposed  Code,  even  in  the  earlier 
version  contained  in  the  January  7,  1971  Report  of  the  Brown  Commission  to 
the  President  and  Congress,  is  a  unified  code  containing  its  own  uniform  defi- 
nitions, jurisdictional  bases,  and  punishments  generally  applicable  to  the  vari- 
ous substantive  offenses  contained  in  the  proposed  Code,  ranging  from  mail 
fraud  to  kidnapping. 

Senator  McClellan,  Chairman  of  the  Subcommittee,  and  spokesman  for  the 
Bill,  has  described  the  principle  features  of  the  proposed  Code  that  set  it 
apart  from  present  law  as  (1)  the  simplified  drafting  tchniques  including  the 
use  of  succinct,  internationally  understood  language;  (2)  the  determination 
of  the  basis  for  federal  jurisdiction  separately  from  the  treatment  of  the 
underlying  misconduct,  thereby  eliminating  for  many  crimes  any  requirement 
that  the  defendant  have  culpability  or  knowledge  respecting  the  feature  of 
the  offense  that  confers  federal  jurisdiction  (e.g.,  ignorance  of  the  likelihood 
of  use  of  the  mails  would  be  no  defense)  ;  (3)  a  new  scheme  of  sentencing 
that  includes  grading  of  offenses  as  Class  A  through  E  felonies,  generally 
producing  longer  sentences  than  under  present  law  and  with  some  a  yet  un- 
agreed  upon  form  of  appellate  review  of  sentences.8 

The  tax  lawyer  would  quickly  add  to  these  highlights  of  the  proposed  Code 
yet  another  innovation :  most  tax  crimes  will  be  removed  from  Title  26 
U.S.C.,  the  Internal  Revenue  Code  of  1954,  and  placed  for  the  first  time  in 
the  new  Title  18.  The  proposed  Code,  however,  does  not  include  all  federal 
tax  crimes.  A  variety  of  tax  offenses  may  remain  in  Title  26  and  many  other 
substantive  offenses  remain  in  their  present  locations  in  the  United  States 
Code. 

The  Section  of  Criminal  Law  has  submitted  an  extensive  report  on  the 
proposed  Code  to  the  Senate  Subcommittee  and  to  the  Justice  Department.  The 
Section  of  Taxation  has  presented  testimony  to  the  Subcommittee  and  techni- 
cal advice  to  its  counsel  on  only  those  provisions  having  some  direct  effect 
on  tax  crimes.  Many  other  groups  and  individuals  have  done  the  same.  One 
prospective  contributor,  the  Department  of  Justice,  will  soon  submit  to  the 
Senate  Subcommittee  its  own  version  of  the  proposed  Code  accompanied  by 
an  extensive  report. 

The  strong  move  for  codification  in  the  Senate  Subcommittee  has  so  far 
led  to  a  rejection  of  the  Section  of  Taxation's  recommendation  that  tax 
offenses  remain  as  part  of  the  Intenal  Revenue  Code.  Tax  offenses  have  dif- 
fered historically  from  other  offenses,  and  judicial  scrutiny  has  given  them 
their  own  unique  and  well  understood  elements.  Moreover  tax  offenses  are  not 
readily  severable  from  the  Internal  Revenue  Code  since  the  criminal  sections  of 
that  Code  constitute  only  part  of  a  well  integrated  series  of  procedures  and 
sanctions  which  begins  with  modes  of  collection,  proceeds  to  various  civil 
penalties,  and  then  to  misdemeanors  and  the  present  evasion  and  other  felony 
sections.4 

Two  sections  of  the  proposed  Code  describe  the  two  basic  tax  crimes  "Tax 
Evasion"  s  and  "Disregard  of  Tax  Obligation."  e 

TAX  EVASION 

The  "Tax  Evasion"  offense  lists  five  methods  of  tax  evasion :  filing  a  false 
return ;  concealing  assets :  failing  to  pay  over  withheld  taxes ;  destruction  of 
property  in  the  government's  possession :  and  failure  to  file  a  return.  A  sixth 
general  subparagraph  covers  "any  other  manner"  of  seeking  to  evade  taxes. 
Most  of  the  above  methods  are  obviously  similar  to  the  presently  punishable 
methods  of  evasion,  but  the  proposed  Code  has,  both  in  its  past  and  present 
forms,  reflected  significant  changes  from  present  law. 

The  Willfulness  Requirement 

v  Most  significant  is  the  intentional  elimination  of  the  requirement  that  any 
criminal  evasion  be  done  "willfully."7  Tears  of  accumulated  judicial  gloss 
on  this  crticial  term  resulted  in  a  body  of  highly  significant  law  protecting 
noncriminal   acts  from  being  prosecuted   as   tax  evasion.    The  proposed   Code 


»tfpe  statement  of  Senator  John  MrClellan.  117  Cono.  Rec.  S2955   (March  11,  1971). 
*  See  Snles  v.   United   States,   317  U.S.    192,   196-97    (1913). 
B  52-6G1. 
8  52-6G2. 

7  Present  law  punishes   "Any   person   who  willfully  attempts  In   anv  manner  to   evade 
or  defeat  any  tax.  .  .  ."  I.R.P.   $7201. 
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substitutes  a  phrase  "with  intent  to  evade"  5  for  the  Internal  Revenue  Code's 
present  word  "willfully."  As  a  result,  where  present  law  has  been  interpreted 
to  require  that  "the  government  must  show  a  substantial  tax  deficiency,  an 
affirmative  act  by  the  taxpayer  to  attempt  evasion  of  the  tax,  and  that  the 
taxpayer  acted  willluily,"  "  tne  proposed  Code  would  require  only  that  he  act 
"with  intent  to  evade."  meaning  merely  that  he  have  a  "conscious  objective"  to 
engage  in  the  conduct  and  to  cause  the  result.  This  is  virtually  indentical  to 
the  proposed  Code's  definition  of  "intentionally." lu  Under  present  law  mere 
knowledge  that  the  taxpayer  may  have  of  the  understatement u  is  not  alone 
sufficient  for  conviction  under  the  multifaceted  requirements  of  "willfulness"  u 
which  have  over  the  years  guarded  the  otherwise  intolerably  vague  boundary 
between  noncriminal  but  conscious  omissions  and  the  felonious  willful  com- 
mission of  an  affirmative  act  that  constitutes  tax  evasion.  While  efforts  to 
reinstate  the  willfulness  requirements  have  so  far  been  unsuccessful,  S.l,  unlike 
prior  versions  of  the  proposed  Code,  now  contains  a  specific  requirement  that 
"there  is  due  and  owing  a  substantial  tax  liability."  13 

If  it  is  the  purpose  of  the  proposed  Code  to  preserve  the  present  meaning 
of  "willfulness"  in  tax  evasion  prosecutions  through  the  use  of  the  phrase 
"with  intent  to  evade,"  it  is  the  position  of  the  authors,  at  least,  that  tips 
could  be  most  effectively  accomplished  by  the  insertion  of  "willfully"  in  Sec- 
tion 2-6G1  without  further  definition.  Such  an  amendment  would  distinguish 
the  culpability  for  evasion  from  all  other  offenses  in  the  proposed  Code  and, 
perhaps  with  a  reviser's  note,  clearly  indicate  to  court  and  prosecutor  that 
the  required  culpability  continues  unchanged.  This  seems  necessary  particular- 
ly in  view  of  the  sharply  increased  penalties  contemplated  under  the  pro- 
posed Code.  As  presently  drafted,  the  proposed  Code  carries  with  it  the  danger 
that  "intent"  in  "with  intent  to  evade"  may  be  construed  according  to  the 
definition  of  "intentionally,  viz.,  "a  conscious  objective  to  engage  in  the 
conduct  or  cause  the  result."  14  This  definition  would  seem  to  require  only  pur- 
posive behavior,  a  standard  of  culpability  far  less  than  that  now  required 
for  the  felony  of  evasion,  and  significantly  less  than  that  required  in  many 
jurisdictions  for  the  misdemeanors  in  section  7203  of  the  Internal  Revenue 
Code. 

Grading  and  Sentencing 

Under  the  grading  and  sentencing  scheme  of  the  proposed  Code,  tax  evasipn 
is  a  Class  B  felony  (ten  to  20  years  plus  a  fine  of  up  to  $1,000  per  day)  if  the 
tax  liability  related  to  evasion  is  $100,000  or  more;15  a  Class  C  felony  (five 
to  ten  years  plus  a  per  diem  fine  of  up  to  $500)  if  the  evasion-related  liability 
is  $10,000  or  more;16  and  a  Class  D  felony  (three  to  six  years  plus  a  per  diem 
fine  of  up  to  $500)  if  evasion- related  liability  is  substantial  but  less  than 
$10,000."  In  addition,  a  novel  provision  permits  the  sentencing  judge  to  disbar 
or  revoke  a  professional  license  for  up  to  the  "authorized"  prison  term.18 

DISREGARD  OF   TAX   OBLIGATION 

The  offense  of  "Disregard  of  Tax  Obligation"19  is  committed  by  "knowing- 
ly"  failing  to  file  a   return,   engaging   in   an   enterprise   without  a    required 


8§2-6Gl(a). 

9  United  States  v.   Callanan,  450  F.2d   145.   147    (4th   Cir.,   1971). 

10  Compare  the  definition  of  "with  intent  to  evade"  in  §2-6Gl(c)  (1)  with  the  definition 
of  "intentionally"  in  §l-2Al(a)(2)  ("a  conscious  objective  to  engage  in  the  conduct  or 
cause  the  result").    [Emphasis  added.] 

uSansone  v.  United   States.   380  U.S.   343.   352    (1965). 

"Spies  v.  United  States.  317  U.S.  192   (1943). 

13  Compare  §2-6Gl(a)(2)  with  §1401  of  the  Brown  Commission's  draft  Code.  See 
United  States  v.  Rogers,  314  U.S.  513.  521    (1942). 

"  §l-2Al(a) (2)    (emphasis   supplied). 

15  §2-6Gl(b)  (1)  :  see  generally  section  l-4Bl(a)  of  the  proposed  Code  for  the  penalties 
for  a  Class  B  felony.  The  per  diem  fine  bears  no  relation  to  the  jail  term.  It  provides  a 
scale  for  the  amount  of  fine  and  would  permit  a  fine  where  no  prison  sentence  is  imposed, 
but  in  nny  case  the  per  diem  fine  is  limited  to  a  three  year  maximum.  §l-1Cl(a1.  Thus, 
the  maximum  fine  for  tax  evasion  is  raised  from  $10,000  per  count  to  $1,095,000.  Cf. 
I.R.C.  §§7201  and  7202.  Only  dangerous  special  offenders  with  two  prior  felony  convic- 
tions may  receive  a  sentence  in  excess  of  the  lower  figure  listed  herein  for  the  various 
offenses.  §1-4B2.  The  judge  must,  however,  impose  a  minimum  fine  of  ten  times  the  per 
diem  fine  he  deems  appropriate.   §l-lCl(a). 

1«§2-6G1  (b)(2). 

17§2-6Gl(b)  (3).  The  maximum  fine  for  a  Class  C  or  D  felony  would  be  $547,5000. 

18§l-lA3(b). 

19  §2-6G2. 
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stamp,  failing  to  withhold  or  collect  requred  taxes,  failing  to  follow  required 
depository  procedures  for  withheld  taxes  after  receiving  the  statutory  notice, 
or  failing  to  furnish  a  true  withholding  statement  to  employees. 

"Knowingly"  is  defined  by  the  proposed  Code  as  being  "aware  of  the 
quality"  of  one's  conduct  or  aware  that  "attendant  circumstances.  .  .  .  probably 
exist"  or  that  one's  conduct  "will  probably  cause  the  result." 10  Thus,  the 
proposed  Code's  culpability  requirement  for  those  offenses  involving  failures 
to  act  is  also  a  reduction  from  the  present  standard  of  willfulness  in  section 
7203  of  the  Internal  Revenue  Code. 

The  removal  of  certain  tax  offenses  from  the  Internal  Revenue  Code  and 
the  reduction  in  the  required  culpability  poses  another  problem.  If  the  pro- 
posed Code  is  enacted  a  i>erson  may  be  convicted  of  a  criminal  tax  offense, 
with  vastly  increased  penalties,  on  proof  of  a  lesser  degree  than  that  required 
for  imposition  of  the  correlative  civil  penalties  under  sections  6651  and 
6653(b)  of  the  Internal  Revenue  Code.  The  constitutionality  of  such  a  res-ult 
seems  doubtful.21 

Here  occurs  one  of  the  most  dramatic  changes  from  present  law.  All  tax 
offenses  in  the  proposed  Code,  including  the  less  culpable  "knowingly"  failing 
to  file,  are  made  felonies.  Each  of  the  above  instances  of  "Disregard  of  Tax 
Obligation"  is  a  Class  E  felony  which  carries  the  same  prison  sentence  as 
the  present  misdemeanor  of  failure  to  file  (one  year),21  but  which  now  will 
bear  the  stigma  and  carry  the  collateral  civil  consequences  of  a  felony.23  This 
is  a  symptom  of  the  proposed  Code's  harsher  treatment  of  offenders  generally 
and  white  collar  offenders  in  particular.  The  Section  of  Taxation  has  seriously 
questioned  the  more  severe  penalties  for  tax  offenses.  Furthermore,  when 
coupled  with  the  proposed  Code's  considerable  expansion  of  federal  jurisdic- 
tion, reduction  of  the  degree  of  culpability  needed  for  conviction  and  introduc- 
tion of  new  concepts  of  accomplice  liability,  such  changes  have  drawn  at  least 
unofficial  criticism  as  unwar ranted. M  Yet  by  and  large  the  proposed  Code  has 
been  acknowledged  to  be  a  thoroughly  researched,  well  constructed  attempt 
to  blend  provisions  of  the  Model  Penal  Code  and  the  laws  of  various  foreign 
nations.25 

SECTION    ACTIVITY 

The  official  position  of  the  American  Bar  Association  Is  complimentary  of 
the  work  of  the  Brown  Commission  that  prepared  the  earlier  proposed  Code. 
The  same  must  be  said  of  the  Senate  Subcommittee  staff  who,  in  order  to 
prepare  S.l,  reviewed  the  extensive  writings  and  testimony  relating  to  the 
Brown  Commissions'  version.  At  the  same  time,  considerable  work  has  been 
done  over  the  past  two  years  and  must  still  be  done  by  the  Section  of  Taxa- 
tion's Committee  on  Civil  and  Criminal  Tax  Penalties  to  evaluate  the  proposed 
Code,  and  to  assist  the  Council  in  formulating  a  Section  position  on  many 
questions.  Among  the  subjects  considered,  on  not  all  of  which  has  there 
been  time  for  action  by  the  Section,  are:  (a)  elimination  of  insufficiently  de- 
manding standards  of  culpability  28  that  would  have,  for  all  practical  purposes, 
virtually  dispensed  with  a  mens  rea  for  tax  evations ;  (b)  preservation  of 
the  requirement  that  there  be  a  substantial  tax  liability  or"  deficiency ; **  (c) 
attempting  to  ensure  that  errors   in  declarations  of  estimated   tax  not  give 


>°81-2Al(a)(3). 

31  See  In  re  Wlnshlp,  397  U.S.  358,  363   (1970). 

11  ■  iii'vimiim  fine,  however,  would  be  greatly  Increased.  Under  Jl-lCl(a)(3)  the 
fine  for  a  Class  E  felony  is  $100  per  day  and  could  total  $109,500  Instead  of  the 
present  $10O00.  See,  bv  comparison,  I.R.C.   §7203. 

"  52-6G2(b). 

u  The  proposed  Code  has  not  been  without  Its  critics.  See  generally.  Liebmann. 
Chartering  A  National  Police  Force,  56  A.B.A..T.  1070  1176  (1970)  ;  and,  as  to  the 
expansion  of  federal  jurisdiction,  see  the  comments  of  Honorable  Andrew  P.  Miller, 
Attorney  General  of  Virginia,  reported  at  10  C.L.R.   2380    (1972). 

25  The  per  diem  fine,  for  example,  Is  a  West  German  and  Scandinavian  concept  aimed 
at  Impressing  on  the  defendant  the  dally  cost  to  him  of  his  crime  for  easy  comparison 
with  his  Income.  See  statement  of  Senator  John  McClellan,  119  Cong.  Rec.  No.  6,  at 
9    (.Tan.   12.   1073). 

MThe  Section  had  objected  to  the  culpability  requirements  In  J $301-304  of  the 
Rrown  Commission's  draft  rode.  There  the  key  definitions  of  "Intentionally,"  "know- 
ingly," "recklessly,"  "ncjrllpently,"  and  "willfully"  were  virtually  Indistinguishable.  For 
example,  the  word  "willfully"  wns  defined  as  engaging  In  conduct  "Intentionally  know- 
ingly or  recklessly."  The  definitions  of  culpability  In  S.l  are  substantially  tighter  but 
are  still  diminished  from   the  culpability  now  required. 

"See  52-6Gl(a)(2). 
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rise  to  unwarranted  prosecutions;38  (d)  grading  tax  evasion  for  sentencing 
based  only  on  the  evasion-related  liability ;  *>  (e)  preserving  the  distinctions 
contained  in  present  law  between  attempts  to  evade  tax  and  the  looser  stand- 
ards of  the  general  crime  of  attempt ; 8"  (f )  amendments  to  provide  for  defenses 
based  on  reliance  on  professional  advice,31  mistake  of  fact  or  lawsa  and  dimin- 
ished capacity  and  responsibility;33  (g)  elimination  of  penalty  and  interest 
from  the  "tax"  for  grading  the  class  of  felony,34  (h)  elimination  of 
a  proposed  new  offense  of  "criminal  facilitation"  ^  whose  loose  terms  could 
have  improperly  threatened  the  most  scrupulous  accountants  and  lawyers 
assisting  in  the  preparation  of  returns;  (i)  allowing  the  defense  of  renuncia- 
tion3" even  where  motivated  by  increased  risk  of  detection;  (j)  allowing  the 
defense  of  the  statute  of  limitations  to  survive  entry  of  a  guilty  or  nolo 
plea;37  and  (k)  preserving  the  present  venue  provision  to  permit  trial  in  the 
defendant's  home  district  if  he  elects.38 

These  subjects  have  to  date  required  a  broad  study  of  the  proposed  Code 
with  a  view  to  the  effect  of  all  of  its  provisions  oh  tax  offenses.  The  Senate's 
earliest  legislation  hearings  on  the  Bill  are  scheduled  to  begin  in  March, 
1973.  The  Section  of  Taxation  plans  to  coordinate  closely  with  the  Section 
of  Criminal  Law  in  preparing  testimony  before  the  Senate  Subcommittee 
and  to  continue  technical  liaison  with  the  Subcommittee's  counsel  on  a  variety 
of  policy  issues,  technical  matters  of  law  and  procedure,  and  drafting  changes. 
Although  no  formal  poll  of  the  Section's  membership  can  be  made,  com- 
ments addressed  to  the  Chairman  of  the  Section's  Committee  on  Civil  and 
Criminal  Tax  Penalties  are  welcome. 


Comments  on   S.   1 
(By  Rollin  M.  Perkins,  Hastings  College  of  the  Law,  University  of  California) 

William  Draper  Lewis,  first  Director  of  the  American  Law  Institute,  always 
insisted  that  no  section  of  a  code  should  make  an  inaccurate  statement.  His 
position,  which  seems  unassailable,  was  that  each  section  should  be  able  to 
"stand  on  its  own  feet" ;  that  it  is  never  acceptable  to  say :  "Of  course  the 
section  does  not  really  mean  what  it  says  because  it  is  modified  by  other 
provisions   of  the   Code."    If  necessary,    resort  may   be   made   to   the   "except 


28  Tax  evasion  under  the  proposed  Code  can  be  accomplished  with  respect  to  an  In- 
formation return.  §2-6Gl  (a)  (1).  While  declarations  of  estimated  tax  are  not  Included 
In  the  general  definition  of  tax  return  ( §2-6Al  (11) ),  they  might  be  construed  as  In- 
cluded within  the  definition  of  Information  return,  gee  Comment  to  §1409  of  the  Brown 
Commission's  Draft  Code  at  150.  The  Section  of  Taxation  has  opposed  the  definitional 
scheme  that  permits  prosecutions  related  to  declarations  of  estimated  tax. 

»8ee   $2-6Gl(b). 

™  See  §1-2A4.  defining  the  general  crime  of  Criminal  Attempt. 

81  See  I51-3C5,  1-3C(6).  These  sections  do  not  provide  for  a  defense  of  reliance  on 
professional    advice. 

38  Reliance  on  a  judicial  decision  or  official  governmental  Interpretation  provides  the 
basis  for  a  defense  under  the  proposed  Code,  but  not  reliance  on  the  advice  of  counsel. 
§1-3Cfi(b)  (2).  See  119  Cong.  Rec.  (1973).  If  the  Code  is  enacted  as  proposed  and 
with  the  recent  section  by  section  analysis,  it  may  provide  yet  another  share  for  tax 
practitioners  and  their  clients.  It  will  require  each  tax  counsel  to  warn  his  clients  that 
while  he  is  giving  them  the  best  and  mos*  thoroughly  researched  advice  on  which  they 
mar  relv  for  civil  tax  purposes  and  the  exemption  from  civil  penalties,  see  Haywood 
Lumber  &  Mining  Co.  v.  Comm'r.,  178  F.2d  769  (2d  Clr.  1950).  his  advice  will  be  no 
defense  should  the  government  decide  to  Indict  for  a  tax  offense  under  the  new  Federal 
Criminal    Code. 

33  See  §1-3C1   regarding  Intoxication,   and    S1-3C2   regarding  Mental  Illness  or  Defect. 

81  All  additions  to  tax  are  part  of  the  "tax"  for  grading  purposes  under  §2-6Al(10). 
Thus  a  $6,000  deficiency,  when  coupled  with  fraud  penalty  and  up  to  five  years  interest, 
would  normallv  produce  a   Class  C   Instead   of  a  Class  D  felony. 

^The  offense  of  Criminal  Facilitation.  Introduced  In  §1002  of  the  Brown  Commission 
Code,    was   opposed   by   many   and    was   dropped. 

39  A  criminal  attempt  Is  still  an  offense  under  the  proposed  Code  even  if  renounced 
If  the  renunciation  Is  motivated  In  whole  or  in  part  by  an  Increase  In  the  probability 
of   detection   or   difficulty    of   consummation.    51-2A4(d). 

37  &1-3B1  (g)  (2).  The  proposed  Code  renders  impossible  the  procedure  followed  In 
Jaben  v.  United  States.  333  F.2d  535,  538  (8th  Clr.  1964),  aff'd.  381  U.S.  214  (1965). 
bv  providing  that  expiration  of  the  statute  of  limitations  is  no  bar  if  a  guilty  or  nolo 
plea   Is  entered. 

38  Section  3-llB5(c)  of  the  proposed  Code  now  contains  such  a  special  venue  provi- 
sion for  tax  cases  based  on  the  present  venue  provision  of  18  U.S.C.   §3237(b). 
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as  provided  .  .  ."  clause,  but  this  will  seldom  be  necessary  if  sufficient  pains 
are  taken  in  the  drafting. 
For  example  in  S.l : 

"§2-7B.l     Murder 

(a)  Offense. — A  person  is  guilty  of  murder  if  he  intentionally  causes  the 
death  of  another  human  being." 

This  is  obviously  an  inaccurate  statement  because  such  a  killing  may  be 
justifiable  or  excusable  as  provided  elsewhere  in  the  Code,  or  it  may  be 
manslaughter   as  provided   in   §2-7B.3. 

Such  inaccuracy  could  easily  be  avoided.  This  Chapter  7 — Offenses  Against 
the  Person,  Subchapter  B — Homicide,  might  proceed  as  follows: 

§2-7B.l     Homicide 

(a)  Homicide  is  the  killing  of  one  human  being  by  another. 

(b)  Criminal  homicide  is  homicide  committed  without  justification  or  excuse. 

§2-7B.2     Murder 

(a)   Offense. — A   person   is   guilty    of   murder   if   he   intentionally    commits 
criminal  homicide  except  as  provided  in  section   (the  manslaughter  section). 
§1-3C1.     Intoxication,  reads : 

"(a)  Defense.  It  is  a  defense  that  when  a  defendant  engages  in  conduct 
which  would  otherwise  constitute  an  offense,  an  element  of  the  offense  is 
negated  as  a  result  of  intoxication." 

This  will  cause  confusion  because  it  makes  no  reference  to  the  distinction 
which  has  traditionally  been  referred  to  as  voluntary  intoxication  versus 
involuntary  intoxication.  These  labels  are  objectionable  and  for  that  reason 
the  Model  Penal  Code  referred  to  "self-induced  intoxication"  and  that  which 
is  not  self-induced.  That  may  be  an  improvement,  but  since  the  concepts 
actually  intended  are  "culpable  intoxication"  and  "innocent  intoxication"  it 
would  seem  better  to  make  use  of  those  labels. 

For  the  sake  of  clarity  it  would  seem  wise  to  add  to  §1-3C1  (a)  some  such 
provision  as  this :  "Culpable  intoxication  is  no  defense  to  any  charge  of  crime 
which  may  be  established  on  the  basis  of  recklessness  or  criminal  negligence, 
but  innocent  intoxication,  if  sufficiently  extreme,  is  a  defense  to  any  charge." 

[Whereupon,  at  11 :30  a.m.,  the  subcommittee  adjourned,  subject 
to  the  call  of  the  Chair.] 
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